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CHIEF DISCIPLINARY COUNSEL ». HAROLD H.
BURBANK II
(AC 41805)

Prescott, Bright and Sheldon, Js.
Syllabus

The respondent attorney appealed to this court from the judgment of the
trial court suspending him from the practice of law for one year. The
respondent, who was admitted to practice law in both Maine and Con-
necticut, had been involved in civil litigation in Maine involving water-
front property that he owned in joint tenancy with several members of
his family. After the trial court rendered Jjudgment in that action, the
respondent appealed as a self-represented party to the Maine Supreme
Judicial Court, which affirmed the judgment of the Maine Superior Court
and concluded that the respondent had engaged in misconduct while
prosecuting the appeal. Accordingly, sanctions were imposed against
the respondent in the form of an award of attorney’s fees and costs,
Subsequently, Maine’s Board of Overseers of the Bar suspended the
respondent from practicing law in Maine for one year on the ground
that he had violated Maine’s Rules of Professional Conduct. Thereafter,
in the present case, the petitioner, the Chief Disciplinary Counsel, filed
an application seeking commensurate disciplinary action against the
respondent pursuant to the applicable rule of practice (§ 2-39). Subse-
quently, the trial court found that commensurate discipline was appro-
priate with respect to the respondent’s Connecticut law license and
ordered the respondent suspended from the practice of law in Connecti-
cut for one year. On appeal, the respondent claimed, inter alia, that
because he was a self-represented party at the time he engaged in the
alleged misconduct that led to his suspension in Maine, the disciplinary
action against his law license in Maine, and by extension, in Connecticut,
violated his right as a citizen to petition the government for a redress
of grievances as protected by the first amendment to the federal constitu-
tion and violated his rights to due process and equal protection under
the fourteenth amendment to the federal constitution. Held:

1. The trial court did not err in determining that the respondent failed
to demonstrate by clear and convincing evidence that the reciprocal
suspension of his law license was a violation of his federal constitutional
rights to petition the government without the fear of reprisal; the respon-
dent failed to cite to any legal authority in which a court has ruled that
the enforcement of attorney disciplinary rules on an attorney engaging
in self-representation before a court implicates that attomey’s right to
petition as protected by the first amendment, nor did he cite to any
authority for the proposition that an attorney acting as a self-represented
litigant should be held to a different standard of professional conduct
than that applied to an attorney acting on behalf of a client, and the
respondent’s attempt to differentiate for disciplinary and constitutional
purposes between an attorney’s actions taken on behalf of a client
and actions taken in representing himself in his role as a citizen was
unavailing, as this court has recognized that an attorney, as an officer
of the court, must always conduct himself or herself in accordance
with the Rules of Professional Conduct, the respondent had the same
professional obligation to the court when representing himself as when
representing a client, and the fact that he appeared in a self-represented
capacity did not lesson his duty to comply with those rules.

2. The respondent could not prevail on his claim that the trial court’s finding
that he failed to demonstrate by clear and convincing evidence a cogniza-
ble defense to the Maine disciplinary proceedings was clearly erroneous;
although the failure to receive due process in a disciplinary proceeding
in another jurisdiction would be a proper defense to the imposition of
reciprocal discipline in Connecticut, there was nothing in the record to
demonstrate that the respondent raised a colorable cla.lm that he was
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his pleadings before the trial court and to this court on appeal, were
circuitous, repetitious, and lacked a cogent discussion that was logically
and legally tethered to the issue under consideration, which made it
difficultto evaluate whether his claim was properly raised and preserved
for appellate review, and even if the claim were deemed to be preserved,
much of the veritable laundry list of constitutional arguments and alleged
violations of rights, including fleeting references to the ninth amend-
ment, the supremacy clause, the commerce clause, and the full faith
and credit clause of the United States constitution, consisted of no more
than generalized statements of legal propositions, devoid of any cogent
analysis or application of the facts to any of the asserted constitutional
doctrines relative to the subject matter at hand, namely, the reciprocal
enforcement of rules governing attorney professional misconduct.

Argued October 17, 2019—officially released January 21, 2020
Procedural History

Presentment by the petitioner for alleged profes-
sional misconduct by the respondent, brought to the
Superior Court in the judicial district of Hartford and
tried to the court, Sheridan, J.; judgment suspending
the respondent from the practice of law for twelve
months, from which the respondent appealed to this
court. Affirmed.

Harold H. Burbank II, self-represented, the appel-
lant (respondent).

Brian B. Staines, chief disciplinary counsel, for the
appellee (petitioner).



from the trial court’s decision. Although the appeal was
filed initially by another attorney, she later withdrew
her appearance, and the respondent continued prose-
cuting the appeal as a self-represented party. The Maine
Supreme Judicial Court issued an opinion in which it
affirmed the judgment of the Maine Superior Court and,
more importantly for the issues now before this court,
concluded that the respondent had engaged in miscon-
duct while prosecuting the appeal. The court deter-
mined that this misconduct warranted the imposition
of sanctions against the respondent in the form of an
award of attorney’s fees and costs.

The Maine Supreme Judicial Court summarized its
decision as follows: “The trial court issued a thorough,
carefully considered judgment, supported by extensive
findings and conclusions and accurate legal analysis.
Because the court did not err when it granted a prescrip-
tive easement or ordered partition by sale of the prop-
erty, and because the remainder of [the respondent’s)
arguments are either improperly raised, meritless, or
both, we affirm the judgment and, on separate motions
of the [n]eighbors and the [c]o—owne'rs, we order sanc-
tions against [the respondent] pursuant to [Me. R. App.
P. 13 (D].”° Lincoln v. Burbank, 147 A.3d 1165, 1169
(Me. 2016), cert. denied, U.S. ,1378. Ct. 1338, 197
L. Ed. 2d 520 (2017).

In discussing its decision to sanction the respondent,

an action that the court indicated it reserved for only

“egregious cases”; (internal quotation marks omitted)
id., 1176; the Maine Supreme Judicial Court made the
following findings regarding what the court viewed as
the respondent’s “repeated misconduct in prosecuting
[the] appeal.” Id., 1179. “[The respondent] initiated the
handling of this appeal with the same cavalier attitude
that he demonstrated in his handling of the steps at
issue in this case. He did not communicate with the
appellees in order to reach some agreement on the
contents of the [a]ppendix; he attempted to include in
the [a]ppendix documents that were not part of the
record below; he failed to respond to a direct order
requiring him to explain how he, as the appellant, could
purport to represent some of the appellees; he filed a
brief ‘bound’ with twine; and as noted above, he failed
to comply with [Maine’s rules of appellate procedure
by] filing a second reply brief without permission.

“[The respondent’s] brief on appeal demonstrated
this same contumacious attitude, a fact he apparently
recognized, as, in his request for oral argument, Bur-
bank asserted that some of his filings before us ‘were
not properly edited before being submitted to the court,’
and argued for a chance to ‘correct and clarify these
€rrors, so the court may be certain that [the aJppellant
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included statements that further highlight the impropri-
ety of his actions in this appeal. Beyond conceding the
impropriety of some statements in his several appellate
briefs . . . he proposed to represent the views of the
other Burbank [d]efendants [who had] declined to have
[the respondent] represent them on appeal and are not
participating in this appeal. [The respondent], as a mem-
ber of the Maine bar, must understand that he cannot
represent on appeal persons who have declined to
appeal and declined to have him represent them on
appeal®. . . .

“In his request for oral argument, [the respondent]
also proposed to testify or otherwise present facts to
clarify [trial testimony that] the trial court found, in
part, to be contradictory and not cfedible. There can
be no question that presenting new facts or other evi-
dence by brief or oral argument is not proper appellate
advocacy. . . . [The respondent’s] several briefs
include a number of statements about facts that do not
appear in the trial court record and thus are improperly
offered for consideration on appeal. . . . [The respon-
dent] also filed a “Supplement of Legal Authorities”
that includes evidentiary materials and fact statements
not in the trial court record, including an advocacy
document that [the respondent] had filed with a private
mediator that, as a document apparently used in settle-
ment efforts, could not have been used at trial pursuant
to [Maine’s Rules of Evidence §] 408 (b), and, conse-
quently, was improperly filed with the appeal doc-
uments.

“Beyond his purported representation of people who
do not wish to be represented by him, his failure to
comply with the logistical rules, his attempt to present
new evidence at an appellate proceeding, and his con-
tentious and unprofessional tone, [the respondent]
makes several arguments in support of his appeal that
are frivolous and devoid of legal authority to support
them.

“Asserting propositions of law not supported by stat-
ute or precedent, absent a good faith effort to evolve the
law, is an indication of frivolousness that can subject
a party to sanctions. . . .

L

“Throughout the various stages of this appeal, in his
briefs, his Supplement of Legal Authorities, his request
for oral argument, and his responses to opposing par-
ties’ motions, [the respondent] has ¢onsistently disre-
garded standards of law and practice that govern appel-
late review. He has asserted legal arguments that are
frivolous and baseless, and, contrary to governing prec-
edent, he has sought to have us consider and decide
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role of the trial court, unfair to and expensive for the
other parties, and contrary to Maine appellate law. [The
respondent]’s frivolous and baseless actions are egre-
gious conduct that has confused the issues on appeal,
delayed final resolution of this matter, and significantly
driven up the costs to other parties. Although the
actions taken by [the respondent] would be concerning
if he were a litigant unschooled in law, we note that
[the respondent] is not only an attorney, but an attorney
who is licensed to practice in Maine. He is, therefore,
presumed to be familiar with our case law, our statutes,
and our [rlules; his actions demonstrate either a com-
plete lack of understanding or an intentional flouting
of those guides.

® %k %k

“As with other rules, the rules regarding sanctions
and determinations that an appeal is frivolous are
applied equally to represented and unrepresented par-
ties. . . . Although he purports to speak for or repre-
sent the interests of parties who are not participating
in this appeal, and although he is an attorney, we con-
sider [the respondent] to be unrepresented for purpose
of our consideration of sanctions. However, attorneys
who represent themselves on appeal are assumed to
be aware of court rules and their éthical obligations
in prosecuting their own appeals.” (Citations omitted;
footnote added.) Lincoln v. Burbank, supra, 147 A.3d
1176-79. The Maine Supreme Judicial Court concluded
on the basis of what it described as “repeated miscon-
duct in prosecuting this appeal” that the respondent
should be sanctioned, and it ordered the respondent to
pay each of the plaintiff neighbors and nonBurbank
defendant co-owners of the property $5,000 toward
their attorney fees incurred to defend the appeal as
well as treble costs. Id.

On the basis of this conduct and following a review
of those findings by a Maine grievance commission
panel, Maine’s Board of Overseers of the Bar (board)
filed an information in accordance with Rule 13 of
Maine’s Disciplinary Rules of Procedure in which it
alleged that the respondent had Violatl:ed multiple provi-
sions of Maine’s Rules of Professional Conduct. In
accordance with Maine procedural rules, on October 18,
2017, Justice Robert Clifford, an active retired Jjustice
of the Maine Supreme Judicial Court, conducted a de
novo testimonial hearing. Justice Clifford, on January
25, 2018, filed a memorandum of decision suspending
the respondent from practicing law in Maine for a period
of twelve months. See Board of Overseers of the Bar
v. Burbank, BAR-17-12 (January 29, 2018) (Clifford, J.).
Justice Clifford found on the basis of the Maine
Supreme Judicial Court's factual findings and conclu-
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had violated Rules 1.1, 1.3, 3.1, 3.4 and 8.4 of Maine’s
Rules of Professional Conduct, which, like Connecti-
cut’s rules, adopt with modifications the American Bar
Association’s Model Rules of Professional Conduct.”
See 1 & 2 G. Hazard, W. Hodes & P. Jarvis, The Law
of Lawyering, (4th Ed., 2019), § 1.15 & Appendix B.

In his opinion, Justice Clifford also observed that
the respondent’s actions continued “to be problematic”
during the disciplinary proceedings. Board of Overseers
of the Bar v. Burbank, supra, BAR-17-12. Specifically,
the court found the following: “In his answer to the
within information in this case, [the respondent] has
admitted to making errors in applying and interpreting
the applicable rules of court, but has asserted that some
rules were not published, and thus he could not inter-
pret or apply them; some rules were ambiguous; and his
failure to file timely responses was due to his suffering
a stroke. [The respondent] has failed to pay the $10,000
in sanctions imposed on him by the [Maine Supreme
Judicial Court], nor has he fully paid the $20,000 judg-
ment against him imposed by the [Maine Superior
Court] in the underlying litigation, and has since filed
2 Chapter 7 bankruptcy action in the Bankruptcy Court
in Connecticut. [The respondent] also did not properly
offer all the exhibits at this bar discipline hearing that
he made reference to in his post hearing submission.
In short, he does not appear to have a good grasp of
the procedural rules of litigation.””

In determining the appropriate sanction to impose
for the respondent’s violations of the identified rules of
professional conduct, Justice Clifford considered both
aggravating and mitigating factors. Specifically, the
court stated: “There are many aggravating factors in
this case. The misconduct at issue is very serious. [The
respondent’s] conduct in the underlying litigation, and
especially in the appeal in Lincoin [v. Burbank, supra,
147 A.3d 1165], has caused substantial injury to the
parties involved in the litigation as well as a waste of
Jjudicial resources. Although this court does not find
that all of [the respondent’s] misconduct was deliberate,
as apracticing attorney, he certainly should have known
that his conduct was far afield from the standards
expected of a reasonably competent attorney, and that
his actions constituted misconduct.

“There are some mitigating factors that the court feels
compelled to consider. [The respondent] has no prior
disciplinary record in Maine, he was under great stress
due to his father’s poor health, and he himself has suf-
fered from a stroke and is not in good health. There is
also evidence that [the respondent] provided competent
legal representation in Maine in the past, namely, in the
effort by Ralph Nader to be placed on the Maine ballot
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The sanction to be imposed must be significant because
of the serious misconduct that is involved here, and
must require that [the respondent] file a petition for
reinstatement in order for him to be reinstated as an
attorney in good standing.” (Emphasis in original.) Id.
Having considered both the aggravating and mitigating
factors, Justice Clifford imposed a twelve month sus-
pension from the practice of law in Maine, effective as
of the date of the decision, with the attendant obligation
that the respondent must petition for reinstatement in
accordance with Maine’s Disciplinary Rules of Pro-
cedure.

On February 6, 2018, having leartjed of the respon-
dent’s suspension in Maine, Connecticut’s Chief Disci-
plinary Counsel filed an application in the Connecticut
Superior Court pursuant to Practice Book § 2-39° seek-
ing commensurate disciplinary action against the
respondent’s Connecticut law license. The application
alleged that the respondent was admitted to the Con-
necticut bar on June 10, 1994, and that, on January 24,
2018, he had been suspended from the practice of law
in Maine for a period of twelve months. A copy of the
Maine order was attached to the application.

The respondent filed an answer in response to the
application in accordance with Practice Book § 2-39,
which he later amended. He also filed a number of
exhibits with the court. In his amended answer, the
respondent admitted to his twelve month suspension in
Maine but argued that reciprocal action by Connecticut
was unwarranted. The respondent principally argued
that he should never have been subject to disciplinary
proceedings in Maine because he had appeared before
the Maine Supreme Judicial Court in Lincoln as a self-
represented Connecticut citizen, not as a licensed attor-
ney, and that any application of the rules of professional
responsibility to his conduct while prosecuting the
appeal as a self-represented party necessarily impli-
cated and violated his rights under the first and four-
teenth amendments to the United States constitution to
petition the government without threat of punishment,
reprisal or prior restraint. According to the respondent,
any reciprocal disciplinary proceeding in Connecticut
stemming from the allegedly unconstitutional Maine
disciplinary action similarly would be unconstitu-
tional.

The matter was assigned for a hearing before the
court, Sheridan, J. At the hearing, the court afforded
the respondent ample opportunity to present witnesses
as well as additional evidence pertaining both to the
underlying litigation in Maine and to the resulting disci-
plinary proceedings. On June 4, 2018, the court issued
a decision concluding that the respondent’s arguments
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answer. The court found that commensurate discipline
was appropriate under the circumstances and ordered
the respondent suspended from the practice of law in
Connecticut for a period of twelve months, retroactive
to January 24, 2018. The court further ordered that,
to be reinstated to the bar at the conclusion of his
suspension, the respondent was required to apply for
reinstatement in accordance with Practice Book § 2-53.
This appeal followed.?

We begin with governing principles of law, including
our standard of review. “Attorney disciplinary proceed-
ings are for the purpose of preserving the courts of
Justice from the official ministration of persons unfit
to [practice] in them. . . . An attorney as an officer of
the court in the administration of justice, is continually
accountable to it for the manner in which he exercises
the privilege which has been accorded him. His admis-
sion is upon the implied condition that his continued
enjoyment of the right conferred is dependent upon his
remaining a fit and safe person to exercise it, so that
when he, by misconduct in any capacity, discloses
that he has become or is an unfit or unsafe person to
be entrusted with the responsibilities and obligations
of an attorney, his right to continue in the enjoyment of
his professional privilege may and ought to be declared
forfeited. . . . Therefore, [i]f a court disciplines an
attorney, it does so not to mete out punishment to an
offender, but [so] that the administration of justice may
be safeguarded and the courts and the public protected
from the misconduct or unfitness of those who are
licensed to perform the important functions of the legal
profession.” (Citations omitted; emphasis added; inter-
nal quotation marks omitted.) Statewide Grievance
Committee v. Spirer, 247 Conn. 762, 771-72, 725 A.2d
948 (1999).

Practice Book § 2-39 sets forth the procedures by
which Connecticut courts may impose commensurate
reciprocal discipline on an attorney admitted to the
Connecticut bar who has been disciplined for profes-
sional misconduct in another jurisdiétion. See footnote
9 of this opinion; In re Weissman; 203 Conn. 380, 383,
524 A.2d 1141 (1987). Section 2-39 compels disciplinary
counsel, upon learning of an attorney’s discipline
occurring in another jurisdiction, to file a copy of the
disciplinary order with the Superior Court, which then
serves an order to show cause directing the attorney
to file an answer “admitting or denying the action in
the other jurisdiction and setting forth, if any, reasons
why commensurate action in [Connecticut] would be
unwarranted.” Practice Book § 2-39 (b). The certified
copy of the other jurisdiction’s disciplinary order consti-
tutes prima facie evidence that the order entered “and
that the findinoe rnntainad tharain awra +min ! Dueaadian
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by clear and convincing evidence.” Practice Book § 2-
39 (o).

“[C]lear and convincing proof denotes a degree of
belief that lies between the belief that is required to
find the truth or existence of the [fact in issue] in an
ordinary civil action and the belief that is required to
find guilt in a criminal prosecution. . . . [The burden]
is sustained if evidence induces in the mind of the trier
a reasonable belief that the facts asserted are highly
probably true, that the probability that they are true or
exist is substantially greater than the probability that
they are false or do not exist. . . . Our Supreme Court
has stated that the clear and convincing standard is a
demanding standard that should operate as a weighty
caution upon the minds of all judges, and it forbids
relief whenever the evidence is loose, equivocal or con-
tradictory.” (Citations omitted; internal quotation
marks omitted.) Shelton v. Statewide Grievance Com-
mittee, 85 Conn. App. 440, 44344857 A.2d 432 (2004),
aff'd, 277 Conn. 99, 890 A.2d 104 (2006).

Because whether a respondent has established a
defense to a disciplinary order by clear and convineing
evidence presents a question of fact for the trier, it
follows that our review of a court’s finding that a respon-
dent has failed to meet that high burden of persuasion
is limited to whether that finding is clearly erroneous. !
See, e.g., Melillo v. New Haven, 249 Conn. 138, 150,
732 A.2d 133 (1999) (reviewing under clearly erroneous
standard court’s finding that appellant failed to meet
burden of proof); Jazlowiecki v. Cyr, 4 Conn. App.
76, 77, 492 A.2d 516 (1985) (same); Ruggiero v. East
Hartford, 2 Conn. App. 89, 96, 477 A.2d 668 (1984)
(same).”” Under this highly deferential standard, “[w]e
do not examine the record to determine whether the
trier of fact could have reached a conclusion other than
the one reached. Rather, we focus on the conclusion
of the trial court, as well as the method by which it
arrived at that conclusion, to determine whether it is
legally correct and factually supported. . . . A finding
of fact is clearly erroneous when there is no evidence
to support it . . . or when although there is evidence
in the record to support it, the reviewing court on the
entire evidence is left with the definite and firm convic-
tion that a mistake has been committed.” Depart. of
Transportation v. Cheriha, LLC, 155 Conn. App. 181,
191-92, 112 A.3d 825 (2015).

Next, before turning to our discussion of the claims
raised by the respondent on appeal, it is helpful to
acknowledge what claims the respondent has chosen
not to raise and, thus, what is not groperly before us.
The respondent has not claimed that the misconduct
in which he was found to have engaged by the Maine
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to have violated by Justice Clifford. He has not claimed
that the same misconduct or actions, if taken in Con-
necticut, would not have constituted violations of Con-
necticut’s corresponding rules of professional conduct
and, thus, that reciprocal discipline would be inappro-
priate. Finally, the respondent does not claim that the
trial court, having concluded that reciprocal discipline
was warranted in this jurisdiction, abused its discretion
by imposing a one year suspension rather than some
lesser sanction.”” The respondent argues only that the
court should not have imposed any reciprocal disci-
pline because, by doing so, it allegedly violated a myriad
of constitutional rights.

Finally, to the extent that the respondent seeks to
attack collaterally the underlying Maine disciplinary
Jjudgment, we, of course, have no appellate jurisdiction
to alter the Maine judgment. See General Statutes § 51-
197a (limiting appellate jurisdiction of this court to
appeals from final judgments of our Superior Court
unless otherwise provided by statute). Here, our review
is limited as to whether the trial court properly rendered
its judgment in accordance with the dictates of Practice
Book § 2-39 (c). Although the respondent was free to
seek appellate review of the Maine disciplinary judg-
ment by filing an appeal with the Maine Supreme Judi-
cial Court; see Board of Overseers of the Bar v. Condon,
940 A.2d 1065 (Me. February 5, 2008); it does not appear
from the record presented to us that the respondent
availed himself of such review, arguably waiving any
appellate review he may have had with respect to the
Maine disciplinary judgment. See Sousa v. Sousa, 322
Conn. 757, 771-72, 143 A.3d 578 (2016) (“collateral
attack on a judgment is a procedurally impermissible
substitute for an appeal”).

I

The respondent first claims that the court improperly
determined that he had failed. to prove by clear and
convincing evidence that the reciprocal suspension of
his law license, which was based on his actions while
prosecuting an appeal as a self-represented party, effec-
tively violated his first and fourteenth amendment rights
to petition the government without the fear of reprisal.
As part of this claim, the respondent also suggests that
his statements and arguments madewhile prosecuting
the appeal before the Maine Supreme Judicial Court
were protected political speech that could not have
formed a proper basis for disciplinary proceedings. In
other words, the respondent has raised arguments
implicating both the petition and the free speech clause
of the first amendment.! The petitioner responds that
we should decline to review this claim entirely because
the respondent has not adequately briefed it. The peti-
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“frivolous,” and “devoid of legal authority to support
them,” was protected speech exempt from the applica-
tion of disciplinary rules, or that his status as a self-
represented party should have precluded any finding
that he violated the Rules of Professional Conduct. On
the basis of the briefing and record provided, we con-
clude that the respondent’s arguments are unpersuasive
and, for the reasons that follow, the court’s finding that
the respondent failed to meet his burden of demonstra-
ting a defense to the Maine disciplinary proceeding by
clear and convincing proof was not clearly erroneous.

At their core, the respondent’s constitutional argu-
ments, to the extent that they are discernable, primarily
focus on the fact that he was representing himself
before the Maine Supreme Judicial Court in the Lincoln
_matter and that, because he allegedly was not acting
_in his capacity as an attorney but, rather, in his capacity

as a private citizen, he simply was not accountable to
the rules of professional conduct or related disciplinary
procedures. According to the respondent, under these
circumstances, holding him accountable to standards
applicable to attorneys unfairly infringed on first
amendment rights held by ordinary citizens.

There is no dispute that a person’s ability to have
access to courts to litigate civil disputes is among the
rights protected under the first amendment’s petition
clause. See Borough of Duryea v. Guarniert, 564 U.S.
379, 387, 131 S. Ct. 2488, 2494, 180 L. Ed. 2d 408 (2011)
(“the [p]etition [c]lause [of the first amendment) pro-
tects the right of individuals to appeal to courts and
other forums established by the government for resolu-
tion of legal disputes”]. In raising his first amendment
arguments before the trial court, however, the respon-
dent failed to cite to any case, from any jurisdiction,
in which a court has ruled that the enforcement of
attorney disciplinary rules on an attorney engaging in
self-representation before the court implicates that
attorney’s right to petition as protected by the first
amendment. The respondent has not temedied this defi-
ciency in his appellate brief.’ Additionally, the respon-
dent cites no authority for the proposition that an attor-
ney acting as a self-represented litigant should be held
to a different standard of professional conduct than
that applied to an attorney acting on behalf of a client.

Contrary to the assertions of the respondent, this
court previously has stated that the “Rules of Profes-
sional Conduct bind attorneys to uphold the law and
to act in accordance with high standards in both their
personal and professional lives.” (Emphasis added.)
Statewide Grievance Committee v. Egbarin, 61 Conn.
App. 445, 450, 767 A.2d 732, cert. denied, 255 Conn. 949,
769 A.2d 64 (2001). In support of that statement, we
relied on language found in the preamble to our Rules
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sion, is a representative of clients, an officer of the legal
system and a public citizen having special responsibil-
ity for the quality of justice.” (Emphasis added.)

In In the Matter of Preswick, 19 Conn. App. 340,
345-46, 563 A.2d 299, cert. denied, 213 Conn 801, 567
A.2d 833 (1989), an en banc panel of this court con51d-
ered whether we had the authority to suspend an attor-
ney from filing papers and appearing before this court
for disobeying an order in a case in which the attorney
was representing himself. We concluded that we had
the authority to discipline an attorney despite the fact
that the underlying behavior of the attorney resulting
in the sanction occurred while the attorney was
appearing as a self-represented party. Id., 341-42. In so
holding, we indicated that “[a]lthough nusconduct of
an attorney may be unconnected With representation
of another as a member of the bar, pumshment may be
imposed for that misconduct because it is an indication
of a general unfitness to practice law. . . . Whether an
attorney represents himself or not, his basic obligation
to the court as an attorney remains the same. He is
an officer of the court no matter who is the client.
Disciplinary proceedings not only concern the rights of
the lawyer and the client, but also the rights of the
public and the rights of the judiciary to ensure that
lawyers uphold their unique position as officers and
commissioners of the court.” Id., 34445,

Our statements in Egbarin and In the Matter of Pre-
snick recognize that an attorney always must conduct
himself or herself in accordance with professional stan-
dards and belie the respondent’s arguments that seek
to differentiate for disciplinary and constitutional pur-
poses between an attorney’s actions taken on behalf of
a client and actions taken in representlng himself in his
role as a citizen. Our Supreme Court similarly has stated
that an attorney, as an officer of the court, “is continu-
ally accountable to [the court] for the manner in which
he exercises the privilege which has been accorded
him” and attorney disciplinary proceedings are appro-
priate with respect to “misconduct in any capacity,”
which necessarily encompasses actions taken by attor-
neys who are engaged in self-representation. (Emphasis
added.) Statewide Grievance Committee v. Spirer,
supra, 247 Conn. 771-72. Said another way, it is the
unique position attorneys enjoy that makes it important
that they, at all times, conduct themselves in accor-
dance with the Rules of Professional Conduct; see
Statewide Grievance Committeev. Rozbicki, 211 Conn.
232, 237-38, 558 A.2d 986 (1989); and the mere fact that
an attorney may be appearing before a tribunal in a
self-represented capacity does not lessen his duty to
comply with such rules. If, through his actions, an attor-
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wide Grievance Committee v. Spirer, supra, 772.

Our conclusion that the respondent had the same
professional obligation to the court when representing
himself as when representing a client undermines the
central construct in his first amendment challenge to
the imposition of reciprocal discipline on him in this
case. He advances no factual or legal basis for reaching
any other conclusion. To avoid reciprocal discipline, it
is the respondent who has the burden to demonstrate
the validity of some defense; it is npt the duty of the
court or bar counsel to negate every posited defense.
His arguments on appeal unquestionably fall short of
convincing us that the trial court’s finding that he failed
to prove by clear and convincing evidence a defense
premised on a violation of first amendment rights was
clearly erroneous.

I

The respondent also claims that, under the circum-
stances of this case, the Maine court’s disciplinary pro-
ceedings violated his rights to due process and equal
protection as protected by the fourteenth amendment
to the constitution of the United States, and that this
violation should have barred the imposition of recipro-
cal discipline by the Connecticut trial court. The peti-
tioner argues that the respondent failed to raise this
claim in the trial court and, even if raised, that he failed
to provide the trial court with a complete record ade-
quate to review the claim. Similar to the respondent’s
prior claim, he has failed to demonstrate with respect
to this claim that the trial court’s finding that he failed
to prove any defense raised in his answer by clear and
convincing evidence was clearly erroneous.

“Because a license to practice law is a vested property
interest, an attorney subject to discipline is entitled to
due process of law. . . . In attorney grievance pro-
ceedings, due process mandates that [b]efore discipline
may be imposed, an attorney is entitled to notice of the
charges, a fair hearing and an appeal to court for a
determination of whether he or she has been deprived
of these rights in some substantial manner.” (Citation
omitted; internal quotation marks omitted.) Statewide
Grievance Commilttee v. Egbarin, supra, 61 Conn. App.
456. Accordingly, if proven by clear and convincing
evidence, the failure to receive due process in a disci-
plinary proceeding in another jurisdiction certainly
would be a proper defense to the imposition of recipro-
cal discipline in Connecticut.

Here, however, nothing in the record before us sug-
gests that the respondent raised even a colorable claim
that he was denied due process in the Maine disciplinary
proceedings. The respondent makes no credible claim
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on appeal, are circuitous, repetitious, and lack a cogent
discussion that is logically and legally tethered to the
issue under consideration. This makes it all the more
difficult to evaluate whether his claim properly was
raised and preserved for appellate review. For example,
a significant portion of his answer to the application
for reciprocal discipline focused on the Maine Supreme
Judicial Court’s resolution of the merits of the Lincoln
matter rather than discussing the court’s findings of
misconduct by the respondent that formed the basis of
the court’s sanction orders and the subsequent disci-
plinary proceedings. Further, as the petitioner argues,
the respondent failed to provide the trial court with a
complete record of the appellate proceedings before
the Maine Judicial Court.!

Even if we deem his claim preserved, however, much
of the veritable laundry list of constitutional arguments
and alleged violations of rights, including fleeting refer-
ences to the ninth amendment, the supremacy clause,
the commerce clause, and the full faith and credit clause
of the United States constitution, consists of no more
than generalized statements of "legal propositions,
devoid of any cogent analysis or application of the facts
to any of the asserted constitutional doctrines relative
to the subject matter at hand: the reciprocal enforce-
ment of rules governing attorney professional conduct.
Having thoroughly reviewed the record and the briefs,
we are unpersuaded that the court’s finding that the
respondent failed to demonstrate by clear and convine-
ing evidence a cognizable defense to the Maine disci-
plinary proceedings was clearly erroneous.

The judgment is affirmed.

In this opinion the other judges concurred.

! The United States Court of Appeals for the First Circuit and the United
States District Court for the District of Connecticut each subsequently
imposed 2 one year reciprocal suspension of the respondent’s right to prac-
tice before them on the basis of the same Maine disciplinary action. See In
re Burbank, United States Court of Appeals, Docket No. 19-8010 (1st Cir.
Oct. 28, 2019); In re Burbank, United States District Court, Docket No. 3:18
GP-00006 (MPS) (D. Conn. Nov. 8, 2018).

*The respondent also claims that the disciplinary proceedings violated
various rights afforded to him under the Conmecticut constitution. The
respondent, however, has failed to analyze adequately his state constitutional
claims because, in his appellate brief, he has not “functionally address[ed]
in detail the subject matter of most of the factors” set forth in State v.
Geisler, 222 Conn. 672, 610 A.2d 1225 (1992), which our Supreme Court has
made clear is necessary for any independent state constitutional analysis.
See State v. Santiago, 305 Conn. 101, 250-51, 49 A.3d 566 (2012), superceded
in part on other grounds by State v. Santiago, 318 Conn. 1, 122 A.3d 1 (2015).
Because the respondent has not briefed adequately his state constitutional
claims, we deem them abandoned. See Wasko v. Farley, 108 Conn. App.
156, 164, 947 A.2d 978, 985, cert. denied, 289 Conn. 922, 958 A.2d 155 (2008).

¢ The trial court effectively adopted the factual findings set forth in the
opinions of the Maine Supreme Judicial Court and the retired Jjustice who
oversaw the Maine disciplinary proceeding, stating that it “[would] not revisit
the factual findings made by the various courts in Maine that have fully
reviewed, analyzed, and vetted the evidence.” See Lincoln v. Burbank. 147
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4 The crux of the litigation was aptly described by the United States Court
of Appeals for the First Circuit in its own reciprocal disciplinary action
against the respondent. See In re Burbank, supra, United States Court of
Appeals, Docket No. 19-8010. “The neighbors had been using for decades,
without issue or objection, beach access stairs adjacent to [the Burbank
property] to descend an embanlanent—they would then cross a small portion
of {the Burbank property] in order to get to the beach. [The respondent]
took it upon himself to report the stairs as a zoning violation and, ultimately,
he removed the stairs (contrary to an advisement from the town and against
the wishes of his fellow co-owners), giving rise to this lawsuit.” Id.

® Subsection (f) of Rule 13 of the Maine Rules of Appellate Procedure
provides: “If, after a separately filed motion or a notice from the court and
a reasonable opportunity to respond, the Law Court determines that an
appeal, motion for reconsideration, argument, or other proceeding before
it is frivolous, contumacious, or instituted primarily for the purpose of delay,
it may award to the opposing parties or their counsel treble costs and
reasonable expenses, including attorney fees, caused by such action.”

® The respondent did not withdraw as counsel fgr the remaining Burbank
defendants until the Supreme Judicial Court had o}dered the respondent to
show cause as to why he should not be sanctioned for attempting to represent
three appellees while simultaneously representing himself as the appellant.

" The text and numbering of the relevant Maine and Connecticut rules of
professional conduct are virtually identical. The following are Connecticut’s
rules, which govern with respect to the reciprocal disciplinary ruling
under review.

Rule 1.1, titled “Competence,” provides: “A lawyer shall provide compe-
tent representation to a client. Competent representation requires the legal
kmowledge, skill, thoroughness and preparation reasonably necessary for
the representation.”

Rule 1.3, titled “Diligence,” provides: “A lawyer shall act with reasonable
diligence and promptness in representing a client.”

Rule 3.1, titled “Meritorious Claims & Contentions,” provides in relevant
part: “Alawyer shall not bring or defend a proceeding, or assert or controvert
an issue therein, unless there is a basis in law and fact for doing so that
is not frivolous, which includes a good faith argument for an extension,
modification or reversal of existing law. . . .”

Rule 3.4, titled “Faimess to Opposing Party & Counsel,” provides in rele-
vant part: “A lawyer shall not . . . (3) knowingly disobey an obligation
under the rules of a tribunal except for an open refusal based on an assertion
that no valid obligation exists . . , .” !

Rule 8.4, titled “Misconduct,” provides in relévant part: “It is professional
misconduct for a lawyer to: (1) Violate or attempt to violate the Rules of
Professional Conduct, knowingly assist or induce another to do so, or do
so through the acts of another. . . .”

¢1t is unclear from Justice Clifford’s decision what rule of professional
conduct, if any, the court deemed implicated by an attorney’s having filed for
bankruptcy or his resuiting inability to satisfy a civil judgment or monetary
sanction. The respondent, however, has not raised any specific claim on
appeal regarding these findings or suggested that they provide support for
any of the constitutional claims that he raises. Furthermore, even if we were
to conclude that these particular findings were irrelevant or improper factual
predicates on which to base a finding of attorney misconduct, any such
error likely was rendered harmless in light of the extensive other findings
supporting the violations asserted. See Henry v. Statewide Grievance Com-
mitiee, 111 Conn. App. 12, 27-28, 957 A.2d 547 (2008) (holding any impropri-
ety in relying on allegedly irrelevant factual findings in finding violations
of rules of professional conduct necessarily harmless if other evidence
existed sufficient to support court’s ultimate findings).

® Practice Book § 2-39 provides: “(a) Upon being informed that a lawyer
admitted to the Connecticut bar has resigned, bé’?n disbarred, suspended
or otherwise disciplined, or placed on inactive disability status in another
Jjurisdiction, and that said discipline or inactive disability status has not
been stayed, the disciplinary counsel shall obtain a certified copy of the
order and file it with the Superior Court for the Jjudicial district wherein
the lawyer maintains an office for the practice of law in this state, except
that, if the lawyer has no such office, the disciplinary counsel shall file the
certified copy of the order from the other furisdictinn with tha Simarinr
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cause to be served upon the lawyer a copy of the order from the other
Jurisdiction and an order directing the lawyer to file within thirty days of
service, with proof of service upon the disciplinary counsel, an answer
admitting or denying the action in the other jurisdiction and setting forth,
if any, reasons why commensurate action in this state would be unwar-
ranted. Such certified copy will constitute prima facie evidence that the
order of the other jurisdiction entered and that the findings contained therein
are true.

“(¢) Upon the expiration of the thirty day period the court shall assign
the matter for a hearing. After hearing, the court shall take commensurale
action unless it is found that any defense set forth in the answer has been
established by clear and convincing evidence.

“(d) Notwithstanding the above, a reciprocal discipline action need not
be filed if the conduct giving rise to discipline in another jurisdiction has
already been the subject of a formal review by the court or Statewide
Grievance Committee.” (Emphasis added.)

" Although, as of the date of oral argument before this court, the respon-
dent’s suspension from the practice of law in Connecticut had expired by
its terms on January 24, 2019, the respondent’s license remains suspended
according to the Judicial Branch’s website. Even if the suspension order
under consideration no longer were in effect, however, that fact alone would
not render the present appeal moot because an expired suspension continues
to have adverse collateral consequences on an attorney’s reputation and
professional standing. See Statewide Grievance Commitiee v. Whitney, 227
Conn. 829, 837-38 n.13, 633 A.2d 296 (1993) (holding that because prior
misconduct of attorney may be considered in subsequent disciplinary pro-
ceeding, expiration of suspension during pendency of appeal from suspen-
sion order did not render appeal moot due to potentially prejudicial collat-
eral consequences).

" “The concept of a burden of persuasion ordinarily applies to questions
of fact, and ordinarily is expressed in one of three ways: (1) a preponderance
of the evidence; (2) clear and convincing evidende; or (3) proof beyond a
reasonable doubt.” Christian Activities Counctl, 'C(mgrega,tiorw,l v. Toun
Council, 249 Conn. 566, 580, 735 A.2d 231, 240 (1899).

¥ The respondent argues that he is entitled to de novo review because
“whether the court held the parties to the proper standard of proof is a
question of law.” The respondent is not arguing on appeal, however, that
the court made a legal error by choosing and applying an incorrect burden
of persuasion in evaluating his defenses. Rather, acknowledging that he
bears the burden of proving a defense by clear and convincing evidence,
he challenges the court’s factual finding that he failed to meet that standard.

1 “[Clommensurate action under [Practice Book § 2-39] (¢) does not mean
identical action. The trial court hafs] inherent Jjudicial power, derived from
Jjudicial responsibility for the administration of Jjustice, to exercise sound
discretion to determine what sanction to impose in light of the entire record
before it.”” (Internal quotation marks omitted.) In re Weissman, supra, 203
Conn. 384. Accordingly, appellate review of the terms of any sanction
imposed is limited to whether the court abused its discretion. In the present
case, the respondent argues only that the court was precluded from imposing
any discipline with respect to his Connecticut license. The respondent
does not claim that the court abused its discretion by imposing a yearlong
suspension rather than some lesser sanction. )

¥ The first amendment to the United States Constitution provides in rele-
vant part that “Congress shall make no law . . . abridging the freedom of
speech . . . or the right of the people . . . to petition the Government for
a redress of grievances.” U.S. Const. amend. I. “These two guarantees are
knovm, respectively, as the Speech Clause and the Petition Clause.” Mirabe-
lla v. Villard, 853 F.3d 641, 653 (3d Cir. 2017). “[TThe core value of the Free
Speech Clause of the First Amendment” is “[tihe public interest in having
free and unhindered debate on matters of public importance.” Pickering v.
Board of Education, 391 U.S. 563, 573, 88 S. Ct. 1731, 20 L. Ed. 2d 811
(1968). “The right to petition allows citizens to express their ideas, hopes,
and concerns to their government and their elected representatives . . . .”
Borough of Duryea v. Guarnieri, 564 U.S. 379, 388, 131 S. Ct. 2488, 180 L.
Ed. 2d 408 (2011).

15 Although the respondent quotes extensively from the dissenting opinion
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¥ For example, he did not provide the court with copies of any transcripts
of the proceedings before the Maine Supreme Judicial Court or with copies
of the relevant appellate pleadings and briefs that the Maine Supreme Court
identified as having “consistently disregarded standards of law and practice
that govern appellate review.” Lincoln v. Burbank, supra, 147 A.3d 1179.
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|| NO.: HHD-CV18-6088744-S

. SUPERIOR COURT
CHIEF DISCIPLINARY COUNSEL :

- : JUDICIAL DISTRICT OF HARTFORD
V. : ATHARTFORD

HAROLD H. BURBANK III JUNE 4, 2018

MEMORANDUM OF DECISION RE

APPLICATION FOR RECIPROCAL DISCIPLINE

This is a reciprocal disciplinary proceeding brought pursuant to Practice Book § 2-39.
It is undisputed that on January 24, 2018, the Respondent Harold H. Burbank III was
suspended from the practice of law for a period of twelve months with reinstatement in

accordance with M. Bar. R. 29 by the State of Maine, Supreme J udicial Court, Active Retired

| Justice Robert W. Clifford.

o
Pursuant to Practice Book § 2-39(c), presentment to the court of an order of disharment

or discipline from another jmiédiction requires commensurate reciprocal action in this state
“unless it is found that any defense set forth in the answer has been established by clear and
convincing evidence.”

Practice Book § 2-39 is part of “a comprehensive disciplinary scheme ... established to
safeguard the administration of justice, and designed to preserve public confidence in the

system and to protect the public and the court from unfit practitioners ... the object of which is

not the punishment of the offender but the protection of tgsrc%lgb fgm}gn v. Mottolese, 267
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“A court is free to determine in each case, as may seem best in light of the entire record
| before it, whether a sanction is appropriate and, if so, what that sanction should be ...

: Accordingly, a court may accomplish the goal of protecting the public and the courts by
imposing a sanction that deters other attorneys from engaging in similar misconduct.”
(Citations omitted.) Statewide Grievance Committee v. Fountain, 56 Conn.App. 375, 378, 743
A.2d 647 (2000).

The court acknowledges that commensurate discipline does not necessarily require
identical discipline. Jn re Weissman, 203 Conn. 380, 384, 524 A.2d 1141(1987). However,
“[m]ost courts extend the reciprocity doctrine to include a practice of imposing a disciplinary
sanction that normally will be the same in operative length and severity as that imposed in the
first jurisdiction. An inappropriately lenient or severe sanction, however, will not be copied.
Connecticut follows that majority view.” Statewide Grievance Comm. v. Te artaglia, No.
CV0308281368, 2003 WL 2290455 8, at *2 (Conn. Super. Ct. Nov. 24, 2003), quoting
Statewide Grievance Committee v. Dey, Superior Court, judicial district of Ansonia/Milford at
Milford, Docket No. CV98 00631448, 22 Conn. L. Rptr. 612 (September 30, 1998, Flynn, I.).

In the present case, the Disciplinary Counsel requests commensurate discipline of

twelve months suspension. The Respondent argues that the defenses set forth in his answer

have been established by clear and convincing evidence and therefore, pursuant to Practice

| Book § 2-39(c), commensurate discipline is precluded.




The Respondent disputes the accuracy of the findings of fact made in the Maine
disciplinary proceedings, claiming that they were “contrived and pretextual.” He offers a
substantial quantity of documentary evidence in support of those allegations. “[A] certified
copy of the official disciplinary order of another jurisdiction establishes, prima facie, the
validity of the order and the accuracy of its underlying findings. ... a lawyer who offers a
defense to the disciplinary order of the other jurisdiction is obligated to prove such a defense
*by clear and convincing evidence.” In the absence of such a rebuttal of the disciplinary order
of the other jurisdiction, the trial court in this state must, afier a hearing, ‘impose
commensurate action.”” In re Weissman, 203 Conn. 380, 383-84, 524 A.2d 1141 (1987).

The court has closely scrutinized all of the information supplied by the Respondent
and his arguments challenging the findings of the Maine courts and finds them to be largely
without merit, or inconsequential. They fall well short of the “clear and convincing” evidence
necessary to overcome the presumption that the findings of fact underlying the disciplinary

action are accurate. This court will not revisit the factual findings made by the various courts

'| in Maine that have fully reviewed, analyzed and vetted the evidence.

The Respondent also advances the novel argument that the Maine disciplinary process
is unconstitutional, because when he appeared.in the Maine courts, he did so “as a pro se
Connecticut citizen and Maine land owner; not as a Maine or Connecticut attorney.” As such,

any attempt to discipline him, by this court or by the courts in Maine, infringes upon his




i “fundamental First and Fourteenth Amendment rights to petition government without fear of
| | punishment, reprisal or prior restraint.” He argues, in effect, that when a lawyer appears in

‘ court on his own behalf as a plaintiff or defendant, he should not be held to the ethical

standards of a practicing attomey. The Respondent offers no case law authority - from this

state or any other state - that would support this bold proposition. The court has independently
researched the question and finds the argument to be without merit.

To the contrary, the Preamble to the Rules of Professional Conduct make it clear that a
lawyer has “responsibilities as a representative of clients, an officer of the legal system and a

public citizen” (emphasis added). The American Bar Association has clearly expressed its

strong position that a lawyer’s conduct, even when in a non-professional capacity, is subject to

|| sanction by the Bar. See Formal Opinion 336 (1974), ABA Comm. on Ethics and Prof’l

[
| | Responsibility (“[a] lawyer, whether acting in his professional capacity or otherwise, is bound

I by applicable disciplinary rules of the Code of Professional Responsibility.”). The Supreme

| ! Court of Kansas agreed, noting that “{i]t is recognized generally that lawyers are subject to

|| discipline for improper conduct in connection with business activities, individual or personal

|
5 | activities, and activities as a judicial, governmental or public official.” State v. Russell, 610

; P.2d 1122, 1127 (Kan. 1980) (citing In re Kirtz, 494 S.W.2d 324 (Mo. 1973) (fact that attorney

| is not acting in his capacity as attorney in engaging in certain conduct while campaigning for
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; public office and that a person could hold such office without having license to practice law

i { does not render Code of Professional Responsibility inapplicable to such conduct).

I
| This court has considered the Respondent’s circumstances as well as the goals inherent

| | in the imposition of reciprocal attorney discipline. Commensurate discipline is appropriate
l! here.
| Accordingly, the Respondent Harold S. Burbank is ordered suspended from the

practice of law for a period of 12 months, retroactive to January 24, 2018.

| The Respondent shall comply with all the terms and conditions of Practice Book
I

i Section 2-53 in the event that she applies for reinstatement to the Connecticut Bar following
!

| his period of suspension.
|

1
i
|
i

BY THE COURT,

o s

Sheridan, 7. '
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BOARD OF OVERSEERS
STATE OF MAINE e
SUPREME JUDICIAL COURT Docket No. BAR-17-12
BOARD OF OVERSEERS OF THE BAR
Plaintiff
V. ' DECISION AND ORDER

HAROLD H. BURBANK II

of Canton, CT

Me. Bar #006813

Defendant

Pursuant to M. Bar R. 13(g), the plaintiff Board of Overseers of the Bar
has filed an Information alleging that defendant Harold H. Burbank Il has
violated multiple provisions of the Maine Rules of Professional Conduct. The
Board seeks serious sanctions against Burbank, namely, his susperision from

the practice of law in Maine.

This Information was filed in August of 2017, after a review of Burbank's
conduct by the panel of the Grievance Commission. See M. Bar R. 13(e)(10}(E},
(g).

The undersigned Active Retired justice of the Supreme Judicial Court,

sitting as a Single-Justice, conducted a de novo testimonial hearing in this

A true copy, attest:

/\m{%ﬁ-g/ﬁ" T- M
Clerk of the Board of Overseers of the Bar
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matter on October 18, 2017. See M. Bar R. 13(g)(2), 14(b). The Board was
represented by Bar Counsel . Scott Davis. Harold Burbank represented himself.

This court finds that the Board has established the following facts by a
preponderance of the evidence. See M. Bar R. 14(b)(4).

Burbank was admitted to the Maine Bar in 1989. He primarily resides in
Connecticut and has practiced law very little in Maine. He is currently
administratively suspended from practicing in Maine pursuant to M. Bar. R
4(g)-

The basis for the grievance complaint against Burbank, leading to the
filing of the within Information, is the matter of Lincoln v. Burbank, 2016 ME
138, 147 A.3d 1165, decided by the Supreme Judicial Court, sitting as the Law
Court, on August 30, 2016. This court takes judicial notice of and adopts the
findings and conclusions set out in that decision.

The case of Lincoin v. Burbank involved an appeal of a Northport property
dispute litigated in the Superior Court in Penobscot County, in which neighbors
of property owned by the Burbank family filed claims against the Burbanks
seeking a prescriptive easement over the Burbank property and a declaratory
judgement, for conversion, and for punitive damages against Burbank himself.
Id. § 18. Burbank represented himself; his father, Harold Burbank [; his

brother, David Burbank; and his sister, Lori Darnell. Id. § 2. After a jury-waived



trial, the Superior Court found in favor of the neighbors and against Burbank’s
position. Id § 21. In addition, the Superior Court found in favor of other
members of the Burbank family, who were co-owners of the Burbank property,
on their cross-claim for partition by sale of the Burbank family property.
Id. Y 19, 22. Only Harold Burbank II appealed the Superior Court’s judgment.
ld. ¥ 5n4.

The appeal was originally filed by Attorney Mariah A. Gleaton, who later
withdrew as the attorney. Thereafter, Harold Burbank I represented himself.

By Order dated January 5, 2616, the Law Court rejected Burbank’s brief,
which was punched with three holes and bound with twine, see M.R. App. P.
7A(g)(3). The Law Court also ordered Burbank to show cause why he should
not be sanctioned for failing to show why he should not be disqualified from
representing threevai)pellees——the family members he represented before the
trial court—while representing himself as appellant. Burbank then moved to
withdraw as counsel for the appellees.

The Law Court affirmed the Superior Court’s decision, and also
sanctioned Burbank for his serious misconduct in prosecuting the appeal.! Id.

9 61-64. In particular, the Law Court noted that Burbank stated facts not in

1 The Law Court imposed sanctions of $5,000 toward the neighbors’ attorney fees to defend the
appeal, and $5,000 toward the co-owners’ attorney fees to defend the appeal.
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the trial record, id. | 24; raised issues without any further argument, id, Y 39;
listed “meritless” and “frivolous” issues, id. Y 40-41; and made arguments
“devoid of legal authority to support them,” id. § 52. The Law Court ultimately
determined that there was “no merit in any of Burbank's arguments on appeal,
including those raised in his reply briefs." Id § 45. At the conclusion of its
decision, the Law Court summarized,

Throughout the various stages of this appeal, in his briefs, his
Supplement of Legal Authorities, his request for oral argument, and
his responses to opposing parties’ motions, Burbank has
consistently disregarded standards of law and practice that govern
appellate review. He has asserted legal arguments that are
frivolous and baseless, and, contrary to governing precedent, he
has sought to have us consider and decide the appeal on new facts
and new evidence that were not part of the trial record on appeal.
Burbank's efforts have been disrespectful to the proper role of the
trial court, unfair to and expensive for the other parties, and
contrary to Maine appellate law. Burbank’s frivolous and baseless
actions are egregious conduct that has confused the issues on
appeal, delayed final resolution of this matter, and significantly
driven up the costs to other parties. Although the actions taken by
Burbank would be concerning if he were a litigant unschooled in
law, we note that Burbank is not only an attorney, but an attorney
who is licensed to practice in Maine. He is therefore, presumed to
be familiar with our case law, our statutes, and our Rules; his
actions demonstrate either a complete lack of understanding or an
intentional flouting of these guides.

Id. § 61.
Burbank’s actions continue to be problematic. In his Answer to the

within Information in this case, Burbank has admitted to making errors in



applying and interprgting the applicable rules of court, but has asserted that
some rules were not published, and thus he could not interpret or apply them;
some rules were ambiguous; and his failure to file timely responses was due to
his suffering a stroke. Burbank has failed to pay the $10,000 in sanctions
imposed on him by the Law Court, nor has he fully paid the $20,000 judgment
against him imposed by the Superior Court in the underlying litigation, and has
since filed a Chapter 7 bankruptcy action in the Bankruptcy Court in
Connecticut. Burbank also did not properly offer all the exhibits at this Bar
Discipline Hearing that he made reference to in his post-hearing submission. In
short, he does not appear to have a good grasp of the procedural rules of
litigation.

Based on the findings and conclusions of the Law Court in Lincoln, in
conjunction with the evidence presented at the hearing in this matter, this court

finds and concludes that Burbank has violated the following Maine Rules of

Professional Conduc;:.

¢ Rule 1.1 Competence

A lawyer shall provide competent representation to a client.
Competent representation requires the legal knowledge, skill,
thoroughness and preparation reasonably necessary for the

representation.

» Rule 1.3 Diligence
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A lawyer shall act with reasonable diligence and promptness in
representing a client.

¢ Rule 3.1 Meritorious Claims and Contentions

(a) Alawyer shall not bring or defend a proceeding, or assert
or controvert an issue therein, unless there is a non-frivolous basis
in law and fact for doing so, which includes a good faith argument
for an extension, modification or reversal of existing law. A lawyer
for the defendant in a criminal proceeding, or the respondent in a
proceeding that could result in incarceration, may nevertheless so
defend the proceeding as to require that every element of the case
be established.

e Rule 3.4 Fairness to Opposing Party and Counsel

A lawyer shall not:

{(c) knowingly disobey an obligation under the rules of a
tribunal except for an open refusal based on an assertion that no
valid obligation exists.

¢ Rule 8.4 Misconduct
It is professional misconduct for a lawyer to;

(a) violate or attempt to violate any provision of either the
Maine Rules of Professional Conduct or the Maine Bar Rules, or
knowingly assist or induce another to do so, or do so through the
acts of another; [or]
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(d) engage in conduct that is prejudicial to the administration
of justice.

SANCTION

Having found these violations of the Maine Rules of Professional Conduct,
this court now addresses the appropriate sanction. Pursuant to M. Bar. R. 21(c),
this court has considered the factors relevant to imposing sanctions.

There are many aggravating factors in this case. The misconduct at issue
is very serious. Burbank’s conduct in the underlying litigation, and especially
in the appeal in Lincoln, has caused substantial injury to the parties involved in
the litigation as well as a waste of judicial resources. Although this court does
not find that all of Burbank’s misconduct was deliberate, as a practicing
attorney, he certainly should have known that his conduct was far afield from
the standards expected of a reasonably competent attorney, and that his actions
constituted misconduct.

There are some mitigating factors that the court feels compelled to
consider. Burbank has no prior disciplinary record in Maine, he was under
great stress due to ‘hi"‘s father’s poor health, and he himself has suffered from a
stroke and is not in good health. There is also evidence that Burbank provided

competent legal representation in Maine in the past, namely, in the effort by



Ralph Nader to be placed on the Maine ballotas a presidential candidate in the

early 2000s.

The main purpose of imposing a sanction in these disciplinary
proceedings is the protection of the public. The sanction to be imposed must
be significant because of the serious misconduct that is involved here, and must
require that Burbank file a petition for reinstatement in order for him to be

reinstated as an attorney in good standing.
Accordingly, pursuant to M. Bar R. 13(g)(4). and21(b)(6), Harold H.
Burbank 11 is suspended from the practice of law in Maine for a period of twelve

months. The suspension is effective immediately.

To be reinstated, Burbank must petition for reinstatement in accordance

with M. Bar.R. 29,

Date: 3’;’“ Mm?/}ﬁ//-?" /(Y'

Robert W. Clifford =
Active Retired Justice
Maine Supreme Judicial Court
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JAN 25 2018
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FREDERICK B. LINCOLN et al.
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HAROLD BURBANKII et al.

ALEXANDER, J.

[11] Harold Burbank II appeals from a judgment of the Superior Court
(Penobscot County, A. Murray, J) (1) finding in favor of the owners of
neighboring properties on their claims for a prescriptive easement,
declaratory judgment, conversion, and punitive damages;! and (2) finding in
favor of co-owners of property with Burbank on their cross-claim for partition
by sale of that property.2

[12] Burbank is the owner of what the court found to be a 1 /18 interest

In a coastal property in Northport (the “Burbank property”). The Burbank

! The court denied the neighbors’ claim for trespass against Burbank. The neighbors do not
appeal that decision.

2 The court found in favor of the co-owners on Burbank’s cross-claim seeking an injunction
precluding the co-owners from entering into agreements with the neighbors to convey an easement
in the property at issue in this suit. Burbank does not appeal from that judgment.
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property is owned in joint tenancy by fourteen owners, all of whom were
defendants at trial. At the trial, Harold Burbank II acted as counsel3 for four
defendants: himself, his father Harold Burbank I, his sister Lori Darnell, and
his brother David Bufbank' (collectively “the Burbank Defendants”).

[13] The plaintiffs—Frederick B. Lincoln, Norman Moscow, Eleanor
Moscow, Joan R. Kosel, Bruce C. Gerrity, John Fleming, and Suellyn Fleming
(collectively “the Neighbors”)—are the owners of a cluster of properties
neighboring the Burbank property, who successfully asserted that they had
acquired an easement over a portion of the Burbank property.

[T4] The other ten owners of the Burbank property—Elizabeth Smith
as Trustee of The Russell Smith Estate Reduction Trust, Sandra Tozier, Suzette
Cyr, Christopher Smith, Nathanial Jennings, Susannah Corona, Luther
Jennings, Rebeccah Jennings, Pamela Sullivan, and Sonia Burbank (collectively
“the Co-owners”), were also named as defendants. The Co-owners attempted
to settle with the Neighbors and later cross-claimed against the Burbank

Defendants for partition by sale of the Burbank property.

3 Harold Burbank II is admitted to the practice of law in Maine and Connecticut. A separate
Maine law firm appeared for the part of the trial that included Harold Burbank II's testimony,
perhaps to limit concern about an attorney who was also a party testifying at a trial while also
representing other parties.
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[75] Harold Burbank II is the only party appealing.* He argues that

* the evidence was insufficient to support the trial court’s finding of a
prescriptive easement;

* the trial court erred and abused its discretion by granting partition
by sale of the Burbank property;

* the trial court erred as a matter of law by finding Burbank liable for
conversion;

* the trial court should have bifurcated the trials on the Neighbors’ and
the Co-owners’ claims;

* the Neighbors and the Co-owners lacked standing to bring their
respective actions;

* the trial court’s grant of a prescriptive easement constitutes a taking
in violation of the Fifth Amendment to the United States Constitution;

* the trial court erred by declining to reopen the record and permit the

testimony of an additional witness who, although present at trial, was

not called to testify; and

* the trial court failed to address several affirmative defenses.

[f6] The trial court issued a thorough, carefully considered judgment,
supported by extensive findings and conclusions and accurate legal analysis.
Because the court did not err when it granted a prescriptive easement or

ordered partition by sale of the property, and because the remainder of

Burbank’s arguments are either improperly raised, meritless, or both, we

4 All of the other Burbank Defendants indicated, after trial, that they did not wish to participate
in the appeal.
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affirm the judgment and, on separate motions of the Neighbors and the
Co-owners, we order sanctions against Burbank pursuant to M.R. App. P. 13(f).
I. CASE HISTORY

[17] The court found the following facts by a preponderance of the
evidence, and these facts are supported by the trial record. See Androkites v.
White, 2010 ME 133,912, 14,10 A.3d 677.

[18] The Burbank property in Northport has been owned by various
members of the Burbank family since 1940. In 1993, Phyllis Burbank gifted
the Burbank property to her nineteen then-living children and grandchildren,
including Harold Burbank IJ, as joint tenants.> The gift was made by warranty
deed, and the property was transferred in fee simple with no reservation of
any right or interest in the property. At the same time, Phyllis Burbank
executed a will leaving certain stock to a trust to be used for maintenance of
the property. Phyllis Burbank died in 1996.

[19] The Burbank property is on Penobscot Bay, and until 2012 there
were two sets of stairs on the property leading down an embankment to a
beach. One set of stairs was used by Phyllis Burbank and her family. The

other set of stairs, which we will refer to as “the Neighbors’ stairs,” led to a

5 The defendants in this case are the grantees and their successors in interest.
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path running over a portion of the Burbank property and onto the abutting
property. The Neighbors used the path and the Neighbors’ stairs to access the
beach from their co'_ct.;;nges, which are located in a group abutting or near to the
Burbank property. The two sets of stairs led to opposite sides of a largely
impassable gully that separates the Burbank property from the Neighbors’
properties.

[110] The path and the Neighbors’ stairs had been in place since at least
the early 1930s% and had been used continuously by the Neighbors and their
predecessors to access the beach since that time. The Neighbors and their
predecessors maintained the Neighbors’ stairs. A person using the path is
clearly visible to people at the cottage located on the Burbank property. No
owner of the Burbank property ever gave permission for the Neighbors to use
the path and stairs, nor did any owner prohibit use of the path and stairs until
the 1990s. At least twenty years of continuous use by each Neighbor had
occurred before any signs were posted indicating a lack of acquiescence to the

Neighbors’ use of the path and stairs.”

¢ There was testimony that the Neighbors’ stairs did not exist until the 1960s. The court
specifically found that this testimony was not credible.

7 There was testimony that a no trespassing sign was put across the path in the late 1960s. The
court specifically found that this testimony was not credible.



[T11] Beginning in the late 1990s, some of the owners of the Burbank
property began posting no trespassing signs on the path; other owners of the
Burbank property opposed posting the signs and removed them.

[112] In April 2012, Harold Burbank II discovered that vegetation had
been removed from the Burbank property and contacted the Maine
Department of Environmental Protection (DEP) and the Northport Code
Enforcement Officer to ask whether the cutting constituted a violation of
shoreland zoning regulations. Burbank also inquired whether it was a
violation to have two sets of stairs leading to the beach on the property.
Burbank persistently requested that the Town issue a notice of violation
requiring that one of the sets of stairs be removed. The Town eventually
issued a notice of violation in July 2012. The notice of violation required that
one set of stairs be tremoved by August 31, 2012. The Code Enforcement
Officer testified that this was the first time in his twelve years as a code
enforcement officer that a landowner had self-reported a violation.

[T13] Burbank did not communicate with the other owners of the
Burbank property or the Neighbors prior to seeking and securing the issuance

of the notice of violation. When they learned of the notice of violation, at least
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one other owner of the Burbank property told Burbank not to remove the
Neighbors' stairs.

[114] Burbank did not inform the DEP or the Town that the stairs had
been in place prior to the enactment of the shoreland zoning regulations, or
that the Neighbors had a potential claim to the stairs. When the DEP learned
these facts, it informed Burbank that the stairs might constitute a legal
nonconforming structure and requested that removal of the stairs be put on
hold. The DEP sent a letter to the Town and a copy of the letter to Burbank
suggesting that the stairs predated the 1992 enactment of Northport’s
shoreland zoning regulations and requesting that enforcement be put on hold.
Burbank responded by suggesting that he would sue the Town if it did not
continue enforcement efforts. The Town did not withdraw the notice of
violation, but it did not take any enforcement action.

[115] In September 2012, Burbank, acting on his own, tore out and
removed the stairs. Burbank did not notify the Neighbors or the other owners
of the Burbank property prior to removing the stairs. The court specifically
found that Burbank “used the Town to advance his own agenda to remove the

[Neighbors’] stairs.” ‘
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[116] The Burbank property is currently owned by fourteen people.
The court found that many of the owners “can no longer tolerate owning the
property with certain of the other co-owners.” There had been ongoing
conflicts among the owners since Phyllis Burbank’s death, and family
members had discussed partitioning the property since 2005 or 2006. The
trial court found that there were a number of reasons the Co-owners were
seeking partition, and that the reasons “centered on perceptions that Harold
Burbank II wanted to control the property, his lack of meaningful
communications with others, his lack of respect for the views of the other
owners of the property, and his unilateral action” in obtaining the notice of
violation and tearing out the Neighbors’ stairs. The court found that there is a
clear inability to communicate among the owners of the Burbank property
and noted that “Harold Burbank I, while not wanting the property sold,
testified that he would rather face the North Koreans at war again rather than
coordinate with certain members of the family about the property.”

[117] The procedural history of this case is extensive and reflects
approximately 125 filings by the three sets of parties. The majority of this

history is not addressed, as it is not relevant to this appeal.



N\a

9

[118] In February 2013, the Neighbors filed a complaint against all of
the owners of the Burbank property. The complaint sought an easement
across the Burbank property pursuant to several different theories and sought
a declaratory judgment granting the Neighbors an easement over the existing
path and the right to install and maintain stairs to the beach. The complaint
also included claims for trespass, conversion, and punitive damages against
Burbank individually.

[119] In April 2014, after the Co-owners entered into a settlement
agreement with the Neighbors purporting to grant the Neighbors an easement
over the Burbank property, the Burbank Defendants brought a cross-claim
against the Co-owners, seeking an injunction to prevent the Co-owners from
entering into any such agreements in the future. In May 2014, the Co-owners
brought a cross-cla;in;l against the Burbank Defendants seeking partition by
sale of the Burbank property.

[120] The Burbank Defendants moved to bifurcate the trial and hold
separate trials on the Neighbors’ claims for an easement and the Co-owners’
cross-claim for partition. The court denied this motion on the first day of the

three-day bench trial that it held in May 2015.
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I[I. THE TRIAL COURT JUDGMENT AND APPEAL

[121] On August 12, 2015, the court entered a written judgment finding
for the Neighbors on their claims for an easement by prescription, cbnversion,
and punitive damages. The court issued a declaratory judgment granting the
Neighbors an easement appurtenant across the Burbank property to access
the beach by foot over the existing path and permitting them to install and
maintain a set of stairs. On the conversion claim based on removal of the
stairs, the court awarded the Neighbors damages of $5,000 to be recovered
from Harold Burbank II. After finding by clear and convincing evidence that
Burbank had acted with malice toward the Neighbors in removing the stairs
and considering the reprehensibility of Burbank’s conduct and the harm he
had caused the Neighbors, the court awarded the Neighbors $15,000 in
punitive damages to be recovered from Burbank. The court found for
Burbank on the Neighbors’ claim for trespass.

[122] On the cross-claims in the action between the Bﬁrbank
Defendants and the Co-owners, the court found against the Burbank
Defendants on their D‘cross-claim for an injunction. The court found for the
Co-owners on their cross-claim for a partition by sale of the Burbank property

and ordered sale of the property and division of proceeds. Because of the
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demonstrated difficulties of the property owners in cooperating with each
other, the court’s judgment appropriately specified a detailed process for
coordinating the sale of the property.

[723] After trial but before the court issued its judgment or made any
findings, the Burbank Defendants filed two motions to amend the court’s
findings, arguing, in part, that the court should reopen the record and allow
Burbank’s mother—who was included on the Burbank Defendants’ original
witness list and was Qpresent at the trial—to testify. The court denied these
motions. After the court issued its judgment, Burbank, acting alone, filed a
motion to alter or amend the court’s judgment, reasserting his argument that
his mother should be allowed to testify, which the court again denied. This
appeal followed.

[124] Burbank filed his brief as appellant. Burbank’s brief states facts
not in the trial court record. His brief was supplemented by supporting
documents adding facts not in the trial court record. The Neighbors and the
Co-owners each filed a brief as appellees. Burbank then filed two reply briefs
totaling thirty-three pages. The Neighbors and the Co-owners each moved to
strike one or both of Burbank’s reply briefs for failure to comply with

M.R. App. P. 9(c), and each filed a motion, pursuant to M.R. App. P. 13(f), to
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sanction Burbank for his conduct in the appeal. Burbank filed a response to
the motions for sanctions, and we ordered that the motions for sanctions and
to strike would be considered with the merits of the appeal.

II. LEGAL ANALYSIS
A. Prescriptive Easement

[125] Burbank argues that there was insufficient evidence to support
the trial court’s finding that the Neighbors proved the elements of a
prescriptive easement across the Burbank property.

[126] We review questions of law related to easements de novo and
review a trial court’s factual findings as to the elements of a prescriptive
easement for clear error. Androkites, 2010 ME 133, | 12, 10 A.3d 677. We
defer to a trial court’s assessment of witness credibility and resolution of
conflicting testimony. Gordon v. Cheskin, 2013 ME 113, 112,82 A.3d1221.

[127] A party claiming a prescriptive easement must prove three
elements by a preponderance of the evidence: “(1) continuous use for at least
twenty years; (2) under a claim of right adverse to the owner; (3) with the
owner’s knowledge and acquiescence, or with a use so open, notorious,
visible, and unintelfrupted that knowledge and acquiescence will be

presumed.” Androkites, 2010 ME 133, 14, 10 A.3d 677; 14 MRS. § 812
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(2015). Adversity exists when the party “has received no permission from the
owner of the soil, and uses the way as the owner would use it, disregarding
[the owner’s] claims- entirely, using it as though [she] owned the property
[her]self.” Androkites, 2010 ME 133, 16, 10 A.3d 677 (alterations in
original). “Acquiescence implies passive assent or submission to the use, as
distinguished from the granting of a license or permission . ... Acquiescence
is consent by silence.” Stickney v. City of Saco, 2001 ME 69, | 23, 770 A.2d 592
(citation omitted). Either a grant of permission or an express protestation
will defeat a claim for a prescriptive easement. See Androkites, 2010 ME 133,
7 16,10 A.3d 677; Taylorv. Nutter, 687 A.2d 632, 634-35 (Me. 1996).

[128] Opposing the finding of a prescriptive easement, Burbank asserts
four arguments on this appeal.

[129] First, Burbank argues that there was insufficient evidence of the
specific “nature, duration and type of use” the Neighbors made of the property
for the court to find each element of adverse possession by a preponderance
of the evidence. Burbank points to several witnesses whose testimony, if
found credible, might have undermined the Neighbors’ claim for a
prescriptive easement. In each case, the trial court specifically explained why

it did not find the testimony credible and how the court was resolving
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apparent conflicts in the testimony. We will not interfere with the trial court’s
thorough analysis of abundant and often conflicting testimony. See Gordon,
2013 ME 113,Y12,82 A.3d 1221.

[130] Second, Burbank argues that there was testimony that prior
owners of the Burbank property discussed their concerns regarding the
Neighbors and their predecessors using the path and stairs, thus undermining
the court’s finding of acquiescence. Specifically, Burbank points to testimony
regarding two conversations: one between two prior owners, and another
between a prior owner and a neighbor who is not a plaintiff or a plaintiff’s
predecessor in interest and did not use the stairs or path at issue here.
Because a denial of the right to use property must be communicated to the
potential adverse possessor to foreclose a finding that the owner acquiesced
to the adverse possessor’s use, the testimony Burbank cites does not
undermine the trial éourt's findings. See Dowley v. Morency, 1999 ME 137,
17 23-24, 737 A.2d 1061; Rollins v. Blackden, 112 Me. 459, 466-67, 92 A. 521,
526 (1914).

[131] Third, Burbank argues that the close neighborly relationship
between the Neighbors and the current and former owners of the Burbank

property precludes a finding that the Neighbors’ use of the path and stairs was
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adverse. When the plaintiff has used the property continuously for twenty
years and the property owner acquiesced to that use, a court ordinarily may
presume that the use was adverse to the owner’s rights. Androkites, 2010 ME
133, 1 14, 17, 10 A.3d 677. When the use at issue is by family members
using one another’s property, however, the familial relationship precludes
application of this presumption. Id. §18. We have never applied this
reasoning to unrelated neighbors. We do not reach the question of whether to
extend the blood relative exception to unrelated neighbors because the trial
court, noting the la'ck of case law on application of the presumption in cases
involving neighborly relations, specifically found adversity both by
presumption and without application of the presumption, and the record
supports these findings.

[132] Finally, Burbank argues that the court erred by failing to apply a
presumption of permission. This presumption arises only when the public
uses private property for recreational uses, and is inapplicable to the
Neighbors’ claim for a private prescriptive easement. See, e.g., Almeder v.
Town of Kennebunkport, 2014 ME 139, ] 29, 106 A.3d 1099: Lyons v. Baptist

Sch. of Christian Tra-in?ng, 2002 ME 137, 9 19, 804 A.2d 364.
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[133] The court properly applied prescriptive easement law, and the
court’s finding of each element of the prescriptive easement claim by a
preponderance of the evidence is supported by competent record evidence.
See Androkites, 2010 ME 133, 1 12, 10 A.3d 677. Accordingly, we affirm the
court’s judgment as to the Neighbors’ prescriptive easement claim.

B. Partition by Sale

[34] Burbank argues that the Co-owners lacked the right to seek a
partition because the deed gifting the Burbank property and Phyllis Burbank’s
will, when read togetiler, demonstrate Phyllis Burbank’s intent to deprive the
grantees of this right. Burbank also argues that partition is inappropriate
because the deed and will create interests in the property held by his children,
Phyllis Burbank’s great-grandchildren.

[135] Interpretation of unambiguous deeds and wills is a question of
law that we review de novo. Sleeper v. Loring, 2013 ME 112, § 10, 83 A.3d 769
(deeds); Estate of Silshy, 2006 ME 138, | 15, 914 A.2d 703 (wills). In both
instances, we look first to the plain language of the document to determine the
intent of the parties. Silshy, 1 15, 18 (wills); Matteson v. Batchelder, 2011 ME

134, Y 16, 32 A.3d 1059 (deeds).
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[136] Here, the documents demonstrate that Phyllis Burbank gifted the
Burbank property in fee simple to her children and grandchildren as joint
tenants with no reservation of rights or other restrictions on their ownership.
This transaction was complete in 1993, three years before Phyllis Burbank’s
death. Phyllis Burbank’s will devised certain stock to a trust to be used for
maintenance of the :property, but her will makes no attempt to convey,
burden, or otherwise address the Burbank property or the rights of its
owners.

[137] There is no reasonable interpretation of these documents that
places any limitation on the rights of the owners of the Burbank property to
partition the property or otherwise dispose of their interests in it. In fact, the
will appears to contemplate the possibility of a sale of the property. In stating
the conditions for texjrnination of the trust, the will states, “Upon the death of
my last surviving child and grandchild, or upon the sale of the [Burbank
property] to a person or persons not my lineal descendants, the Trust shall
terminate.” (Emphasis added.) There is no basis for Burbank’s interpretation
of the deed and will as either restricting sale of the Burbank property or
creating rights in the property held by Phyllis Burbank’s great-grandchildren.

We, therefore, affirm the trial court’s grant of partition by sale.

13
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C. Conversion

[f38] Burbank argues that he cannot be held liable for conversion
because he acted pursuant to the Town’s notice of violation when he tore out
and removed the Nﬂei‘ghbors’ stairs. We have not provided guidance on this
particular point previously, and Burbank failed to produce a developed
argument as to this issue. We deem the issue waived. See Mehlhorn v. Derby,
2006 ME 110, § 11, 905 A.2d 290; Casillas-Diaz v. Palau, 463 F.3d 77, 84
(1st Cir. 2006). We note, however, that although the Town of Northport never
formally withdrew the notice of violation requiring removal of a set of stairs
on the Burbank property, Burbank was aware that, at the direction of the DEP,
the enforcement action had been put on hold pending resolution of issues
surroundiﬂg the age and potentially grandfathered status of the stairs and the
Neighbors’ claim to rights in the stairs. The evidence demonstrates that
Burbank sought and obtained the notice of violation as a pretense for removal
of the stairs. He may not, in these circumstances, claim to be innocently
complying with local law. We affirm the trial court’s finding that Burbank is

liable for conversion.
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D.  Bifurcation

[139] Burbank lists as an issue whether the court abused its discretion
when it refused to bifurcate the proceedings and hold separate trials on the
Neighbors’ claims and the Co-owners’ claim for partition. Burbank provides
no further argument on this issue, and we deem this issue waived.
See Mehlhorn, 2006 ME 110, § 11, 905 A.2d 290.

[40] Even if this issue were properly presented on appeal, it is
meritless. A court should consider the following factors as militating against
bifurcating trials: “1) substantial identity of the parties, and the witnesses,
2) overlapping evidence, 3) relatively simple issues, 4) relative times required
for litigating different issues, and 5) the absence of discernable prejudice to
the parties.” Estate of McCormick, 2001 ME 24, ] 40, 765 A.2d 552. Most, if
not all, of these factors apply in this case. It was not an abuse of discretion for
the court to refuse to bifurcate the proceedings. See id.; M.R. Civ. P. 42(b).

E. Remaining Issues

[T41] Burbank’s remaining issues are frivolous, and we do not address
them. Additionally, with the exception of his argument that the grant of a
prescriptive easement constitutes a judicial taking, none of his remaining

issues were properly raised. Several of the issues were argued to the trial
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court but not raised on appeal except in Burbank’s reply briefs. An issue
raised for the first time in a reply brief may be viewed as not preserved for
appeal. See State v. Blais, 416 A.2d 1253, 1256 n.2 (Me. 1980); Young v. Wells
Fargo Bank, N.A., 717 F.3d 224, 239 (1st Cir. 2013) (“We have repeatedly held,
‘with a regularity borﬂdering on the monotonous,’ that arguments not raised in
an opening brief are waived.” (quoting Waste Mgmt. Holdings, Inc. v. Mowbray,
208 F.3d 288, 299 (1st Cir. 2000))). One of the issues was raised for the first
time in a response to a motion made before us during the appellate process.

[142] Accordingly, we affirm the trial court’s judgment.

IV. MOTIONS ON APPEAL

A Motion to Strike Reply Briefs

[43] The Neighbors and the Co-owners each moved to strike one or
both of Burbank’s two reply briefs. Burbank did not file any timely opposition
to the motions to strike.

[T44] Rule 9(c) of the Maine Rules of Appellate Procedure provides that
a reply brief may not exceed twenty pages without prior approval. Taken
together, Burbank’s reply briefs constitute thirty-three pages of reply.
Burbank did not receive leave to exceed the page limit. Rule 9(c) further

provides that upon- filling of the reply brief, “[n]o further briefs may be filed
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437 F.3d 140, 142 (1st Cir. 2006) (quoting Young v. City of Providence,
404 F.3d 33, 39 (1st Cir. 2005)). We have stated that sanctions are reserved
for “egregious cases.” Auburn Harpswell Ass’n v. Day, 438 A.2d 234, 238-39
(Me. 1981).8

[f47] Burbank has had both notice of the potential for sanctions on this
appeal (and similar notice at the trial court level), and an opportunity to be
heard on the motion for sanctions, which he treated with the same disregard
for deadlines as he has treated other court rules. The Neighbors and the
Co-owners each moved for sanctions against Burbank pursuant to M.R. App. P.
13(f). In his untimely® response to those motions, Burbank argues that
sanctions are not appropriate because the moving parties lack standing and
the trial court’s judgment is not adequately supported by the evidence.
Burbank’s opposition to the motions for sanctions then raises new arguments
not contained in his briefs and asserts several new allegations of fact not

contained in the trial court record.

8 Opinions in which we have addressed the imposition of sanctions for misconduct on appeal
include: Key Equipment Finance, Inc. v. Hawkins, 2009 ME 117, Y 21-24, 985 A.2d 1139,
reconsideration denied, 2011 ME 102, [ 1, 7-9, 28 A.3d 1168; Finch v. Higgins, 2008 ME 13,
17 10-14, 953 A.2d 1142; Hayden v. Orfe, 2006 ME 56, ] 7-9, 896 A.2d 968; Monty v. Monty,
2004 ME 6, 11, 840 A.2d 106; Rothstein v. Maloney, 2002 ME 179, T 11-12, 816 A.2d 812; and
Waxler v. Central Maine Power Company, 2001 ME 135, 7 3, 780 A.2d 1134.

° M.R. App. P. 10(c) requires that all responses to motions be filed within seven days. Burbank
filed his responses to the motions seventeen and twenty-one days after the motions were filed.
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[148] Burbank initiated the handling of this appeal with the same
cavalier attitude that he demonstrated in his handling of the steps at issue in
this case. He did not communicate with the appellees in order to reach some
agreement on the contents of the Appendix; he attempted to include in the
Appendix documen-ts; that were not part of the record below; he failed to
respond to a direct order requiring him to explain how he, as the appellant,
could purport to represent some of the appellees; he filed a brief “bound” with
twine; and as noted above, he failed to comply with M.R. App. P. 9(c), filing a
second reply brief without permission.

[149] Burbank’s brief on appeal demonstrated this same contumacious
attitude, a fact he apparently recognized, as, in his request for oral argument,
Burbank asserted that some of his filings before us “were not properly edited
before being submitted to the Court,” and argued for a chance to “correct and
clarify these errors, so the Court may be certain that Appellant certainly did
not intend them or to offend the dignity and authority of the Court.”

[150] Burbank’s request for oral argument included statements that
further highlight the impropriety of his actions in this appeal. Beyond
conceding the impr_of')riety of some statements in his several appellate briefs,

in Burbank’s request for oral argument he proposed to represent the views of
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the other Burbank Defendants regarding “the facts and the law.” The other
Burbank Defendants have declined to have Burbank represent them on appeal
and are not participating in this appeal. Burbank, as a member of the Maine
bar, must understand that he cannot represent on appeal persons who have
declined to appeal and declined to have him represent them on appeal. In
fact, in the motion to withdraw that he filed on February 25, 2016, Burbank
admitted that the other Burbank Defendants did not want him to file an appeal
on their behalf. |
[151] In his reéuest for oral argument Burbank also proposed to testify
or otherwise present facts to clarify what his father “meant in his testimony”
which the trial court found, in part, to be contradictory and not credible.
There can be no question that presenting new facts or other evidence by brief
or oral argument is not proper appellate advocacy. Beane v. Me. Ins. Guar.
Ass’n, 2005 ME 104, 1Y 9-11, 880 A.2d 284. Burbank’s several briefs include a
number of statements about facts that do not appear in the trial court record
and thus are improperly offered for consideration on appeal. Id. Burbank also
filed a “Supplement of Legal Authorities” that includes evidentiary materials
and fact statements not in the trial court record, including an advocacy

document that Burbank had filed with a private mediator that, as a document
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apparently used in settlement efforts, could not have been used at trial
pursuant to M.R. Evid. 408(b), and, consequently, was improperly filed with
the appeal documents.

[152] Beyond his purported representation of people who do not wish
to be represented by him, his failure to comply with the logistical rules, his
attempt to present new evidence at an appellate proceeding, and his
contentious and unprofessional tone, Burbank makes several arguments in
support of his appeal that are frivolous and devoid of legal authority to
support them.

[153] Asserting propositions of law not supported by statute or
precedent, absent a good faith effort to evolve the law, is an indication of
frivolousness that can subject a party to sanctions. Finch v. Higgins, 2008 ME
13, 1Y 10-14, 953 A2d 1142; see also M.R. Prof. Conduct 3.3(a)(1), (2);
Hilmon Co. V.I v. Hyatt Int’l, 899 F.2d 250, 253 (3d Cir. 1990).

[154] Reviewing Burbank’s arguments, first he argues that the court'’s
award of a private prescriptive easement to private parties to cross private
property on foot is somehow a government taking of land without just
compensation. The only authorities Burbank offered to support this claim are

a United States Supreme Court opinion and a law review article. The United
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States Supreme Court opinion, Stop the Beach Renourishment, Inc. v. Florida
Department of Environmental Protection, affirmed the Florida Supreme Court’s
rejection of a regulatory takings claim and its holding that no takings had
occurred when the state placed sand on public beaches in front of plaintiffs’
properties to limit or reverse beach erosion. 560 U.S. 702 (2010). Private
prescriptive easement actions were not addressed. Such actions between
private individuals are constitutionally no different than actions for damages,
debt collections, forcible entry and detainer, or replevin seeking transfers of
money or property interests from one private entity to another. These court
actions are not a government taking of property, and Burbank’s argument
otherwise is frivolous and baseless.

[155] Second, Burbank argues that neither the Neighbors nor the Co-
owners had standing to bring their respective claims. In effect, he asserts that
although the Neighbors demonstrated adverse use of a footpath across the
Burbank property for three-quarters of a century, they somehow lacked
standing to bring a prescriptive easement action. And he asserts that although
the relationship among the many joint owners of the Burbank property had
become dysfunctional, the Co-owners somehow lacked standing to bring the

partition action.
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[756] Burbank argues that the Neighbors lacked standing to claim a
prescriptive easement because they could not demonstrate a particularized
injury. Although somewhat unclear, he appears to argue that the Neighbors
had no rights in the disputed property prior to the court’s award of a
prescriptive easement, and they could not, therefore, show they suffered any
injury at the time they brought the action.

[T57] Burbank argues that the Co-owners lacked standing because their
counter-claim for partition was brought pursuant to 14 M.R.S. § 6501 (2015),
which, he argues, does not authorize partition by sale. Contrary to Burbank’s
contention, partition by sale is available pursuant to the court’s equity
jurisdiction, as preserved by 14 M.R.S. § 6051(13) (2015). See Libby v.
Lorrain, 430 A.2d 37, 39 (Me. 1981). Burbank’s standing arguments are
frivolous and baseless.

[158] Third, Burbank contends that the evidence in the record is
insufficient to suppoﬁlrt the court’s finding of a prescriptive easement. To
support his argument, Burbank asks us to disregard the trial court’s explicit
determination that certain witnesses’ testimony was not credible. Regarding

each witness cited by Burbank, the trial court, although it was not required to



Lba

28

do so, specifically stated why it did not find the testimony credible and how
the court resolved apparent conflicts in the testimony.

[T159] On factual issues, we conduct a deferential review for clear error,
meaning that we will defér to the fact-finder's decision as to (1) which
witnesses to believe and not believe, (2) what significance to attach to
particular evidence or exhibits, and (3) what inferences may or may not be
drawn from evidence or exhibits. See Stickney, 2001 ME 69, | 13, 770 A.2d
592; Sturtevant v. Town of Winthrop, 1999 ME 84, 7 9, 732 A.2d 264; Lewisohn
v. State, 433 A.2d 351, 354 (Me. 1981). The existence of contrary evidence
that would support a different result, without more, will not justify vacating
the trial court’s fact-findings. Preston v. Tracy, 2008 ME 34, Y 10-11, 942
A.2d 718. We “will not substitute our judgment as to the weight or credibility
of the evidence for 'thiat of the fact-finder if there is evidence in the record to
rationally support the trial court’s result.” State v. Connor, 2009 ME 91, { 9,
977 A.2d 1003. Burbank’s argument that we should disregard our established
standards of appellate review and decide witness credibility issues based on
his representations, ignoring the trial court’s explicit findings on credibility

issues, is frivolous and baseless.
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[ﬂ60] Fourth, Burbank argues that we are not bound to the confines of
the trial court record, and may look outside that record when considering the
facts on appeal. ConFrary to Burbank’s contention, our “review of the merits
of an appeal is limited to the facts and evidence in the record before the trial
court.” Beane, 2005 ME 104, 7 9, 880 A.2d 284. Burbank’s argument that we
should disregard fundarﬁental standards of appellate review to consider and
decide the appeal on new facts he has presented on appeal is frivolous and
baseless.

[f61] Throughout the various stages of this appeal, in his briefs, his
Supplement of Legai Authorities, his request for oral argument, and his
responses to opposing parties’ motions, Burbank has consistently disregarded
standards of law and practice that govern appellate review. He has asserted
legal arguments that are frivolous and baseless, and, contrary to governing
precedent, he has sought to have us consider and decide the appeal on new
facts and new evidence that were not part of the trial court record on appeal.
Burbank’s efforts have been disrespectful to the proper role of the trial court,
unfair to and expen-silze for the other parties, and contrary to Maine appellate
law. Burbahk's frivolous and baseless actions are egregious conduct that has

confused the issues on appeal, delayed final resolution of this matter, and
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significantly driven up the costs to other parties. Although the actions taken
by Burbank would be concerning if he were a litigant unschooled in law, we
note that Burbank is not only an attorney, but an attorney who is licensed to
practice in Maine. He is, therefore, presumed to be familiar with our case law,
our statutes, and our Rules; his actions demonstrate either a complete lack of
understanding or an intentional flouting of those guides.

[162]  Rule 13(f) recognizes our inherent authority, upon a
determination that anl appeal, argument, or motion is frivolous, contumacious,
or instituted primarily for the purpose of delay, to award an opposing party or
their counsel a sanction that may include treble costs and reasonable
expenses. Authority to award costs is also provided by 14 M.RS. § 1802
(2015). In trial courts and on appeal, attorney fees may be awarded for
egregious conduct in the course of litigation. Soley v. Karll, 2004 ME 89, 711,
853 A.2d 755. When we award attorney fees on appeal, we may set a fixed
sum to be paid towards attorney fees. See, e.g., Estate of Dineen, 2006 ME 108,
18,904 A.2d 417.

[T63] As with other rules, the rules regarding sanctions and
determinations that an appeal is frivolous are applied equally to represented

and unrepresented parties. Dep’t of Health & Human Servs. v. Tardif, 2009 ME
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75,9 7,976 A.2d 963; Edwards v. Campbell, 2008 ME 173, § 11, 960 A.2d 324.
Although he purports to speak for or represent the interests of parties who
are not participating in this appeal, and although he is an attorney, we
consider Burbank to be unrepresented for purpose of our consideration of
sanctions. However, attorneys who represent themselves on appeal are
assumed to be aware of court rules and their ethical obligations in prosecuting
their own appeals. Marshall v. Webber, 2008 ME 126, | 4, 955 A.2d 751.

[T64] Based on the above findings and discussion of sanctions, we
conclude that Harold Burbank II should be sanctioned for his repeated
misconduct in prosecuting this appeal. As a sanction, Harold Burbank II is
required to pay the Neighbors $5,000 toward their attorney fees incurred to
defend this appeal, a“lnd he is required to pay the Co-owners $5,000 toward
their attorney fees incurred to defend this appeal. The Neighbors and the
Co-owners are also awarded treble costs on appeal.

The entry is:

Judgment affirmed. Attorney fees and costs on
appeal awarded as indicated in this opinion.
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CONSTITUTION, STATUTES, OTHER AUTHORITIES

A. Constitutions and Statutes
1. US Constitution First Amendment

The free individual political speech and petition clauses of U.S. Const.
amend. 1 provide:

Congress shall make no law respecting an establishment of religion, or prohibiting the
free exercise thereof: or abridging the freedom of speech, or of the press, or the right
of the people peaceably to assemble, and to petition the government for a redress of
grievances.

2. The Due Process and Equal Protection Clauses of U.S. Const. amend. 14,
sec. 1 provide:

All persons born or naturalized in the United States and subject to the jurisdiction
thereof, are citizens of the United States and of the State wherein they reside.

No State shall make or enforce any law which shall abridge the privileges
or immunities of citizens of the United States; nor shall any State deprive
any person of life, liberty, or property, without due process of law; nor

deny to any person within its jurisdiction the equal protection of the laws.

3. US Constitution Art. VI Supremacy Clause:

This Constitution, and the laws of the United States which shall be made in
pursuance thereof; and all treaties made, or which shall be made, under the authority
of the United States, shall be the supreme law of the land; and the judges in every
state shall be bound thereby, anything in the Constitution or laws of any State to the
contrary notwithstanding.

4. Connecticut Constitution Article First:
SEC. 1. All men when they form a social compact, are equal in rights; no
man or set of men are entitled to exclusive public emoluments or
privilege from the community.

SEC. 4. Every citizen may freely speak, write and publish his
sentiments on all subjects, being responsible for the abuse of that

liberty.

SEC. 5. No law shall ever be passed to curtail or restrain the liberty of
speech or of the press.

SEC. 8. In all criminal prosecutions the accused shall have a right to be



heard by himself and by counsel; to be informed of the nature and
cause of the accusation; to be confronted by the witnesses against
him; to have compulsory process to obtain witnesses in his behalf; to
be released on bail upon sufficient security, except in capital
offenses, where the proof is evident or the presumption great; and in
all prosecutions by indictment or information, to a speedy, public
trial by an impartial jury. No person shall be compelled to give
evidence against himself, nor be deprived of life, liberty or property
without due process of law, nor shall excessive bail be required nor
excessive fines imposed. No person shall be held to answer for any
crime, punishable by death or life imprisonment, unless on a
presentment or an indictment of a grand jury, except in the armed
forces, or in the militia when in actual service in time of war or
public danger.

SEC. 9. No person shall be arrested, detained or punished, except in
cases clearly warranted by law

SEC. 14.The citizens have a right, in a peaceable manner, to assemble
for their common good, and to apply to those invested with the powers
of government, for redress of grievances, or other proper purposes, by
petition, address or remonstrance.

6. Connecticut Constitution Amendment XXI
Article fifth of the amendments to the constitution is amended to read
as follows: No person shall be denied the equal protection of the law nor
be subjected to segregation or discrimination in the exercise or enjoyment
of his or her civil or political rights because of religion, race, color,
ancestry, national origin, sex or physical or mental disability.

7. Americans With Disabilities Act, 42 USC Sec. 12101 et. seq.
8. Americans with Disabilities Act Title II Regulations

Part 35, Nondiscrimination on the Bfasis of Disability in State and Local
Government Services

(6) A public entity may not administer a licensing or certification program in
a manner that subjects qualified individuals with disabilities to
discrimination on the basis of disability, nor may a public entity establish
requirements for the programs or activities of licensees or certified entities
that subject qualified individuals with disabilities to discrimination on the
basis of disability. The programs or activities of entities that are licensed or
certified by a public entity are not, themselves, covered by this part.
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(7)(i) A public entity shall make reasonable modifications in policies,
practices, or procedures when the modifications are necessary to avoid
discrimination on the basis of disability, unless the public entity can
demonstrate that making the modifications would fundamentally alter the
nature of the service, program, or activity.

9. Maine Mandatory Shoreland Zoning Act, 38 MRSA Secs. 435-449.
B. Other Authorities

10. Maine Rules Civil Procedure [MRCP] 89:

(a) Withdrawal of Attorneys. An attorney may withdraw from a case in

which the attorney appears as sole counsel for a client, by serving notice of
withdrawal on the client and all other parties and filing the notice, provided
that (1) such notice 1s accompanied by notice of the appearance of other
counsel, (2) there are no motions pending before the court, and (8) no trial
date has been set. Unless these conditions are met, the attorney may
withdraw from the case only by leave of court. A motion for leave to withdraw
shall state the last known address of the client and shall be served on the
client in accordance with Rule 5. This subdivision shall not apply to a limited
appearance filed under Rule 11(b) unless the attorney seeks to withdraw
from the limited appearance itself... Advisory Commi ttee's Note
September 1, 1973: ‘The new rule does not specify what notice is to be
given the client or what considerations the court should take into account on
a motion by an attorney for his withdrawal. Such detail is difficult, if not
impossible, to spell out in the rule because of the variety of circumstances
that may prevail. In general, the court should attempt to avoid prejudice to
the client of the withdrawing attorney and at the same time avoid delay to
the court and opposing counsel. Usually those objectives are best served by
giving the client notice and opportunity to be heard, unless substitute counsel
has appeared of record.

11. Bork, Neutral Principles and Some First Amendment Problems
12. Black, Structure and Relationship in Constitutional Law
13. Mieiklejohn,The First Amendment Is A Absolute,’1961Sup.Ct.Rev. 245

14. Connecticut Practice Book Rule 3.1:
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A lawyer shall not bring or defend a proceeding, or assert or controvert an issue
therein, unless there is a basis in law and fact for doing so that is not frivolous, which
includes a good faith argument for an extension, modification or reversal of

existing law.

15. Raymond, ‘Professional Responsibility and the Pro Se Attorney’,
St. Mary’s Law Journal of Legal Malpractice and Ethics, Vol1:2 (2011)

16. American Bar Association Model Rules of Professional Conduct

17. Maine Rules of Professional Conduct (MRPC) 1.0(e):
Definitions and Terminology

“Informed consent” means a person’s agreement to a proposed course of conduct after
the lawyer has communicated adequate information and explanation about the material
risks of and reasonably available alternatives to the proposed course of conduct.

Whether a client has given informed consent to representation shall be determined in
light of the mental capacity of the client to give consent, the explanation of the
advantages and risks involved provided by the lawyer seeking consent, the circumstances
under which the explanation was provided and the consent obtained, the experience of the
client in legal matters generally, and any other circumstances bearing on whether the
client has made a reasoned and deliberate choice.

18. MRPC 1.2:

Scope of Representation and Allocation of Authority Between
Client and Lawyer:

(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client’s
decisions concerning the objectives of representation and, as required by Rule
1.4, shall consult with the client as to the means by which they are to be
pursued. A lawyer may take such action on behalf of the client as is impliedly
authorized to carry out the representation. Subject to the Rules with respect
to Declining or Terminating Representation (Rule 1.16), a lawyer shall abide
by a client’s decision whether to settle a matter. In a criminal case, the
lawyer shall abide by the client’s decision, after consultation with the lawyer,
as to a plea to be entered, whether to waive jury trial and whether the client
will testify.

19. MRPC 1.4:
Communication:

(a) A lawyer shall:



(1) promptly inform the client of any decision or circumstance with respect to

which the client’s informed consent, as defined in Rule 1.0(e), is required by
these Rules;

(2) reasonably consult with the client about the means by which the client’s
objectives are to be accomplished;

(3) keep the client reasonably informed about the status of the matter;

(4) promptly comply with reasonable requests for information; and consult
with the client about any relevant limitations set forth in the Maine Rules of
Professional Conduct, or other law with respect to lawyers’ conduct, when the
lawyer knows that the client expects assistance not permitted by the Maine
Rules of Professional Conduct or other law.

20. MRPC 1.6:

Confidentiality of Information: (a) A lawyer shall not reveal a confidence or
secret of a client unless (i) the client gives informed consent; (ii) the lawyer
reasonably believes that disclosure is authorized in order to carry out the
representation; or (iji) the disclosure is permitted by paragraph (b). (b)A
lawyer may reveal a confidence or secret of a client to the extent the lawyer
reasonably believes necessary: (1) to prevent reasonably certain substantial
bodily harm or death; (2)to prevent the client from committing a crime or
fraud that is reasonably certain to result in substantial injury to the financial
interests or property of another and in furtherance of which the client has
used or is using the lawyer’s services; (3)to prevent, mitigate or rectify
substantial injury to the financial interests or property of another that is
reasonably certain to result or has resulted from the client’s commission of a
crime or fraud in furtherance of which the client has used the lawyer’s
services; (4)to secure legal advice about the lawyer’s professional
obligations...

21. MRPC 1.6, Comment #16:

A lawyer must act cpmpetently to safeguard information relating to the
representation of a client against inadvertent or unauthorized disclosure by
the lawyer or other persons who are participating in the representation of the
client or who are subject to the lawyer’s supervision. See Rules 1.1, 5.1 and
5.3. Consistent with Section 66 of the RESTATEMENT, a lawyer who takes
action or decides not to take action allowed under this Rule is not, solely by
reason of such action or inaction, subject to professional discipline, liable for
damages to the lawyer’s client or any third persons, or barred from recovery
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against a client or third persons. The legal effect of the lawyer’s choice,
however, is beyond the scope of the Model Rules of Professional Conduct.

22. MRPC 1.7[b]:

Conflict-of-Interest: Current Clients:

b) Notwithstanding the existence of a concurrent conflict-of-interest under
paragraph (a), a lawyer may represent a client if: (1) the lawyer reasonably
believes that the lawyer would be able to provide competent and diligent
representation to each affected client.

23. Restatement Third, Sec. 66, The Law Governing Lawyers:

Sec. 66. (Substance not available due to COVID. Table of Contents follows).
Using or Disclosing Information to Prevent Death or Serious Bodily Harm .... 496

COMMENT: ..o 496

a. Scope and cross-references ...............co.ooveoveomoeoooecosooooo 496

B RALONAIE ..o 496

c. Use or disclosure to prevent death or serious bodily harm ........ b 497

d. A lawyer’s reasonable belief .................o..occoooveoooocomoe 499
€. Counseling a client ..........ccccoeeeeeimmiviionieeeeeeeeeeeeeeeeeeeooooeoooo 500
f. Appropriate action ............cccoooeomiuiviieooeeeeeeeeeeeeoeeoe 500
g. Effects of a lawyer taking or not taking discretionary remedial action .......... 501

REPOITEI™S NOTE ..o e 502
24. MRPC 1.14:

Client with Diminished Capacity

(a) When a client’s capacity to make adequately considered decisions i
connection with a representation is diminished, whether because of
minority, mental impairment or for some other reason, the lawyer shall, as
far as reasonably possible, maintain a normal client-lawyer relationship with
the client.

(b) When the lawyer reasonably believes that the client has diminished
capacity, is at risk of substantial physical, financial or other harm unless
action is taken and cannot adequately act in the client’s own interest, the
lawyer may take reasonably necessary protective action, including consulting
with individuals or entities that have the ability to take action to protect the
client and, in appropriate cases, seeking the appointment of a guardian ad
litem, conservator or guardian.
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testify falsely, or offer an inducement to a witness that is prohibited by
law:(c) knowingly disobey an obligation under the rules of a tribunal except
for an open refusal based on an assertion that no valid obligation exists;

32. MRPC Preamble:

Preamble from the Maine Task Force on Ethics:

(15) The Rules presuppose a larger legal context shaping the lawyer’s role. That context
includes court rules and statutes relating to matters of licensure, laws defining specific
obligations of lawyers and substantive and procedural law in general. The Comments are
to alert lawyers to their responsibilities under such other law. ..

(16) Compliance with the Rules, as with all law in an open society, depends primarily
upon understanding and voluntary compliance, secondarily upon reinforcement by peer
and public opinion and finally, when necessary, upon enforcement through disciplinary
proceedings. The Rules do not, however, exhaust the moral and ethical considerations
that should inform a lawyer, for no worthwhile human activity can be completely defined
by legal rules. The Rules simply provide a framework for the ethical practice of law.

33. Gorod, “The Adversarial Myth: Appellate Courts Extra Record
Fact Finding’, 61 Duke Law Journal 1 (2011).

34. Dobbins, ‘New Evidence on Appeal’,96 Minnesota Law Review 2016
(2012).

35. Schwartz, A History of the Supreme Court, p.215 (1993).
36. MRCP 1.16: Declining or Terminating Representation

Comment [6]: If the client has severely diminished capacity, the client may lack the
legal capacity to discharge the lawyer, and in any event the discharge may be seriously
adverse to the client’s interests. The lawyer should make special effort to help the client
consider the consequences and may take reasonably necessary protective action as
provided in Rule 1.14.

37. MRCP 1.4, Comment 5:
Explaining Matters

[5] The client should have sufficient information to participate intelligently in
decisions concerning the objectives of the representation and the means by
which they are to be pursued to the extent the client is willing and able to do
s0. Adequacy of communication depends in part on the kind of advice or
assistance that is involved. For example, when there is time to explain a
proposal made in a negotiation, the lawyer should review all important
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provisions with the client before proceeding to an agreement. In litigation a
lawyer should explain the general strategy and prospects of success and
ordinarily should consult the client on tactics that are likely to result in
significant expense or to injure or coerce others. On the other hand, a lawyer
ordinarily will not be expected to describe trial or negotiation strategy in
detail. The guiding principle is that the lawyer should fulfill reasonable client
expectations for information consistent with the duty to act in the client’s
best interests, and the client’s overall requirements as to the character of
representation. In certain circumstances, such as when a lawyer asks a client
to consent to a representation affected by a conflict-of-interest, the client
must give informed consent, as defined in Rule 1.0(e).
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State of Maine
Supreme Judicial Court * Docket No. BAR-17-12
Board of Overseers of the Bar *
Plaintiff *
V. *
Harold Burbank *
Defendant

Defendant’s _Oppgsitign to the Board’s Proposed Factual Findings, Conclusions and
Sanctions Order

Pursuant to Justice Robert Clifford’s October 18, 2017 in-hearing instructions
defendant Harold Burbank opposes the Board’s proposed factual findings,
conclusions of law, other conclusions, and sanctions, cover latter dated November 8,
2017, for the following reasons:
1. Introduction

In May, 2012 defendant asked N orthport, Maine code enforcement officer Toopey
Rooney and Maine Department of Environmental Protection Shoreland Zoning
Programs Director Attorney Deidre Schneider to investigate zoning violations on
defendant’s Northport seaside lot by persons, not excluding neighbors, seeking to
maintain ocean views (brush cutting) across defendant’s lot, and/or structures
(stairs and paths) on defendant’s lot, Defendant Exhibit #38, p. 7. Violations of
Maine’s 1971 Mandatory Shore Land Zoning Act were found for which N orthport
had primary enforcement authority. In mid July, 2012, Northport issued a zoning
notice of violation (NOV) against defendant and his (@ fourteen) co-tenants,

including underlying Ease defendants father Harold Burbank, Sr., brother David

(1)
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Burbank, and sister Lori Darnell, to remove one of two sets of stairs and make
many remediations by mid August, 2012. Maine DEP and its Shoreland Zoning
Director Attorney Deirdre Schneider supported the NOV due to N orthport’s lawful
assessment and jurisdiction in the case. Id, and Defendant Exhibits #2,#3 (Law
Court Errata Sheet) and #22, p. 10.

Defendant waited more than thirty days for Northport’s Zoning Board NOV
appeal period to pass, and having received no Northport notice of NOV rescission;
having information that N orthport rejected plaintiffs’ and co-tenants’ requests to
rescind the NOV; and having Northport confirmation that Northport would not
rescind the NOV; about July 27, 2012 defendant noticed neighbors by Waldo County
Sheriff visit that defendant would comply with the NOV. Defendant Exhibit #35.
Defendant complied én September 11, 2012. Defendant’s Exhibits #3 1, #32, #33,
#37, #38 pp. 6-15. On February 21, 2013 plaintiffs in the underlying case filed civil
complaint. Defendant’s and witness Marianne Burbank testimony, October 18,
2017 before Justice Clifford. See also Defendant Exhibit #22, p. 16.

In summer, 1993, defendant’s paternal grandmother, Phyllis Burbank, a lifelong
Maine resident, requested a meeting with defendant in his Maine attorney capacity
at her Northport, Maine ocean cottage and lot underlying this case, to discuss her
estate plans to leave Ehe property and a substantial supporting trust fund to her
children, grand childr'en and great grandchildren so her property and trust would
remain in Burbank descendancy in perpetuity. Defendant, wife Marianne and two
natural children, Phyllis’s great grandchildren, were in residence at the cottage at

the time. The meeting occurred. Defendant Exhibit #34; photo depicting
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defendant, legal pad in hand, sitting with Phyllis in her cottage driveway (taken by

defendant’s wife, Marianne Burbank, to memorialize this meeting for posterity).
The meeting concluded that defendant advised due to Phyllis’s multi-generational
goals and very valuable property, she should seek counsel of a large Maine law
firm’s estate planning department with complex estate expertise. For reasons
unknown, Phyllis Burbank chose instead to hire local Belfast, Maine Attorney Paul
Hazard. Defendant Exhibit #22, pp- 36-38.

Marianne Burbank testified before Justice Clifford October 18, 2017, on facts
above, including Phyllis Burbank’s statements to Marianne that Phyllis’s intention
was to benefit Marianne’s and defendants’ two children - Phyllis’s natural great
grandchildren - in perpetuity as she intended to benefit her entire Burbank
descendancy. Id.

About March 16, 2000 (not 2016 cited in defendant’s Exhibit List) defendant and
co-tenants received US Mail letter notice from Belfast, Maine Attorney Paul Hazard,
attorney and trustee for Phyllis Burbank, who in Fall, 1993 gifted the underlying
real estate to instant co-tenants, including defendant, in equal shares, and also gifted
to co-tenants, includifig defendant, a substantial trust fund to support the real

estate. Hazard’s letter made Phyllis Burbank’s gift intentions clear:

On October 12, 1993, Phyllis took the unusual step of deeding the cottage to all of
you...This was obviously done to assure (emphasis added) that the cottage remain
in the Burbank family in perpetuity.” Defendant Exhibit #1, p. 3.

Against this family legacy background, defendant, for not less than twenty-six
years prior to the Board’s instant Complaint, lived out of state holding a Maine (his

home state) law license of sentiment only. He did not own a Maine law office,
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solicit Maine clients, participate in Maine bar functions (save occasional
continuing legal education (CLE) courses) or litigate cases in Maine courts. In 2004
he volunteered to represent presidential candidate Ralph Nader and running mate
Peter Camejo in a 2004 Maine Secretary of State hearing about Maine petitions the
campaign advanced to put the candidates on the 2004 Maine presidential ballot
(defendant won the case; the only such win in similar cases brought against the
campaign in @ 35 oth'er states). Defendant Exhibit #19. Later defendant
volunteered to sponsor the pro hac vice motion of Washington, DC Attorney Oliver
Hall and supervise his work for the Nader-Camejo campaign, including before
Maine’s Law Court. Id., and Attorney Halls’ October 18,2017 sworn hearing
testimony before Justice Clifford.

Contrary to Law Court findings, and Board of Overseer contentions, defendant
has never filed a Maine Law Court appeal. His attorney, Attorney Mariah Gleaton,
Waterville, Maine, filea‘d the instant Law Court appeal. Defendant Exhibits #6, #7,
#8, #9, and #10. A&orney Gleaton’s August 26, 2015 MRAP 5(b)(2)(A) Issues
Statement made clear that issues she would present included trial court judgments
for punitive damages, trial court judgments for conversion, trial court judgments for
prescriptive easement, trial court judgments for partition by sale of underlying
Northport real estate, trial court judgments unsupported or against trial evidence;
trial court conclusions unsupported or against trial evidence; and trial court
judgments unsupported by or contrary to law, including but not limited to Maine
regulations and statu%es, the Maine and US Constitutions, and all issues preserved

on the record. Defendant Exhibit #8. These were the issues defendant briefed,
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some of which the Law Court sanctioned. Defendant Exhibit #22. Board of

Overseers Exhibit #1.

However, Maine court rules cited by Attorney Gleaton in her February 23,
2016 Motion to With(iraw (Defendant Exhibit #12, citing MRCP 89 and MRAP 10)
specifically contemplate client due process rights to competent replacement
counsel, filing of notice of appearance of that counsel with the Court, and/or a
hearing on these matters so either the client has an opportunity to be heard,
substitute counsel may be heard, or both may be heard to avoid client prejudice

before Motions to Withdraw may be granted:

MRCP 89. WITHDRAWAL OF ATTORNEYS; VISITING LAWYERS; TEMPORARY PRACTICE
WITH LEGALSERVICES ORGANIZATIONS

(a) Withdrawal of Attorneys. An attorney may withdraw from a case in which the
attorney appears as sole counsel for a client, by serving notice of withdrawal on the
client and all other parties and filing the notice, provided that (1) such notice is
accompanied by notice of the appearance of other counsel...Unless these conditions are
met, the attorney may withdraw from the case only by leave of court.

Advisory Committee’s Note, September 1, 1973: A new subdivision (a) is added to Rule
89 in order to deal with a lawyer's withdrawal from a case in which he appears as sole
counsel for his client, a subject not now covered by the rules. The present Rule 89
relating to visiting lawyers is newly designated as subdivision (b). Rule 89(a) is taken
substantially intact from Local Rule 7(d) of the United States District Court for the
District of Massachusetts. It is to be contrasted with Local Rule 4(b) of the District of
Maine reading: No attorney may withdraw his appearance in any action except by leave
of Court. The new rule does not specify what notice is to be given the client or what
considerations the court should take into account on amotion by an attorney for
his withdrawal. Such detail is difficult, if not impossible, to spell out in the rule
because of the variety of circumstances that may prevail. In general, the court
should attempt to avoid prejudice to the client of the withdrawing attorney and at
the same time avoid delay to the court and opposing counsel, Usually those
objectives are best served by giving the client notice and opportunity to be heard,
unless substitute counsel has appeared of record (emphases mine).

Though Attorney Gleaton’s F ebruary 23, 2015 Motion to Withdraw stated that
‘appellant (defendant) will proceed by representing himself in this matter as he is

an attorney licensed in Maine’, she cited no Maine authority permitting her to assert
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this position without first complying with all client protection due process elements
of MRCP 89, including its Advisory Committee Notes infra. Accordingly there is no
record evidence that defendant filed an attorney appearance as MRCP 89 commands
for a substitute attorney, nor that defendant was counseled by Attorney Gleaton or
the Law Court on his due process rights or duties to file an appearance as a
substitute attorney for himself or anyone else (ie Harold Sr., David Burbank, Lori
Darnell); nor that defendant was counseled by anyone about Rule 89 due process
rights for retaining or waiving rights to substitute counsel; nor that defendant was
counseled on due proi:ess rights to hearing before the Court, or have substitute
counsel appear for hearing; let alone whether the Law Court considered if
defendant was prejudiced by denial of these rights; or if Rule 89 demanded a
hearing; before Attorney Gleaton was permitted to withdraw. Defendant
Exhibit #11.

Accordingly there is no record basis to conclude that defendant represented
other trial parties on appeal as the Law Court’s December 15, 2015 Order on Motion

to Withdraw held:

No other attorney has entered an appearance for Harold Burbank I (Sr.), David
Burbank or Lori Darnell. As a result, Harold Burbank, IT (defendant) is proceeding
simultaneously as an appellant and as an attorney for three of the appellees...Id.

The Court cited no law for its position. It offered no hearing beforehand. It
avoided defendant’s Rule 89 due process rights, and those of trial co-defendants,
to appear in Court themselves, or have an attorney of their choice file and
appearance and appear for them to argue against the finding that defendant

was proceeding as trial co-defendants’ appeal attorney, which defendant and trial
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co-defendants considered untrue, and to argue against prejudice to defendant and
trial co-defendants resulting from the holding, exposing defendant to Law Court and
Board of Overseers misconduct charges.

Other than for discipline purposes before Justice Clifford, defendant has never
been allowed to appear before the Law Court, despite his April 5, 2016 MRAP
11(g)(1) ‘Statement 4nd Request for Oral Argument’ (Defendant Exhibit #5) and
September 10, 2016 MRAP 14(b) ‘Motion for Reconsideration’ (Defendant Exhibit
#29), granted in part without hearing (Law Court ‘Errata Sheet’, Defendant Exhibit
#3). MRAP 11(g)(1) allows that ‘a party may file a statement (emphasis added)
setting forth the reasons why oral argument should be entertained and requesting
same.” At hearing October 18, 2017 Justice Clifford queried defendant whether he
noticed the Law Court of background circumstances of the appeal prior to Law
Court August 30, 2016 judgment. Defendant testified that he filed his April 5, 2016
‘Statement and Requt;'st For Oral Argument’ well before August 30, 2016 judgment,
and that his ‘Statement and Request’ was denied.

The ‘Statement and Request’ plainly presented the Law Court with extraordinary
pre-judgment trial pﬁrty facts of due process concern; ie father Harold Burbank, Sr.’s
stroke, cancer, kidney failure, and other facts unaccounted for by the Law Court’s
December 15, 2015 ‘Order on Motion to Withdraw’ (Defendant Exhibit #11),
compelling defendant, as a consequence of his appeal counsel’s withdrawal, to
assume attorney duties for defendant’s trial clients, father Harold Sr., brother David
Burbank, and sister L(;ri Darnell, without due process notice to or opportunity

to be heard by any of these parties beforehand on issues raised or implied, including
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show cause issues of why defendant should not be dismissed as trial clients’ appeal
counsel raised in the Court’s Order on Motion to Withdraw. Ibid.

Only the defendantraised these due process concerns and in the interests of
justice sought their redress. His ‘Statement and Request’ (Defendant Exhibit #5,
infra) argued that the US Supreme Court would support him. Quoting Justice Scalia:

It (oral argument) isn’t just an exchange between counsel and each of the

individual justices. What is also going on to some extent is an exchange of
information among the Justices themselves. You hear the questions of the

others and you hear how their minds are working, and that stimulates your

own thinking...I use it to give counsel his or her best shot at meeting my

major difficulty with that side of the case. ‘Here’s what's preventing me from

going along with you. If you can explain why that's wrong, you have me.” This
Honorable Court (WETA 1988; TV broadcast) and ‘Statement and Request’, infra, p.1.

The Law Court knew from the ‘Statement and Request’ that defendant sought to
inform the Court of kéy background due process facts Justice Clifford adverted to by
his October 18, 2017 query whether the Law Court knew of these facts pre-

judgment. Defendant’s “Statement” advocated that:

Many scholars argue that oral argument is not perfunctory but can be critical to courts’
rightful decision making for many reasons. Appellant adverts that the best reason was
summed by the late US Supreme Court Justice Antonin Scalia when he described oral
argument as a preliminary conference where judges more than parties share their views
of the case, including their understanding of the facts and the law, in which case lawyers
participate..’Statement and Request’, Id., p. 1.

These facts included defendant’s role as attorney to defendant’s grandmother
Phyllis Burbank, roles of durable power of attorney (Defendant’s Exhibit #4) and
trial counsel of defendant’s father, Harold Burbank, Sr. (deceased January 20, 2017),
Harold Sr.’s considerable medical disabilities complicating communications and

representation of Harold Sr. for durable power of attorney.

Likewise, the Law Court did not schedule a hearing for defendant’s February 23,
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2016 Motion to Withdraw as Counsel, which argued defendant had no authority to

represent anyone before the Law Court but himself, that trial clients Harold
Burbank, Sr., David Burbank and Lori Darnell had not been heard on appeal issues
raised by the Law Court alone; that Harold Sr. was severely disabled before and
after defendant appealed; that Harold Sr. advised defendant that Harold Sr. wished
to represent himself on appeal; that Harold Sr. could not represent himself due to
severe disability; and that defendant consulted the trial clients before filing the
Motion to Withdraw &s appeal counsel. Defendant’s Exhibit A, Motion to Withdraw
as Counsel, attached to this Opposition.

Regardless, the Law Court unjustly ruled that defendant committed misconduct
for making such lawful efforts to bring the full facts, full rights and lawful arguments
of his trial clients, himself, and his appeal before the Court.

2. Defendant, whose attorney the Law Court dismissed without hearing, was a party
to his appeal, not the attorney for appeal, as judged by the Law Court, precluding

violations of MRPC 1.1, Competence, MRPC 1.3, Diligence, 3.1, Meritorious Claims,
and/or MRPC 3.4, Fairness to Opposing Party-Counsel.

The purposes of determining the lawyer’s authority and responsibility, principles
of substantive law external to these Rules determine whether a client-lawyer
relationship exists. Most of the duties flowing from the client-lawyer relationship
attach only after the client has requested the lawyer to render legal services and the
lawyer has agreed to do so. MRPC Preamble, para. 17. Scholars classify lawyer
professional conduct rules as ‘role rules’ and ‘identity rules’. Role rules have
language about lawyers representing clients, not themselves (pro se). Identity rules

use a law license as the basis to impose a rule. Raymond, ‘Professional
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Responsibility and the Pro Se Attorney’, St. Mary’s Law Journal of Legal Malpractice

and Ethics,Vol. 1:2, (2011), p. 6.

By this definition, MRPC 1.1 and 1.3 from their language (Proposed Factual
Findings, Conclusions and Sanctions Order, p. 7), arerole rules. They do not apply to
defendant because he‘ entered the appeal as a represented party, and continued pro
se. He never represented a client as these rules contemplate. He did not violate
MRPC 3.1(a) since he did not ‘bring’ (file) the appeal. The record shows he had a
good faith basis to appeal in law and fact, supported by the filing attorney, and
argued by defendant on solid theories to extend, modify or reverse existing law.
Even the Law Court acknowledged the appeal raised issues of fact, ignored by the
Board, that could have changed the judgment. Board Exhibit #1,p. 13, para. 29.
There is no record evidence that defendant ‘knowingly’ disobeyed a MRCP
3.4( c) obligation but rather as adverted in his 2016 answers to Board inquiries

(Defendant Exhibit #20) no valid obligation existed where the Law Court and Board

cited no specific facts supporting allegations of offending conduct; i.e. the Court and
Board cited no specific facts pled not in the court record, nor justified judgment that
unpublished pleadings rules such as coiled bindings for briefs (now published in
2017 Rules) could even possibly be ‘knowingly’ disregarded.

The Law Court’s judgment that defendant was ‘unrepresented’ for sanctions
purposes ((@ardﬁhiﬂ #1, Lincoln v. Burbank, p. 31) but not ‘unrepresented’ for
‘attorney role’ miscon’duct brings the factual, due process and equal protection
failures of the Board’s complaint into compelling focus. Due process, equal

protection and First Amendment rights to petition government without fear of
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reprisal are not honored where a party-lawyer is judged unrepresented for the
sanctions phase of an‘appeal judgment, and something ‘more’ during appeal
phases leading to misconduct charges. Either defendant was without
representation through the entire appeal, and thus had no ‘role’ under Maine Rules
of Professional Conduct, or he was in all appeal phases an attorney subject to
discipline for each phase. The Law Court and Board did not provide analysis for
these distinctions.

Defendant contends therefore that competence, diligence, meritorious claims and
contentions, and fairness to opposing party judgments (MRPC1.1,1.3, 3.1 and 3.4)
cannot be made against him as a lawyer. There is no American Bar Association or
Maine law ethics ‘test’ or precedent for these ‘dual’ party-lawyer circumstances.
Defendant contends that assuming and applying a non-existent standard
against him alone violates his due process, equal protection and First Amendment
petition, without fear of reprisal, rights. Such judgment would be arbitrary, if not
bias. Essentially the Court and Board argue that pro se defendant lawyers are
exposed to all ethical risks of licensure and none of the protections, despite
defendant’s defenses on such ‘role’ bases dating to the Board’s September 6, 2016
first investigation letter and defendant’s answers to it (Defendant Exhibit #20).

Due process and equal protection demanded that MRPC regulations of
‘Competence’ for filing the appeal (Defendant Exhibit #7), filing the issues
statement (Defendant’s Exhibit #8), and filing appeal Notice of Appearance
(Defendant Exhibit #10) ran to defendant’s attorney, as did “Diligence’ in pursing

those issues, ‘ Meritorious Claims and Contentions’, and attendant ‘Fairness to
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Opposing Party and Counsel’. There is no record basis or authority offered by

the Law Court or Board to conclude how or why defendant transitioned to an
attorney ‘role’ after his attorney was discharged, without hearing, or how or why
exposure to attorney ‘role’ misconduct charges arose under Maine Rules of
Professional Conduct in these circumstances. Due process demands such an
analysis before either ‘role’ or ‘identity’ ethics rules apply. Ata minimum many
courts have found the term “attorney” implies an agency relationship and that such
a relationship is missing where one person is both lawyer and client. Raymond,
infra, p. 21. There is no record evidence, or Maine rule, demanding that defendant
be found an ‘agent’ for himself subject to bar discipline due to pro se appeal.

3. Maine Common Law Fiduciary Duties of Client Loyalty and Fidelity, plus Law and
Policy of Maine Rules of Professional Conduct, Do Not Support Sanctions

The Law Court adopted rules of professional responsibility to coordinate

with the American Bar Association’s review of the Model Rules of Professional

Conduct. Maine’s accc?ptance of these rules maximizes conformity with those states
embracing the ABA Model Rules and also preserves the integrity of the manner in
which Maine lawyers practice law. Maine Rules of Professional Conduct, Preamble
Sections (1) to (14A).

Compliance with the Rules, as with all law in an open society, depends primarily

upon understanding and voluntary compliance...and when necessary, upon

enforcement through disciplinary proceedings. The Rules do not, however, exhaust
the moral and ethical considerations that should inform a lawyer, for no worthwhile

human activity can be.completely defined by legal rules. The Rules simply provide a
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framework for the ethical practice of law. 1d., para 16.

Accordingly defendant contends that on October 18, 2017, the date of
defendant’s formal Law Court formal hearing in this matter, for reasons of due
process, equal protection and First Amendment right to petition without fear of
reprisal, the Law Court could not, as the Board’s Proposed Factual Findings state
(page 2, para 2) simply adopt ethics findings and conclusions of Lincoln v. Burbank,
the appeal underlying the Board’s complaint, without thorough de novo review of
alleged facts and law, regardless of judgment textual holdings. In the instant
forum defendant has rights to challenge whether he ‘stated issues without further
argument’, ‘listed meritless issues’, “filed many frivolous issues’, or made arguments
devoid of legal authority to support them’, as the Board and Court alleged
(Proposed Factual Fin‘dings, p. 3) especially where neither Board nor Court cited
specific factual exam}:;les of their criticisms. Rather the Court and Board offered
non-specific assertions that defendant disregarded standards of law and practice,
made baseless and/or frivolous arguments, intended to have the appeal decided on
facts and evidence not in the record, intended disrespect to the courts, intended to
be unfair to parties, and acted contrary to Maine appellate law (Proposed Factual
Findings, p. 4).

Close examination of defendant’s Lincoln v. Burbank pleadings shows the
allegations are false, }?articularly when viewed through the lens of competing Maine
Rules of Professional Conduct the Board and Court avoided. For example, many
Rules of Professional Conduct require lawyers to obtain informed consent of a client

or another person (ie former or prospective client) before accepting or continuing



(14)
representation or pursuing a course of conduct. See, e.g., Rules 1.2(c), 1.6(a) and

1.7(b). The communication necessary to obtain such consent will vary according to
the Ruie involved and the circumstances giving rise to the need to obtain informed
consent. The lawyer must make reasonable efforts to ensure that the client or other
person possesses information reasonably adequate to make an informed decision.
Ordinarily, this will require communication that includes a disclosure of the facts
and circumstances giving rise to the situation, any explanation reasonably necessary
to inform the client or other person of the material advantages and disadvantages of
the proposed course of conduct and a discussion of the client’s or other person’s
options and alternatives.

In some circumstances it may be appropriate for a lawyer to advise a client or
other person to seek the advice of other counsel. A lawyer need not inform a client
or other person of facts or implications already known to the client or other person;
nevertheless, a lawyer who does not personally inform the client or other person
assumes the risk that the client or other person is inadequately informed and the
consent is invalid. In determining whether the information and explanation
provided are reasonably adequate, relevant factors include whether the client or
other person is experienced in legal matters generally and in making decisions of
the type involved, and whether the client or other person is independently
represented by other counsel in giving the consent. Normally, such persons need
less information and explanation than others, and generally a client or other person
who is independently represented by other counsel in giving the consent should be

assumed to have given informed consent.
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Obtaining informed consent will usually require an affirmative response by

the client or other person. In general, a lawyer may not assume consent from a
client’s or other person’s silence. Consent may be inferred, however, from the
conduct of a client or other person who has reasonably adequate information about
the matter. A number of Rules require that a person’s consent be confirmed in
writing. See Rules 1.7(b) and 1.9(a). Other Rules require that a client’s consent be
obtained in a writing signed by the client. See, e.g., Rules 1.8(a) and (g). For a
definition of “signed,” see paragraph (n). Maine Rules of Professional Conduct 1.0,
Notes, Informed Consent, Comments (6) and (7).

Alawyer shall abide by a client’s decisions concerning the objectives of
representation and, as required by Rule 1.4, shall consult with the client as to the
means by which they are to be pursued. A lawyer may take such action on behalf of
the client as is impliedly authorized to carry out the representation. Subject to the
Rules with respect to Declining or Terminating Representation (Rule 1.16), a lawyer
shall abide by a client’s decision whether to settle a matter. MRPC 1.2.

Defendant contends that his Motion for Oral Argument, Motion for Withdrawal As
Counsel, and Motion for Reconsideration, infra, plainly intended to raise, discuss
and settle MRPC representation issues above not only for himself, but for his trial
clients, especially his severely disabled father, Harold Sr. The fact that the Court,
by no fault of defendant, denied due process hearings on the Motions precluded fair
ethical analysis of them, which should, in the interests justice, preclude sanction.

Regarding diligence, 29. Diligence. A lawyer shall act with reasonable diligence

and promptness in representing a client. A lawyer should pursue a matter on behalf
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of a client despite opposition, obstruction or personal inconvenience to the lawyer,

and take whatever lawful and ethical measures are required to vindicate a client’s
cause or endeavor. A lawyer must also act with commitment and dedication to the
interests of the client. MRPC 1.3. and Comment (1).

Defendant has exhaustively argued infra and to the Board that all of his acts
comported with the diligence standard. In the interests of client Phyllis Burbank,
trial clients and himself he conceived and advanced lawful theories of defense and
property rights protections. He did so free of charge despite very high costs,
time demands and stress levels resulting in either TIA stroke or a recurring
migrainous condition (see October 18, 2017 testimony of Dr. Richard Abraham,
MD) intending only to protect his grandmothers’ legacy and family rights (including
his two children’s); truly selfless motives commanded by diligence rules.

A lawyer shall: a) promptly inform the client of any decision or circumstance with
respect to which the client’s informed consent, as defined in Rule 1.0(e), is required
by these Rules, b) reasonably consult with the client about the means by which the
client’s objectives are to be accomplished, c) keep the client reasonably informed
about the status of the matter, d) promptly comply with reasonable requests for
information and e) consult with the client about any relevant limitations set forth in
the Maine Rules of Professional Conduct, or other law with respect to lawyers’

' conduct, when the lawyer knows that the client expects assistance not permitted by
the Maine Rules of Professional Conduct or other law. Importantly, a lawyer shall
explain a matter to the extent reasonably necessary to permit the client to make

informed decisions regarding the representation. The client should have sufficient
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information to participate intelligently in decisions concerning the objectives of the

representation and the means by which they are to be pursued to the extent the
client is willing and able to do so. Adequacy of communication depends in part on
the kind of advice or assistance that is involved. For example, when there is time to
explain a proposal made in a negotiation, the lawyer should review all important
provisions with the client before proceeding to an agreement. In litigation a lawyer
should explain the general strategy and prospects of success and ordinarily should
consult the client on tactics that are likely to result in significant expense or to injure
or coerce others. MRPC 1.4. and Comment 5.

Communication with disabled Harold Burbank, Sr. was particularly difficult for
defendant, who delayed responding to Justice Gorman’s Order to Show Cause re
representing Harold Burbank, Sr. (and two others) on appeal precisely for reasons
comporting with MRPC 1.4. Harold Sr. had not been diagnosed incompetent by his
doctors during Show Cause pendency. Harold Sr. had keen interest in defendant’s
appeal and even told defendant he would represent himself if he decided to appeal.
Before defendant communicated these facts to the Law Court he wanted to be sure
Harold Sr. understood his rights. MRPC 1.4 contemplates court delays in these
circumstances precluding Board of Overseers’ proposed sanctions.

A lawyer shall not reveal a confidence or secret of a client unless the client gives
informed consent; the lawyer reasonably believes that disclosure is authorized in
order to carry out the representation; or the disclosure is permitted by law. Before
revealing information in most cases the lawyer must, if feasible, make a good-faith

effort to counsel the client to prevent the harm and advise the client of the lawyer’s
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ability to reveal information and the consequences thereof. A fundamental

principle in the client-lawyer relationship is that, in the absence of the client’s
informed consent, the lawyer must not reveal information relating to the
representation which is protected by the attorney-client privilege or may be
detrimental to the client’s interests. The rule of client-lawyer confidentiality applies
in situations other than those where evidence is sought from the lawyer through
compulsion of law. The confidentiality rule, for example, applies not only to
matters communicated in confidence by the client but also to all information
relating to the representation, whatever its source, which may be detrimental
to the client’s interests. A lawyer may not disclose such information except as
authorized or required by the Rules of Professional Conduct or other law. Other law
may require that a lawyer disclose information about a client. Whether such a law
supersedes Rule 1.6 is a question of law beyond the scope of MRPC.

Consistent with Sec¢tion 66 of the RESTATEMENT, a lawyer who takes action or

decides not to take action allowed under the Maine confidentiality rules is

not, solely by reason of such action or inaction, subject to professional

discipline, liable for damages to the lawyer’s client or any third persons, or barred
from recovery against a client or third persons. The legal effect of the lawyer’s
choice, however, is beyond the scope of the Model Rules of Professional Conduct.
Information relating to the representation of a client” is a very broad formulation.
It protects not only information communicated by the client, but any information
related to the representation received from other sources; and even information

that is not in itself protected, if it leads to the discovery of protected information.
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Positive, public information about the client learned in the course of the client

representation would also be protected. The Model Rules Reporter acknowledged
the potential breadth of this formulation of the scope of protected information, if
read literally.

The Maine Ethics Task Force discussed the discretionary nature of the
lawyer’s choice to disclose. Consistent with Sections 66 and 67 of the
RESTATEMENT, the Task Force thought it was important to note that the
lawyer’s choice to act or not act does not subject the attorney to liability. The
Task Force also thought it was also important to make clear that the legal effect of
the lawyer’s choice to act or not act is beyond the scope of the Maine Rules ¢ of
Professional Conduct. . MRPC 1.6, Comments and Notes.

Given these Task force assessments, defendant contends his choices not to
immediately respond to the Law Court’s Show Cause order precludes such
sanctions. Defendant did not know client views about appeal or even all of Harold
Sr.’s medical conditions during the Order’s pendency. Maine does not consider
lawyer choices to act or not act to disclose client information in these circumstances
within Maine ethics rules scope.

When a client’s capacity to make adequately considered decisions in connection
with a representation is diminished, whether because of minority, mental
impairment or for some other reason, the lawyer shall, as far as reasonably
possible, maintain a normal client-lawyer relationship with the client. When
the lawyer reasonably believes that the client has diminished capacity, is at risk of

substantial physical, financial or other harm unless action is taken and cannot
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adequately act in the client’s own interest, the lawyer may take reasonably

necessary protective action, including consulting with individuals or entities that
have the ability to take action to protect the client and, in appropriate cases,
seeking the appointment of a guardian ad litem, conservator or guardian.
Information relating to the representation of a client with diminished capacity is
protected by Rule 1.6. When taking protective action pursuant to paragraph (b), the
lawyer is impliedly authorized under Rule 1.6(a) to reveal information about the
client, but only to the extent reasonably necessary to protect the client’s interests.

The normal client-lawyer relationship is based on the assumption that the client,
when properly advised and assisted, is capable of making decisions about important
matters. When the client is a minor or suffers from a diminished mental capacity,
however, maintaining the ordinary client-lawyer relationship may not be possible in
all respects. In particular, a severely incapacitated person may have no power to
make legally binding decisions. Nevertheless, a client with diminished capacity often
has the ability to understand, deliberate upon, and reach conclusions about matters
affecting the client’s own well-being. For example, children as young as five or six
years of age, and certainly those of ten or twelve, are regarded as having opinions
that are entitled to weight in legal proceedings concerning their custody. So also, it
is recognized that some persons of advanced age can be quite capable of handling
routine financial matters while needing special legal protection concerning major
transactions.

The fact that a client suffers a disability does not diminish the lawyer’s obligation

to treat the client with attention and respect. Even if the person has a legal
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representative, the lawyer should as far as possible accord the represented person

the status of client, particularly in maintaining communication.

In some circumstances, a lawyer may be justified in delaying transmission
of information when the client (ie Harold Sr.)would be likely to react
imprudently to an immediate communication. Thus, a lawyer might withhold
a psychiatric diagnosis of a client when the examining psychiatrist indicates
that disclosure would harm the client. See MRPC 1.14, especially Comment (7).

Defendant contends that he is thus protected from sanction for reasons of MRPC
1.14, concerning Harold Sr.’s and his own party-attorney diminished capacities
well documented to the Law Court and/or Board of Overseers. No less than three
times defendant moved to get Harold Sr.’s medical disability facts before the Court.
All three times defendant was denied a hearing. He explained Harold Sr.’s and his
own medical disability (ie stroke suffered while preparing briefs) facts to the Board
of Overseers on numerous occasions, beginning in October 2016, yet finds himself
in November, 2017 in final stages of attorney discipline. MRPCs plainly give rights
and encourage attorneys to reach out - not excluding courts and the
Board of Overseers - to ‘entities that have the ability to take action to protect the
client’. Government, not the defendant, refused to acknowledge attendant ethical
responsibility. Defendant, as Professor Raymond noted infra re pro se attorney
ethics cases, has instead been saddled with all of the ethics costs, and granted none
of the disability ethics protections, of a Maine law license.

A lawyer may withdraw from representing a client if withdrawal can be

accomplished without material adverse effect on the interests of the client. If the
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client has severely diminished capagtzy), the client may lack the legal capacity to
discharge the lawyer, and in any event the discharge may be seriously adverse to the
client’s interests. The lawyer should make special effort to help the client consider
the consequences and may take reasonably necessary protective action as provided
in MRPC 1.14. Alawyer may withdraw from representation in some circumstances.
The lawyer has the option to withdraw if it can be accomplished without material
adverse effect on the client’s interests. Even if the lawyer has been unfairly
discharged by the client, a lawyer must take all reasonable steps to mitigate the
consequences to the client. MRPC 1.16 and Comments.

MRPC 1.14 and 1.16 applied to Harold Sr. David Burbank Lori Darnell, and
defendant on record facts. Before defendant moved to withdraw or was dismissed
by the Court from representing trial clients Harold Sr., David Burbank and Lori
Darnell, defendant consulted exhaustively with them to preclude material adverse
effects to their interests. He made not less than thlree attempts to mitigate these
harms by motioning the Law Court about harm prospects. He made several
attempts to mitigate harms to himself by requesting Law Court hearings of review
and oral argument where the matter of his stroke would have arisen. He was
denied.

Conversely there is no record evidence defendant’s appeal attorney moved
the Law Court for hearing before she was dismissed from the appeal, nor evidence
that defendant was counseled about withdrawal risks, including ethics sanctions
risks, before defendant’s appeal attorney moved to withdraw, or was permitted to

withdraw, or at any time after withdrawal. There is no record evidence the Law
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Court considered harms to defendant’s interests, including risks of ethics sanctions,

if the Court granted the attorney’s withdrawal motion citing a Maine R. Civ.P. 89
basis (Defendant Exhibit #12) which before Rule 89 can be considered fully met,
specifically contemplates a hearing to protect clients from withdrawal harms.

While before appeal judgment the Court was not directly noticed of defendant’s
January 12, 2016 stroke suffered attempting to comply with the Law Court’s
December 15, 2015 order to re-file briefs, stroke medical records evidence came to
the Court’s agent Board of Overseers about October 16, 2016. Yet there has been no
Court or Board cognizance of the significance of that evidence, defendant’s medical
condition and ongoing stroke recurrence risks. (Defendant Exhibits #s 13, 14, and
15). Defendant contends that burdens of Maine ethics law have again been
prioritized by the Law Court and Board over defendant ethics rules protections,
including from his own disabilities as a party-lawyer.

When a client’s capacity to make adequately considered decisions in connection
with a representation is diminished, whether because of minority, mental
impairment or for some other reason, the lawyer shall, as far as reasonably
possible, maintain a normal client-lawyer relationship with the client. When
the lawyer reasonably believes that the client has diminished capacity, is at risk of
substantial physical, financial or other harm unless action is taken and cannot
adequately act in the client’s own interest, the lawyer may take reasonably
necessary protective action, including consulting with individuals or entities that
have the ability to take action to protect the client and, in appropriate cases,

seeking the appointment of a guardian ad litem, conservator or guardian.
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Information relating to the representation of a client with diminished capacity is

protected by Rule 1.6. When taking protective action pursuant to paragraph (b), the
lawyer is impliedly authorized under Rule 1.6(a) to reveal information about the
client, but only to the extent reasonably necessary to protect the client’s interests.

The normal client-lawyer relationship is based on the assumption that the client,
when properly advised and assisted, is capable of making decisions about important
matters. When the client is a minor or suffers from a diminished mental capacity,
however, maintaining the ordinary client-lawyer relationship may not be possible in
all respects. In particular, a severely incapacitated person may have no power to
make legally binding decisions. Nevertheless, a client with diminished capacity often
has the ability to understand, deliberate upon, and reach conclusions about matters
affecting the client’s own well-being. For example, children as young as five or six
years of age, and certainly those of ten or twelve, are regarded as having opinions
that are entitled to weight in legal proceedings concerning their custody. So also, it
is recognized that some persons of advanced age can be quite capable of handling
routine financial matters while needing special legal protection concerning major
transactions.

The fact that a client suffers a disability does not diminish the lawyer’s obligation
to treat the client with attention and respect. Even if the person has a legal
representative, the lawyer should as far as possible accord the represented person
the status of client, particularly in maintaining communication.

In some circumstances, a lawyer may be justified in delaying transmission

of information when the client would be likely to react imprudently to an
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immediate communication. Thusfzasl)awyer might withhold a psychiatric
diagnosis of a client when the examining psychiatrist indicates that disclosure
would harm the client. See MRPC 1.14, especially Comment (7).

Defendant contends that he is protected from sanction for reasons of MRPC 1.14,
concerning Harold Sr.’s and his own as a party-attorney diminished capacities well
documented to the Law Court and/or Board of Overseers. No less than three times
defendant moved to get Harold Sr.’s medical disability facts before the Court. All
three times defendant was denied a hearing. He explained Harold Sr.’s and his own
medical disability (ie stroke suffered while preparing briefs) facts to the Board of
Overseers on numerous occasions, yet finds himself in the final stages of discipline
before the Law Court. MRPCs plainly give rights and encourage attorneys to involve
those - not excluding courts and the Board of Overseers - as ‘entities that have the
ability to take action to protect the client’. Here government, not the defendant,
refused to acknowledge attendant ethical responsibility. As Professor Raymond
observed infra re pro se attorney ethics cases, Maine attorneys like defendant are
saddled with all of the ethics costs of Maine ethics rules, and granted none of the
Rules’ (disability) protections.

A lawyer may withdraw from representing a client if withdrawal can be
accomplished without material adverse effect on the interests of the client. If the
client has severely diminished capacity, the client may lack the legal capacity to
discharge the lawyer, and in any event the discharge may be seriously adverse to the
client’s interests. The lawyer should make special effort to help the client consider

the consequences and may take reasonably necessary protective action as provided
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in MRPC 1.14. A lawyer may withdrfv?f)from representation in some circumstances.
The lawyer has the option to withdraw if it can be accomplished without material
adverse effect on the client’s interests. Even if the lawyer has been unfairly
discharged by the client, a lawyer must take all reasonable steps to mitigate the
consequences to the client. MRPC 1.16 and Comments.

MRP( 1.14 and 1.16 applied to defendant’s trial Harold Sr. David Burbank Lori
Darnell, and to defendant on record facts. Before defendant moved to withdraw or
was dismissed by the Court from representing trial clients, defendant consulted
exhaustively with them to preclude material adverse effects to their interests. He
motioned the Law Court three times about them to mitigate trial client harms and
harms to himself. He was denied.

Conversely there is no record evidence defendant’s appeal attorney moved the
Law Court for hearing before she was dismissed from the appeal, nor that she
counseled defendant about withdrawal risks, including ethics sanctions risks,
before she moved to withdraw, or was permitted to withdraw, or at any time after
withdrawal. There is no record evidence the Law Court considered harms to
defendant, including ethics sanctions, if the Court granted defendant’s attorney’s
withdrawal motion, which cited Maine R. Civ. P. 89 as a basis, which before Rule 89
can be met contemplates a due process hearing to protect the to-be-unrepresented
client. Notwithstanding the Board’s contrary claim (Proposed Factual Findings, p.
10, para 2), the Law Court was in fact noticed of defendant’s January 12, 2016 stroke
(suffered attempting to comply with the Law Court’s December 15, 2015 order to

re-file briefs) in defendant’s September 10, 2016 Motion for Reconsideration
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(Defendant Exhibit #29, p. 19) and medical records evidence came to the Court’s
agent Board of Overseers about October 16, 2016. There is no record evidence that
Court or Board were concerned with defendant’s stroke, legal prejudice to
defendant due to stroke, related disability, or risks of stroke recurrence; a further
example where burdens of Maine ethics law were prioritized by the Law Court and
Board upon defendant over any ethics benefits and/or protections the Rules clearly
contemplate for Maine attorneys.

Lawyers may not engage in conduct that is prejudicial to the administration of
justice. Legitimate advocacy however does not violate the rule. A lawyer may
refuse to comply with an obligation imposed by law upon a good faith belief
that no valid obligation exists. The Maine Ethics Task Force observed that “conduct
that is prejudicial to the administration of justice” is one upon which courts and
ethics commissions are reluctant to expand. MRPC 8.4(d), Comment (4) and Notes.

Defendant at all times never knowingly or otherwise engaged in prejudicial
conduct toward anyone, believing the facts and legal theories he advanced pro se on
appeal were legitimate. There is no record evidence to the contrary. The law Court
simply drew the inference without hearing, oral argument or other opportunity to
be heard. Indeed there is no record evidence the Law Court knows the defendant at
all. He has never appeared there but for Nader campaign attorney supervisions,
infra. The Law Court cited no Maine or other precedent or analysis of how
defendant’s conduct offended existing Maine law, let alone ABA standards or the US
Constitution, or how or why he, any attorney, or any US citizen should glean

the Law Court’s mind before appealing a case. Defendant contends that
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those standards do not exist precisely because of the difficulty in establishing them
in an adversarial system. The MRPC Task Force is on record asserting that
American courts and ethics commissions disfavor expanding this subject area.
There is no record evidence that Maine should be an exception, let alone in
defendant’s case. The truth of this argument is indicated by the Board of Overseers
November 8, 2016 letter to defendant where Attorney Davis stated he would
recommend sanction of ‘warning’ to the Board on facts and law defendant asserted
responding to the Board’s September 6, 2016 letter of inquiry which began the

Board’s investigation of this case. Defendant Exhibit #21.

Regarding MRPC 3.1, Meritorious Claims and Contentions, defendant contends
the majority of issues raised on appeal concerned disputed facts and whether
defendant (and co-defendants) got ‘meticulous review’ of facts at trial demanded by
Maine prescriptive easement case law. Proof of lack of meticulous review
concerned well documented facts and expert Northport and DEP trial testimony that
the state did not order defendant not to comply with Northport’s NOV to remove
stairs on defendant’s property. Only the plaintiffs made this claim, stating under
oath that a document existed supporting them, which plaintiffs could not and did
not produce. Indeed their own witness, Northport CEO Larson, under oath at trial,
impeached plaintiffs’ claim. In addition to Schneider’s and Larson’s trial testimony,
defendant documented proof of that testimony with a DEP letter (Defendant Exhibit
#2) specifically addressing these matters, written by Attorney Schneider, submitted
many times to the trial, appeal and reconsideration records. Yet the trial court, and

the Law Court unanimous decision, inexplicably failed to make the obviously correct
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finding of no state or any other order relieving defendant (and all trial defendants)
from complying with Northport’s NOV; a finding not made until defendant’s
Motion for Reconsideration was judged.

There was no finding by the Law Court that defendant’s factual concerns were
baseless or frivolous. There was no specific Law Court finding as to which issues
were raised ‘without any further argument’, which issues were ‘meritless’, which
issues were ‘frivolous’, or which arguments were devoid of legal authority’. Board’s
Information, para.23(b). The Law Court found that defendant’s arguments of fact
could be viewed in ways not found at trial (Board Exhibit #1, p. 13, para. 29), but did
not disturb the trial judgment. Defendant therefore denies he appealed for the Law
Court to decide, as the Board’s Information asserted, the case on new facts and new
evidence not in the record, or that his arguments were egregious.

Conversely, defendant contends he argued assiduously in his trial Answer to
Complaint, in his other pleadings, and at trial that record facts underpinned his
defenses to easement and partition claims. His appeal sought meticulous review of
these facts and arguments denied to him to the Reconsideration stage. Defendant
arguments included many citations to Maine shore land zoning policy, statutes,
government documents, Northport records, case law precedent, Restatement of the
Law of Property (Volume II, Future Interests, Partition & Judicial Sales, Chapt. 11,
Sec. 173, Exclusion of Partition by Intent Manifested in the Instrument Creating
Interests, pp. 669-70 Comment...(b)), law review articles appearing in Yale Law
Journal, Boston College Environmental Affairs Law Review, the legislative history of

Maine real estate partition statute, and other traditional legal research and
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argument sources. None of these sources was cited as unlawful, or without merit
by Maine courts. See Defendant’s Answer to Board Information, dated August 22,
2017, pp. 19-21.

Regarding MRPC 3.4, Fairness to Opposing Party and Counsel, defendant did

not knowingly or otherwise disobey an obligation under Maine Rules. There is no
record evidence that facts, law and supporting materials submitted on appeal were
not part of the record. The Court did not identify them in its opinion, nor has the
Board of Overseers. Facts alleged were based on testimony, documents (including
government publications), photographs and other materials in the trial court record.
Theories and arguments advanced by appeal brief or motion were found in
academic legal doctrines, treatises, restatements of law, cases, and law
review articles (Id), the most important of which concerned the interests of justice.
the moral and ethical considerations that should inform a lawyer, for no worthwhile

human activity can be completely defined by legal rules. The Rules simply provide a

framework for the ethical practice of law,” infra, at times defendant asserted, at

least in a reply brief to defendants-appellees (written March 1, 2016 when
defendant was under duress from January, 2016 stroke diagnosis from comply with
the law Court order te re-submit briefs with plastic bindings per rules not published
in 2016 but published in 2017 Maine R. App. P. revisions) an open refusal to adhere
without question to some Rules to keep to the trial record since defendant found
scholars of the issue argued no valid constitutional obligation existed, and indeed

the US Supreme Court had not bound itself unwaveringly to procedural rules. See
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Gorod, The Adversarial Myth: Appellate Court Extra-Record Fact Finding, 61 Duke

Law Journal 1 (2011), cited in defendant’s reply brief to defendants-appellees
(Defendant Exhibit #24); and Dobbins, New Evidence on Appeal, 96 Minnesota Law
Review 2016 (2012). This idea was advanced with the intent to evolve Maine law;
evolution being ‘legitimate’ advocacy recognized by the underling Maine Law Court
opinion. Board Exhibit #1, p. 25, citing Finch v Higgins, 2008 ME 13.

Defendant’s defendant-appellees reply brief further argued that Citizens United v.
FEC, 558 US 301 (2010), a significant corporate speech case, repeatedly relied on
facts that were not part of the record created by parties below. That Court’s
analysis made factual assertions with citation only to an amicus brief or without
citation at all. There was little evidence in the Supreme Court’s opinion of any
record developed by the adversaries who had litigated the case. The Adversarial
Myth, infra, p. 28.

Similarly, defendant argued in his first responses to the Board of Overseers that
Justice Louis Brandeis, when he practiced private law, was famed for the
‘Brandeis Brief” of extensive new, non-record fact pleading on appeal causing
Brandeis to win Muller v Oregon, 208 US 412 (1908). That appeal brief of over one
hundred pages contained only two pages of legal argument, and the balance non-
record legislative facts’ underpinning legislation at issue. Justice Frankfurter
remarked the Court relied on this ‘epoch making’ brief for its (unanimous) decision
factual foundation, and credited Brandeis with a new briefing technique for counsel,
still ‘the model’ for constitutional cases. Bernard Schwartz, A History of the Supreme

Court, p. 215 (1993). Defendant’s Answer to Board Information, dated August 22,
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2017, pp. 16-17.

While some find this incongruous with other principles of law, there is no
record evidence that parties must be prejudiced, that justice is not served, or
more importantly that the US Supreme Court has ruled it unlawful in any way for
courts to develop their own factual records by their own efforts or otherwise,
including in the interests of justice reliance on documents, exhibits, testimony or
other evidence not formally entered into a court record. Where attorney duties of
zealous advocacy, client loyalty, protection of property and constitutional due
process commanded, defendant made all arguments he believed in good faith
lawfully advanced his case.

Poignantly, Sargeant v Buckley, 197 ME 159, 622 A.2d 721 (1993) the Law
Court held Maine attorney common law duties of client fiduciary responsibility,

especially loyalty, supersede professional codes:

The fiduciary obligations of an attorney are derived from the common law and equity
independent of rules of conduct...The basic fiduciary obligations are two-fold, undivided
(emphasis added) loyalty and confidentiality. These common law duties pre-date and exist
despite independent, codified ethical standards. Id, para 9..We have stated that :"The provisions
of the code of professional responsibility and disciplinary rules are useful guidelines for the
understanding of a lawyer’s obligations.’ Id, Note (3), citing In Re Dineen 380 A.2d 603, 604 (Me.
1977).

Defendant thus contends that his appeal was grounded in common law
fiduciary duties of loyalty and fidelity, arising on undisputed law and facts of the
underlying trial and appeal, to his pre-appeal client-grandmother Phyllis Burbank
and her known intentions for her will and trust described in her attorney letter
(Defendant Exhibit #1) to all grantees of her land and trust seeking to keep her land

and trust fund in her decsedancy in perpetuity; to his severely disabled father
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Harold Sr. for whom given the nature of these disabilities defendant had both

ongoing trial attorney MRPC and common law loyalty and fidelity fiduciary duties on
appeal; and to trial clients brother David Burbank and sister Lori Darnell so that
rights conveyed to them by client Phyllis Burbank, and their own rights raised by
the underlying trial judgment, and opinions and orders of the Law Court, were
represented.

4. Defendant Has A Due Process Right To Know What Facts and Evidence Were Not
In the Record Before Such MRPC Sanctions Attach

Because licenses are property rights, the US Supreme Court has thus recognized
that due process protection applies to license revocation actions by the state. See
J. Bruce Bennett, The Rights of Licensed Professionals to Notice and Hearing in
Agency Enforcement Actions7 TEX TECH ADMIN L.J. 205, 208 (2006) (quoting
Goldberg v. Kelly, 397 U.S. 254, 262 n.8 (1970)). Accordingly a state cannot deprive
a person of an issued and outstanding license to practice a profession, or banish or
exclude a person from the practice of a profession, in a manner that contravenes due
process of law. Further:

Many controversies have raged about the cryptic and abstract words of the Due

Process Clause, but there can be no doubt that, at a minimum, they require that

any deprivation of life, liberty or property by adjudication be preceded by notice

and an opportunity for hearing appropriate to the nature of the case (emphasis
added)’. Mullane v Hanover Trust Co., 339 US 306(1950).

Due process procedures ‘are meant to protect persons not from the deprivation,
but from the mistaken or unjustified deprivations of life, liberty or property.” Carey
v. Piphus, 435 US 247,259 (1978). ‘Procedural due process rules are shaped by the

risk of error inherent in the truth finding process as applied to the generality of
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cases." Mathews v Eldridge, 424 US 319, 344 (1976).

Defendant contends that any sanction of his Maine law license, without a hearing
that appropriately addresses on the facts of this case, including litigation-based
defendant TIA stroke and risk of a new stroke, defendant’s lack of notice of specific
facts, documents or other pleadings defendant allegedly mis-pled, offends his due
process and equal protection of his property interests in that license. To date, no
party has identified which if any part of the court record defendant pled that is in
fact not in the record.

5. Debt is Not a Basis for Maine Attorney Sanction

There is no Maine precedent to sanction an attorney for debt, especially as in this
case, debt for which there has been no hearing on the ability to pay, or evidence that
defendant has avoided payment of what he can pay. The Board of Overseers
acknowledge that defendant has paid some (about $21,000) of civil awards arising
from trial and appeal. There has been no hearing specifically on what has been paid
and what may be owed. Defendant does not know. The last accounting was in
August, 2017 when his Northport real estate underlying this case was sold, and
amounts paid from the sale paid out to parties involved. Defendant has filed for US
bankruptcy due to this case, indicating that he cannot pay these substantial awards,
and will not in the foreseeable future be able to do so. That case has gone to hearing
and is continued to 2018 so the federal trustee may gather more information on
defendant’s assets to be liquidated in an attempt to pay and lawfully absolve
himself of debt ostensibly impacting his Maine law license. Where $15,000 of the

trial award was for malice, and federal bankruptcy law allows discharge of malice
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awards, it possible that the current debt to Maine parties may be $15,000 less after

federal review than current accounting may indicate.
Defendant contends law review of this subject does not support any debt-based
sanction, even where debt is accrued by court judgment:

“Because her failure to pay was based on an asserted inability to pay, the
attorney received an admonition.” Betty M. Shaw, Professional Responsibility for
Professionally Incurred Debts, Minn. Law., Jan. 24, 2000, at 2, 15. However, in the
author’s colloquy with OLPR on October 2, 2013, the Director agreed that if there
is a genuine inability to pay, and the lawyer does not incur new debt without a
reasonable expectation of ability to pay, the lawyer should not receive even a
private discipline for not paying. Even so, the Director also noted that total
inability to pay something is likely rare. If the lawyer were to file bankruptcy,
and have the debts discharged, the Supremacy Clause of the U.S. Constitution
would preclude professional discipline, at least in the foregoing circumstances.

And:

The EGC's recommendation that this Court indefinitely suspend Adams until and
unless he pays the judgment in Super. Ct. Civ. No. 411/2005 (STT) is inconsistent
with the purpose of the attorney discipline system. Whether Adams pays the
judgment in one day or thirty years, the risk he poses to the public, the legal
system, and the legal profession from his unethical conduct remains the same.
Yet the EGC has not proffered, and we cannot independently discern, how tying
the length of Adams’s suspension to how quickly he pays the judgment serves to
protect these institutions from Adams. Rather, the proposed sanction would
either act as an impermissible punishment of Adams—in the event he does not
have the means to immediately pay the judgment—or would use the attorney
discipline system to further Allen's private interests by granting him a de facto
lien on Adams's law license. And while this Court considers payment of
restitution when reviewing a petition for reinstatement, see V.I1.S.CT. R.
203(h)(6), the reinstatement process is holistic, and this Court considers
numerous factors, including whether the suspended attorney possesses the
ability to pay. Accordingly, we reject this portion of the EGC's recommended
sanction. Supreme Court of the Virgin Islands. IN THE MATTER OF the
SUSPENSION OF Elmo A. ADAMS, Jr., Esquire, as a Member of the Virgin Islands
Bar. S. Ct. Civ. No. 2013-0013.

Further, as argued in Defendant’s Opposition to the Board’s Motion in Limine

Dated October 8, 2017, defendant contends that adding debt related charges to the
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Board’s case not contained in the Board’s original complaint applicable to the
Overseers’ May, 2017 administrative hearing offended defendant’s due process
rights since it is impermissible to sanction (including disbarment) based on
untimely state charges added to ethics violations alleged after testimony of a state
witness in a state discipline proceeding. In Re Ruffalo, 390 US 544 (1968).
6. Substantial Mitigations Preclude Any Suspension in This Case
Most mitigations have been argued above. Defendant contends this Opposition
proves that, contrary to the Board’s Proposed Facutal Findings, defendant did not
pursue any selfish motive, but rather acted to protect his grandmother, father,
brother, sister, his two children (Phyllis Burbank’s great grandchildren) and
himself; did not commit misconduct since he was a party in most respects for
litigation where he incidentally held a law license, and suffered stroke in the acts
of submitting his briefs; has not failed to acknowledge wrongful behavior as he
believed in good faith that he had rights and duties to appeal as he did; has not in
fact practiced law in Maine for 28 years where has not lived there since 1990 and
kept a license only of sentiment; and has made substantial restitution, while
awaiting evaluation of his bankruptcy rights.

The Court received substantial testimony October 18, 2017 by two respected
attorneys with significant appellate practice experience in Maine that defendant
possesses competence, diligence, character and skills to practice law competently in
Maine. The Court received substantial medical testimony October 18, 2017 that
defendant was significantly disabled January 12, 2017 by TIA stroke, or possibly a

(37) recurring migrainous condition brought on by stress. The record shows that
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defendant remains in the care of neurologists at University of Connecticut Hospital,
Farmington, Connecticut, and has a stroke prevention plan, including daily
medication and exercise, in place. There is no record evidence that these regimens
will ever change. Defendant has an outstanding record of public service which
in and out of Maine, which continues to this day (currently a dam preservation
project in hometown Kennebunk). He has served as Assistant Attorney General for
Maine child protection, and Penobscot Indian Nation director of human services.
As testified, he was recommend to law school by President GHW Bush, without
solicitation by defendant, who worked for the Bush family for four high school
summers {groundskeeper, Walker’s Point, Kennebunkport). The list of free legal
services he has performed for Maine and other citizen is too long to list (and cannot
be fully recalled anyway). He has never before been cited for any sanction of any
kind, anywhere since graduating from law school in 1987; over 30 years ago.
7. ABA Standards Do Not Support Sanctions And At Best Favor Admonitions

From “Theoretical Framework”, p. 9, Standards for Imposing Lawyer Sanctions,
Copyright 2005, by the America Bar Association:

In determining the nature of the ethical duty violated, the standards assume that
the most important ethical duties are those owed to clients. These include:

a) the duty of loyalty which includes the duties to:
(i) preserve the property of the client (Rule 1.15/DR9-102)

The most culpable mental state is that of intent, when the lawyer acts with the
conscious objective or purpose to accomplish a particular result. The least culpable

mental state is negligence, when a lawyer fails to be aware of a substantial risk that
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circumstances exist that a result will follow, which failure is a deviation from the
standard of care that a reasonable lawyer would exercise in the situation.

Re competence, defendant contends there are no ABA sanctions in the range
of disbarment to admonition, since defendant did not represent a client, was in fact
a client before the Court dismissed his attorney without hearing, and was at all
times afterward an unrepresented party appeal as the Rules contemplate. In the
event Admonition is favored, it has basic elements that a lawyer engage in an
isolated instance of negligence and causes little or no harm to a client, which
harm defendant did not cause. “Theoretical Framework”, infra, Rule 4.5, 4.54, p. 19.

Likewise Diligence, Rule 4.4, Id, p. 18, does not apply on the instant facts, as
defendant did not represent a client.

Re MRP( 3.1, 3.4, and/or 8.4, sanctions can be appropriate for failure to bring
meritorious claims, or failure to obey rules under a tribunal except for an open
refusal based on an assertion that no valid obligation exists. Rule 6.2, Id, p. 22.
Admonition is generally appropriate when a lawyer engages in an isolated instance
of negligence in complying with a court order or rule, and causes little or no
actual or potential injury to a party, or causes little or no actual or potential
interference with a legal proceeding. Rule 6.24, infra. Admonition is generally
appropriate when a lawyer engages in an isolated instance of negligence in
determining whether the lawyer’s conduct violates a duty owed as a professional,
and causes little or no actual or potential injury to a client, the public or the legal
system.

Defendant contends that all ABA mitigations apply. He has no discipline record,
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had no selfish motive, was deeply committed emotionally to the case for his
grandmother’s father’s, brother’s, sister’s, his two children’s and his own sakes;
made substantial timely restitution on the damages awards with available
resources; has cooperated with all Board activities; had never practiced in the
Maine Law Court and did so free of charge to help family members who could not
afford a lawyer; has an outstanding reputation for character wherever he has lived
or worked; must treat for stroke prevention for the rest of his life as a consequence
of duress of this case; has not delayed disciplinary proceeding or underlying
litigation; other than civil money judgments, is not subject to other penalties or
sanctions; is remorseful as indicated in this Opposition; and as stated, no prior
offenses or even complaints exist. Rule 9.3, Id.

Factors that are neither aggravating nor mitigating include forced or compelled
restitution, resignation from the bar prior to discipline completion; and
complainant’s sanction recommendation. Rule 9.6, Id.

8. Conclusion

In Maine;

The fiduciary obligations of an attorney are derived from the common law and equity
independent of rules of conduct...The basic fiduciary obligations are two-fold, undivided
(emphasis added) loyalty and confidentiality. These common law duties pre-date and exist
despite independent, codified ethical standards. Id, para 9...We have stated that :"The provisions
of the code of professional responsibility and disciplinary rules are useful guidelines for the
understanding of a lawyer’s obligations.” Id, Note (3), citing In Re Dineen 380 A.2d 603, 604 (Me.
1977).

The Board’s attorney, . Scott Davis, correctly concluded after full review of the
facts and law of the case in September, 2016, defendant merited only a warning

(Defendant Exhibit #21) for defending his client-grandmother’s legacy, and his
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family’s interests in it. Defendant’s Maine property was violated by cutting

protected vegetation and building and expanding structures and their footprints
without permits by neighbors and others. Defendant called in local code
enforcement and Maine DEP to investigate and defend his land against these
violations of the public interest under Maine shore land zoning law. As defendant
foresaw, violations of the 1971 Maine Shoreland Zoning Act were found and
landowners, including defendant, properly cited by NOV.

The trial court held, without citing an underpinning legal theory or any Maine or
other case precedent, that the NOV was some kind of ‘cover’ for more significant
facts and law od the case. It made no finding that the NOV was withdrawn or that
defendant and co-tenants were freed from its demands. Accordingly Defendant
complied with the NOV which led to two underlying lawsuits for easement over
defendant’s (former) land and partition. Both suits won at trial, including costs and
damages.

Defendant hired (at substantial cost) a Maine attorney to appeal. The attorney
filed the appeal for defendant only, though he had durable power of attorney for his
disabled father, and has advised his siblings about an appeal. Defendant’s attorney
withdrew without request of hearing by court order. Defendant was ordered by the
court he then represented his trial clients on appeal, and to show cause why he
should not be dismissed. Defendant complied, after the court deadline, due to
his father’s disability, and lack of knowledge as to how his representation was
possible in the first place. He has not lived in Maine for over twenty-three years, nor

practiced there since 1989, but for some volunteer roles.
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Defendant proceeded in good faith to prosecute the appeal. He complied

with 2016 rules of procedure as written. If he did not - re timely filing for
example - the violations occurred after defendant had a first ever TIA stroke and
had been ordered by his doctor to avoid stress. In good faith he disagreed with the
trial court’s fact finding, on the legitimate facts opposed the trial court’s theory of
the case and its judgment. He cited considerable opposing Maine case law,
legislative history - not the least of which was the landmark national model 1971
Maine Shoreland Zoning Act designed to protect the public and private interests
against abuse of Maine’s most valuable natural resources - established legal
theories, and permitted legal practices supporting his appeal. The Law Court
disagreed. However, while finding his work egregiously frivolous an/or baseless
worthy of ethics sanction, that Court was forced to admit on Reconsideration that it
had plainly misrepresented, for no apparent reason given the overwhelming
record DEP documentation and DEP and Northport testimony to the contrary, that
Maine (DEP) had not ordered defendant not to comply with an unquestionably
lawful Northport NOV to bring his lot into Maine Shoreland Zoning Act compliance.
This was astounding result, considering the facts of the case and adversarial
demands and rights of the profession toward the full truth and full justice of any
legal problem. It set a precedent that the Law Court could simply disregard the
investigative and administrative law rights, duties and judgment of Maine
municipalities mandated by the legislature to enforce the Maine Shoreland Zoning
and set its own standards, including disregard for what town and state officials

actually say to the pubic and lot owners in Shoreland Zoning cases.
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Instead the Law Court and Board are focused on defendant’s alleged ethics

violations. There is no Maine common law precedent supporting this position.
“The people” of Maine as well as the defendant lost in the underlying litigation.
For example the Court offered no support for its judgment that the Shoreland
Zoning Act arose in 1992, the year Northport completed it ordinance of local
Enforcement. The Act was passed in 1971, with the mandate that towns pass local
administration and enforcement procedure, while Maine DEP had authority to
enforce the Act anywhere.

The common law of case facts arising, as defendant’s did, from 1971 forward
would presumably be that since 1971 defendant and public (Northport) had a right
to rely on the Act from inception. The common law would be where any rightful
authority cited violations, violators would be expected to comply with the law. The
common law would be that lot owners whose lands were violated by others would
be protected for lawful acts of zoning compliance, and against unlawful land abuses
and abusers. Where a grandmother wills and gifts lands and funds ‘in perpetuity’ to
her descendancy, the common law would be to support the grandmother’s lawful
intentions, and protect her great grandchildren according to them. Where court
record facts are alleged not to exist, the due process common law would be to
identify specifically what facts are being challenged so a defendant gets meaningful
notice of allegations, and an opportunity to be heard on them, especially where
property rights (ie law license) are concern. Where it is alleged that rules are not
followed, the common law would be to account for what the published rule

actually said (in 2015 when the appeal was filed; see attached Defendant Exhibit B,
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showing changes for relevant Maine R. App.P., 2014 to 2017. As late as 2016 Maine
R. Ap. P. 9(f) had no comb binding requirement for briefs. By 2017 Maine R, App. P.
7A(g)(3) demanded comb bindings. In 2014-15, Maine R. App. P 9(c ) did not
specify that reply briefs could not be filed against each plaintiff attorney of joined
actions, where in fact two independent cases (ie easement and partition of real
estate) were being tried at once by the same judge.

Defendant contends that MRPC violations asserted by the Board are not therefore
supported by a preponderance of evidence under either existing Maine ethics law or
common law and should be accordingly denied. Defendant requests that Court take
judicial notice of the fact that he has been administratively suspended for more than
ayear and has told the Board that he does not seek reinstatement given the impact
this case has had on his health and, regrettably, his current understanding of Maine
courts. As a practical matter it will be difficult to impossible for defendant to use
even his Connecticut or federal law licenses to make any kind of living, for health,
daily or litigation restitution purposes, if he is suspended from Maine practice, as
under Connecticut and federal Rules any court judgment of a discipline Rule
mandates voluntary reporting and submission to attendant investigations and
reciprocal discipline procedures.

WHEREFORE, for these reasons defendant requests that the Board’s Proposed
Factual Findings, Conclusion and Sanctions Order be denied.

Respectfully,

Date: November 28, 2017

Harold Burbank, 11
84 N. Mountain Road
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HHD-CV18-6088744 * SUPERIOR COURT

Office of Chief Disciplinary Counsel * Judicial District of Hartford
V. * April 8,2018

Harold Burbank II *

Answer to Complaint

Pursuant to Practice Book Rule 2-39 (b), but for complaint paragraphs 1 and 2,
respondent Harold Burbank II, a Connecticut citizen, and pro se Maine Law Court
appellant, whose Maine and Connecticut law licenses were incidental to his Maine
appeal of his private Maine real estate case underpinning Connecticut Disciplinary
Counsel’s complaint, denies Connecticut’s discipline complaint in total, denies any
and all Maine allegations and judgments underpinning Connecticut’s complaint, and
contends that all of his defenses herein meet Practice Book Rule 2-39(c) clear and
convincing evidence standards precluding commensurate or any discipline.

Respondent is not an expert litigator nor can he afford an attorney and is
accordingly proceeding pro se. He is not an expert in discipline law or practice.
Though he has offered a Sec. 10-46 denial, he finds no rule precluding pleading
a general denial and specific denials concurrently. The intention is to comply with
Practice Book Secs. 10-46 et seq., particularly good faith controversion of
any and all allegations of misconduct expressed or implied in Connecticut’s
complaint, and those of complaint Exhibit A, Maine Supreme Judicial Court Decision
and Order dated January 24, 2018, Docket No. BAR-17-12. Commensurate action in
Connecticut is unwarranted, and if taken would be without merit, standing and

constitutional foundation for reasons following:
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1. Respondent appeared in Maine’s Law Court as a pro se Connecticut citizen and
Maine land owner; not as a Maine or Connecticut attorney. The First and
Fourteenth Amendments precluded Maine from annexing Maine ethics law to
respondent’s appeal on these facts. Where the Maine Law Court so annexed Maine
ethics law to respondent’s appeal, he was denied fundamental First and Fourteenth
Amendment rights to petition government without fear of punishment, reprisal or
prior restraint. Where respondent’s Maine and Connecticut’s law licenses were
incidental to his Mair;‘e appearance, in which he argued Maine land owner and
Connecticut citizen issues of public concern, and where the Maine Law Court
unconstitutionally annexed Maine attorney ethics law to his fundamental First and
Fourteenth Amendment Maine appeal rights; and where Connecticut Discipline
Counsel’s instant complaint is based on these unconstitutional Maine processes,
allegations and judgments, Connecticut’s complaint violates respondent’s
fundamental First and Fourteenth Amendment rights: to petition government free
from punishment, reprisal and prior restraint; to due process and equal protection
of law; and to Article FIV, Section 1 US Constitution rights to liberty from ‘full faith
and credit’ of unconstitutional foreign judgments. Connecticut Discipline Counsel’s
complaint thus lacks merit and standing in Connecticut courts. Branti v Finkel, 445
US 507 (1980), Whitney v. California, 274 US 357 (1927), Abrams v US, 250 US 616
(1919), Schenck v. US, 240 US 47 (1919), New York Times v. US, 403 US 713 (1971),
McCulloch v. Maryland, 4 Wheaton 316 (1819).

2. Connecticut Discipline Counsel’s complaint is based on contrived, pretextural

Maine findings of fact, due to Maine Law Court malfeasance, since the letter and
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substance of these facts fail to appear, despite respondent’s pleadings demanding
them, anywhere in Maine prosecution pleadings and court judgments against him,
or in any Maine court records whatsoever, depriving the respondent of fundamental
due process rights to know what the alleged facts are and answer them at law. The
lack of legitimate M_‘aiﬁ'ne record facts alone underpinning Connecticut’s complaint
meets respondent’s Practice Book 2-39(c ) burden to show clear and convincing
evidence that any and all of his defenses in his answer are established as a matter of
law, precluding commensurate or any Connecticut discipline.

The illegitimacy of Connecticut’s case, and Maine’s underpinning it, stems from
a simple case history and fact pattern which Maine conflated as pre-text for faux
discipline is proved by another single fact, that upon review of respondent’s written
responses (Exhibit A) to Maine’s initial investigation letter, Maine’s bar counsel
advised respondent tflat bar counsel would recommend a ‘warning’ to Maine
discipline officials (Exhibit B), that did not require hearings, appearances, further
evidence or private or public sanctions of any kind, let alone threats of disbarment
and/or (year) suspension. These threats only came when Maine bar o6fficials,
apparently due to the Maine Law Court’s August 30, 2016 Lincoln v Burbank,
147A.3d 1165, 2016 ME 138 (Me. 2016) faux ruling, rejected their attorney’s
‘warning’ recommendation, demanding bar counsel to ‘aim higher’ (respondent was
told by his Maine atto'rney). No reasons for ‘aiming higher’ were given to
respondent or his I\;Iaine attorney.

Background facts of the underpinning Maine trial and appeal are that in 1993

respondent and fifteen relatives, including his severely disabled and dying father,
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his brother who lived in New Hampshire, and his sister who lived in North Carolina,
were gifted a Northport (Penobscot Bay), Maine shore land residential property by
Phyllis Burbank, respondent’s paternal grandmother. Phyllis sought respondent’s
legal advice about the gift before it was executed at her Maine law firm, so
respondent considers her a client. She died in 1996.

For years respondent was told by his father that trial plaintiff neighbors
trespassed on the property posted by his Phyllis and her husband against
trespassing. Neighbors cut a boundary path on Phyllis’s posted lot to access her
shoreline banking above her beach, where over many years they built, replaced and
and expanded a set,,oi; stairs down her bank to her beach, without establishing any
rights in her land, applying for required zoning permits (which would have failed for
lack of established land title) or asking Phyllis to acquire permits. For years
Northport was aware of the problem, told Phyllis and her husband about it in
the 1970s and that Northport could issue an NOV, but nothing was done.

Once neighbors built and rebuilt ‘their’ stairs there were two sets to the beach on
the property - one legal set Phyllis inherited when her folks gifted her the
property in the late 1940s, and a ‘new’, illegal set built, rebuilt and expanded

|
by trespassing neighbors, including rebuilds after 1971 when the 1971 Maine
Shoreland Zoning Act compelled Northport to police and enforce the Act.

In May, 2012 respondent observed fresh cutting of brush and trees by a
neighbor on respondent’s shoreline in violation of the Act. Having fruitlessly
spoken with neighbors and family before May, 2012 about these kinds of historic

violations and respondent and co-tenant liabilities to Northport and Maine for them,
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knowing neighbor intent to break the zoning law, with support from some of
respondent’s co-owners to enhance neighborhood ‘ocean views’ and illegal
neighbor and general pubic access to respondent’s beach, respondent contacted
Northport and Maine DEP shoreland zoning enforcement officers, who upon
respondent’s request inspected each violation, consulted each other on citation and
enforcement, and in fact by summer, 2012 cited respondent and co-owners by
Northport NOV for kseBVeral Act violations of illegal cutting and having two sets rather
than not one permissible set of stairs on a single lot to a shore. Northport at first
demanded that certain vegetation be remediated from Northport’s acceptable list of
plants, and that a set of stairs be removed, but later decided plant remediation
would cause more harm than good to the environmentally very sensitive shoreline
banking, and modified the NOV to removal of a set of stairs only by mid August,

2012.

Neighbors and some co-owners of the Burbank lot informally asked Northport to

reconsider its decision. It refused. They then asked Maine DEP Shoreland Zoning
Coordinator Attorney Deidre Schneider to intervene. Her August 8, 2012 letter to
Northport, exhaustively documented and argued to the Maine court and bar

discipline files, including respondent’s appeal to Maine’s Law Court, clearly stated
that as a matter of law under the Act, Northport was in the charge of the case, and

DEP and any other officials in Maine were not:

After the NOV was issued objections were raised by neighbors with support from other owners in
interest on the Burbank property that the NOV was in error due to the fact that both sets of stairs
predated shoreland zoning regulations. An additional claim is that there is a prescriptive
easement for access tojthe water on this portion of the property. The second claim is a legal
argument that would be need to be litigated and not something for either the Town or DEP to

decide.
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These objections raise the issue of whether or not there are additional facts involved that should
be included in the evaluation of the situation. The DEP would recommend (my emphasis) giving
those with objections an additional few weeks to provide evidence to negate the NOV,and to
extend the deadline for removal of these stairs until that time. However, even if the Town finds
there is sufficient evidence to support that two sets of stairs are legally in existence, it would
appear that the rebuilt set would have required some form of permitting (my emphasis).

While the DEP provides support to municipalities and ensures that shoreland zoning ordinances
are properly enforced, the municipality is the primary enforcer of these ordinances. In this case,
the DEP has provided advice to the municipality as to the particular shoreland zoning provisions
that appear to apply to this situation. In the end however, the final resolution of the matter will
be left to the municipality to decide in their sound enforcement discretion (my emphasis), based
upon the knowledge of local conditions, the particular facts of the case, and any additional
evidence provided by the NOV objectors. If however, the Town would like more guidance,
especially if provided with additional information, DEP staff is available for assistance. Exhibit
C, Schneider Letter, attached.

Regardless, on August 30, 2016 Maine’s Law Court, by a 6-0 vote, issued the

following clearly erroneous pretextural judgment in Lincoln v Burbank, infra:

~although the Town of Northport never formaily withdrew the notice of violation requiring
removal of a set of stairs on the Burbank property, Burbank was aware that, at the
direction of the DEP, the enforcement action had been put on hold...The evidence
demonstrates that Burbank sought and obtained the notice of violation as a pretense for
removal of the stairs. He may not, in these circumstances, claim to be innocently complying
with local law....Id, p.18.

" The evidence demonstrated no such thing. On the plain record facts it is beyond
comprehension that any competent or honorable court, by a 6-0 vote, could say
Maine had issued a ‘hold’, when the state’s top DEP shoreland zoning lawyer was on
the entire court and discipline events record, in writing and by sworn testimony,
that DEP had no authority, intention or record of a NOV ‘hold’, nor any authority,
intention or record of due process notice to anyone of DEP authority, intention

or record to even try {o implement a ‘hold’. The Law Court’s fabrication of an
executive branch (];EP) ‘hold’ is by itself clear and convincing and evidence of court
constructive fraud and malfeasance meeting Practice Book Sec. 2-39(c ) clear and

convincing evidence of Maine’s pretextural intent to deprive respondent of



\I3x

(7)

of a fair hearing in violation of his First and Fourteenth Amendment attorney
and/or citizen rights to petition government without threat of punishment, reprisal
or prior restraint, and equal protection and due process of law. The ruling also
violated Maine separation of powers law, which specifically precludes acts pursuant

to state (NOV) law offensive to the US Constitution:

The Legislature, with the exceptions hereinafter stated, shall have full power to make and
establish all reasonable laws and regulations for the defense and benefit of the people of this
State, not repugnant to this Constitution, nor to that of the United States. Maine Constitution
Article IV, Part Third, Sec 1.

Respondent in part successfully argued this theory in his Motion for
i
Reconsideration, from which on October 13, 2016 Maine’s Law court ‘corrected’ its

August 30, 2016 decision with an Errata Sheet vis:

The opinion of this Court certified on August 30, 2016, is amended as follows:

The Fourth sentence of [para 38] is amended to read:

We note, however, that although the Town of Northport never formally

withdrew the notice of violation requiring removal of a set of stairs

on the Burbank property, Burbank was aware that the DEP had recommended

that the Town put the enforcement action on hold pending resolution of issues
surrounding the age and potentially grandfathered status of the stairs and Neighbors’
claim to rights in the stairs.

The original opinion of the Judicial Branch website has been replaced with the
opinion as corrected. Exhibit D, Errata Sheet.
1

However the correction still did not satisfy all of respondent’s fundamental First and
Fourteenth Amendment to rights to petition government without punishment,
reprisal or prior restraint, or due process and equal protection of law rights,

where the court clearly left the following language of the August 30, 2016 decision

intact:

The evidence demonstrates that Burbank sought and obtained the notice of violation as a
pretense {my emphasis) for removal of the stairs. He may not, in these circumstances, claim to
be innocently complying with localdaw (my emphasis). Lincoln, infra, p. 18.
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Black’s Law Dictionary defines ‘pretext’ (pretense) as:

Ostensible reason or motive assigned or assumed as a color or cover for the real reasons
or motive; false appearance, pretense. Black’s Law Dictionary, 619, (5t ed. 1983).

Where there was no ‘hold’ on Northport’s NOV, not only was respondent’s
compliance with the NOV clearly and convincingly not pretense as Maine judged,
but a mandated, lawful, mandated and innocent act to comply with the 1971 Maine
Shoreland Zoning Act, 38 MRSA Secs. 435-453, ordered and not withdrawn by
Northport, that Northport was mandated by the People of Maine to enforce with
DEP guidance. The pretextual legal ‘fiction’ here was the Law Court’s holding that
respondent by law ‘was aware’ that he had any right, let alone a legal duty, not to
comply with the NOV, which record facts, and Northport, DEP and Maine law plainly
indicated that he did not have. The Law Court simply did not apply the law as the
Maine legislature, DEP and Northport intended, depriving respondent of First and
Fourteenth amendmént rights to petition government for grievance without fear of
punishment, repris;l or prior restraint, and due process and equal protection of law.

Respondent made this clear in his Motion for Reconsideration, where he agued if
he had rights or duties not to comply with lawful Northport NOV, he surely would
have had rights, from the day Northport issued the NOV, to direct Maine, DEP or
Northport notice of rights and duties not to comply with the NOV, plus in fact direct
notice of a fair hearing on Maine, DEP or Northport rights and duties not to comply,
plus an in fact due process fair hearing on Maine, DEP or Northport rights and duties
not comply with a lgv:'lful Northport NOV. From respondent’s Motion for

Reconsideration, Exhibit E, attached:
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All lawful orders concerning property rights, such as a 'hold’ from state and town zoning
officers, are subject to constitutional procedural due process safeguards. The US Supreme Court
has been particularly active in this area, and requires that procedural laws for property be applied

evenhandedly, so individuals are not subjected to the arbitrary exercise of government power.
Marchant v. Pennsylyaﬁia RR,153U.S.380(1894). The procedures "...are meant to protect
persons not from the deprivation, but from the mistaken or unjustified deprivation of life, liberty,
or property." Careyv. Piphus, 435 U.S. 247, 259 (1978). "[P]rocedural due process rules are
shaped by the risk of error inherent in the truth-finding process as applied to the generality of
cases.” Mathews v. Eldridge, 424 U.S. 319, 344 (1976). In the property context, due process
requires the element of ‘notice’, which the US Supreme Court has defined as:

{an) elementary and fundamental requirement...in any proceeding which is to be
accorded finality...reasonably calculated, under all the circumstances, to apprise
interested parties of the pendency of the action and afford them an opportunity to
present their objections. Mullane v. Central Hanover Trust Co., 339 U.S. 306, 314 (1950).

The notice must be sufficient to enable the recipient to determine what is being proposed and
what he must do to prevent the deprivation of his interest. Goldberg v. Kelly, 397 U.S. 254, 267-68
(1970) Ordinarily, service of the notice must be reasonably structured to assure that the person to
whom it is directed receives it. Armstrong v. Manzo, 380 U.S. 545, 550 (1965).

A 'hold’ contemplated by the Law Court in this case affected ‘resolution (my emphasis) of issues
surrounding the age ald potentially grandfathered status of the stairs and the neighbors’ claim to
rights in the stairs.’ "Law Court Decision, p. 18. ‘Resolution’ sounds in finality. A fair reading of the
Mullane v. Central Hanover Trust notice standard, applied to the instant facts as the Law Court
sees them, demands that all parties interested in the instant case - neighbors with claims, and
certainly all sixteen Burbank joint tenants subject to Northport’s NOV - be notified by either the
town or the state of any hold, or any government administration of the NOV affecting property
rights claimed in disputed Burbank land. Mullane held that these steps are required under the
due process clause so claimants can know what government intends to do regarding claimant
property, and what claimants can do to prevent deprivation of their interests. When a hold
exists, service of notice of the hold must be structured to assure that claimants to whom the
notice is directed receive it.

Mullane, a case of due process notice adequacy standards for a trust fund that petitioned under
New York law for a judicial settlement of accounts, analyzed why due process adequate notice
standards are very high in property cases, especially for out of state parties (which appellant and
two co-defendants were at trial) even though in-state notice by publication was held adequate for
in- state parties:

Quite different from the question of a state's power to discharge trustees is that of the
opportunity it must give beneficiaries to contest. Many controversies have raged about the
cryptic and abstract words of the Due Process Clause, but there can be no doubt that, ata
minimum, they require that deprivation of life, liberty or property by adjudication be
preceded by notice and opportunity for hearing appropriate to the nature of the case...

In two ways, this proceeding does or may deprive beneficiaries of property. It may cut off
their rights to have the trustee answer for negligent or illegal impairments of their interests.
Also, their interests are presumably subject to diminution in the proceeding by allowance of
fees and expenses to one who, in their names but without their knowledge, may conduct a
fruitless or uncompensatory contest. Certainly the proceeding is one in which they may be
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deprived of property rights and hence notice and hearing must measure up to the standards
of due process. Mullane, p.313.

Here the Mullane Court was not addressing parties analogous to Appellant, but parties like
appellant’s co-defendants, who were not notified in any way of a NOV hold, and whose property
interests in any town or state sponsored NOV hold process might have been, without their
knowledge, subject to diminution in a town or state proceeding by allowance of fees and
expenses to one who, in their names but without their knowledge, may conduct a fruitless or
uncompensatory contest. If such a proceeding had existed and gone forward, co-defendants may
have lost property rights. Notice to them, and to appellant, of any NOV hold therefore must meet
strict due process standards because;

“[t]he fundamental requisite of due process of law is the opportunity to be heard.” Grannis v.
Ordean, 234 U.S. 385, 234 U.S. 394. This right to be heard has little reality or worth unless one is
informed that the matter is pending and can choose for himself whether to appear or default,
acquiesce or contest. Mullane, p. 314.

In appellant’s case there was no NOV hold ordered, and no notice of a hold made to any
property rights claimant - not to the appellant, not to his co-defendants, not to the other Burbank
joint tenants, and not to the plaintiffs (neighbors). Had all Burbank defendants received such
notice, at least one (ie appellant) or some of them would have sought proper local or state
administrative process to be heard to prevent deprivation of their property interests. Exhibit E,
Motion for Reconsideration, pp. 6-10.

Regardless, Maine’s Law Court refused to acknowledge respondent’s rights to
constitutionally adequate Fourteenth Amendment due process notice of a hearing
while the NOV was pending, and a constitutional fair hearing in fact, relying instead
on a constitutionally illiterate ‘awareness’ standard for denying his claims of
innocent complian(ze with the NOV. Had constitutionally adequate notice and
hearing been offered or commanded by government before respondent complied
with the NOV, his actions may not have been ‘innocent’. As respondent
unsuccessfully argued to the Law Court, he had no right or duty to act in
government’s or an opponent’s interests on the facts. He had duties alone to comply
with lawful orders, especially so as a member of Maine and Connecticut bars. He has
no authority to send notices of hearings or rights to them. These are government

rights and duties alone. Maine’s Law Court avoided these issues altogether when it

2
}

6
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laid the impacts for his compliance with a lawful Northport order on him alone,
depriving him of First and Fourteenth Amendment rights to petition government
without punishment, reprisal and prior restraint, and due process and equal
protection of law.

By this example al(;ne of Maine acts to deprive respondent of fundamental
constitutional property and process rights, respondent has met his Practice
Book Sec. 2-39(c) burden of providing Connecticut courts with clear and
convincing evidence of unlawful Maine theories and facts of Maine
judgments intending to deprive and in fact depriving him of fundamental
Fourteenth Amendment due process and equal protection of law, as pretexts to
cover Maine court errors of fact and judgment in the appeal underpinning
Connecticut’s compla}nt. Connecticut therefore cannot sustain its burden of a prima
facie case for any ethical violations Maine found. It is regrettable that respondent’s
petition for certiorari to the US Supreme Court on these issues was denied. Burbank
v. Lincoln, 137 S.Ct. 1338 (2017).
3. Respondent’s fundamental First and Fourteenth Amendment rights are further

protected and enhanced by the Ninth Amendment:

The enumeration in the Constitution, of certain rights, shall not be construed to deny or
disparage others retained by the people.

Respondent contends Maine’s discipline process of him as a Maine attorney when he
petitioned as a Connecticut citizen alone was unconstitutionally unconscionable
violating his Ninth Amendment rights to liberty, conscience, free speech; to petition

government free from punishment, reprisal and prior restraint; to free thought; and
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privacy; as well as to due process and equal protection of them. The Ninth

Amendment was pl:o;)osed by James Madison as a literal a ‘right to conscience’.
Respondent contends that Maine violated his Ninth Amendment free speech,
thought, conscience and privacy rights by disciplining him as an attorney when he
petitioned Maine as a Connecticut citizen alone. Such discipline is PB Sec. 2-39(c)
clear and convincing evidence of the defense of unconscionability. The Ninth

has been successfully litigated in Connecticut courts. Griswold v Connecticut, 381
Us 479.

4. Other US constitutjonal founding liberty principles to petition government
without fear of repris:ell supporting respondent’s First, Ninth and Fourteenth
Amendment claims include the Declaration of Independence, US Constitution
Preamble, US Constitution Privileges and Immunities Clause, US Constitution
Supremacy Clause, and the Thirteenth Amendment.

5. Accordingly it is unconstitutional for any state to annex any disadvantage to the
the practice of fundamental individual federal freedoms, incluciing annexation of
state bar ethics rules and judgments chilling, or as in this case disregarding
completely, individua} citizen First Amendment petition rights, solely for alleged
violations of state (;thics) duties. Annexation is proscribed not only by First, Ninth
and Fourteenth Amendment individual liberties, but as constitutional scholar
Professor Charles L. Black argued in 1969 to his death (2001), the structure of the
Constitution itself. From McCullock v Maryland, 4 Wheaton 316 (1819), which Black

judged ‘the greatest of our constitutional cases’, he drew the following analysis:
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The...question in the case was whether a state might tax the functioning of the Bank of the United
Statés, admitting the later to be a validly created national instrumentality. Here I find my
students each year become rather puzzled. As laymen they have absorbed the layman'’s notions
about constitutional law, and they think it consists, indeed that it must consist, in the
interpretation of the commands embodied in particular texts. Yet (Justice) Marshall’s reasoning
on this branch of the case is, as [ read it, essentially structural. It has to do in great part with what
he conceives to be warranted relational properties between the national government and the
government of the states, with the structural corollaries of national supremacy - and, at one
point, the Mode of the formation of the Union. You can root the result, if you want to (and
Marshall sometimes seems to be doing this) in the supremacy clause of Article VI, but that seems
not to be a very satisfying rationale, for Article VI declares the supremacy of whatever the
national law may turn out to be, and does not purport to give content to that law. In this, perhaps
the greatest of our constitutional cases, judgment is reached not fundamentally on the basis of
that kind of textual exegesis which we tend to regard as normal, but on the basis of reasoning
from the total structute which the text has created. Charles, L Black, Jr., Structure and
Relationship in ConStitutional Law, pp. 14-15 (1969).

Respondent contends that Professor Black’s reasoning correctly puts
respondent’s First, Ninth and Fourteenth Amendment rights in proper federal
versus state power perspective. In Maine, no other group, indeed no other person,
has had their federal liberty ‘annexed’ as respondent’s liberty was, with a ‘disability’
of extraordinary state sanction (one year suspension) for exercising fundamental
First Amendment and other federal rights of petition in state court. Maine cited no
state or federal statute, nor any US or Maine constitution principle, nor any
compelling set of fa“cts proscribing those federal rights, or for historically doing so
against respondent. Maine simply recited a summary of alleged state ethics
violations - creatures of the court’s own unchecked creation, violations of which
respondent denied in detail (EXHIBIT F) - without weighing
Maine’s federal obligations under Maine’s scheme.

Respondent contends, supported by Black, that such denial of Fourteenth
Amendment due process of First Amendment and other government petition rights

are unconstitutional under the Article VI supremacy clause. Respondent further
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contends, as Black argued, that his federal constitutional and case law rights arise

not just from textual exegesis, but a well reasoned federal superstructure paradigm
of warranted relational properties between the national government and the
government of the §tz;tes, including but not limited to corollaries of national
supremacy, underpinning the formation of the Union. Respondent contends

the entire paradigm proscribes state interference with individual relationships
(rights) with the federal government.

Accordingly in respondent’s case there has yet to be any state or federal due
process accounting of this ‘interfering either with the operation of the federal
government or with the direct relations of the individual with that government.’ Id,

Maine therefore lacked standing and subject matter jurisdiction to regulate
respondent’s petitibn‘speech and opinions of his appeal.

6. Ethics law is designed not to punish the accused, but to protect the public. Where
respondent did not appear in Maine as a Maine or Connecticut attorney, Maine’s
Law Court had no valid ‘public interest’ to protect. Respondent’s fundamental rights
to petition without fear of reprisal outweighed any public interest, which is not
fundamental as a matter of law. Nor are court discipline powers and rules
fundamental law. Respondent’s fundamental rights outweighed alleged public and
court discipline right§ accordingly.

7. The complaint iscbrought pursuant to a reciprocity agreement. No states can agree
to reciproeally violate fundamental First or Fourteenth Amendment rights, nor
reciprocally deprive them of US citizens, without offending both Amendments.

Respondent contends that imposing reciprocal discipline on the facts and law of
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his case due to state ‘reciprocity’ contracts or agreements violates his First and

Fourteenth Amendment rights to petition government free from punishment,
reprisal and prior restraint

8. Maine thus lacked standing to prosecute respondent. Connecticut lacks standing
to base its complaint on such a Maine judgment. Exhibit A.

9. Respondent denies he failed to follow Maine procedural rules. He contends
several were not published at all or were constitutionally vague, depriving

him of Fourteenth Amendment rights.

10. Respondent denie‘s that he filed a Maine appeal. His Maine attorney, Mariah
Gleaton, did. Respondent did not file a Maine attorney appearance. Pursuant to
Maine Rule of Civil Procedure 89 and Maine Rule Appellate Procedure 10 Gleaton
filed to withdraw as respondent’s attorney December 4, 2015. Her motion
paragraph 6 stated respondent as ‘attorney or Appellees and as Appellant’ was
contacted and does not object to the motion. There is no record evidence
respondent was contacted ‘or Appellees’, for appellees, or for any party but himself
by Attorney Gleaton. Pespite Maine procedure rules otherwise, respondent was
denied a hearing on the nature and lawfulness of his attorney’s withdrawal, and
alleged duties he had unique to Maine law to trial clients in the circumstances,
denying him Fourteenth Amendment due process and equal protection of law.
Exhibit F. The Maine Law Court’s annexation without hearing of respondent duties
to represent trial clients on appeal who did not seek appeal to respondent’s First
Amendment Rights to petition government for personal grievance redress violated

respondent’s First Amendment rights to petition government free from threat of
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punishment, reprisal and prior restraint, and Fourteenth Amendment due process

and equal protection of law.

11. Respondent denies he attempted to represent anyone but himself on

appeal once his attorney withdrew. He unsuccessfully moved Maine’s Law Court
for oral argument to be heard on his father’s near-death health, inability to
represent himself or }‘1ire an attorney, and prejudice to his father’s property
interests in Maine cases underlying respondent’s Maine appeal and Connecticut’s
reliance on it for reciprocal discipline. Respondent did have Maine statutory power
of attorney over his father’s property affairs when respondent moved to be heard.
Denying these facts for reciprocal discipline offends respondent’s Fourteenth
Amendment due process and equal protection rights.

12. Even where attorneys are rightly disciplined in other states, it is well
established in Connec‘ticut that “commensurate action does not mean identical

action.” Inre Weisn;an,_203 Conn. 380, 384 (1987). “In order to establish a prima

facie case the proponent must submit evidence which, if credited is sufficient to
establish the fact or facts which it is adduced to prove.” Thomas v West Haven, 249
Conn. 385,392 (1999). The record shows that Connecticut cannot adduce evidence
for a prima facie discipline case, since Maine lacked a factual foundation for a prima
facie discipline case. The Maine discipline judgment was ordered by a Maine Law
Court single justice (See January 24, 2018 Decision and Order, Complaint Exhibit A),
who simply adoptefl sanctions findings of the full Maine Law Court’s August 30,

2016.

13. Respondent contends that Connecticut Constitution Sections 1,2, 4 and 5 offer
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him greater liberty, speech, petition, and due process protections in this matter than

his First and Fourteenth Amendment rights, and that the US Constitution is the
baseline for such fuzn&amental rights in his Connecticut case.

14. Respondent contends that after his January 12, 2016 stroke he was disabled
from fully participating in his Maine case as an attorney or Connecticut citizen by
doctor’s order that he should avoid stress and follow regimens to reduce
hypertension and future stroke risk flowing from that case, and that Maine courts,
especially in disciplinary procedures, failed to lawfully and fully account for health
performance impacts at that time, thereby unlawfully discriminating hm.

15 Respondent retai:}s the right to add, supplement, modify, change, and amend any
defenses due to health which has impacted his ability to prepare this Answer, and
due to facts that become and circumstances that become known to him through
Connecticut discipline process or other parties.

16. Respondent contends that Disciplinary Counsel v Peters-Hamlin, 2015 WL
3651918, decided May 20, 2015 is controlling law in this case.

17. Wherefore respondent prays that the complaint be dismissed with prejudice and
that respondent be awarded costs of defense and further relief the court finds

equitable and just.

Dated: April 13, 2018
Harold Burbank, II, Pro Se Respondent
84 N. Mountain Rd.
Canton, CT 06019
Ph. 860-693-2687

Certification

L hereby certify that a copy of this answer was US Mailed to Office of Chief
Disciplinary Counsel, 100 Washington Street, Hartford, CT 06106 on 4-16-18.
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HHD-CV18-6088744 * SUPERIOR COURT

Office of Chief Disciplinary Counsel * Judicial District of Hartford
V. * April 16,2018

Harold Burbank II *

First Amended Answer to Complaint

Pursuant to Practice Book Rule 2-39 (b), but for complaint paragraphs 1 and 2,
respondent Harold Burbank II, a Connecticut citizen, and pro se Maine Law Court
appellant, whose Maine and Connecticut law licenses were incidental to his Maine
appeal of his private Maine real estate case underpinning Connecticut Disciplinary
Counsel’s complaint, denies Connecticut’s discipline complaint in total, denies any
and all Maine allegations and judgments underpinning Connecticut’s complaint, and
contends that all of his defenses herein meet Practice Book Rule 2-39(c) clear and
convincing evidence standards precluding commensurate or any discipline.

Respondent is not an expert litigator nor can he afford an attorney and is
accordingly proceeding pro se. He is not an expert in discipline law or practice.
Though he has offered a Sec. 10-46 denial, he finds no rule precluding pleading
a general denial and specific denials concurrently. The intention is to comply with
Practice Book Secs. 10-46 et seq,, particularly good faith controversion of
any and all allegations of misconduct expressed or implied in Connecticut’s
complaint, and those of complaint Exhibit A, Maine Supreme Judicial Court Decision
and Order dated January 24, 2018, Docket No. BAR-17-12. Commensurate action in
Connecticut is unwarranted, and if taken would be without merit, standing and

constitutional foundation for reasons following:
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1. Respondent appeared in Maine’s Law Court as a pro se Connecticut citizen and
Maine land owner; not as a Maine or Connecticut attorney. The First and
Fourteenth Amendments precluded Maine from annexing Maine ethics law to
respondent’s appeal on these facts. Where the Maine Law Court so annexed Maine
ethics law to respondent’s appeal, he was denied fundamental First and Fourteenth
Amendment rights to petition government without fear of punishment, reprisal or
prior restraint. Where respondent’s Maine and Connecticut’s law licenses were
incidental to his Maine appearance, in which he argued Maine land owner and
Connecticut citizen issues of public concern, and where the Maine Law Court
unconstitutionally annexed Maine attorney ethics law to his fundamental First and
Fourteenth Amendment Maine appeal rights; and where Connecticut Discipline
Counsel’s instant complaint is based on these unconstitutional Maine processes,
allegations and judgments, Connecticut’s complaint violates respondent’s
fundamental Firstand Fourteenth Amendment rights: to petition government free
from punishment, reprisal and prior restraint; to due process and equal protection
of law; and to Article 1V, Section 1 US Constitution rights to liberty from ‘full faith
and credit’ of unconstitutional foreign judgments. Connecticut Discipline Counsel’s
complaint thus lacks merit and standing in Connecticut courts. Branti v Finkel, 445
US 507 (1980), Whitney v. California, 274 US 357 (1927), Abrams v US, 250 US 616
(1919), Schenck v. US, 240 US 47 (1919), New York Timesv. US, 403 US 713 (1971),
McCulloch v. Maryland, 4 Wheaton 316 (1819).

2. Connecticut Discipline Counsel’s complaint is based on contrived, pretextural

Maine findings of fact, due to Maine Law Court malfeasance, since the letter and
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substance of these facts fail to appear, despite respondent’s pleadings demanding
them, anywhere in Maine prosecution pleadings and court judgments against him,
or in any Maine court records whatsoever, depriving the respondent of fundamental
due process rights to know what the alleged facts are and answer them at law. The
lack of legitimate Maine record facts alone underpinning Connecticut’s complaint
meets respondent’s Practice Book 2-39(c ) burden to show clear and convincing
evidence that any and all of his defenses in his answer are established as a matter of
law, precluding commensurate or any Connecticut discipline.

The illegitimacy of Connecticut’s case, and Maine’s underpinning it, stems from
a simple case history and fact pattern which Maine conflated as pre-text for faux
discipline is proved by another single fact, that upon review of respondent’s written
responses (Exhibit A) to Maine’s initial investigation letter, Maine’s bar counsel
advised respondent that bar counsel would recommend a ‘warning’ to Maine
discipline officials (Exhibit B), that did not require hearings, appearances, further
evidence or private or public sanctions of any kind, let alone threats of disbarment
and/or (year) suspension. These threats only came when Maine bar officials,
apparently due to the Maine Law Court’s August 30, 2016 Lincoln v Burbank,
147A.3d 1165, 2016 ME 138 (Me. 2016) faux ruling, rejected their attorney’s
‘warning’ recommendation, demanding bar counsel to ‘aim higher’ (respondent was
told by his Maine attorney). No reasons for ‘aiming higher’ were given to
respondent or his Maine attorney.

Background facts of the underpinning Maine trial and appeal are that in 1993

respondent and fifteen relatives, including his severely disabled and dying father,
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his brother who lived in New Hampshire, and his sister who lived in North Carolina,
were gifted a Northport (Penobscot Bay), Maine shore land residential property by
Phyllis Burbank, respondent’s paternal grandmother. Phyllis sought respondent’s
legal advice about the gift before it was executed at her Maine law firm, so
respondent considers her a client. She died in 1996.

For years respondent was told by his father that trial plaintiff neighbors
trespassed on the property posted by his Phyllis and her husband against
trespassing. Neighbors cut a boundary path on Phyllis’s posted lot to access her
shoreline banking above her beach, where over many years they built, replaced and
and expanded a set of stairs down her bank to her beach, without establishing any
rights in her land, applying for required zoning permits (which would have failed for
lack of established land title) or asking Phyllis to acquire permits. For years
Northport was aware of the problem, told Phyllis and her husband about it in
the 1970s and that Northport could issue an NOV, but nothing was done.

Once neighbors built and rebuilt ‘their’ stairs there were two sets to the beach on
the property - one legal set Phyllis inherited when her folks gifted her the
property in the late 1940s, and a ‘new’, illegal set built, rebuilt and expanded
by trespassing neighbors, including rebuilds after 1971 when the 1971 Maine
Shoreland Zoning Act compelled Northport to police and enforce the Act.

In May, 2012 respondent observed fresh cutting of brush and trees by a
neighbor on respondent’s shoreline in violation of the Act. Having fruitlessly
spoken with neighbors and family before May, 2012 about these kinds of historic

violations and respondent and co-tenant liabilities to Northport and Maine for them,
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knowing neighbor intent to break the zoning law, with support from some of
respondent’s co-owners to enhance neighborhood ‘ocean views’ and illegal
neighbor and general pubic access to respondent’s beach, respondent contacted
Northport and Maine DEP shoreland zoning enforcement officers, who upon
respondent’s request inspected each violation, consulted each other on citation and
enforcement, and in fact by summer, 2012 cited respondent and co-owners by
Northport NOV for several Act violations of illegal cutting and having two sets rather
than not one permissible set of stairs on a single lot to a shore. Northport at first
demanded that certain vegetation be remediated from Northport's acceptable list of
plants, and that a set of stairs be removed, but later decided plant remediation
would cause more harm than good to the environmentally very sensitive shoreline
banking, and modified the NOV to removal of a set of stairs only by mid August,
2012.

Neighbors and some co-owners of the Burbank lot informally asked Northport to
reconsider its decision. It refused. They then asked Maine DEP Shoreland Zoning
Coordinator Attorney Deidre Schneider to intervene. Her August 8, 2012 letter to
Northport, exhaustively documented and argued to the Maine court and bar
discipline files, including respondent’s appeal to Maine’s Law Court, clearly stated
that as a matter of law under the Act, Northport was in the charge of the case, and

DEP and any other officials in Maine were not:

After the NOV was issued objections were raised by neighbors with support from other owners in
interest on the Burbank property that the NOV was in error due to the fact that both sets of stairs
predated shoreland zoning regulations. An additional claim is that there is a prescriptive
easement for access to the water on this portion of the property. The second claim is a legal
argument that would be need to be litigated and not something for either the Town or DEP to
decide.
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These objections raise the issue of whether or not there are additional facts involved that should
be included in the evaluation of the situation. The DEP would recommend (my emphasis) giving
those with objections an additional few weeks to provide evidence to negate the NOV, and to
extend the deadline for removal of these stairs until that time. However, even if the Town finds
there is sufficient evidence to support that two sets of stairs are legally in existence, it would
appear that the rebuilt set would have required some form of permitting (my emphasis).

While the DEP provides support to municipalities and ensures that shoreland zoning ordinances
are properly enforced, the municipality is the primary enforcer of these ordinances. In this case,
the DEP has provided advice to the municipality as to the particular shoreland zoning provisions
that appear to apply to this situation. In the end however, the final resolution of the matter will
be left to the municipality to decide in their sound enforcement discretion (my emphasis), based
upon the knowledge of local conditions, the particular facts of the case, and any additional
evidence provided by the NOV objectors. If however, the Town would like more guidance,
especially if provided with additional information, DEP staff is available for assistance. Exhibit
C, Schneider Letter, attached.

Regardless, on August 30, 2016 Maine’s Law Court, by a 6-0 vote, issued the

following clearly erroneous pretextural judgment in Lincoln v Burbank, infra:

..although the Town of Northport never formally withdrew the notice of violation requiring
removal of a set of stairs on the Burbank property, Burbank was aware that, at the

direction of the DEP, the enforcement action had been put on hold...The evidence
demonstrates that Burbank sought and obtained the notice of violation as a pretense for
removal of the stairs. He may not, in these circumstances, claim to be innocently complying
with local law...Id, p.18.

The evidence demonstrated no such thing. On the plain record facts it is beyond
comprehension that any competent or honorable court, by a 6-0 vote, could say
Maine had issued a ‘hold’, when the state’s top DEP shoreland zoning lawyer was on
the entire court and discipline events record, in writing and by sworn testimony,
that DEP had no authority, intention or record of a NOV ‘hold’, nor any authority,
intention or record of due process notice to anyone of DEP authority, intention

or record to even try to implement a ‘hold’. The Law Court’s fabrication of an
executive branch (DEP) ‘hold’ is by itself clear and convincing and evidence of court
constructive fraud and malfeasance meeting Practice Book Sec. 2-39(c ) clear and

convincing evidence of Maine’s pretextural intent to deprive respondent of
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of a fair hearing in violation of his First and Fourteenth Amendment attorney
and/or citizen rights to petition government without threat of punishment, reprisal
or prior restraint, and equal protection and due process of law. The ruling also
violated Maine separation of powers law, which specifically precludes acts pursuant

to state (NOV) law offensive to the US Constitution:

The Legislature, with the exceptions hereinafter stated, shall have full power to make and
establish all reasonable laws and regulations for the defense and benefit of the people of this
State, not repugnant to this Constitution, nor to that of the United States. Maine Constitution
Article IV, Part Third, Sec 1.

Respondent in part successfully argued this theory in his Motion for
Reconsideration, from which on October 13, 2016 Maine’s Law court ‘corrected’ its

August 30, 2016 decision with an Errata Sheet vis:

The opinion of this Court certified on August 30, 2016, is amended as follows:

The Fourth sentence of {para 38] is amended to read:

We note, however, that although the Town of Northport never formally

withdrew the notice of violation requiring removal of a set of stairs

on the Burbank property, Burbank was aware that the DEP had recommended

that the Town put the enforcement action on hold pending resolution of issues
surrounding the age and potentially grandfathered status of the stairs and Neighbors’
claim to rights in the stairs.

The original opinion of the Judicial Branch website has been replaced with the
opinion as corrected. Exhibit D, Errata Sheet.

However the correction still did not satisfy all of respondent’s fundamental First and
Fourteenth Amendment to rights to petition government without punishment,
reprisal or prior restraint, or due process and equal protection of law rights,

where the court clearly left the following language of the August 30, 2016 decision
intact:

The evidence demonstrates that Burbank sought and obtained the notice of violation as a
pretense (my emphasis) for removal of the stairs. He may not, in these circumstances, claim to
be innocently complying with local law (my emphasis). Lincoln, infra, p. 18.
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Black’s Law Dictionary defines ‘pretext’ (pretense) as:

Ostensible reason or motive assigned or assumed as a color or cover for the real reasons
or motive; false appearance, pretense. Black’s Law Dictionary, 619, {5t ed. 1983).

Where there was no ‘hold’ on Northport’s NOV, not only was respondent’s
compliance with the NOV clearly and convincingly not pretense as Maine judged,
but a mandated lawful and innocent act to comply with the 1971 Maine
Shoreland Zoning Act, 38 MRSA Secs. 435-453, ordered and not withdrawn by
Northport, that Northport was mandated by the People of Maine to enforce with
DEP guidance. The pretextual legal fiction” here was the Law Court’s holding that
respondent by law ‘was aware’ that he had any right, let alone a legal duty, not to
comply with the NOV, which record facts, and Northport, DEP and Maine law plainly
indicated that he did not have. The Law Court simply did not apply the law as the
Maine legislature, DEP and Northport intended, depriving respondent of First and
Fourteenth amendment rights to petition government for grievance without fear of
punishment, reprisal or prior restraint, and due process and equal protection of law.
Respondent made this clear in his Maine Law Court Motion for Reconsideration,
where he agued if he had rights or duties not to comply with lawful Northport NOVs,
he surely would have had rights, from the day Northport issued the NOV, to direct
Maine, DEP or Northport notice of rights and duties not to comply with NOVs,
plus in fact direct notice of a fair hearing on Maine, DEP or Northport rights and
duties not to comply, plus an in fact due process fair hearing on Maine, DEP or
Northport rights and duties not comply with a lawful Northport NOV. From

respondent’s Motion for Reconsideration, Exhibit E, attached:
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All lawful orders concerning property rights, such as a ‘hold’ from state and town zoning
officers, are subject to constitutional procedural due process safeguards. The US Supreme Court
has been particularly active in this area, and requires that procedural laws for property be applied
evenhandedly, so individuals are not subjected to the arbitrary exercise of government power.
Marchantv. Pennsylvania R.R, 153 U.S. 380 (1894). The procedures "...are meant to protect
persons not from the deprivation, but from the mistaken or unjustified deprivation of life, liberty,
or property." Careyv. Piphus, 435 U.S. 247, 259 (1978). "[P]rocedural due process rules are
shaped by the risk of error inherent in the truth-finding process as applied to the generality of
cases." Mathews v. Eldridge, 424 U.S. 319, 344 (1976). In the property context, due process
requires the element of ‘notice’, which the US Supreme Court has defined as:

(an) elementary and fundamental requirement...in any proceeding which is to be
accorded finality...reasonably calculated, under all the circumstances, to apprise
interested parties of the pendency of the action and afford them an opportunity to
present their objections. Mullane v. Central Hanover Trust Co., 339 U.S. 306, 314 (1950).

The notice must be sufficient to enable the recipient to determine what is being proposed and
what he must do to prevent the deprivation of his interest. Goldberg v. Kelly, 397 U.S. 254, 267-68
(1970) Ordinarily, service of the notice must be reasonably structured to assure that the person to
whom it is directed receives it. Armstrong v. Manzo, 380 U.S. 545, 550 (1965).

A 'hold’ contemplated by the Law Court in this case affected ‘resolution (my emphasis) of issues
surrounding the age and potentially grandfathered status of the stairs and the neighbors’ claim to
rights in the stairs.” Law Court Decision, p. 18. ‘Resolution’ sounds in finality. A fair reading of the
Mullane v. Central Hanover Trust notice standard, applied to the instant facts as the Law Court
sees them, demands that all parties interested in the instant case - neighbors with claims, and
certainly all sixteen Burbank joint tenants subject to Northport's NOV - be notified by either the
town or the state of any hold, or any government administration of the NOV affecting property
rights claimed in disputed Burbank land. Mullane held that these steps are required under the
due process clause so claimants can know what government intends to do regarding claimant
property, and what claimants can do to prevent deprivation of their interests. When a hold
exists, service of notice of the hold must be structured to assure that claimants to whom the
notice is directed receive it.

Mullane, a case of due process notice adequacy standards for a trust fund that petitioned under
New York law for a judicial settlement of accounts, analyzed why due process adequate notice
standards are very high in property cases, especially for out of state parties (which appellant and
two co-defendants were at trial) even though in-state notice by publication was held adequate for
in- state parties:

Quite different from the question of a state's power to discharge trustees is that of the
opportunity it must give beneficiaries to contest. Many controversies have raged about the
cryptic and abstract words of the Due Process Clause, but there can be no doubt that, at a
minimum, they require that deprivation of life, liberty or property by adjudication be
preceded by notice and opportunity for hearing appropriate to the nature of the case...

In two ways, this proceeding does or may deprive beneficiaries of property. It may cut off
their rights to have the trustee answer for negligent or illegal impairments of their interests.
Also, their interests are presumably subject to diminution in the proceeding by allowance of
fees and expenses to one who, in their names but without their knowledge, may conduct a
fruitless or uncompensatory contest. Certainly the proceeding is one in which they may be
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deprived of property rights and hence notice and hearing must measure up to the standards
of due process. Mullane, p. 313.

Here the Mullane Court was not addressing parties analogous to Appellant, but parties like
appellant’s co-defendants, who were not notified in any way of a NOV hold, and whose property
interests in any town or state sponsored NOV hold process might have been, without their
knowledge, subject to diminution in a town or state proceeding by allowance of fees and
expenses to one who, in their names but without their knowledge, may conduct a fruitless or
uncempensatory contest. If such a proceeding had existed and gone forward, co-defendants may
have lost property rights. Notice to them, and to appellant, of any NOV hold therefore must meet
strict due process standards because:

“{t]he fundamental requisite of due process of law is the opportunity to be heard." Grannis v.
Ordean, 234 U. S. 385, 234 U. S. 394. This right to be heard has little reality or worth unless one is
informed that the matter is pending and can choose for himself whether to appear or default,
acquiesce or contest. Mullane, p. 314.

Inappellant’s case there was no NOV hold ordered, and no notice of a hold made to any
property rights claimant - not to the appellant, not to his co-defendants, not to the other Burbank
joint tenants, and not to the plaintiffs (neighbors). Had all Burbank defendants received such
notice, at least one (ie appellant) or some of them would have sought proper local or state
administrative process to be heard to prevent deprivation of their property interests. Exhibit E,
Motion for Reconsideration, pp. 6-10.

Regardless, Maine’s Law Court refused to acknowledge respondent’s, or any
party’s, fundamental, constitutionally minimal Fourteenth Amendment due
process and equal protection adjudicative rights to notice appropriate to the nature
of an NOV case directly from the proper NOV adjudicative authority - Northport,
not DEP - of any adjudicative ‘awareness’ rights or duties respondent had at law to
net comply with a lawful Northport NOV before he complied with it.

Mullane rightly contemplated parties like respondent whose due process rights
at ‘minimum...required that deprivation of life, liberty or property (including
deprivations of protections of Maine’s 1971 Shoreland Zoning Act against illegal
environmental trespass and unpermitted environmentally non-conforming
structures) be preceded by notice and opportunity for hearing appropriate to the

nature of the case...”. Fourteenth Amendment due process and equal protection

notice and opportunity to be heard appropriate to this case was for Northport
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to decide by authority specifically delegated to Northport by the Shoreland Zoning

Act, and not authority of Maine courts., since the Act primarily requires local citizen

Input, via town zoning boards and otherwise, for local shoreland zone management:

The Mandatory Shoreland Zoning Act establishes a balance of State oversight and municipal
control. The law requires the Department of Environmental Protection (DEP), its Commiissioner
and the Board of Environmental Protection to provide minimum guidelines and oversight to
assure compliance with the legislative purposes and requirements of the law, whereas primary
authority for adoption, administration and enforcement of shoreland zoning ordinances
(my emphasis) rests with the municipalities. The respective roles and responsibilities, as
stipulated by the Act are outlined below...

In accordance with a comprehensive plan, municipalities shall prepare, adopt and submit for
approval, a zoning and land use ordinance that is consistent with or no less stringent than the
minimum guidelines:(section 438-A(2)); Put administrative procedures in place to

administer the ordinance through a permit application, review, permitting and inspection
process; The municipal officials shall annually appeint/reappoint a code enforcement officer
{can be the planning board) who will have the responsibility to (section 441(1)and (3)):
Enforce the local shoreland zoning ordinance; Collect and remit any authorized shoreland
zoning permit application fee; Keep a complete record of all essential transactions of the office
(applications, permits, revocations, variances, appeals, court actions, violations); On a biennial
basis, submit a summary of this record to the DEP; and Investigate alleged violations of the
ordinance. Background and Considerations of Shoreland Zoning Rules and Regulations

As They Relate to the Study of Restoring Tidal Flow To the West Branch of the Pleasant River,
Prepared for The Town of Addison (ME) and the West Branch Study Committee, April 2007,p 3.

Maine court judgments underpinning Connecticut’s discipline complaint
presumed authority, with no basis in Maine law or record fact whatever, that
Northport had no role in the administration of respondent’s rights and duties
re Northport’s NOV, when the exact opposite was true. Northport had primary
legislative authority to review and administer respondent’s NOV conduct, and
Maine courts unconstitutionally usurped that authority, and thereby respondent’s
Fourteenth Amendment due process and equal protection rights to that authority,
by failing to account for lack of Northport notice and hearing of any NOV changes -
of which there were none anyway.

As foreseen and precluded by Mullane, due process deprivations of Northport’s
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authority and its protections unlawfully deprived respondent of significant

property rights, by total loss of his Maine real estate, his rights to the testamentary
trust left by his grandmother Phyllis Burbank supporting that real estate, his rights
to gift those rights to his children, Phyllis’s lineal grandchildren, as her estate plan
intended; and his children’s loss in fact of their real property and trust fund
property interests in their great grandmother’s estate plan. Further property
deprivations included fines and costs Maine courts levied on respondent of over
$35,000 satisfied only by forced sale and proceeds lien of respondent’s Northport
real estate, plus respondent’s bankruptcy discharge of Maine court fines and cost
award balances. All of respondent’s trial co-defendant’s real property interests
were similarly diminished back lack of protection by Northport’s NOV
administrative authority. The record facts that Northport did not issue a withdrawal
or modification of its NOV after informal protests of interested neighbors and
respondent’s co-owners prior to respondent’s compliance strongly supports the
inference that Northport strongly disagreed with neighbor protests of the NOV and
by Maine legislated local authority intended to protect respondent’s and Northport’s
interests in seeing Maine’s Shoreland Zoning Act enforced against any interested
party.

Respondent’s property deprivations resulting from Maine court denials of
his Fourteenth Amendment due process and equal protection rights of 1971
Maine Shoreland Zening Act Northport NOV administrative process would have
been avoided if respondent had been afforded Northport process proximate to the

time required for NOV compliance - mid August, 2012, though in deference to DEP
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he did not comply until September 11, 2012. In August and September, 2012

neighbors had neither established any rights in respondent’s land nor Northport
permits for cutting a path proximate to neighbor lots across respondent’s shoreland
and erecting a forty foot set of stairs down respondent’s highly protected shoreland
embankment to respondent’s highly protected beach. Neighbors did not sue for
land rights until February, 2013. Exhibit C, DEP Attorney Schneider letter.

The clear record facts of Maine court denial of respondent’s fundamental
Fourteenth Amendment due process and equal protection property rights to local
Northport NOV adjudicative administrative process to preclude devastating
property rights devastations meets Practice Book Sec. 2-39 (c) clear and convincing
record evidence standards of his Fourteenth Amendment defenses precluding
Connecticut discipline in this case. The same records facts meet Practice Book Sec.
2-39( c) clear and convincing evidence standards of respondent’s defense of
compliance with Maine law, precluding reciprocal Connecticut discipline.

3. Where record facts showed that underpinning Maine lawsuit plaintiffs had
questions about the NOV, yet only informally approached Northport and DEP about
them, and did not file a Northport zoning board NOV appeal, nor a lawsuit prior to
respondent’s September 11, 2012 NOV compliance sixty days from NOV issue,
including a month after DEP recommended (to Northport only) a short delay before
compliance, during which no party produced adverted new evidence to void the
NOV, Maine’s Law Court deprived respondent of Fourteenth Amendment due
process and equal protection rights demanded at trial and on appeal by failing to

account for facts that NOV delay seeking parties failed to exhaust Northport NOV
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administrative remedies, requiring that court to allow respondent the defense of

laches, as pled in his answer to his trial complaint, but avoided in Maine courts.
The laches defense exists in the trial record on the issue of NOV validity. Where
Maine courts denied respondent’s Northport NOV adjudicative due process and
equal protection rights to notice and hearing, respondent may plead laches as a
defense to Connecticut’s discipline complaint since foreign judgments denying
fundamental Fourteenth Amendment Northport NOV adjudicative due process and
equal protection rights to a laches defense cannot lawfully underpin a Connecticut
discipline complaint, and do not establish evidence minimum required for a
Connecticut attorney discipline complaint, since, due to respondent’s lawful Maine
Laches defense, Maine parties did not have Maine rights to avoid respondent’s
compliance with Northport’s NOV, and Maine courts were without standing to
vindicate Maine plaintiffs’ alleged property rights subject to law N orthport NOV
where those plaintiffs’ failed to act on their alleged property rights in a Northport
zoning adjudication forum. Maine court record facts on respondent’s laches defense
are Practice Book Sec. 2-39( c) clear and convincing evidence of respondent’s
Connecticut defense of laches.
4. Respondent’s fundamental First and Fourteenth Amendment rights to petition
government for grievance redress without fear of punishment reprisal, or prior
restraint; and to be considered a US and Connecticut citizen and not a Maine or
Connecticut attorney when representing himself in Maine or any courts in Maine or

any personal property matters; and to independent though and to dissent from
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Maine or any government opinions; and to advance legal theories consistent with

these independent thoughts, theories of law, relevant facts, and personal,
conscientious, informed judgments of all of them consistent with First and
Fourteenth Amendment fundamental rights as acts of conscience and human rights;

are protected and enhanced by the US Constitution Ninth Amendment:;

The enumeration in the Constitution, of certain rights, shall not be construed to deny or
disparage others retained by the people.

Respondent contends Maine’s discipline process of him as a Maine attorney when
he petitioned as a Connecticut citizen alone was unconstitutionally unconscionable,
violating his Ninth Amendment rights to privacy, liberty, conscience, and free
speech; to petition government free from punishment, reprisal and prior restraint;
to free thought; and privacy; as well as to Fourteenth Amendment due process and
equal protection of these rights. The Ninth Amendment was proposed by James
Madison as a literal a ‘right to conscience’. Respondent contends that Maine
violated his Ninth Amendment conscience rights by disciplining him as an attorney
when he petitioned Maine as a Connecticut citizen and a human being alone. Such
discipline is PB Sec. 2-39(c) clear and convincing evidence of the defense of
unconscionability. The Ninth has been successfully litigated in Connecticut courts.
Griswold v Connecticut, 381 US 479. Rights protected by the Ninth Amendment, as
they were in Maine, cannot be contested in Connecticut as a basis for attorney
discipline.

5. Other US constitutional founding liberty principles to petition government

without fear of reprisal supporting respondent’s First, Ninth and Fourteenth
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Amendment claims are found in the Declaration of Independence, US Constitution

Preamble, US Constitution Privileges and Immunities Clause, US Constitution
Supremacy Clause, and the Thirteenth Amendment. Accordingly it is
unconstitutional for any state to annex any disadvantage to the practice of
fundamental individual federal freedoms, including annexation of state bar ethics
rules and judgments chilling, or as in this case disregarding completely, individual
citizen First Amendment petition rights, solely for alleged violations of state (ethics)
duties. Annexation is proscribed not only by First, Ninth and Fourteenth
Amendment individual liberties, but as constitutional scholar Professor Charles L.
Black argued in 1969 to his death (2001), by the structure of the Constitution itself.
From McCullock v Maryland, 4 Wheaton 316 (1819), which Black judged ‘the

greatest of our constitutional cases’, he drew the following analysis:

The...question in the case was whether a state might tax the functioning of the Bank of the United
States, admitting the later to be a validly created national instrumentality. Here I find my
students each year become rather puzzled. As laymen they have absorbed the layman'’s notions
about constitutional law, and they think it consists, indeed that it must consist, in the
interpretation of the commands embodied in particular texts. Yet (Justice) Marshall’s reasoning
on this branch of the case is, as I read it, essentially structural. It has to do in great part with what
he conceives to be warranted relational properties between the national government and the
government of the states, with the structural corollaries of national supremacy - and, at one
point, the Mode of the formation of the Union. You can root the result, if you want to (and
Marshall sometimes seems to be doing this) in the supremacy clause of Article VI, but that seems
notio be a very satisfying rationale, for Article VI declares the supremacy of whatever the
national law may turn out to be, and does not purport to give content to that law. In this, perhaps
the greatest of our constitutional cases, judgment is reached not fundamentally on the basis of
that kind of textual exegesis which we tend to regard as normal, but on the basis of reasoning
from the total structure which the text has created. Charles, L Black, Jr., Structure and
Relationship in Constitutional Law, pp. 14-15 (1969).

Respondent contends that Professor Black’s reasoning correctly puts
respondent’s First, Ninth and Fourteenth Amendment rights in proper federal

versus state power perspective. In Maine, no other group, indeed no other person,
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has had their federal liberty ‘annexed’ as respondent’s liberty was, with a ‘disability’

of extraordinary state sanction (one year suspension) for exercising fundamental
First Amendment and other federal rights of petition in state court. Maine cited no
state or federal statute, nor any US or Maine constitution principle, nor any
compelling set of facts proscribing those federal rights, or for historically doing so
against respondent. Maine simply recited a summary of alleged state ethics
violations - creatures of the court’s own unchecked creation, violations of which
respondent denied in detail (EXHIBIT F) - without weighing Maine’s federal
obligations under Maine’s scheme.
6. Respondent thus contends, supported by Black, that such denial of Fourteenth
Amendment due process and equal protection of First Amendment and other
government petition rights are unconstitutional under the Article VI supremacy
clause. Respondent further contends, as Black argued, that his federal constitutional
and case law rights arise not just from textual exegesis, but a well reasoned federal
superstructure paradigm of warranted relational properties between the national
government and the government of the states, including but not limited to
corollaries of national supremacy, underpinning the formation of the Union.
Respondent contends the entire paradigm proscribes state interference with
individual relationships(rights) with the federal government.

Accordingly in respondent’s case there has yet to be any state or federal due
process accounting of this ‘interfering either with the operation of the federal
government or with the direct relations of the individual with that government.’ Id,

Accordingly, as argued infra, Maine lacked standing to regulate respondent’s
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petition speech and opinions of his appeal.

7. Ethics law is designed not to punish the accused, but to protect the public. Where
respondent did not appear in Maine as a Maine or Connecticut attorney, Maine’s
Law Court had no valid ‘public interest’ to protect. Respondent’s fundamental rights
to petition without fear of reprisal outweighed any public interest, which is not
fundamental as a matter of law. Nor are court discipline powers and rules
fundamental law. Respondent’s fundamental rights outweighed alleged public and
court discipline rights accordingly. Accordingly Connecticut’s complaint fails to state
claims for which relief can be granted, as they cannot muster even a preponderance
of evidence from Maine courts overcoming strict scrutiny of respondent’s
fundamental First Amendment and Fourteenth Amendment due process and
equal protection rights to petition government free from punishment, reprisal
and prior restraint; and efforts to so are clear and convincing Practice Book 2-39(c)
evidence to unlawfully chill and deny respondent’s fundamental First and
Fourteenth Amendment rights.

8. The complaint is brought pursuant to a reciprocity agreement. No states can
contract to reciprocally violate fundamental First or Fourteenth Amendment rights,
nor reciprocally deprive them of US citizens, without offending both Amendments.
Reciprocal contracts to violate fundamental First, Ninth and Fourteenth
Amendment rights to petition government free from punishment, reprisal and prior
restraint, and Fourteenth Amendment due process and equal protection of those
rights are void for reasons of public policy and rightful subject of contract law.

Maine thus lacked standing to prosecute respondent. Connecticut lacks standing
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to base its complaint on such a Maine judgment. Exhibit A.

9. Respondent denies he failed to follow Maine procedural rules. He contends
several were not published at all or were constitutionally vague, depriving
him of Fourteenth Amendment rights. Exhibit F.
10. Respondent denies that he filed a Maine appeal. His Maine attorney, Mariah
Gleaton, did. Respondent did not file a Maine attorney appearance. Pursuant to
Maine Rule of Civil Procedure 89 and Maine Rule Appellate Procedure 10 Gleaton
filed to withdraw as respondent’s attorney December 4, 2015. Her motion
paragraph 6 stated respondent as ‘attorney or Appellees and as Appellant’ was
contacted and does not object to the motion. There is no record evidence
respondent was contacted as an attorney for anyone, including himself. The record
shows he was contacted as Attorney Gleaton’s Connecticut client. Despite MRCP 89
client rights to hearings when his attorney withdraws, respondent was denied a
hearing on the nature and lawfulness of his attorney’s withdrawal, and
alleged duties he had unique to Maine law to trial clients in the circumstances,
denying him Fourteenth Amendment due process and equal protection of law.
This Maine denial of fundamental Fourteenth Amendment rights to due process and
equal protection of MRCP 89 attorney withdrawal safeguards is clear and
convincing Practice Book Sec. 2-39(c ) evidence of violation of his Fourteenth
Amendment rights precluding Connecticut discipline. Exhibit F.

Further, the Maine Law Court’s annexation without hearing of respondent duties

to represent trial clients on appeal who did not seek appeal to respondent’s First
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Amendment Rights to petition government for personal grievance redress violated

respondent’s First Amendment rights to petition government free from threat of
punishment, reprisal and prior restraint, and Fourteenth Amendment due process
and equal protection of law; more clear and convincing evidence of Practice Book
Sec 2-39(c) evidence of Maine’s determination to deny his First and Fourteenth
Amendment fundamental rights to petition government, without regard for his due
process and equal protection rights to do so.

11. Respondent denies he attempted to represent anyone but himself on

appeal once his attorney withdrew. He unsuccessfully moved Maine’s Law Court
for oral argument to be heard on his father’s near-death health, inability to
represent himself or hire an attorney, and prejudice to his father’s property
interests in Maine cases underlying respondent’s Maine appeal and Connecticut’s
reliance on it for reciprocal discipline. Respondent did have Maine statutory power
of attorney over his father’s property affairs when respondent moved to be heard.
Denying these facts for reciprocal discipline is clear and convincing Practice Book
Sec. 2-39(c ) evidence of Maine’s intent to offend respondent’s First and Fourteenth
Amendment due process and equal protection rights to petition Maine courts to
express lawful concerns of his severely disabled father’s disability to protect himself
and his property regarding any Maine appeal to which his disabled father was
entitled.

12. Even where attorneys are rightly disciplined in other states, it is well
established in Connecticut that “commensurate action does not mean identical

action.” In re Weisman, 203 Conn. 380, 384 (1987). “In order to establish a prima
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facie case the proponent must submit evidence which, if credited is sufficient to

establish the fact or facts which it is adduced to prove.” Thomas v West Haven, 249
Conn. 385,392 (1999). The record shows that Connecticut cannot adduce evidence
for a prima facie discipline case, since Maine lacked a factual foundation for a prima
facie discipline case. The Maine discipline judgment was ordered by a Maine Law
Court single justice (See January 24, 2018 Decision and Order, Complaint Exhibit A),
who simply adopted sanctions findings of the full Maine Law Court’s August 30,
2016 decision. Reading Weisman and Thomas together, respondent contends that
where he appeared in Maine as a Connecticut citizen only, and not an attorney, the
Weisman-Thomas standard compels dismissal of Connecticut’s complaint.

13. Respondent contends that Connecticut Constitution Sections 1, 2, 4 and 5 offer
him greater liberty, conscience, speech, petition, and due process protections in this
matter than his First and Fourteenth Amendment rights, and that the US
Constitution is merely the baseline for such fundamental rights in his Connecticut
case. Accordingly the Connecticut Constitution Sections 1,2 and 4 are clear and
convincing Practice Book Sec. 2-39( c) evidence of respondent’s defense of
Connecticut Constitution protections to petition government free from punishment,
reprisal and prior restraint, and protections of due process and equal protection of
Connecticut law, superior to his fundamental First and Fourteenth Amendment
rights precluding Connecticut’s discipline petition.

14. Respondent contends that after his January 12, 2016 stroke he was disabled

from fully participating in his Maine case as an attorney or Connecticut citizen by
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doctor’s order that he should avoid stress and follow regimens to reduce

hypertension and future stroke risk flowing from that case, and that Maine courts,
especially in disciplinary procedures, failed to lawfully and fully account for health
impacts on his Maine appeal performances, especially on or after January 10, 2016,
the day he filed final copies of his Maine appeal briefs, despite suffering a stroke that
day, diagnosed about January 12, 2016, by UCONN hospital emergency and
neurology staff. These facts were documented to the Maine’s Law Court’s files for
discipline purposes, and testified to on the Maine Law Court discipline hearing
record, by respondent’s Connecticut general practitioner of over 30 years. Denial of
these extreme health impacts in this case, which were and remain life threatening
when symptoms arise and they did during the Maine appeal process, is clear and
convincing Practice Book Sec. 2-39(c ) evidence of denial of respondent’s First,
Ninth and Fourteenth Amendment rights to petition government without fear of
punishment, reprisal and prior restraint, and due process and equal protection of
of those rights; and to fundamental US and Connecticut human rights of life, liberty,
and property, and rights to protect them without government annexation of duties
and obligations that threaten those fundamental rights due to associated major
health concerns, such as blindness, loss of speech, loss of consciousness and loss of
life. Connecticut may not discriminate by attorney discipline by denying a law
license to disabled citizens. See Americans With Disabilities Act of 1990, Pub. L. No.
101-336, 104 Stat. 328 (1990). Such discrimination is clear and convincing
Practice Book Sec. 2-39(c ) evidence of respondent’s defense of disability

discrimination during his Maine appeal and the pendency of Connecticut’s
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discipline complaint.

15. Respondent contends that Connecticut ethics rules offer the same of broader
protections of his alleged misconduct than that he defended in his Maine discipline
process, especially concerning his rights to his independent and lawful professional
judgment.

16. Respondent contends that as his only client today is based in Canada, Maine’s
and Connecticut’s discipline complaints against him are precluded by the US
Constitution (Article I, Section 8, Clause 3 Commerce Clause as unlawful restraint
of national and international trade.

17. Respondent retains the right to add, supplement, modify, change, and amend
any defenses, due to health which have impacted his ability to prepare this Answer,
and due to facts and circumstances that become known to him through Connecticut
discipline process or other parties, or for any legal reason.

18. Defendant contends that any issues of indebtedness from Maine litigation
impacting Connecticut discipline were resolved by Hartford District Court
bankruptcy discharge in January, 2018, that the bankruptcy code specifically
precludes denial of law licenses to attorneys whose litigation debts were
discharged according to federal and state bankruptcy law and judgment, and that
the US Constitution Supremacy Clause controls issues of conflicts of federal and
state law that might arise in attorney discipline cases.

19. Respondent contends that any annexation of respondent duties to satisfy Maine
standards of Maine bar membership by Connecticut Discipline Counsel during

Connecticut discipline process before respondent may be licensed in Connecticut
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violate his fundamental First, Ninth and Fourteenth Amendment rights to petition

government without punishment, reprisal or prior restraint and due process and
equal protection of those rights, and other constitutional rights to liberty, privacy
and property described in the Answer.

20. Respondent contends that Disciplinary Counsel v Peters-Hamlin, 2015 WL
3651918, decided May 20, 2015 is controlling law in this case, insofar that it
recognized Connecticut’s right to apply no discipline in any case where the court
concludes that an accused has ‘suffered enough’ from discipline process, or for any
lawful reason.

21. Wherefore respondent prays that the complaint be dismissed with prejudice and
that respondent be awarded costs of defense and further relief the court finds
equitable and just.

Dated: April 16, 2018

Harold Burbank, II, Pro Se Respondent
84 N. Mountain Rd.
Canton, CT 06019
Ph. 860-693-2687
Certification

I hereby certify that a copy of this answer was US Mailed to Office of Chief
Disciplinary Counsel, 100 Washington Street, Hartford, CT 06106 on 4-16-18.

Harold Burbank
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Statement of Issues

Where reciprocal Connecticut attorney discipline is applied by Practice Book
(PB) Section 2-39, based on an unconstitutional Maine Law Court misconduct
judgment, where defendant's Maine appeal was based on lawful compliance with
a lawful zoning notice of violation (NOV) and other reasons of law, his attorney
withdrew from the appeal without hearing; the Maine Law Court held defendant
was not represented; the defendant appeared pro se in Maine; the defendant’s
Maine appeal rights arose under a Maine statute precluding punishments of
procedure; the Maine Law Court refused merit hearings and oral arguments of
fact prior to original misconduct judgment; the Maine Law Court on
reconsideration admitted manufacturing facts applied to its misconduct judgment
and issued an errata decision admitting court ‘error’; the Law Court failed to
cite record facts supporting misconduct judgment; the pro se defendant suffered
blindness and stroke during Maine appeal; and the defendant's Maine father was
dying during appeal; did Connecticut Superior Court:

1. Violate defendant’s First Amendment right to petition government without fear
of reprisal as PB Section 2-39 was applied? (pp. 4-14)

2. Violate defendant’s Fourteenth Amendment rights to due process and equal
protection of law as PB Section 2-39 was applied? (pp. 14-31)

3. Violate defendant’'s Connecticut Constitution Preamble, and Article First,
Sections 1, 4, 5, 8, 10, 14 rights, and Amendment Section XX| rights, as PB
Section 2-39 was applied? (pp. 31-40)
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I. Statement of Proceedings and Facts

Since 1993 defendant Harold H. Burbank, I, a Connecticut citizen, with 14 co-
tenant relatives, owned shoreland real estate in Northport, Maine gifted by
defendant’s client-grandmother Phyllis Burbank supported by her testamentary
trust. In May, 2012 defendant found violations of the 1971 Maine Mandatory
Shoreland Zoning Act on his lot, including cutting of trees and brush in a highly
regulated zone, a pathway from an abutting lot over his wetlands, and a set of
stairs leading to his beach. He suspected neighbors and other non-co-tenants of
the cutting and construction.

Defendant intended to gift his lot and trust interests to his children free of
violations. Some lot co-tenants approved of the violations and would not
accept voluntary compliance. Thus Maine Department of Environmental
Protection (DEP) Shoreland Zoning Program Coordinator Attorney Deidre
Schneider and a Northport code officer physically inspected the lot for violations.
They confirmed considerable violations existed requiring remedy under the
1971 Maine Mandatory Shoreland Zoning Act.

Maine DEP is not primary enforcer of the Act, which mandates municipalities
shall have primary Act investigation and enforcement powers comporting with a
locally drawn ordinance mandated by the Act. Northport issued a warming letter
to all co-tenants, and a notice of violation (NOV) to all co-tenants. App. Part 2, A-
114. Offended neighbors and co-tenants protested to Northport claiming stairs
pre-dated the 1971 Maine Mandatory Shoreland Act. Northport refused to

withdraw or ‘hold’ off the NOV. Parties had access to Northport's zoning board of
1
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appeals but took no action. Northport had no permits or permit applications for
either of 2 sets of stairs on the lot.

DEP corresponded with Northport that Northport had authority to issue a NOV
‘hold’, and DEP policy deferred to ‘sound local enforcement discretion and
judgment due to local knowledge and circumstances. App. Part 1, A99.

The NOV August, 2012 compliance date came with no compliance agreement
or action by co-tenants. In mid September, 2012, more than 30 days after the
NOV compliance deadline and rights of Northport zoning board appeal arose,
defendant, with notice to all concerned, complied with the NOV, supported by
defendant’s co-tenant father and co-tenant brother and sister.

Neighbors filed suit against all co-tenants for prescriptive easement, and
against defendant for trespass, conversion and malice. Defendant represented
himself, father, brother and sister at trial pro bono. They could not afford counsel.
Other co-tenants were represented by separate counsel. The trial court found for
plaintiffs for prescriptive easement, conversion and malice, despite sworn
testimony, eye witness accounts and physical evidence from defendant and his
clients that removed stairs, and prior sets, were built after 1971 requiring permits,
that Phyllis Burbank’s husband posted the land; DEP Attorney Schneider and
Northport code officer John Larson testified that Northport had no records permits,
that Northport had lawful authority to administer the NOV as it did, and that
Northport did not support an NOV ‘hold’, and did not order one.

Defendant appealed seeking review of trial defenses including compliance

with a lawful Northport NOV, laches, neighbor illegality (lack of permits), and
2
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presumption of permission. Defendant hired a lawyer who filed the appeal and
withdrew without hearing. Defendant proceeded pro se as a Connecticut citizen.
Defendant held power of attorney of his 85 year old dying father. The Law Court
did not publish local rules requiring combed bindings in briefs. Defendant filed
briefs without. He was ordered to re-file. The stress of extra work and new
deadline caused defendant to suffer first ever stroke and blindness from stroke
on the re-filing deadline. The Law Court was noticed of stroke during appeal.

The Law Court denied the appeal and alleged several counts of Maine
misconduct without factual citation to the record of the allegations or merits
hearing. The Maine Board of Overseers of the Bar (BBO) filed a sua
sponte complaint based on Law Court allegations. BBO attorney, J. Scott
Davis, recommended ‘warning’ after his investigation, but BBO filed formal
charges heard by a single Law Court justice, who ruled for the BBO, despite
Law Court errata admission it based its judgments on manufactured facts.

App. Part 1, A 98.

Defendant noticed Office of Chief Disciplinary Counsel of Maine’s judgment.
The Office filed reciprocal complaint, applying a Maine judgment devoid of Maine
record facts on which Maine or Connecticut judged the Maine case.

Maine punished defendant for exercising First and Fourteenth Amendment
rights of pure political speech. As applied by PB Section 2-39, Connecticut did
the same, and also violated defendants superior speech and other rights
guaranteed by Connecticut’s Constitution. This appeal followed.

lil. Standard of Review
3
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Connecticut brought its complaint pursuant to Practice Book Section 2-39,
Reciprocal Discipline. Section 2-39( ¢) states: “After hearing, the court shall take
commensurate action unless it is found that any defense set forth in the answer
has been established by clear and convincing evidence.” This appeal is brought
because Maine and Connecticut failed to present _any record evidence of
defendant misconduct, because in Maine and Connecticut defendant
established First and Fourteenth Amendment defenses, and in Connecticut
defendant additionally established state constitution defenses and others
by clear and convincing evidence.

“The issue of whether the court held the parties to the proper standard of
proof is a question of law. When issues in [an] appeal concern a question of law,
this court reviews such claims de novo.” Satti v. _Kozek, 58 Conn.App. 768, 771,
755 A.2d 333 (2000). “In the case of First Amendment contexts...appellate courts
are bound to apply a de novo standard of review.” DiMartino v. Richens , 263
Conn. 639, 822 A.2d 205, 263 (2003).

IV. Argqument
A. Defendant’s First Amendment rights to petition government without fear
of reprisal were unconstitutionally denied by Maine and Connecticut ethics
courts.

The Connecticut appellate standard of review for First Amendment issues is
de novo.

The US Supreme court has established that attorneys, appearing pro se or
not, have First Amendment rights superseding attorney ethics rules, even if

attorneys agree to abide ethics rules:
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At the very least, our cases recognize that disciplinary rules governing the legal
profession cannot punish activity protected by the First Amendment, and that
First Amendment protection survives even when the attorney violates a
disciplinary rule he swore to obey when admitted to the practice of law. See eg
In Re Primus, 436 US412 (1978); Bates v. State Bar of Arizona, 433 US 350
(1977). We have not in recent years accepted our colleagues’ apparent theory
that the practice of law brings with it comprehensive restrictions, or that we will
defer to professional bodies when those restrictions impinge upon First
Amendment freedoms. Gentile v State Bar of Nevada, 501 US 1030 (1991).

Accordingly, former Connecticut Supreme Court Chief Justice and Yale Law
Professor Ellen Peters’ dissent in Cologne v. Westfarms Assoc., 192 Conn. 48,
469 A.2d 1201 (1989) established the proper legal framework on which
Connecticut attorney’s First Amendment defenses to discipline must be
analyzed and established:

...we must determine...the proper position of the right of political free speech
under the Constitution of Connecticut... State courts today have the opportunity
as well as the obligation by virtue of our federal system to begin to adapt state
constitutional provisions to the issue presented to society dominated by large
commercial groups...| believe that the individual rights (my emphasis)
guaranteed by our state constitution's Declaration of Rights have a greater
priority in our constitutional framework than the majority is prepared to
recognize...For me it is of critical importance that the plaintiffs are seeking to
exercise free speech which is political in its nature and therefore central to the
very existence of a democratic society, and that the plaintiffs’ claim finds strong
textual support in the language of article first, section 4 of our constitution. ..
Analysis of the rights of the parties in this case must begin with recognition of
the central role assigned by constitutional theory to the rights of petitioning the
government (my emphasis) and of free speech about political issues...there is
something special about speech’ (quoting Bork, Neutral Principles and Some
First Amendment Problems, 47 Ind. L.J. 1, 23 (1971))...

An appropriate starting point for the relationship between free speech and
constitutional government is Justice Brandeis concurrence in Whitney v
California, 274 US 357 (1927)...’Those who won our independence believed
that the final end of the State was to make men free to develop their faculties:
and that in its government the deliberative forces should prevail over the
arbitrary. They valued liberty both as an end and a means. They believed liberty
to be the secret of happiness and courage to be the secret of liberty. They
believed the freedom to think as you will and to speak as you think are means

5
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indispensable to the discovery and spread of political truth: that without free
speech and assembly discussion would be futile; that with them discussion
affords ordinarily adequate protection against noxious doctrine ...they
knew...that it was hazardous to discourage thought, hope and imagination; that
fear breeds repression; that repression breeds hate; that hate menaces stable
government; that the path of safety lies in the opportunity to discuss freely
supposed grievances and proposed remedies; and that the fitting remedy for evil
counsels is good ones...’

...the amendment ‘does not protect a ‘freedom to speak’. It protects the freedom
of those activities by which we ‘govern.’ It is concerned, not with a private right,
but with a public power, a governmental responsibility.’ Meiklejohn, The First
Amendment Is An Absolute, 1961 Sup.Ct. Rev. 245, 255,

... courts should be heavily involved in reviewing impediments to free speech
because first amendment rights ‘are critical to the functioning of an open
and effective democratic process’ (my emphasis)...

...the free speech provision of our own constitution has been held to embody
the same understanding of the centrality of free speech to constitutional
government...

Our early case law stems from the time before the incorporation of the first
amendment into the fourteenth amendment came to dominate the field of
protection of individual liberties...the right of every citizen to freely express his
sentiments on all subjects stands on the broad principle which supports the
equal rights of all to exercise gifts of property (ie law license) and faculty to any
pursuit in life — in other words, upon the essential principles of civil liberty as
recognized by our Constitution...(State v McKee, 73 Conn.18, 28-29
(1900))...Very recently in Grievance Committee v Trantolo 192 Conn. 27, 36
(1984), we noted the special protection afforded to an attorney’s publication that
was political rather than commercial when we said: ‘If the statement is political
or ideological, it naturally enjoys the fullest protection under the first amendment
to the United States constitution and article first, section 4 of the Connecticut
constitution. ..

The state constitutional framework for protection of the right of free speech rests
principally upon the provisions of article first, sections 4 and 5 of the constitution
of Connecticut. Section 4 states: ‘Every (my emphasis) citizen may freely
speak, write and publish his sentiments on all subjects. Section 5 states: ‘No law
shall ever be passed to curtail or restrain the liberty of speech...In addition,
section 14 states: ‘The citizens have a right...to apply to... government, for
redress of grievances, or other proper purposes, by petition (my emphasis),
address or remonstrance’...Pruneyard Shopping Center v. Robins, 447 US 74

6



(1980) expressly recognized the authority of the State to exercise its police
power or its sovereign right to adopt in its own Constitution individual liberties
more expansive than those conferred by the Federal Constitution. ..

...state supreme courts have also recognized that state constitutional provisions
like our own may afford protection not only against governmental or public
bodies but, under appropriate circumstances, against private persons (or public
interests, my note) as well...in the absence of an expressed state action
requirement, there was ‘no reason to imply such a requirement, and thereby to
force a parallelism with the Federal Constitution.’ Batchelder v. Allied Stores,
338 Mass. 83, 88-89 (1983). The court went on to broaden its holding to ‘reject
any suggestion that the Declaration of Rights should be read as directed
exclusively toward restraining government action.’. ..

...on their face the relevant provisions of the Connecticut constitution afford
protection of freedom of speech and for the right to petition without regard to
the source of the interference with these constitutionally guaranteed rights (my
emphasis) ...the conjunction of sections 4 and 5, both of which address freedom
of speech, underscores that under our constitution as well as under the first
amendment to the federal constitution, freedom of speech is ‘special’, and is
entitled to a preferred position over other constitutional rights (my emphasis).
See US v. Carolene Products, 304 US 144, 152-53 n.4 (1938)....

...the most important datum bearing on what was intended is in the
constitutional language itself... (Emphasis in original.)...We have recognized
the same rule of construction in Borino v. Lounsbury, 86 Conn. 622, 625
(1913)...Contemporary construction...can never (my emphasis) abrogate

the text...it can never narrow down its true limitations, it can never enlarge its
natural boundaries. ..

...the constitution does not derive its force from the convention which framed,
but from the people who ratified it, the intent to be arrived at is that of the
people...

...In my view, the Connecticut Constitution gives the plaintiffs the right to speak
peacefully about their political concerns without regard to the presence of any
special form of state action. Even if | am wrong about that proposition, however,
these plaintiffs can still prevail because this record adequately demonstrates
governmental involvement in the denial of their access to a political forum. ..

...the preferred position of freedom of speech entitles that claim to a special
position in an assessment of state action. Lockwood v. Killian, 172 Conn.496,
502-03...1 believe that the trial court’s remedial approach excessively involved
the court in the details of the plaintiffs’ speech and in the manner of its
exercise... Cologne, infra, pp. 67-84.
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Defendant was unconstitutionally punished in Maine and Connecticut for pure
speech in the political forum; speech which the US Supreme Court has
specifically held lies ‘at the core of the First Amendment. Butterworth v. Smith,
494 US 624, 632 (1990). Gentile, infra, is controlling US Supreme Court
precedent in this area of attorney regulation. ‘At issue is the constitutionality of a
ban on political speech critical of the government.’ Id, at 1031. Defendant
appealed ('spoke’) at a time and in a manner that neither at law nor in fact
created any threat of real prejudice to anyone or to the state’s interest in
the enforcement of its laws. Further, Maine’s and Connecticut’s misconduct
rules safe harbor provisions permit the speech in question. Maine’s and
Connecticut’s decisions to discipline defendant in spite of those provisions are
classic examples of unconstitutionally vague and selective law enforcement
intended to punish the dissemination of information relating to alleged
government misconduct. Butterworth v. Smith, 494 US 624, 632 (1990). In both
Maine and Connecticut, ‘The record does not support the conclusion that that
(defendant) knew or reasonably should have known his remarks (appeal) created
a substantial likelihood of material prejudice’. Gentile, at 1037-8. Discipline rules
‘only prohibits the dissemination of information that one knows or reasonably
should know has a ‘substantial likelihood of materially prejudicing an adjudicative
proceeding .” /d, at 1038. ‘An attorney’s duties do not begin inside the courtroom
door. He or she cannot ignore the practical implications of a legal proceeding for
(clients)...an attorney may take reasonable steps to defend a client's reputation

and reduce adverse consequences...especially in the face of a prosecution
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deemed unjust or commenced with improper motives. ..the record is devoid of
facts one would expect to follow upon any statement that created a real likelihood
of material prejudice...’ /d, at 1043. ‘There is no support for the conclusion that
(defendant’s) statements (appeal) created a likelihood of material prejudice or
indeed any harm of sufficient magnitude or imminence to support a punishment
for speech.’ Id at 1048.

Maine discipline rules fail to provide ‘fair notice to those to whom (they are)
directed.” Grayned v.City of Rockford, 408 US 104, 112 (1972). A lawyer seeking
to avail himself of (Maine and Connecticut rule) protections must guess at its
contours... The lawyer has no principle for determining when his remarks
(appeal) pass from the safe harbor of the general to the forbidden sea of
the elaborated.” Gentile, at 1048-9. Maine Law Court allegations and judgments
said only that defendant ‘should have known...his actions constituted
misconduct’. App. Part 1, A14. The fact defendant proved to Maine discipline
prosecutor J. Scott Davis, Esq. a record of compliance in the Maine, leading to
Davis’s discipline ‘warning’ recommendation (App. Part 1, A 101) rejected
by Davis’s superiors, Maine Board of Overseers of the Bar (BBO) without
explanation (Davis later offered to suspend defendant’s Maine suspension)
shows that Maine rules created ‘a trap for the wary as well as the unwary’.
Gentile, at 1051.

‘Wide- open balancing of interests is not appropriate in this context’. Id, at
1052. ‘At the very least (US Supreme Court) cases recognize that disciplinary

rules governing the legal profession cannot punish activity protected by the First
9
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Amendment, and that First Amendment protection survives even when the
attorney violates a disciplinary rule he swore to obey when admitted to the
practice of law...In re Primus , 436 US 412 (1978)... ,* Id, at 1054. None of the
justifications put forward by Maine or Connecticut suffice to sanction
abandonment of precedents ‘...in the case of speech (pleadings) by an
attorney regarding pending cases...the Rule(s) as interpreted by (Maine and
Connecticut) fails the searching (my emphasis) inquiry required by those
precedents.’ /d. Maine and Connecticut have ‘not demonstrated any sufficient
state interest in restricting the speech of attorneys to justify a lower standard of
First Amendment scrutiny.’ /d.

Neither Maine nor Connecticut provided a single record example of where an
attorney on instant record facts prejudiced anyone. Gentile at 1055. ‘If the dan-
gers of such speech ‘arise from its persuasiveness, from ability to explain judicial
proceedings, or from likelihood that the speech will be believed, these are not the
sort of dangers that can validate restrictions. The First Amendment does not
permit suppression of speech because of its power to command assent...

The instant case is a poor vehicle for defining with precision the outer limits under
the Constitution of a court’s ability to regulate an attorney’s statements about
ongoing adjudicative proceedings.’ /d, at 1057. ‘... Rule(s) which punished
(defendant’s) statement represent(s) limitation of First Amendment freedoms
greater than is necessary or essential for protection of the particular governmental
interest...” /d. ‘It cannot be said that (defendant’s) conduct demonstrated any real

or specific threat to the legal process, and his statements (appeal) have the full
10
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protection of the First Amendment.’ I/d, at 1058.

Where defendant’'s Maine and Connecticut law licenses were incidental to his
Maine appearance, in which he argued Maine land owner and Connecticut
citizen issues of public concern, and where the Maine Law Court
unconstitutionally annexed Maine attorney ethics law to his fundamental First
Amendment and other Maine appeal rights; and where Connecticut’s ethics
complaint is based on these unconstitutional Maine processes, allegations and
judgments, as applied Connecticut's PB Section 2-39 complaint and judgment
violated defendant’s fundamental First Amendment rights to petition government
free from punishment, reprisal and prior restraint. Connecticut's complaint thus
lacked merit and standing in Connecticut courts and must be dismissed:

For at least a quarter-century, this Court has made clear that even though a

person has no ‘right' to a valuable governmental benefit and even though the

government may deny him the benefit for any number of reasons, there are
some reasons upon which the government [445 U.S. 507, 515] may not rely. It
may not deny a benefit to a person on a basis that infringes his constitutionally
protected interests - especially, his interest in freedom of speech. For if the
government could deny a benefit to a person because of his constitutionally
protected speech or associations, his exercise of those freedoms would in
effect be penalized and inhibited. This would allow the government to “produce

a result which [it] could not command directly.’ Speiser v. Randall, 357 U.S.

513, 526 . Such interference with constitutional rights is impermissible. Branti v

Finkel, 445 US 507, Section | (1980).

See also Whitney v. California, 274 US 357 (1927), Abrams v US, 250 US 616
(1919), Schenck v. US, 240 US 47 (1919), New York Times v. US, 403 US 713
(1971), McCulloch v. Maryland, 4 Wheaton 316 (1819).

It is unconstitutional for any state to annex any disadvantage to the practice of

fundamental individual federal freedoms, including annexation of state bar
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ethics rules and judgments chilling, or as in this case disregarding completely,
individual citizen First Amendment petition rights, solely for alleged state ethics
rules. Annexation is proscribed not only by First, Amendment individual liberties,
but as constitutional scholar Professor Charles L. Black argued in 1969 to his
death (2001), by the structure of the Constitution itself. From McCullock v
Maryland, 4 Wheaton 316 (1819), which Black judged ‘the greatest of our
constitutional cases’, he drew the following analysis:

The...question in the case was whether a state might tax the functioning of the
Bank of the United States, admitting the later to be a validly created national
instrumentality. Here | find my students each year become rather puzzied. As
laymen they have absorbed the layman'’s notions about constitutional law, and
they think it consists, indeed that it must consist, in the interpretation of the
commands embodied in particular texts. Yet (Justice) Marshall's reasoning on
this branch of the case is, as | read it, essentially structural. It has to do in great
part with what he conceives to be warranted relational properties between the
national government and the government of the states, with the structural
corollaries of national supremacy — and, at one point, the Mode of the formation
of the Union. You can root the result, if you want to (and Marshall sometimes
seems to be doing this) in the supremacy clause of Article VI, but that seems not
to be a very satisfying rationale, for Article VI declares the supremacy of
whatever the national law may turn out to be, and does not purport to give
content to that law. In this, perhaps the greatest of our constitutional cases,
judgment is reached not fundamentally on the basis of that kind of textual
exegesis which we tend to regard as normal, but on the basis of reasoning from
the total structure which the text has created. Charles, L Black, Jr., Structure
and Relationship in Constitutional Law, pp. 14-15 (1969).

In Maine, no other group, indeed no person, has had their federal liberty
‘annexed’ as defendant’s liberty was, with a ‘disability’ of extraordinary state
sanction (one year suspension) for exercising fundamental First Amendment and
other rights of petition in state court. Maine cited no state or federal statute, nor
any US or Maine constitution principle, nor any compelling set of facts

proscribing those rights, or for historically doing so against defendant. Maine,
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without weighing Maine’s federal obligations to defendant, simply recited a list of
alleged ethics violations, creatures of the court's own unchecked creation, which
respondent denied in detail in Maine and Connecticut.

Clearly such denial of Fourteenth Amendment due process and equal
protection of First Amendment and other government petition rights are
unconstitutional under the Article VI supremacy clause. As Black argued,
defendant’s federal constitutional and case law rights arose not just from textual
exegesis, but a well reasoned federal superstructure paradigm of warranted
relational properties between the national government and the government of the
states, including but not limited to corollaries of national supremacy
underpinning formation of the Union. This entire paradigm proscribes state
interference with individual relationships (rights) with the federal government.

In defendant’s case there has yet to be any state or federal due process
accounting of this ‘interfering either with the operation of the federal
government or with the direct relations of the individual with that government.’
Black, pp. 14-15, infra. Accordingly Maine, and therefore Connecticut, lacked
standing and jurisdiction to regulate defendant’s petition speech and opinions of
his Maine appeal on which Connecticut's complaint was based.

Ethics law was designed not to punish the accused, but to protect the public.
Where defendant did not appear in Maine as a Maine or Connecticut attorney,
but rather pro se in a personal matter, Maine’s Law Court had no valid attorney
discipline ‘public interest’ to protect, precluding discipline complaints.

Connecticut’s complaint was brought pursuant to a reciprocity agreement.
13



States cannot contract to reciprocally violate fundamental First Amendment
rights, nor reciprocally deprive them of citizens, without violating those rights,
Attempts at reciprocal enforcement on these facts are void for reasons of public
policy and rightful subject of contract law.

For all of these reasons Connecticut Superior Court applied Maine and
Connecticut attorney discipline rules, including PB 2-39 and a reciprocity
agreement, in a manner violating defendant’s First Amendment rights.

B. Defendant’s Fourteenth Amendment rights to due process and equal
protection of law to petition government without fear of reprisal were
unconstitutionally denied by Maine and Connecticut ethics courts.
It is the solemn duty of lawyers and especially those lawyers working as judges
and law professors to perfect the law, to strive toward achieving such an
idealistic ideal of justice and to define as precisely as possible (my emphasis)
principles on which justice may be attained in decisional process. Long. V.
Citizens Bank & Trust, 563 F.Supp.1203.

Defendant provided Connecticut Superior Court substantial PB Section 2-39
clear and convincing misconduct defense evidence, including that Maine found
a prescriptive easement on his lot without applying Maine's ‘presumption of
permission’ exception (due process), that Maine failed to apply the 1971 Maine
Mandatory Shoreland Zoning Act by which Northport issued defendant and co-
tenants a lawful NOV with which defendant complied (due process); failed to cite
a single specific and articulable Maine record fact of misconduct in its case
against defendant (due process); failed to account for his stroke and blindness
caused by facts that Maine did not publish some rules for submitting briefs (due

process, equal protecﬁon, duress, estoppel); manufactured facts on which to

base misconduct and admitted it by issuing an errata sheet (fraud); and failed to
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provide evidence defendant was not within his Maine appeal petition rights (First
and Fourteenth Amendment). Defendant therefore met his PB Section 2-
39 burden of proof to avoid commensurate Connecticut action.

In Connecticut the issue of whether a court held parties to the proper
standard of proof is a question of law. When issues in an appeal concern a
auestion of law, Connecticut appellate courts reviews such claims de novo.

Defendant re-states his argument infra made by retired Connecticut Chief
Justice Ellen Peters in Cologne v. Westfarms, infra, that the Fourteenth
Amendment commands that Connecticut protect defendant’s First Amendment
fundamental individual and attorney political rights to speech and to petition
government without fear of reprisal or loss of property:

Our sasty case law stems from the time before the . incorporation of the first
amendment into the fourteenth amendment came to dominate the field of
proteciion of individual liberties...the right of every citizen to freely express his
sentiments on all subjects stands on the broad principle which supports the
equal rights of all to exercise gifts of property (ie law license) and faculty to any
pursuit in life — in other words, upon the essential principles of civil liberty as

recognized by our Constitution...(State v McKee, 73 Conn.18, 28-29

{1900))...Very recently in Grievance Committee v Trantolo 192 Conn. 27,36
(1984), we noted the special protection afforded to an attorney’s publication
that was political rather than commercial when we said: ‘If the statement is

political or ideological, it naturally enjoys the fullest protection under the first

amendment to the United States constitution and article first |, section 4 of the
Connecticut constitution...

Additionally, the Fourteenth Amendment commands our courts to protect
defendant’s individual and attorney due process and equal protection rights
io real property, and law license property. ‘A license to practice law is a property
interest that cannot be suspended without due process.’ Grievance Committee v.

Johnson, 108 Conn.App. 74, 946 A.2d 256 (2008). To suspend a license, it is
15
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provide evidence defendant was not within his Maine appeal petition rights (First
and Fourteenth Amendment). Defendant therefore met his PB Section 2-
39 burden of proof to avoid commensurate Connecticut action.

In Connecticut the issue of whether a court held parties to the proper
standard of proof is a question of law. When issues in an appeal concern a
question of law, Connecticut appellate courts reviews such claims de novo.

Defendant re-states his argument infra made by retired Connecticut Chief
Justice Ellen Peters in Cologne v. Westfarms, infra, that the Fourteenth
Amendment commands that Connecticut protect defendant's First Amendment
fundamental individual and attorney political rights to speech and to petition
government without fear of reprisal or loss of property:

Our early case law stems from the time before the incorporation of the first
amendment into the fourteenth amendment came to dominate the field of
protection of individual liberties...the right of every citizen to freely express his
sentiments on all subjects stands on the broad principle which supports the
equal rights of all to exercise gifts of property (ie law license) and faculty to any
pursuit in life - in other words, upon the essential principles of civil liberty as
recognized by our Constitution...(State v McKee, 73 Conn.18, 28-29
(1900))...Very recently in Grievance Committee v Trantolo 192 Conn. 27, 36
(1984), we noted the special protection afforded to an attorney’s publication
that was poilitical rather than commercial when we said: ‘If the statement is
political or ideological, it naturally enjoys the fullest protection under the first
amendment to the United States constitution and article first , section 4 of the
Connecticut constitution. ..

Additionally, the Fourteenth Amendment commands our courts to protect
defendant’s individual and attorney due process and equal protection rights
to real property, and law license property. ‘A license to practice law is a property
interest that cannot be suspended without due process.’ Grievance Committee v,

Johnson, 108 Conn.App. 74, 946 A.2d 256 (2008). To suspend a license, it is
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necessary for defendant to know exactly what record facts underpin ethics
charges:

Fundamental principle of due process which must be observed in
Administrative proceedings is that each party has a right to receive notice of a
hearing, and the opportunity to be heard at a meaningful time and in a
meaningful manner; due process of the law requires not only that there be a
proper notice of the hearing, but at the hearing the parties involved have a right
to produce relevant evidence, and an opportunity to know the facts on which the
agency is asked to act...and to offer rebuttal evidence. Ryker v. Town of
Bethany, 97 Conn.App. 304, 904 A.2d 1277 (20086)...At their core due process
clauses of state and federal constitutions require that one subject to significant
deprivations of liberty and property must be accorded adequate notice and
meaningful opportunity to be heard. Bhinder v. Sun Co, 263 Conn. 358, 819
A.2d 822 (2003).Attorneys subject to disciplinary proceedings are entitled to
due process of law, in part because such actions are adversary proceedings of
a quasi-criminal nature (my emphasis). Statewide v. Johnson, 108 Conn.App.
74, 946 A.2d 1256 (2008)... Assessment of attorney conduct with respect to
ethical standards is inherently an intensely fact based inquiry...In Re Rite Aid
Corp. Securities Litigation, 139 F.Supp.2d 649,

The ‘list’ of Maine Law Court ethics violations alleged does not contain a
single record fact of support. Connecticut did not assert any record supporting its
complaint. Accordingly, there is not a single record fact for any court conclusion
that defendant’s Maine appeal was unethical, or created any harm of sufficient
magnitude or imminence to support a punishment for protected speech in Maine
or Connecticut.

Defendant corresponded with Maine Board of Bar Overseers Attorney J.Scott
Davis during the Maine bar’s investigation of the Maine Law Court Court's ethics
allegations. Attorney Davis’s investigation letter, while offering no record facts of
misconduct, at least offered a summary of misconduct rules Attorney Davis
believed, based on the Law Court’s appeal decision alone, not any court

argument, hearing or evidence judged on merits, applied to a discipline case, and
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a chance for defendant to offer explanation and defenses. Defendant answered:

Response to Overseers 9-6-16 Investigation Letter Re Maine Rules of
Professional Conduct and Rules of Appellate Procedure Referenced By
Bar Counsel J. Scott Davis

ME Rule Professional Conduct 1.1, Competence: A /awyer shall provide
competent representation to a client. Competent representation requires the
legal knowledge, skill, thoroughness and preparation reasonably necessary for
the representation.

Answer: | was a non-resident sole pro se defendant-appellant who incidentally
held a Maine law license. Constitution Article 1, Section 19 guarantees parties
the right to appear in Maine courts pro se. My pro se appeal was an exercise
of my individual rights, not subject to Rule 1.1. Legal knowledge, skill,
thoroughness and preparation | provided for myself are not subject to Rule 1.1,

which applies to services for clients.

The Law Court’s 12-15-15 Order on Motion to Withdraw, Exhibit A, granting
Attorney Gleaton’s (my appeal attorney) 12-4-15 Motion to Withdraw, Exhibit B,
ordered that | was proceeding ‘simultaneously as an appellant and as an
attorney for three of the appellees (my three trial clients - father, brother and
sister), although it is unclear what legal or personal interest those appellees
have in this appeal (my emphasis)’. Order on Motion to Withdraw, back of page
1, infra.

Paragraph six of Attorney Gleaton’ s 12-4-15 Motion to Withdraw stated, ‘Harold
Burbank, Il, attorney or Appellees and as Appellant has been contacted and
does not object to this motion’. Attorney Gleaton contacted me and | approved
her motion as the appellant only, not as an attorney representing appellees.
Attorney Gleaton did not advise me that her motion meant that | was proceeding
as attorney for appellees. She did not request my consent to be their counsel,
nor did she ask my father, brother or sister (appeliees) to consent to my being
their appeals counsel. Paragraph two of Attorney Gleaton’s Motion to Withdraw
said, ' Appellant will proceed by representing himself in this matter...’. | was
only to represent myself if the motion was granted. Attorney Gleaton therefore
did not mean that | was proceeding as attorney for appellees. A court inference
or conclusion otherwise is misapprehended.

The 12-15-15 Order on Motion to Withdraw stated that | must “file, on or before
December 29, 2015, a memorandum showing cause why (1) should not be
disqualified from representing three appellees in this appeal given that (I am) an
appellant’. The order did not cite Maine law compelling this result. After 12-15-
15 1 consulted two other Maine lawyers on this point, who could not explain why,
by operation of law, | assumed appeals representation of trial clients (father,

17
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brother and sister), who had not appealed, and did not want to appeal, only
when my appeal attorney withdrew and not at any other time, or why a show
cause order should lie on the facts.

The post withdrawal (of Attorney Gleaton) case status surprised my father,
brother, sister and me. My trial clients did not want to be appellees or
appellants. The court was aware of this, noting 12-15-15, “...it is unclear what
legal or personal interest those three appellees have in the appeal’. Order,
infra. My father, brother sister and | thought that there had been a mistake. In
our minds, my father, brother and sister remained my clients only for purposes
of questions they asked me about my appeal, and support they wanted to give,
at Law Court discretion, for my appeal, without filing appeals themselves, for
cost and other reasons. They did (do) not support the trial decision. They were
(are) committed to justice in the case. My family and | remain confused about
why | had no duty to represent them on appeal so long as | had appeliate
counsel, and why that status changed where my father, brother and sister had
not appealed the trial decision.

Legal theories | applied to the case, including standing, which can be raised at
any time, were brought in good faith consistent with theory and practice studied
in law school and in Maine, Connecticut, federal and US Supreme Court
practice. See Exhibit C, Brief of Appellant. See also Exhibit D, Motion for
Reconsideration. Maine courts held the case concerned narrow issues of
easement and partition. | disagreed, especially where Northport and Maine
DEP found substantial zoning violations on my land and cited all Burbank
property owners for them, implicating Maine and Northport environmental and
zoning law, policy and enforcement authority.

ME Rule Professional Conduct 1.3, Diligence : A lawyer shall act with
reasonable diligence and promptness in representing a client.

Answer: | was a non-resident sole pro se defendant-appellant who incidentally
held a Maine law license. | did not represent a client. Lack of diligence, if any,
was inadvertent, due to mistake of a procedural rule (ie opposition to trial
motions may be filed within 21 days, where opposition to motions for appeal
must be filed within 7 days), or due to health and distance of trial clients
assigned to me by operation of Maine law when my appeal attorney withdrew, or
due to my 1-12-16 stroke and recovery to at least 2-12-16. See Exhibit E,
Medical Records, attached.

Re alleged untimely response to the Law Court’'s 12-15-15 show cause order
(see Answer, Bar Rule 1.1), that order was captioned, ‘Order on Motion to
Withdraw’. Exhibit A. The motion was filed by my appeal attorney, not me.
The back side of the Order on Motion to Withdraw, a single sheet document

with text on both sides, stated the order to show cause and its December 29,
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2015 due date. The order caption made no reference to an order to show
cause. Some response inadvertence was due to where the show cause order
was printed on the Order on Motion to Withdraw (on the back), which did not
state an order to show cause in the caption

My father, brother sister and | were surprised and confused by the order, since
my father, brother and sister had not appealed, and expressed no desire to
anyone in appeal at the time. We thought that there had been a mistake. |
lived in Connecticut. Dad lived in Maine. My brother lived New Hampshire. My
sister lived in North Carolina. Communications were accordingly tedious. Then
trial court was aware that Dad, age 85, was extraordinarily fragile from cancer
and age, so that information was in the record. On June 4, 2015, Dad suffered
a significant stroke which hospitalized him for months. He suffered ongoing
potentially fatal anxiety attacks and mini-strokes. | was not going to risk his life
by pressuring him for show cause answers. Great time and effort were
required to explain the order to him, and to understand his responses. Similar
problems affected responses of my brother and sister. The order told Dad, my
brother and my sister that they were appellees; a status they did not accept.
They did not support the trial decision, but did not want to appeal for cost and
other reasons. Their only interest in appeal was to support my appeal, which
they were willing to communicate to the court through me, or by any means
available at court discretion.

Legal authority compelling my ‘proceeding simultaneously as an appellant and
as attorney’ for them was not cited in the 12-15-15 order. Attendant case law
did not apply to my facts, where my appeal attorney withdrew, forcing me in
December, 2015, and not in August, 2015 when my attorney filed appeal, to
become appeals lawyer for trial clients who did not want to appeal and had not
appealed.

On 12-30-15, a day after the 12-15-15 show cause order 12-29-15 answer
date, | timely filed my appellate briefs, which clearly indicated that | was a non-
resident, pro se, sole appellant. On 1-5-16 the court rejected the briefs for lack
of combed bindings not specified in the appellate rules, and set a 1-15-16
resubmission date. See Exhibit F, Order Rejecting Briefs. The 1-5-16 order
told me to show cause by 1-29-16 against sanctions for failure to answer the
12-15-15 order by 12-29-15 (explained infra). The 1-5-16 order said not to
change anything in the briefs, so | filed a timely set with comb bindings and
photocopied original signatures. Due to diligence and caution, | then timely
filed a third set with comb bindings and an original signature required by MRAP
9. On 1-12-16, while diligently pushing myself to get the third set into overnight
mail for timely filing, | temporarily lost my vision and had other acute symptoms
of a first ever stroke. See Exhibit E.

| was hospitalized for brain scans @ 1-13-16. UCONN's chief of neurology
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confirmed the stroke diagnosis 2-12-16 (Exhibit E), and ordered continued
stress avoidance (ordered 1-13-16), lifelong medications, and therapy to avoid
fatal stroke. On 1-25-16 | diligently filed timely opposition to the 1-5-16 show
cause order, arguing for prior client consent and other law, because it is
unethical to answer show cause orders concerning (court ordered) clients
without consulting them. Scholars further hold attorney client privilege is
violated by responding to show cause orders where clients do not want it
known whether they considered appeal or consulted an appeal attorney. See
Exhibit G, Opposition to Sanctions.

On 2-23-186, after consulting expert Maine counsel, | filed a Motion to Withdraw
as Counsel (Exhibit H) for my father, brother and sister, which they pre-
approved, stating that my father was not disinterested in my appeal, but due to
life threatening heaith conditions did not himself wish to appeal at the time
(offering however that if necessary he would represent himself on appeal), and
that my brother and sister did not seek to be appellants or appellees “at this
time”. The motion again stated the odd posture of the appeal arising due to my
appeal attorney’s withdrawal. The motion was judged moot but was the first
and only time that my severely disabled father, my brother and my sister had
been represented by their own authority before the Law Court.

Re the court’s order to resubmit appellate briefs that did not contain coil
bindings, MRAP 9(f) does not stipulate coil bindings, but rather, “Briefs shall be
bound on the left hand margin...”, which my briefs were with twine, to save time
to make the due date and save costs. | have submitted briefs to the US
Supreme Court bound with brass fasteners covered with hockey tape, per that
clerk’s instructions, to save an indigent client binding costs. The method is
acceptable there for prisoners and other indigent appellants. | lost vision and
suffered a 1-12-16 mid day stroke precisely during efforts to comply with the
Law Court’s order to resubmit appellate briefs on time with comb bindings.

ME Rules Professional Conduct, 3.3(a)(1)(2), Candor Toward the Tribunal
(a) A lawyer shall not knowingly: (1) make a false statement of fact or law fo a
fribunal or fail to correct a false statement of material fact or law previously
made to the tribunal by the lawyer (2) misquote to a tribunal the language of a
book, statute, ordinance, rule or decision or, with knowledge of its invalidity and
without disclosing such knowledge, cite as authority, a decision that has been
overruled or a statute, ordinance or rule that has been repealed or declared
unconstitutional.

Answer: | did not knowingly make any false statement of fact or law to any
tribunal in the case. Bar Rule 3.3(a)(1). 1did not misquote a book, statute,
ordinance, rule or decision, or otherwise violate Bar Rule 3.3(a)(2). The
following is an attempt to answer to decision holdings that sound somewhat in
violation Bar Rules 3.3(a)(1)(2). The court held that appeals reply briefs may
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not exceed 20 pages. MRAP 9(c); Decision, p.20. The court held that | wrongly
filed two reply briefs, totaling thirty-three pages. | was served two reply briefs;
one from plaintiffs-appellees, and one from defendants-appellees. Their law
firms represented separate issues of easement and real estate partition
respectively. My trial motion to bifurcate these two distinct causes of action
was denied, so the issues were tried together. MRAP 9(c ) does not stipulate
that appellants may not answer each of two reply briefs separately, or that each
reply brief may not total 20 pages. Each reply brief was less than 20 pages. |
therefore did not knowingly violate the rule, nor were my acts contumacious.
Decision, p. 23.

The court held that my brief showed a contumacious attitude due to editing
errors admitted in my request for oral argument. The errors were inadvertent
due to lack of time for full editing and hand publishing before the filing deadline.
Some were probably due to temporary blindness 1-12-16. The admission of
error in the request for oral argument was to candidly bring the errors to the
court’s attention for correction, and not contumacy.

The court held that | failed to answer a direct order to explain how as appellant |
could purport to represent appellees. | did not purport to represent appellees.
The court did so, perhaps confused by my attorney’s motion to withdraw, which
t approved for myself, not regarding my father, brother and sister, explained
infra.

The court held that | proposed to represent views of other Burbank defendants.
It also held that my request for oral argument proposed to testify for my father.
Decision pp. 23-4. See Exhibit I, Request for Oral Argument, attached. It
stated oral argument is like a ‘preliminary conference where judges more than
parties share their views of the case, including their understanding of the facts
and law, in which case lawyers participate...”. My request was denied. If
accepted, 1 would have explained, as | have infra, that while my father, brother
and sister did not want to appeal, they did not support the trial decision,
remained deeply interested in the case and my appeal, and would, at court
direction, permit to me to speak to these matters for them in the interests of
justice. This was especially appropriate where the trial court and Law Court
were aware that my father is critically disabled, and did not renounce his appeal
rights completely. Exhibit |.

ME Rules Professional Conduct, 3.4(c), Fairness to Opposing Party and
Counsel. A lawyer shall not:... (c) knowingly disobey an obligation under the
rules of a tribunal except for an open refusal based on an assertion that no
valid obligation exists.
Answer: Fact, law and supporting materials submitted were not knowingly
violative of a rule. Facts alleged were based on testimony, documents
(including government publications), photographs and other materials in the
21




RN

record. Theories alleged were found in well regarded legal doctrines, cases,
and law review articles, the most important of which concerned the interests of
justice, defined in US cases as permitting new facts and new arguments on
appeal, regardless of the record. In this sense, | asserted, at least in my reply
brief to defendants-appellees, an open refusal to adhere to rules to keep to the
trial record since it was my legal conclusion, and that of scholars | read for the
reply brief, that no valid constitutional obligation exists. See Gorod, The
Adversarial Myth: Appellate Court Extra-Record Fact Finding, 61 Duke Law
Journal 1 (2011), cited in my reply brief to defendants-appellees; and Dobbins,
New Evidence on Appeal, 96 Minnesota Law Review 2016 (2012).

My reply brief argued that in Citizens United v. FEC, 558 US 301 (2010), a
significant corporate speech case, the Supreme Court overruled long-standing
precedent and held unconstitutional a federal law prohibiting “corporations and
unions from using their general treasury funds” to engage in political speech. In
reaching this result, the Court repeatedly relied on facts that were not part of
the record created by the parties below. Throughout the Court's analysis, it
made factual assertions with citation only to an amicus brief or without citation
at all. Indeed, there was little evidence in the Court's opinion of any record
developed by the adversaries who had litigated the case below. The
Adversarial Myth, infra, p. 28. While some find this incongruous with other
principles of law, there in no evidence whatever that parties must be prejudiced,
that justice is not served, or more importantly that the US Supreme Court has
ruled it unlawful in any way for the courts to develop their own factual records
by their own efforts or otherwise, including relying on documents, exhibits,
testimony or other evidence not formally entered into a court record.

ME Rules Professional Conduct 4.4(a), Respect for Rights of Third
Persons. (a) In representing a client, a lawyer shall not use means that have
no substantial purpose other than to embarrass, delay, or burden a third
person, or use methods of obtaining evidence that violate the legal rights of
such a person.

Answer: | was a pro se sole appellant who incidentally held a Maine law
license. 1did not represent anyone on appeal but myself. Misapprehensions
that | represented others (appellees) have been addressed previously. The
case | made for myself did not use means to embarrass, delay or burden a third
person, or use methods of obtaining evidence that violate the legal rights of
such a person, as argued infra.

ME Rules Professional Conduct 8.4(a)(b)(c)(d): /t is professional misconduct
for a lawyer to: (a) violate or attempt to violate any provision of either the Maine
Rules of Professional Conduct or the Maine Bar Rules, or knowingly assist or
induce another to do so, or do so through the acts of another (b) commit a
criminal or unlawful act that reflects adversely on the lawyer’s honesty,
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trustworthiness or fitness as a lawyer in other respect (c) engage in conduct

involving dishonesty, fraud, deceit or misrepresentation (d) engage in conduct

that is prejudicial to the administration of justice.

Answer: | did not violate or attempt to violate any provision of either the Maine

Rules of Professional Conduct or the Maine Bar Rules, or knowingly assist or

induce another to do so, or do so through the acts of another. Alleged failures

have been addressed infra. | did not commit a criminal or unlawful act that
reflects adversely on my honesty, trustworthiness or fitness as a lawyer in other
respects. | do disagree strongly philosophically with Maine courts on matters of
apparent judicial policy, discretion, right and the interests of justice, in the
noblest, time honored intellectual traditions of American law. | did not engage
in conduct involving dishonesty, fraud, deceit or misrepresentation with anyone
at any time, as discussed infra. | did not engage in conduct that is prejudicial to
the administration of justice, as explained infra.

Maine discipline counsel J. Scott Davis, Esq. responded to defendant’s
answers with a recommendation that a warning be issued, with no challenge
whatever of facts alleged by defendant . App. Part 1, A101.Maine’s Law Court
denied every request for oral argument and motion hearing where facts could
have been better understood by the Court if that were its interest. It was not,
particularly evinced where the Court unanimously voted that defendant violated a
state order to ‘hold’ off compliance with a Northport notice of violation (NOV)
when defendant’s appeal brief and the trial and appeal record were replete with
document and testimonial evidence that Northport never withdrew its NOV, had
no intention to withdraw, had been informally approached to do so and refused,
and that it expected trial defendants to comply or face severe sanctions, which
the Law Court ignored completely. App.Part 2, A114; App.Part 1, A99.
Defendant forced the Law Court to confront its clear bias by Motion for
Reconsideration, resulting in an Errata judgment by the Court. App. Part 1, A98.

Respondent’s Maine appeal rights arose under 74 MRSA Sec. 1851 and 4
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MRSA Sec. 57. Maine’s legislature did not except attorneys from pro se appeals.
Maine’s Law Court had a statutory duty to hear appeals regardless of attorney
status or pleading quality:
When the issues of law presented in any case before the Law Court can be
clearly understood, they must be decided, and a case may not be dismissed by
the Law Court for technical errors in pleading alone or for want of proper
procedure if the record of the case presents the merits of the controversy
between the parties. Whenever, in the opinion of the Law Court, the ends of
justice require, it may remand any case to the court below or to any justice or
judge thereof for the correction of any errors in pleading or procedure. In
remanding said case, the Law Court may set the time within which said
correction must be made and said case reentered in the Law Court. 4 MRSA
Sec. 57, para 2.
Maine’s prosecution thus denied defendant’s 14th Amendment rights to due
process and equal protection of 74 MRSA Sec.1851 and 4 MRSA Sec. 57, as
applied, to be heard as a citizen and/or an attorney in Maine. There is no
exception denying attorneys. Connecticut denied defendant’s 14th Amendment
due process and equal protection rights by applying PB Section 2-39
underpinned by Maine’s judgment denying his 14 MRSA Sec. 1851 and 4 MRSA
Sec. 57 rights.
Further underpinning Maine’s judgment is a litigation fact pattern denying
defendant's 14" Amendment rights to due process and equal protection
of the 1971 Maine Mandatory Shoreland Zoning Act. The Maine trial court and
Law Court brushed aside Act requirements compelling Maine courts to
acknowledge Maine municipalities (Northport) as principal investigators,

administrators and enforcers of the Act. From Maine DEP’s website:

Background:
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The Mandatory Shoreland Zoning Act was enacted by the Legislature in 1971
The current law, as amended, requires municipalities to establish land use
controls for all land areas within 250 feet of ponds and non-forested freshwater
wetlands that are 10 acres or larger; rivers with watersheds of at least 25 square

miles in drainage area; coastal wetlands and tidal waters: and all land areas
within 75 feet of certain streams.

What is the intent of the law?

The law's intent is (1) to protect water quality, wildlife habitat, wetlands,
archaeological sites and historic resources, and commercial fishing and
maritime industries; and (2) to conserve shore cover, public access, natural

beauty, and open space. It does this by controlling land uses, and placement of
structures within the shoreland area.

How is the law implemented?

Your local shoreland zoning ordinance and map serve to implement the law. To
assist towns in developing ordinances, the state has drafted a model State of
Maine Guidelines for Municipal Shoreland Zoning Ordinances contai ning the
standards to be included.

Who adopts, administers and enforces shoreland zoning ordinances and
maps?

Municipalities are empowered to by law adopt, administer, and enforce their
own shoreland zoning ordinance and map.

The state's primary role, through the Department of Environmental Protection,
is to provide technical assistance in the adoption, administration, and
enforcement of these local ordinances. See /ssue Profile, Mandatory Shoreland
Zoning Act Maine DEP Website, https://www.maine.gov/dep/land/s|z/ip-
shore.html (2018).

There is no question the Act was not applied in Maine, resulting in extreme

14™ Amendment violations of due process and equal protection precluding

prejudicial taking of defendant's land where the Law Court relied on facts’ it

manufactured against the Town of Northport and defendant that Northport had

ordered a hold on its NOV, of which there was no record since the hold did not

occur, and the Court plainly knew from that record the hold did not occur.
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Maine DEP Shoreland Zoning director Attorney Dierdre Schneider summed the
facts of the issue in her August 8, 2012 letter to Northport:

After the NOV was issued objections were raised by neighbors with support
from other owners in interest on the Burbank property that the NOV was in error
due to the fact that both sets of stairs predated shoreland zoning regulations. An
additional claim is that there is a prescriptive easement for access to the water
on this portion of the property. The second claim is a legal argument that would
be need to be litigated and not something for either the Town or DEP to decide.

These objections raise the issue of whether or not there are additional facts
involved that should be included in the evaluation of the situation. The DEP
would recommend (my emphasis) giving those with objections an additional few
weeks to provide evidence to negate the NOV, and to extend the deadline for
removal of these stairs until that time. However, even if the Town finds there is
sufficient evidence to support that two sets of stairs are legally in existence, it
would appear that the rebuilt set would have required : some form of permitting
(my emphasis).

While the DEP provides support to municipalities and ensures that shoreland
zoning ordinances are properly enforced, the municipality is the primary
enforcer of these ordinances. In this case, the DEP has provided advice to the
municipality as to the particular shoreland zoning provisions that appear to
apply to this situation. In the end however, the final resolution of the > matter will
be left to the municipality to decide in their sound enforcement discretion (my
emphasis), based upon the knowledge of local conditions, the particular facts of
the case, and any additional evidence provided by the NOV objectors. If
however, the Town would like more guidance, especially if provided with
additional information, DEP staff is available for assistance. App. Part 1, A99.

On this record, the Maine Law Court clearly abused defendant’s 14"
Amendment rights with this plainly false holding underpinning its judgment:

...although the Town of Northport never formally withdrew the notice of
violation requiring removal of a set of stairs on the Burbank property, Burbank
was aware that, at the direction of the DEP, the enforcement action had been
put on hold... The evidence demonstrates that Burbank sought and obtained the
notice of violation as a pretense for removal of the stairs. He may not, in these
circumstances, claim to be innocently complying with local law. ...

The evidence demonstrated no such thing. On the plain record facts it is beyond
comprehension that any competent honorable court, by unanimous vote, could
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say Maine issued a ‘hold’, when the state’s top DEP shoreland zoning lawyer
was on the entire trial, appeal and discipline court record, in writing and by sworn
testimony, that DEP had no authority, intention or record of a NOV ‘hold’, nor any
authority, intention or record of due process notice to anyone of DEP authority,
intention or record to even try to implement a ‘hold’. The Law Court's fabrication
of an executive branch (DEP) ‘hold’ is by itself clear and convincing evidence of
Law Court constructive or actual fraud., which the Court covered with the
following post reconsideration motion Errata decision:
The opinion of this Court certified on August 30, 2016, is amended as follows:
The Fourth sentence of [para 38] is amended to read:
We note, however, that aithough the Town of Northport never formally
withdrew the notice of violation requiring removal of a set of stairs on the
Burbank property, Burbank was aware that the DEP had recommended that the
Town put the enforcement action on hold pending resolution of issues
surrounding the age and potentially grandfathered status of the stairs and
Neighbors’ claim to rights in the stairs.
The original opinion of the Judicial Branch website has been replaced with the
opinion as corrected. App. Part 1, A98.. See also App.Part 1, A 61, Motion for
Reconsideration.
The correction did not satisfy respondent’s fundamental First and
Fourteenth Amendment to rights to petition government without punishment,
reprisal or prior restraint, or due process and equal protection of law, where the

Law Court clearly left the following language of its August 30, 2016 judgment

underpinning Connecticut discipline intact:

The evidence demonstrates that Burbank sought and obtained the notice of
violation as a pretense (my emphasis) for removal of the stairs. He may not,
in these circumstances, claim to be innocently complying with local law (my
emphasis).
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There is no record foundation for the Law Court’s conclusion on this point.
for the reason it is not true. Defendant testified at trial and appeal pleadings he
sought Northport and DEP intervention because he suspected zoning violations
by neighbors condoned by some co-tenants. Defendant testified he sought to
have the violations cured so he could gift his interest in the property and his
grandmother’s testamentary trust supporting the property free of violations to his
two children, as his client-grandmother wished. He had no control over what DEP
and Northport found during their investigations or their conclusions leading to
lawful NOV. This was not pretense but the result of lawful Maine zoning
regulation due process. Indeed DEP Attorney Schneider's letter raised issues of
fact that she believed the stairs were not grandfathered originals, but rebuilt,
requiring permits, which did not exist. The Law Court avoided these facts with a
pretense defendant did not follow a DEP mandated Northport ‘hold’ on NOV
compliance.

If Northport had issued a hold, the record would contain notice of the hold to
defendant and about fourteen co-tenants, plus notice of appeal rights. Any
honorable court would cite this record in its findings of fact. But there was no
such record supporting the trial judgment, or defendant discipline, so the Law
Court invented one. DEP Attorney Schneider's letter infra said some neighbors
and co-tenants asked Northport informally for relief. Northport refused. These
objectors could have appealed to Northport formally, They did not. Defendant
even waited for 30 days past the NOV compliance date so as to assure

opponents due process of their rights to formally appeal Northport's NOV.
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Maine courts unlawfully avoided applying Maine’s 1971 Mandatory Shoreland
Zoning Act to the facts of the trial and appeal, denying defendant's 14"
Amendment due process and equal protection of these critical Maine
environmental zoning laws.to his real property and his law license property.
Connecticut PB Section 2-39 discipline underpinned by these deprivations
violated defendant’s 14"Amendment rights to due process and equal protection
as well (Section 2-39 as applied).

Attorneys have rights and duties to vigorously defending clients, former
clients and themselves within and bounds of published materials common to
every law school library (bounds of the law); to independent thought and
argument (ie Justice Peters First Amendment views, infra); to protect clients and
former clients in the interests of justice and service to the public and profession
by noticing courts and requesting their help when clients and former clients are
disabled, or dying, or their interests are at risk because clients are severely
disabled or cannot afford attorneys (ie respondent’s 85 year old dying father,
infra); to protect themselves when their own health and lives are at risk (ie stroke,
blindness, infra) due to case work stress; to their good faith professional beliefs
that they have First Amendment rights superseding ethics rules (Peters, J) and,
to believe, as Maine instructs, that Maine ethics rules are primarily guidelines and
not an exhaustive. The 14th Amendment commands that attorneys not be
subjected to vagueness of rules regulating these matters, or to arbitrary

enforcement. These principles are explicitly supported by the holding in Gentile
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v. State Bar of Nevada, infra:

The prohibition against the vague regulation of speech is based in part on the
need to eliminate the impermissible risk of discriminatory enforcement. Kolender
v. Lawson, 461 US 352, 357-58 (1983); Smith v. Goguen, 415 US 566, 572-573
(1974), for history shows that speech is suppressed when the speaker or
message is critical of those who enforce the law (my emphasis). The
question is not whether discriminatory enforcement occurred here, and we
assume it did not, but whether the Rule is so imprecise that discriminatory
enforcement is a real possibility. Gentile at 1051.

... The vigorous advocacy we demand of the legal profession is accepted
because it takes place under the neutral, dispassionate control of the judicial
system. Though costs and delays undermine it in all too many circumstances,
the American judicial triaf remains of the purest, most rational forums for the
lawful determination of disputes. A profession which takes just pride in these
traditions may consider them disserved if lawyers use their skills and insight to
make untested allegations in the press instead of the courtroom. But constraints
of professional responsibility and societal disapproval will act as sufficient
safeguards in most cases. And in some circumstances press comment is
necessary to protect the rights of the client and prevent abuse of the courts. It
cannot be said that petitioner conduct demonstrated any real or specific threat
to the legal process, and his statements have the full protection of the First
Amendment. Gentile at 1058.

Accordingly defendant’s 14" Amendment rights were violated by Maine’s
discriminatory enforcement of ethics rules on the facts of his appeal, where
Maine ethics rules encouraged independent thought and judgment, permitted
protection of defendant’s father's severe disability (leading to death), permitted
him to protect himself from own stroke and blindness, and ay recurrence,
brought on by the stress of trying to comply with unpublished and/or vague Maine
rules of procedure, and other reasons of case stress. Connecticut violated
defendant's 14" Amendment rights by filing a discipline complaint against him
underpinned by these Maine 14™ Amendment violations.

Defendant suffered a first ever stroke and complete blindness the day his

Maine appeal briefs were due. App. Part 2, A 112, A113.
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One reason for stroke was Maine rules of appellate procedure were

either unpublished (local rule requiring a combed binding) or so vague that
defendant filed three sets of briefs to be certain of compliance. Maine contended
that defendant was iﬁcompetent, but did not cite specific documents or facts
from specific parts of the record supporting its conclusions. Defendant submitted
reply briefs weeks after the stroke, when he was still recovering and under orders
to avoid as much stress or work as possible, to avoid perhaps fatal recurrence.
Accordingly Maine violated defendant’s 14" Amendment rights to be free from
prosecution due to medical duress and disability discrimination. Connecticut
violated defendant’s 14" Amendment rights where it disciplined defendant by
complaint underpinned by Maine 14" Amendment violations.

In Disciplinary Counsef v. Peters-Hamlin, 2015 WL 3651918, decided May 20,
2015, an able bodied Connecticut attorney who directly disobeyed a court order
was given no Connecticut discipline. Accordingly defendant's Connecticut
discipline violated his 14" Amendment due process and equal protection rights to
be free from discipline in circumstances of severe disability from stroke and risk of
stroke recurrence; where he appeared in Maine pro se; where he was pursuing
legitimate appeal; where he complied with a lawful NOV: where he won a Maine
Law Court Errata decision based on a manufactured record; and where he
complied to the best of his ability with all laws, procedures and orders of Maine
and Maine cases applied to discipline by Connecticut.

C. Defendant’'s Connecticut Constitution Preamble rights, and Articie First,

Sections 1. 4. 5, 8, 10, 14 rights, and Amendment Section XX| rights, were

violated by Connectlcut Superior Court.
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Connecticut’'s Constitution Preamble states:

The People of Connecticut acknowledging with gratitude, the good providence
of God, in having permitted them to enjoy a free government; do, in order more
effectually to define, secure, and perpetuate the liberties, rights and privileges
which they have derived from their ancestors; hereby, after a careful
consideration and revision, ordain and establish the following constitution and
form of civil government.

Defendant’s liberties, rights and privileges derived from his ancestors include
Connecticut rights superior to those acknowledged by Maine or protected by the
First and Fourteenth Amendments, including but not limited to: rights to be
recognized by Connecticut courts as an individual created by God; rights to speak
freely and petition government without fear of reprisal; rights be informed of
specific and articulable facts applied to allegations of quasi criminal acts; rights to
defend himself, and by power of attorney to defend disabled and dying family in
court free from threat of reprisal and law license property loss; rights to protect
himself from risks of harm or death from stroke or disability; rights to protect
himself from discrimination; and rights to freely avail himself and those he has
represented of all human rights law of Maine, Connecticut and the United States
without fear of reprisal or property loss. Where this view contempiates rights
proposed by quasi-criminal defendants yet are absent from the Connecticut
Constitution’s plain text:

...the Supreme Court must employ the analytical framework by which it

determines whether in any given instance, the State constitution affords

broader protections to its citizens than the federal constitutional minimum.

State v. Lockhart, 298 Conn. 537, 4 A.3d 1176 (2010).

Connecticut Constitution Article First, Declaration of Rights, states:

That the great and essential principles of liberty and free government may be
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recognized and established, WE DECLARE...

Connecticut Constitution Article First, Section 1 states:

All men when they form a social compact, are equal in rights; and no man or

set of men are entitled to exclusive public emoluments or privileges from the

community.

Provisions of the section that ‘no man or set of men are entitled to exclusive

public emoluments or privileges from the community’ has like meaning to USCA

Amendment 14, which prohibits states from denying to any person equal

protection of the laws. Bames v. City of New Haven, 140 Conn. 8, 98 A.2d 523

(1933); Lyman v. Adorno, 133 Conn. 511, 52 A.2d 702 (1947).

Argued infra, Maine and the Connecticut Superior Court did not acknowledge
defendant’s First and Fourteenth rights to appeal as an individual citizen and not
as an atiorney; that defendant’s individual Maine appeal rights arose under74
MRSA Sec. 1851 and 4 MRSA Sec. 57 specifically precluding prejudice to or
punishment of appellants for alleged imperfect pleading or process; that Maine’s
Law Court and Connecticut Superior Court failed to cite a single record fact
supporting conclusions of discipline; that the Maine Law Court by unanimous
vote manufactured facts to the record profoundly prejudicial to Northport and
defendant on which Maine and Connecticut discipline was based: and did not
acknowledge professional rights and duties defendant has to his own judgment;
rights to protect former clients and especially disabled clients from harm: rights to
protect himself from illness and physical injury; and rights to protect his real
property and be free from prosecution and loss of his law license property.

Maine violated defendant’s First and Fourteenth Amendment rights to liberty

and speech. Connecticut discipline was underpinned by Maine’s unconstitutional

judgment, and applied by Connecticut-Maine reciprocity Agreement and
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Connecticut Practice Book Section 2-39. Accordingly as applied Connecticut
Reciprocity agreement and Section 2-39 enforcement violated defendant's
Connecticut Constitution Article First, Section 1 speech and liberty rights
Connecticut Constitution Article First, Section Four states:

Every citizen may freely speak, write and publish his sentiments on all subjects,
being responsible for the abuse of that liberty.

In Connecticut, the free speech provision of the Connecticut Constitution
bestows greater expressive rights on the public than does the federal
constitution. Freedman v. America Online, D. Conn. 2005, 412 F.Supp.2d 174
(2005). Where defendant’'s Maine appeal on which Connecticut discipline was
based was pure political speech, former Connecticut Supreme Court Chief
Justice Elien Peters believed speech analysis required that:

.. believe that the individual rights (my emphasis) guaranteed by our state
constitution’s Declaration of Rights have a greater priority in our constitutional
framework than the majority is prepared to recognize...For me it is of critical
importance that the plaintiffs are seeking to exercise free speech which is
political in its nature and therefore central to the very existence of a democratic
society, and that the plaintiffs’ claim finds strong textual support in the language
of article first, section 4 of our constitution(my emphasis)...Analysis of the rights
of the parties in this case must begin with recognition of the central role
assigned by constitutional theory to the rights of petitioning the government
(my emphasis) and of free speech about political issues...’there is something
special about speech’ (quoting Bork, Neutral Principles and Some First
Amendment Problems, 47 Ind. L.J. 1, 23 (1971))...

An appropriate starting point for the relationship between free speech and
constitutional government is Justice Brandeis concurrence in Whitney v.
California, 274 US 357 (1927)..."Those who won our independence believed
that the final end of the State was to make men free to develop their faculties:
and that in its government the deliberative forces should prevail over the
arbitrary. They valued liberty both as an end and a means. They believed liberty
to be the secret of happiness and courage to be the secret of liberty. They
believed the freedom to think as you will and to speak as you think are means
indispensable to the discovery and spread of political truth: that with free speech
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and assembly discussion would be futile; that with them discussion affords
ordinarily adequate protection against noxious doctrine ...they knew...that it was
hazardous to discourage thought, hope and imagination; that fear breeds
repression; that repression breeds hate; that hate menaces stable government;
that the path of safety lies in the opportunity to discuss freely supposed
grievances and proposed remedies; and that the fitting remedy for evil counsels
is good ones...’

...the amendment ‘does not protect a ‘freedom to speak’. It protects the freedom
of those activities by which we ‘govern.’. It is concerned, not with a private right,
but with a public power, a governmental responsibility.’ Meiklejohn, The First
Amendment Is An Absolute, 1961 Sup.Ct. Rev. 245, 255.

... ’courts should he heavily involved in reviewing impediments to free speech’
because first amendment rights ‘are critical to the functioning of an open
and effective democratic process’ (my emphasis)...

..the free speech provision of our own constitution has been held to embody
the same understanding of the centrality of free speech to constitutional
government... Our early case law stems from the time before the incorporation of
the first amendment into the fourteenth amendment came to dominate the field
of protection of individual liberties...the right of every citizen to freely express his
sentiments on all subjects stands on the broad principle which supports the
equal rights of all to exercise gifts of property (ie law license) and faculty to any
pursuit in life — in other words, upon the essential principles of civil liberty as
recognized by our Constitution...(State v McKee, 73 Conn.18, 28-29
(1900))...Very recently in Grievance Committee v Trantolo 192 Conn. 27, 36
(1984), we noted the special protection afforded to an ) attorney’s publication that
was political rather than commercial when we said: ‘If the statement is political
or ideological, it naturally enjoys the fullest protection under the first amendment
to the United States constitution and article first, section 4 of the Connecticut

constitution...(my emphasis).

The state constitutional framework for protection of the right of free speech rests
principally upon the provisions of article first, sections 4 and 5 of the constitution
of Connecticut. Section 4 states: ‘Every citizen may freely speak, write and
publish his sentiments on all subjects. Section 5 states: ‘No law shall ever be
passed to curtail or restrain the liberty of speech...In addition, section 14 states:
‘The citizens have a right...to apply to... government, for redress of grievances,
or other proper purposes, by petition (my emphasis), address or
remonstrance.’... Pruneyard Shopping Center v.Robbins, 447 US 74, 81...
expressly recognized ‘the authority of the State to exercise its police power or its
sovereign right to adopt in its own Constitution individual liberties more
expansive than those conferred by the Federal Constitution. ..’

...state supreme courts have also recognized that state constitutional
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provisions like our own may afford protection not only against governmental

or public bodies but, under appropriate circumstances, against private

persons (or public interests, my note) as well...in the absence of an

expressed state action requirement, there was ‘no reason to imply such a
requirement, and thereby to force a parallelism with the Federal Constitution’
Batchelder v. Allied Stores, 338 Mass. 83, 88-89 (1983). The court went on to
broaden its holding to ‘reject any suggestion that the Declaration of Rights
should be read as directed exclusively toward restraining government action.’...

...on their face the relevant provisions of the Connecticut constitution afford
protection of freedom of speech and for the right to petition (my emphasis)
without regard to the source of the interference with these constitutionally
guaranteed rights...the conjunction of sections 4 and 5, both of which address
freedom of speech, underscores that under our constitution as well as under the
first amendment to the federal constitution, freedom of speech is ‘special’, and is
entitled to a preferred position over other constitutional rights. See USv.
Carolene Products, 304 US 144, 152-53 n.4 (1938)....

...the most important datum bearing on what was intended is the constitutional
language itself (Emphasis in original)...

...the constitution does not derive its force from the convention which framed,
but from the people who ratified it, the intent to be arrived at is that of the
people...

...In my view, the Connecticut Constitution gives the plaintiffs the right to speak
peacefully about their political concerns without regard to the presence of any
special form of state action. Even if | am wrong about that proposition, however,
these plaintiffs can still prevail because this record adequately demonstrates
governmental involvement in the denial of their access to a political forum ...the
preferred position of freedom of speech entitles that claim to a special position in
an assessment of state action. Lockwood v. Killian, 172 Conn.496, 502-03...

...1 believe that the trial court’s remedial approach excessively involved the court
in the details of the plaintiffs’ speech and in the manner of its exercise. .’
Cologne, infra, pp. 67-84.
Accordingly Connecticut citizens have Article First, Section 4 individual rights
to expression and petition of government free from threat of reprisal because
speech is ‘special’ in constitutional law. Maine’s objections to defendant’s purely

political speech were arbitrary, suppressive of defendant’s own thoughts as a
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citizen and/or an attorney; barriers to truth; void of discussion: disdainful of

imagination; unconcerned with repressions breeding fear, hate, and unstable

government; and opposed to reasons that safety lies in opportunities to freely

discuss grievances. As applied Section 2-39 enforcement violated defendant's

Connecticut Constitution Article First, Section 4 speech and liberty rights.
Connecticut Constitution Article First, Section 5 states:

Ne law shall ever be passed to curtail or restrain the liberty of speech or of the
press.

While Connecticut has held that Section Five applies only to passage of
legislation and not protection of liberty, speech or press exercise rights, where
defendant’s Connecticut discipline was applied under Connecticut Practice Book
Section 2-39, as applied Section 2-39 violated defendant’s Article First, Section
Five rights to be free of laws serving to restrain defendant's liberty of speech.

Connecticut Constitution Article First, Section 8 states in pertinent part:
In all criminal prosecutions, the accused shall have a right to be heard by
himself and by counsel; to be informed of the nature and cause of the
accusation; to be confronted by the witnesses against him...No person shali be
compelled to give evidence against himself, nor be deprived of life, liberty or
property without due process of law, nor shall excessive bail be required nor
excessive fines imposed. ..
Not a single record fact was asserted, let alone proven, in Maine judgments
applied to Connecticut discipline informing defendant of the record factual nature
of quasi-criminal discipline. Furthermore Article First, Section 8 compels
Connecticut not to deprive defendant of speech and petition liberty, and

law license property without due process of law. Practice Book Section 2-39

discipline as applied founded on Maine complaints and judgments failing to
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inform defendant of specific record facts against him, violated defendant’s Article
First, Section 8 rights to be informed of the nature and cause of discipline
accusations. Failure to apply this standard under Section 2-39 also violated
defendant’s Article First, Section 8 rights to due process.

Connecticut Constitution Article First, Section 10 states:

All courts shall be open, and every person, for an injury done to him in his
person, property or reputation, shall have remedy by due course of law, and
right and justice administered without sale, denial or delay.

Maine discipline refused to acknowledge defendant as an individual pro se
citizen seeking to defend his individual Maine real property rights, but rather only
as a Maine attorney. Inexplicably, the Maine Law Court expressly held defendant
was not represented on appeal (App. Part 2, A115), but prosecuted him for
attorney discipline. Despite repeated requests during Maine appeal to be heard
orally on his motions and brief, defendant was always denied by the Maine Law
Court.

These Maine practices denied defendant access to the Law Court as an
individual, and due course of law. Connecticut reciprocal discipline as applied
under Practice Book 2-39 was predicated on these Maine practices, denying
defendant Article First, Section 10 protections to access courts as an individual to
protect his real property by due course of law.

Connecticut Constitution Article First, Section 14 states:

The citizens have a right, in a peaceable manner, to assemble for their

common good, and to apply to those invested with the powers of government,

for redress of grievances, or other proper purposes, by petition (my

emphasis), address or remonstrance.
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Defendant was sued by Maine neighbors for prescriptive easement,

conversion and malice concerning his compliance with a Northport, Maine NOV.
The trial court judged for neighbors and defendant, when his appeal attorney quit,
continued pro se. The Maine Law Court judged him both unrepresented and

an attorney for the appeal, and punished him for alleged Maine attorney ethics
violations. Defendant’s Maine appeal rights arose by Maine statute expressly
precluding punishment for procedural errors. His appeal petition was pure
individual political speech protected by the First and Fourteenth Amendments.
Regardless Maine punished defendant as an attorney for exercising his
fundamental individual First Amendment rights to speech and petition

of government without fear of reprisal for redress of grievances against

his Maine property and rights during trial.

Connecticut applied the same punishment under Practice Book Section 2-39
reciprocal discipline, underpinned by the unconstitutional Maine Law Court
judgment. As applied, Practice Book Section 2-39 violated defendant’s
Connecticut Constitution Article First, Section 14 rights to petition government
without fear of reprisal for redress of trial rights and real property grievances.

Amendments to the Constitution of the State of Connecticut Article XXl states:

Article fifth of the amendments to the constitution is amended to read as
follows: No person shall be denied the equal protection of the law nor be
subjected to segregation or discrimination in the exercise or enjoyment of his or
her civil or political rights because of religion, race, color, ancestry, national
origin, sex or physical or mental disability.

Defendant suffered a first ever stroke and blindness event on January 12,

2016 while submitting his Maine Law Court briefs. App. Part 2, A11, A113.
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The Law Court was aware of the stroke about September 10, 2016
when defendant described it in a Motion for Reconsideration (App. Part 1,
A61) that led to an Errata judgment (App. Part 1, A98) where the Court admitted
clear error on facts held for its appeal judgment and ethics allegations against
defendant. Defendant was under doctor’s orders to avoid work and other stress
for the future else risk a possibly fatal recurrence. The Law Court proceeded
with ethics charges and judgment against the defendant without due regard to
defendant’s brain injury suffered at the start of appeal litigation.

Connecticut applied the same punishment under Practice Book Section 2-
39 reciprocal discipline in circumstances where Maine’s Law Court knew
defendant suffered brain injury and risked new brain injury during his appeal, and
gave it no legal significance. As applied, Practice Book Section 2-39 discipline
violated defendant’s Amendments to the Constitution of the State of Connecticut
Article XXl rights to due process and equal protection from discriminatory
segregation for attorney discipline purposes, where defendant was suffering from
and at high risk for physical and mental brain injury disability rendering him
incapable of attorney performance.

V. Conclusion

For the foregoing reasons Connecticut Superior Court’s judgment in this
matter should be vacated, the complaint of the Office of Chief Discipline Counsel
against defendant dismissed, defendant's Connecticut law license reinstated,
and defendant’s Connecticut law license record expunged of discipline.
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Respectfully submitted,

1S/ Date: February 2, 2019
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I. Purpose Of Reply Brief

This reply brief is to contest sufficiency of factual notice of plaintiff’s
complaint, plaintiff’'s arguments on appeal, plaintiff’s standing on the
facts and law, and plaintiff’s invidious discrimination based on disability.

Il. Argument

A. Plaintiff’s complaint and brief failed to provide defendant specific and
articulable record facts supporting misconduct, depriving him of sufficient
due process notice, equal protection of law and a legally effective review,
as well as the court of a lawfully effective basis for judicial review.

Defendant’s answers and supporting documents filed responding to plaintiff's
complaint, and defendant’s appeal brief and documents filed in support, provide
the court a record of clear and convincing evidence that the Maine Board of
Overseers of the Bar (BO) complaint, on which plaintiff's complaint relies,
plaintiff’s complaint, the decision below and plaintiff’s Court of Appeals brief
brief failed to source from court records sufficient foundational facts required by
federal and state constitutions to support sufficient due process notice to
defendant of alleged misconduct, failed to provide sufficient record facts to
courts for lawfully effective complaints, judicial review and judgments, and
failed to provide a legal basis for a court to conclude plaintiff was exempt from
sufficient factual due process in license regulation cases. Maine and Connecticut
complaints, the court below and plaintiff’s appellate brief denied defendant’s
rights to sufficient notice of misconduct, and show clear and convincing evidence

that defendant Answer(s) to instant complaint established his misconduct

defenses as a matter of law.
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The record is clear Maine and Connecticut complaints relied on factually
anemic misconduct allegations of Lincoln v. Burbank, 2016 ME 138, 147 A.3d
1165. Plaintiff’s brief showed no record that Maine or Connecticut tried the
sweeping Lincoln general factual allegations against defendant in or that
defendant was given an opportunity to know the record facts alleged by
appearing before the Maine Law Court that accused him, despite pre and post
judgment requests to appear. Further no Maine or Connecticut judge conducted
hearings or wrote opinions of the facts considering first amendment analyses of
them. Plainly there is nothing in the Maine Law Court opinion discussing real
estate or any facts defendant pled in opposition, none of which were judged false
or misleading, or discussing precise record facts proving unlawfulness of
plaintiff’s appeal conduct, none of which was judged illegal or intentionally
unethical. Nor were specific facts and reasons given justifying punishment of a
year suspension which Connecticut demands reciprocally.

Indeed but for one very troubling disproved exception, the Lincoln decision did
not specifically identity a single record fact supporting ethics allegations.

Nor did Lincoln trouble itself with sufficiency of facts ‘found’, or facts it
manufactured by unanimous vote, until confronted on Reconsideration (see Law
Court’s Errata decision, Connecticut Superior Court Case Detail, Entry 118,
Exhibit E). The Maine Law Court’s fact finding should be considered deeply
suspect based on this poor record.

Unlike Maine, Connecticut law recognizes that facts cannot be assumed in

licensing cases, with a legal culture acknowledging that:
2
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Assessment of attorney conduct with respect to ethical standards is inherently
an intensely fact based inquiry. In re Rite Aid Corp. Securities Litigation,139
F.Supp. 2d 649 (E.D. Pa. 2001)

and that:

Courts are required to give state proceedings full faith and credit only if state
proceedings satisfy due process. Cheng v. Wheaton, 745 F.Supp. 819.

Furthermore in Connecticut:
A fundamental principle of due process which must be observed in
administrative hearings is that each party has a right to... the opportunity to be
heard at a meaningful time and in a meaningful manner... due process of law
requires... that at the hearing the parties... have a right to... an opportunity to
know the facts on which the agency is asked to act...and to offer rebuttal
evidence. Ryker v.Town of Bethany, 97 Conn.App. 304, 904 A.2d 1277 (2006).
These cases underscore the Connecticut principle that insufficiency of
factual pleading denies the accused of due process notice rights to have
specific and articulable facts from the court record, not just general aversions of
them on which Maine and Connecticut relied, presented in any complaint, or
brief in defense thereof, so defendant may properly know what he is accused of,
and meaningfully defend himself against deprivation risks. Lower fact pleading
notice sufficiency standards risk arbitrary and abusive government power:
The notice must be sufficient to enable the recipient to determine what is

being proposed and what he must do to prevent the deprivation of his interest.
Goldberg v. Kelly, 397 U.S. 254, 267-68.

and is:
.. meant to protect persons not from the deprivation, but from the mistaken
or unjustified deprivation of life, liberty, or property. Carey v. Piphus, 435 US,
247, 259 (1978).
Neither Maine nor Connecticut complaints, pleadings or judgments identified

sufficient record facts, or where they existed in the record. The law clearly
3
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mandates states, not defendants, to provide ‘opportunities’ sufficient for
defendants to know the source and substance of alleged facts.

In Lincoln, facts the court found’ either did not exist, or were manipulated to
suit unjustified plaintiff purposes. Where Lincoln ‘found’ defendant did not follow
appellate rules, such as use of combed bindings in briefs, defendant cited the
applicable 2016 rule (App., p. A1, changed in 2017 precisely due to defendant
criticism of insufficiency) in opposition arguing, as was plain from the text, that a
combed binding was not described in the rule, let alone mandated.

Where the Law Court found’ defendant exceeded maximum pages permitted in
reply briefs, defendant cited the applicable 2016 rule (App.,p.A2) which did not
address the fact that Lincoln involved trial court merger (over defendant’s
objection) of two separate cases brought by two distinct parties, on two distinct
causes of action, for two unrelated goals (party 1: real estate partition; party 2:
easement claims) by two separate law firms. Where the Law Court ‘found’
defendant cited facts not in the record, the court cited no record examples in
support. Where the court said defendant made frivolous and contumacious
arguments, it did not analyze why defendant’s exhaustively researched and
documented forty-eight page brief presented no reasonable chance of success,
was not a serious attempt to advance or change Maine law, or evinced contempt.
Where the entire court found’ the defendant ‘incompetent’, it manufactured facts,
based false ethics charges on them, and was forced to recant them (Errata,
infra).

Conversely, the Lincoln court, the Maine Board of Overseers of the Bar, and
4
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Maine discipline court (Justice Clifford) never acknowledged the factual and legal
significance of the Law Court’s plainly erroneous 6-0 vote that defendant, despite
clear trial and appeal records otherwise, violated a DEP order to ‘hold’ off
compliance with a lawful Maine zoning order (NOV), nor acknowledged the Law
Court’s Errata decision (infra) resulting from this extraordinary, unexplained,
unanimous Law Court error; nor acknowledged defendant’s January 12, 2016
stroke, noticed to Court September, 2016 on Reconsideration (Connecticut
Superior Court Case Detail Entry No. 116, Exhibit E, Motion for Reconsideration,
p. 20), suffered from stress of meeting the Court’s order to resubmit defendant
appeal briefs where the court failed to publish its procedural rules (combed
bindings) — the stroke clearly exempting defendant from ethics duties due to
diagnosed medical incapacity (letter of UCONN’s Dr. Thomas Rockland,
Defendant’s brief Appendix Part 2, p. A112).

Plaintiff’'s brief contended defendant can be punished because he has not

admitted misconduct. He has rights to contest. Plaintiff’s brief argued
defendant’s bankruptcy flowed from Lincoln. The federal bankruptcy code
specifically precludes attorney license suspension based on filing or protections
of bankruptcy. Plaintiff's posture is irrelevant and severely prejudices defendant,
depriving him of due process and equal protection of law:
.. a governmental unit may not deny, revoke, suspend, or refuse to renew a
license, condition such a grant to, discriminate with respect to such a grant
against.. a person that is or has been a debtor under this title... 11 U.S. Code §
525(a) - Protection against discriminatory treatment.

Plaintiff cited no Maine, Connecticut or federal law defining debt or bankruptcy

5
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misconduct, preclusion from practicing law, or holding a law license.
Plaintiff omitted defendant paid over $21,000 of alleged debt. The balance was
discharged uncontested, of which Connecticut Superior Court was noticed in the
record. Connecticut Superior Court Case Detail, Entry No. 122, US Bankruptcy
Court discharge summary. Debt was not raised in Maine’s or Connecticut’s
misconduct complaint, nor was it tried. Adding it now would further deprive
defendant of sufficient due process notice and equal protection. In Re Ruffalo,
390 US 544 (1968). See also CT Disciplinary Counsel v. Peters-Hamlin, 2015
WL 3651918 (2015), no discipline despite directly violated court order. App.,p.A3.
Federal court debt discharge is protected by the federal constitution
supremacy clause, even where debt is secured by court judgment, as defendant
successfully argued to Maine’s Justice Clifford:
If the lawyer were to file bankruptcy, and have the debts discharged, the
Supremacy Clause of the U.S. Constitution would preclude professional
discipline... In the Matter of the Suspension of the Eimo A. Adams, Jr.,
Esquire, as a Member of the Virgin Islands Bar. S. Ct. Civ. No. 2013-0013.
Connecticut Superior Court Case Detail Entry 117, Exhibil F,p.35. App.,p.A6.
Accordingly defendant contends plaintiff lacks standing to sue on the true
facts of the case:
In state court the state must demonstrate standing to sue in its own name,
as may be conferred by a specific statutory interest of the state. A statute
granting a department of the state the authority to being suit does not alone
confer standing in a particular state court action as a state’s capacity to sue and
its standing to sue are distinct concepts. People ex rel Dept. of Conservation
v.El Dorado County, 36 Cal. 4™ 971, 116 P.3d 567 (2005). Standing is a
concept utilized to determine whether a party is sufficiently (my emphasis)
affected to insure that a justiciable controversy is presented to the court.
General Development Corporation v. Kirk, 251 So.2d 284 (1971).

Defendant contends the facts do not support a Connecticut interest to
6
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sue since facts alleged were not sufficiently found’, and cannot therefore
sufficiently affect a lawful Connecticut interest, precluding judicable controversy
required for standing to sue.

Connecticut, attorneys subject to discipline are entitled to due process of law
in part because such actions are adversary proceedings of a quasi-criminal
nature. Statewide v. Johnson, 108 Conn.App. 74, 946 A.2d 1256 (2008). For
reasons of fact infra Maine and plaintiff’'s complaints, plaintiff's brief, and the
hearing below, failed to provide defendant an opportunity for sufficient due pro-
cess notice of allegations against him for meaningful defense, a legally effective
Connecticut Superior Court hearing, and all courts of a legally effective basis for
judicial review.

Even in applying permissible standards, a state cannot exclude an attorney
from licensure when there is no basis for their finding that he failed to meet
permissible standards, or when the state is invidiously discriminatory. Yick Wo v.
Hopkins, 118 U.S. 356 (1886). ‘.. the accused shall have a right... to be informed
of the nature and cause of the accusation... No person shall be deprived of...
liberty or property without due process of law... nor excessive fines imposed.’
Connecticut Constitution Article First, Sec. 8. ‘Due process of law is the primary
and indispensable foundation of individual freedom. It is the basic and essential
term in the social compact which defines the rights of the individual and delimits
the powers which the state may exercise.’#n re Gault, 387 U.S. 1 (1967). ‘Notice,
to comply with due process requirements, must be given sufficiently in advance

of scheduled court proceedings so that reasonable opportunity to prepare will be

afforded, and it must "set forth the alleged misconduct with particularity” ‘. Id, at
7
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33. Accordingly Maine’s and Connecticut’s deficiencies argued infra, including
defendant’s standing challenge, meet defendant’s Practice Book 2-39(c ) burden
of clear and convincing evidence that his defenses to Maine and Connecticut
complaints are established as a matter of law, precluding Connecticut discipline.

B. The First Amendment and Connecticut Constitution Article First,
Sections 4 and 14, demand de novo review of the case, and consequently
are complete bars to defendant prosecution and discipline.

Plaintiff's brief contended defendant’s First Amendment and by inference
his superior, analogous Connecticut Constitution fundamental speech and
petition rights are proscribed by his Lincoln appeal factual conduct. Connecticut
has ruled even if that is true, defendant is still entitied to de novo review of his
case implicating the First Amendment as a matter of law:

Ordinarily a jury or trial court’s findings of fact are not to be overturned on
appeal unless clearly erroneous... In certain first amendment contexts however,
appellate courts are bound to apply a de novo standard of review. For example,
in the context of government employee speech... the inquiry into the protected
status of... that speech is one of law, not fact. Connick v. Meyers, supra, 461
US 148, n. 7 (1983). As such an appellate court is required to examine for itself
the... statements in issue and circumstances under which they (are) made to
see whether or not they are of a character which the principles of the First
Amendment, as adopted by the Due Process Clause of the Fourteenth
Amendment protect. Id, 150, n.10. In cases raising First Amendment issues,
the (US Supreme Court) has repeatedly held that an appellate court has an
obligation to make an independent examination of the whole record (my
emphasis) in order to make sure that the judgment does not constitute a
forbidden intrusion on the field of free expression. NY Times v. Sullivan, 376
US 254 (1964), NAACP v. Claiborne Hardware, 458 US 886... This rule of
independent review was forged in recognition that a court’s duty is not limited
to the elaboration of constitutional principles... (it) must also in proper cases
review the evidence to make certain that these principles have been
constitutionally applied. Bose Corp. v. Consumers Union of the US, supra (466
US 485). Therefore (appellate courts) are obliged to make a fresh examination
of crucial facts under the rule of independent review... This rule of independent
review has been applied by the US Supreme Court in contexts aside from
government employee speech. See e.g. Gentile v State Bar of Nevada, 501
US 1030 (1991) (attorney discipline for speech) (my emphasis)... Thus we

8
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must engage in de novo review of the trial court’s findings under (applicable
statute).. that.. speech was protected by the First Amendment. D. Martino v.
Richens, 263 Conn. 639, 661-63; 822 A.2d 205 (2003).

Defendant’s Lincoln appeal petition and alleged misconduct pursuing it fall
precisely within First Amendment protections denials of which D. Martino foresaw
and precluded as a matter of law:

.. broad rules framed to protect the public and preserve respect for the
administration of justice must not work a significant impairment of the ‘value
of associational freedoms’. Mine Workers v. lllinois Bar Assoc., 389 US 217,
222 (1967)...

The Disciplinary Rules in question, which sweep broadly, rather than
regulating with the degree of precision required in the context of political
expression and association, have a distinct potential for dampening the kind of
cooperating activity that would make advocacy of litigation meaningful (my
emphasis) as well as for permitting discretionary enforcement against
unpopular causes...

The state’s interest in preventing the ‘stirring up’ of frivolous and vexatious
litigation (my emphasis) and minimizing commercialization of the legal
profession offer no further justification for the discipline administered to
appellant...

Free trade in ideas means free trade in the opportunity to persuade to action,
not merely to describe facts. Thomas v. Collins, 323 US 516, 537 (1945). The
First and Fourteenth Amendments require a measure of protection for
advocating lawful means of vindicating legal rights. NAACP v. Button, 371 US
415 (1963)...

Where political expression or association is at issue, this Court has not
tolerated the degree of imprecision that often characterizes government
regulation of the conduct of commercial affairs... At bottom the case against
the appellant rests on the proposition that the state may regulate in a
prophylactic fashion all solicitation activities of lawyers because there may be
some potential for overreaching...

In the context of political expression and association however a state must

regulate with significantly greater precision... An overbroad statute might serve

to chill the protected speech. First amendment interests are fragile and a

person who contemplates protected activity might be discouraged by the in

terrorem effect of the statute. Id. 433. Indeed such a person might choose not
9
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to speak because of uncertainty whether his claim of privilege would prevail if
challenged. The use of the overbreadth analysis reflects the conclusion that
the possible harm to society from allowing unprotected speech to go
unpunished is outweighed by the possibility that protected speech will be

muted. In Re Primus, 436 US 412 (1978).

Maine’s and Connecticut’'s complaints evince not mere possibility but a clear
example of overbroad regulation not only muting protected speech, but denying
speech demanded and protected by Maine ethics rules. Defendant’'s Connecticut
Superior Court Case Detail Entry No. 117, Exhibit F, ‘Defendant’s Opposition to

the Board’s Proposed Factual Findings, Conclusions and Sanctions Order’,

Section 3, pages 12-33, Maine Common Law Fiduciary Duties of Client Loyalty

and Fidelity, plus Law and Policy of Maine Rules of Professional Conduct, Do

Not Support Sanctions, is hereby incorporated by reference as exhaustive

analysis before Maine and Connecticut courts of the fact.

Unlike Primus, instant defendant’s two law licenses were incidental to his
Maine appeal and discipline and to Connecticut discipline. His Maine real estate
appeal rights arose under Maine statute (4 M.R.S. Sec 57) precluding strict
procedural rules. The record shows defendant’s lawyer, who withdrew without
hearing contemplated by Maine rules, filed appeal without defect. Pro se
defendant only represented himself with no other political or associational
activity. His appeal did not concern tensions between contending values of the
legal profession and society #Maine and Connecticut did not attempt to show
discipline advanced a subordinating state interest in a manner avoiding
unnecessary abridgment of First Amendment, and Connecticut Constitution

Article First, Sections 4 and 14, values. Plaintiff’s complaint and
10
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brief presented no facts or law defendant actions fell outside Maine, Connecticut
or federal protections. Rather, Maine and Connecticut discipline was pretext to
impinge core First Amendment petition and expressive conduct which
‘government may regulate... only with narrow specificity.” NAACP v. Button, 371
US 415, 433 (1963).

The record does not support Maine or Connecticut efforts to draw
constitutionally meaningful distinctions between defendant and other Maine
or Connecticut litigants. Maine’s Justice Clifford’s decision noted defendant’s pro
bono competency in his 2004 Nader-Camejo presidential campaign ballot access
case win for Maine voters; the only#uch win of 35 such cases nationally.
See Nader letter, App. p.16, submitted to Justice Clifford, Connecticut Superior
Court Case Detail, Entry No. 117, Exhibit E, p. 4. In 27 years Maine licensure
defendant never had a Maine office, phone number, advertising or paying clients.

Defendant would gain no unfair advantage from a constitutional strict scrutiny
review standard. Discipline was premised solely on the basis of alleged Maine
appeal conduct. Therefore Maine’s and Connecticut’s action must withstand the
"exacting scrutiny applicable to limitations on core First Amendment rights . . . ."
Buckley v. Valeo, 424 U.S. 1, 44 -45 (1976). The states must demonstrate ‘a
subordinating interest which is compelling," Bates v. Little Rock, 361 U.S. 516,
524 (1960), and that the means employed in furtherance of that interest are
‘closely drawn to avoid unnecessary abridgment of (First Amendment)
freedoms.’ Buckley, supra, at 25. Plaintiff’s brief did not.

Argued at Reply Brief Section A, infra, findings compatible with the First
11
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Amendment could not have been made in this case. As in New York Times Co.
v. Sullivan, 376 U.S. 254, 284 -285 (1964):
.. considerations of effective judicial administration require (courts) to review
the evidence in the present record to determine whether it could
constitutionally support a judgment [against defendant]. This Court's duty is
not limited to the elaboration of constitutional principles; we must also in
proper cases review the evidence to make certain that those principles [can
be] constitutionally applied."
The record is they were not applied, and had they been, defendant’s conduct
implicated interests - rights to petition without reprisal - sufficient to justify the
level of protection recognized in Button, infa, and subsequent cases:

The First and Fourteenth Amendments require a measure of protection for
‘advocating lawful means of vindicating legal rights.” Button, 371 U.S., at 437.

Free trade in ideas' means free trade in the opportunity to persuade to action,
not merely to describe facts.” Thomas v. Collins, 323 U.S. 5186, 537 (1945).

Defendant’'s Maine real estate trial resulted in court non-application of Maine’s
Mandatory Shoreland Zoning Act, in spite of a lawful Northport, Maine NOV
pursuant to the Act, compliance with which resulted in severe defendant
punishment. Defendant’s appeal attorney filed on these facts. The Maine
Law court accepted the appeal without challenge, but did not offer a hearing
when the attorney withdrew. Defendant proceeded pro se on lawful, factually
sufficient theories of trial due process denial, Maine plaintiff illegalities (no
building permits) and lawful compliance with a lawful NOV, as well as real estate
partition estoppel; supporting these appeals with 48 pages of rigorously
researched written and documented legal argument.

Maine Justice Clifford’s decision found defendant lacked intent to break

12
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ethics law in Lincoln, infra, yet sanctioned defendant for what he ‘should have
known’. Maine, Connecticut and the US Supreme Court have not defined

‘should have known’ or how this standard falls outside First Amendment and
higher Connecticut Constitution petition protections. Maine and plaintiff cited no
‘should have known’ precedent, how this standard proscribes lawful vindication of
legal rights or free trade in legal ideas and opportunities to persuade, causing
‘should have known’ to completely fail the exacting scrutiny applicable to
limitations on core First Amendment rights. Buckley, infra.

Maine’s ‘should have known’ limitation is a draconian offense to Connecticut
Constitution Article First Sections 4 and 14, and others. Plaintiff’s brief did not
demonstrate why defendant’s Maine acts fell outside these protections, and why
they support reciprocal discipline. Defendant did not derive the protections from
courts or legislatures, but directly from the people:

The People of Connecticut acknowledging with gratitude, the good providence
of God... in order more effectually to define, secure, and perpetuate the
liberties, rights and privileges which they have derived from their ancestors

... establish the following constitution. Connecticut Constitution Preamble.
which rights by Connecticut Constitution Article First the people have not
proscribed against attorneys:

Section 1: All men when they form a social compact, are equal in

rights.. Section 2: All political power is inherent in the people... Section 4:

Every citizen may freely speak.. Section 9: No person shall be ... punished,

except in cases clearly warranted by law. Section 10: All courts shall be open,

and every person, for an injury done to him in his person, property or
reputation, shall have remedy by due course of law, and right and justice

administered without sale, denial or delay... Section 14:The citizens have a

right ... to apply to those invested with the powers of government... by petition

.. the most important datum bearing on what was intended is in the
13
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constitutional language itself.. (Emphasis in original.).. We have recognized

the same rule of construction in Borino v. Lounsbury, 86 Conn. 622, 625

(1913)... Contemporary construction... can never (my emphasis) abrogate the

text... it can never narrow down its true limitations. Cologne v. Westfarms

Assoc., 192 Conn. 48, 67-84, 469 A.2d 1201 (1989).

Plaintiff did not offer a superseding theory. The federal and state constitutions
completely bar plaintiff’'s complaint.

C. Defendant was disabled by stroke and threat of subsequent stroke due
to his Maine appeal rendering misconduct punishment unconstitutionally
discriminatory, cruel and unusual.

Defendant suffered disabling stroke January 12, 2016 preparing Maine
appeal. UCONN'’s Dr. Thomas Rockland letter, Defendant’s brief Appendix Part
2, p. A112. The stroke was noticed to Maine’s Law Court in September, 2016.
Connecticut Superior Court Case Detail Entry No. 116, Exhibit E, Motion
for Reconsideration, p. 20. Complaints and plaintiff brief underpinned by Maine
judgment failed to acknowledge defendant’s disability and were thus invidious,
discriminatory, cruel and unusual prosecution punishment offending the Eighth
Amendment, and Connecticut Constitution Article First, Secs. 8 and 9; and
Amendments to the Constitution of the State of Connecticut, Article XXI
precluding discrimination against the mentally disabled.

A state cannot deny licensure when there is no basis for finding failure to
meet permissible standards, or the state is invidiously discriminatory. Yick Wo v.
Hopkins, 118 U.S. 356 (1886)). It is well established that the Connecticut
Constitution prohibits cruel and unusual punishments under the dual due process

provisions contained in Article First, §§ 8 and 9. State v. Rizzo,266 Conn. 171,

206, 833 A.2d 363 (2003). The Eighth Amendment establishes impermissibly
14
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excessive, disproportionate, arbitrary or discriminatory punishments as cruel and
unusual. Rizzo, 206. ‘Cruel and unusual’ is to be judged according to “evolving
standards of human decency”. State v. Ross, 230 Conn.183, 251, 646 A.2d
1318 (1994). Reluctance of prosecutors to seek a punishment is objective
evidence that punishment is excessive. Enmund v. Florida, 458 U.S. 78 2, 796.
(1982). Plaintiff did not account for Maine prosecutor’s court record letter of a
‘warning’ punishment. Connecticut Superior Court Case Detail Entry No.121,
Davis Warning Letter, Exhibit B. Plaintiff did not apply ‘standards of human
decency’ to defendants mental disability protected by Connecticut’s Constitution,
as cited above.

Accordingly Maine and Connecticut complaints and plaintiff’s prosecution
of defendant violate the Eighth Amendment, Connecticut Article First Secs. 8 and
9, and Amendments to the Constitution of the State of Connecticut, Article XXI.

I1l. Conclusion

For the foregoing reasons Connecticut Superior Court’s judgment in this
matter should be vacated, the complaint of the Office of Chief Discipline Counsel
against defendant dismissed, defendant’s Connecticut law license reinstated,
and defendant’s Connecticut law license record expunged of discipline.

Respecitfully submitted,

1S/ Date: April 24, 2019

Harold H. Burbank, Il, Pro Se Defendant
84 N. Mountain Road
Canton, CT 06019
Ph. 860-693-2687
15
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Issue Profile
Mandatory Shoreland Zoning Act

What should I do if I suspect a shoreland zoning violation?

The provisions of a municipal shoreland zoning ordinance are enforced by the municipality. If
you suspect a violation, contact the Code Enforcement Officer of the town where the alleged
violation has occurred. http://www.state.me.us/dep/land /slz/ip-shore.html

- Maine DEP website, 2015

As a result of the Mandatory Shoreland Zoning Act, all municipalities must adopt,
administer, and enforce zoning ordinances that regulate land use activities within

250 feet of all tidal waters, great ponds, rivers, coastal wetlands, and non-forested
freshwater wetlands of 10 acres or more, and within 75 feet of streams...Shoreland
Districts ... This district includes shoreland areas which are undeveloped, and which meet
any of the five characteristics listed below. At a minimum, the following areas must be in
a resource protection district (my emphasis),unless current development patterns
dictate otherwise...Areas of two or more contiguous acres with sustained slopes of 20%
or greater...Areas of severe bank erosion, bank undercutting, or river bed movement,
along rivers or adjacent to tidal areas such as steep coastal bluffs...

-Chapt. 2, ‘The Elements of Shoreland Zoning’, Municipal Code Enforcement
Officer Training and Certification Manual, Maine Planning Office, 2008 (to date)

Introduction

The sole appellant, Harold Burbank, 11, appeals from a Superior Court
decision which failed, despite his motion, to bifurcate two sets of
substantial issues raised by plaintiffs and some co-defendants at trial.
The first set of issues concerned plaintiffs’ claims of easement across
appellant’s (and all defendants’) recreational shorelands at Northport,
Maine, gifted to him (them) by 1993 warranty deed of Phyllis Burbank,
appellant’s paternal grandmother. The second set of issues concerned
the title in these recreational lands Phyllis Burbank gifted to defendants
by deed and Last Will and Testamentary Trust, which left the bulk of

her financial estate in a trust for care of the property, naming her great
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grandchildren specifically as a benefitted class, and intending to benefit
all of her lineal descendants in perpetuity with title to the property.
March 16, 2000 Attorney Robert Hazard letter to all defendants,
Appendix 1- 3 (references to Appendix pages will be A. 2, A. 3, etc.).

The plaintiffs’ case alleged contradictory theories of easement rights
in Phyllis’s recreational shorelands, ranging from rights by deed
(withdrawn after a January 26, 2015 hearing where plaintiffs could not
locate where on Northport’s tax map the easement ran by deed) to
implication and prescription. Overlaying these claims were facts that
Northport, pursuant to Maine DEP instant physical shoreland inspection
initiated by the appellant, cited (NOV) the defendants in summer 2012
for multiple Maine Shoreland Zoning Act violations, demanding
compliance. The result was a case of at least four (4) distinct competing
legal interests: 1) State of Maine rights and duties to administer Maine’s
public trust in all of Maine’s recreational shorelands, 2) Northport’s
rights and duties to create, administer and enforce Maine law
mandating all municipalities to create and enforce schemes
implementing the 1971 Maine Shoreland Zoning Act, 3) rights and
duties of Maine recreational shoreland owners (defendants) vis a vis the

State of Maine public trust in Maine shorelands, and 4) plaintiffs’

(2)
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allegations of adverse (acquiesced) mixed public and private uses of
Burbank shorelands by deed, implication, prescription and other
inapplicable theories on the facts.

Accordingly, if the trial court’s decision is not vacated, Maine will
have no longer have a legal basis to claim that:

‘Today Maine’s (Mandatory Shoreland Zoning) law is recognized as
a national Model of responsible environmental regulation.” A
Handbook for Shoreland Owners, Maine DEP, 2008, p.2. A. 4.

Rather, it is certain, as recreational shorland owners successfully argued
in Almeder v Kennebunkport, 2014 ME 12, 106 A.3d 1115 (Me. 2014),
that hardware stores across Maine will quickly sell out of chain-link
fences, as panicked owners try to protect perhaps their most valuable
asset from dubious predatory public and private prescriptive claims.
This is exactly what happened in California following a court holding
that the presumption of permission did not apply to beach property,
and recreational use alone was evidence of “adverse” use that could give
rise to a public recreational easement. Gion- Dietz v. City of Santa
Cruz, 465 P.2d 50 (Cal. 1970). That case generated a spate of critical
law review comments, prompting California to quickly abrogate the
holding by legislative action. County of Orange v. Chandler-Sherman

Corp., 126 Cal. Rptr. 765, 767 (Cal. App. 1976).
(3)
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In lieu of clear legal protections by lawful presumption, statute, or
case law, otherwise public and neighborly-spirited recreational land
owners - no matter how fraternal their history or intentions, no matter
the economic and recreational interests of Maine, no matter the
likely costs to Maine’s unique aesthetic natural environment, and no
matter the views and policies of local voters, planning boards and
law enforcement officials - will be, from at least four sets of Maine
recreational shorelands interests, compelled to protect themselves from
interests granted unwarranted primacy by the Superior Court alone:
the rights of private prescriptive claimants.

The instant result was possible only by meticulous, erroneous court
avoidance of clear record facts; of Maine’s mandatory public interests
to investigate and enforce the 1971 Maine Shoreland Zoning Act; of all
party, municipal and state duties to know and comply with lawful
schemes and orders flowing from the Act; of facts that plaintiffs knew
they (or ‘someone’) were violating and intended to violate the Act
over many years against the people of Maine, especially their
unsuspecting, elderly, generationally accommodating neighbor, Phyllis
Burbank; of Phyllis Burbank’s explicit and implied recreational
shoreland permissions; of uncontested eye witness testimony of land
posting and entry of the actual signs into evidence; of plaintiff sworn

trial testimony that plaintiffs never did, and never would, contest Phyllis

(4)
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Burbank’s exclusive ownership and control of her recreational
shoreland; and other facts precluding prescription and partition.

Significantly, in reaching its conclusions despite a lack of specific
evidence of prescription and partition legal elements, the trial court
conveniently ignored the presumption of permission that applies when
any group, public or class, claims a prescriptive easement for recrea-
tional uses, erroneously assuming that Maine law supports a view that
a group of individuals using recreational shorelands as a whole inter-
mixed with the general public is distinguishable from the general public
simply based on the fact that they own property in a defined
geographic area, ie ‘the neighborhood’; a neighborhood that in this case
has a defined (Northport tax map) public way across plaintiff Gerrity’s
front lawn leading to the appellant’s easterly boundary point precisely
where plaintiffs claim private rights. Two plaintiffs, Lincoln and Gerrity,
are historic neighbors of Phyllis Burbank for generations. Three
plaintiffs are not. All clearly used Phyllis’s lot as a group, as the general
public did.

Finally, the plaintiffs’ case raised Maine and US Constitution issues of
due process and equal protection of Maine and municipal law, and the
5% Amendment ‘takings clause’ regarding judicial acts, argued at trial,
erroneously avoided by the court. Read together, the court’s errors
deprived plaintiffs of standing, and the court of subject matter

jurisdiction. (5)
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The co-defendants’ partition case (cross claim alleged as a counter
claim) also failed to state claims for which relief could be granted. Co-
defendants sued under 14 MRSA Sec 6501 statutory partition,
that ‘can only be carried out by a physical division of the property.’
Liberty v Lorraine, 430 A.2d 37,39 (Me. 1981). Co-defendants
requested a partition by sale. ‘Section 6501 does not grant the Superior
Court authority to grant such a sale.” Boyerv Boyer, 736 A.2d 273, 276,
1999 ME 128 (Me. 1999). The trial court erroneously cited Sec. 6051 as
the basis of the partition suit.

Further, co-defendants took title to Phyllis Burbank’s recreational
shoreland property subject to her Last Will and Testament, which
included a substantial trust fund with specific instructions to benefit
only her lineal descendants, specifically including her lineal great
grandchildren, and their lineal heirs and assigns, in perpetuity. March
16,2000 Letter of Phyllis Burbank estate Attorney Paul Hazard, infra.

The trial court thus erred by conveniently avoiding documented
record facts proving Phyllis Burbank’s testamentary intent for her
gifted real property and attendant estate plan, and avoiding application
of appellant’s legal arguments to those facts precluding partition as a
matter of law.

Factual and Procedural Background

In October, 1993 Phyllis Burbank, the appellant’s paternal

(6)
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grandmother, at age 90, three years before her death in 1996, advised
by her Belfast, Maine Attorney Paul Hazard, gifted her Northport, Maine
Penobscot Bay property to her children and grandchildren - seventeen
people - in equal shares as joint tenants with rights of survivorship by
warranty deed. At the same time Phyllis executed her last will and
testament, which established a trust fund of over $240,000, the bulk
of her financial estate, to benefit this property ‘in perpetuity’ so long as
at least one of her lineal descendants held a title interest in it. March 16,
2000 letter of Attorney Paul Hazard to all defendants, infra. Last Will
and Testament of Phyllis Burbank, A. 5-10. Phyllis’s great grandchildren
were specifically named as a class benefitted by Phyllis’s testamentary
trust. Id.

Phyllis’s property is located along Broadway Avenue, in Bayside,
a summer enclave of Northport, Maine, where Northport exercises
zoning jurisdiction. Bayside, and its historic 1849 Wesleyan Camp-
meeting Grounds from which all lots in this case were ‘carved’, arose

from:
...an impossibly huge tract of land granted by King James I to forty noblemen,
knights and gentlemen in 1620. About three hundred years after, the result of
(many) partitions was an inventory of leaseholds, each barely large enough to
accommodate a platform tent. The history of these partitions contains the stories
of many entrepreneurs, scoundrels, and ordinary hard-working people, the
amassing and subsequent loss of huge family fortunes, and the consequences
of conflicts between the settlers and Native Americans on the one hand, and
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their British sponsors on the other. “From the King of England to the Northport
Wesleyan Campmeeting Association”, If These Cottage Could Talk: A History of
Bayside in Northport, Maine, The Bayside Historical Preservation Society, 2008,
p. 15. See court file for copy, submitted at trial.

Phyllis’s lot consists of about two hill, coastal bluff and recreational
beach acres, resting below a coastal mountain (Northport is about
twenty miles north of the Camden Hills). There is no flat ground on the
lot. A rainwater and natural surface spring water diversion culvert runs
from a town ditch on the mountain side of Broadway Avenue, under that
pavement in front of the Burbank lot, emptying onto the lot forming a
long, steep brook and adjacent wetland draining the mountain and
avenue watershed and the Burbank lot over their coastal bluff to
easterly Burbank shorelands and their recreational beach.

Structures on the property include a two story, three bedroom
unheated summer ‘cottage’ and an adjacent 1800s era horse barn
proximate to Broadway, accessed by a wide, mostly steep, well
maintained, tar and gravel, shared (with Parsons, west) driveway,
abutted by a large, open, sloped lawn above the cottage and barn.

Below the cottage the land sweeps steeply downhill at a 20% or
more grade to a clay and sand coastal bluff dropping forty-five vertical

feet to a stone, gravel and sand recreational beach with one hundred
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foot or more tides that rise and fall over the bluff lowlands. There is a
large, open lawn from the cottage to bluff edge on the westerly half of
land below the cottage. The easterly half consists of a wide, 20% or
more grade, forested, heavily overgrown (with brush and plants)
slope and watercourse gully (fed by the town drainage culvert sweeping
downhill from Broeidway, behind the horse barn, to the easterly bluff.
The coastal bluff runs along the Burbank lot's entire northerly aspect
for a length of over one hundred ten feet. The entire bluff is heavily
overgrown with wild blackberries, sea roses, some trees, and other
thick vegetation to heights of four or more feet. The top of the easterly
bluff proximate to plaintiffs’ lots features a stand of enormous birch
trees and some smaller trees. The gully feature cascades fresh water
over and down the bluff to the recreational beach. The bluff falls not
less than forty vertical feet for its entire length of the Burbank lot to
the shore and for many contiguous acres up and down the Bay shore,
often protected by private seawalls to stem obvious tidal and other
bluff erosion. There are no breaks in the thick vegetation on the
Burbank bluff face except for a set of permitted stairs. The bluff face
depends on its thick vegetation to avoid erosion of clay and sand soils

under the vegetation comprising the bluff from top to bottom.

(9)



g

Until September, 2012, there were two sets of large wooden
recreational beach stairs on the property. One set, the ‘primary stairs’,
has existed for decades at the base of the lot lawn, one hundred fifty feet
downhill from the cottage. The stairs consist of a small landing platform
on the top of the coastal bluff, and at least 40 large, wide, wooden steps
and rugged oak plank sub-frame dating to the 1940’s, falling at more
than a thirty degree pitch over the bluff more than forty vertical feet to
the recreational beach below.

A second, easterly set of recreational beach stairs is subject of this
action. Until September, 2012, those stairs existed on the Burbank lot
seventy feet east of the primary stairs, in heavy undergrowth, among
trees and thick bushes, proximate to easterly neighbors, including
plaintiffs, and the Burbank lot watercourse gully. The stairs were
removed by the appellant pursuant to a July, 2012 Northport notice of
violation (NOV) issued by Northport Code Enforcement Officer (CEO)
John Larson. Larson NOV, A. 11.

No full easterly staircase existed until the 1970’s. No ‘versions’
were visible from the Burbank cottage due to vegetation, the two
hundred foot distance to them, and because they spilled over a steep

bluff. The stairs removed in 2012 were built by a professional
(10)
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carpenter. They consisted of at least thirty wooden steps, a wooden
railing, and a post and beam sub-frame lodged into clay and sand
coastal bluff soils beneath the stairs without concrete or other footings.
All of the natural vegetation under the stairs was killed by them, leaving
a bare clay and sand bluff face exposed to wind, rain, snow, tidal and
human erosion, and garbage and other debris unlike any other area of
the Burbank lot. No one replanted vegetation securing the bluff. No one
built sea walls. The stairs ended about four feet above the beach in a
platform supported by thick posts extending to the recreational beach.
Attached to the platform was a five foot long set of removable steps,
completing the forty foot stairway over the bluff to the Burbank
recreational beach. The ability to remove the lowest steps protected
them from being damaged by daily winds and high tides pounding the
beach and bluff, and storms and ice that would otherwise destroy the
low steps. Photo, A. 12.

Before 2012, at least two earlier easterly stairs existed on the same
easterly bluff footprint. A full length staircase of pressure treated
lumber, built by a professional after 1971 without removable steps, pre-
dated the 2012 stairs (pressure treated lumber did not exist prior to

1971). Photo, A. 13. Defendants testified at trial that this set was built
(11)
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without a permit when the 1971 Maine Shoreland Zoning Act was in
force. Pre-dating that pressure treated staircase was another full
staircase of natural, painted wood built after 1971 without a permit.
Testimony of Harold Burbank, Sr., David Burbank, Harold II, A. 14-16.

The first stairs on this footprint did not exist in the 1940’s as
witness Adelaide Lincoln testified, but not until the 1960’s, consisting of
a few crude planks buried into the coastal bluff soils, and a small frame
of several crude, unprofessionally built wooden steps and railing
located at the very base of the Burbank lot easterly coastal bluff over
shoreland rocks to the Burbank’s recreational beach. A. 17.

From the 1960’s, beginning at the top of bluff, a narrow fifty foot
long path ran to the easterly Burbank lot boundary, intersecting a
Northport public way running across plaintiff Gerrity’s front lawn, to a
public road serving as easterly Burbank neighbors’ access to Broadway
Avenue, Bayside's primary public road. See Northport Tax Map, A. 18.
The path traversed Burbank’s coastal bluff, between it and Burbanks’
sloping, heavily overgrown wetland gully region below their barn far
above. Due to surface waters found on the path, after 1971 the path was
heavily landscaped with crushed stone, especially at the top of the stairs

and bluff where gully runoff, rain and melting snow saturated that
(12)
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ground. Pictures of path and top of bluff and stairs, A. 19-21.

In May, 2012 the appellant reported what Burbank lot vegetation
cutting violations of the 1971 Maine Shore Land Zoning Act to
Northport, Maine CEO John Larson, Maine Department of Environ-
mental Protection (DEP) shoreland zoning program director Attorney
Deirdre Schneider and the Office of Maine Attorney General. A. 22-23.

Appellant’s concerns stemmed not just from what he observed
on his lot in May, 2012, but also unpermitted shoreland vegetation
cutting on the lot that he discovered in spring, 2011, and a massive clear
cut of all shoreland vegetation on the lot that he found in spring, 2009:

a swath running from the cottage and barn over almost all of the coastal
bluff to the shore. Appellant stated on the trial record that the cut
area ‘looked like a war zone’ and that he found survey stakes in the cut.
A 24.

Northport co-CE‘O Toopey Rooney and DEP director Schneider
together inspected the Burbank lot with appellant and told him that
actionable Maine Shoreland Zoning Act violations demanding remedia-
tion of lost vegetation and removal of a set of stairs had occurred. Ina
June, 2012 letter to the Burbank joint tenants, Northport CEO Larson

advised the lot owners of Maine Shoreland Zoning Act violations,
(13)
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including illegal vegetation clear cutting and selective cutting along and
over the thickly overgrown Burbank lot westerly coastal bluff proximate
to ‘primary stairs’ to the recreational beach, along the easterly coastal
bluff pathway from the easterly bluff recreational stairs proximate to
the Burbank’s easterly boundary, unpermitted use of crushed
landscaping stone on this wetlands path, and unpermitted existence of
two sets of recreational stairs on one residential lot to a recreational
beach. A.25. The CEO also advised Burbanks verbally that in addition to
violating a Maine DEP shoreland zoning regulation prohibiting two sets
of stairs, Northport had no record of anyone at any time applying for or
receiving mandatory building permits for construction or modification
of recreational stairs to the beach, or for mandatory permits for land-
scaping a lot shoreland path with unnatural (crushed, off site) stone

or otherwise.

After long discussions with Maine DEP shoreland zoning program

director Attorney Deirdre Schneider, Northport advised Burbanks

that in addition to removing a set of stairs, remedial purchase and hand
planting of hundreds of dollars worth of native bushes and trees that
had been illegally cut would be required to bring the lot into Maine and

Northport shorelan"d zoning compliance.
(14)
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Some public protest ensued against Northport by plaintiffs, Burbank
family members sympathetic to neighbors, and others in Bayside.
Nevertheless, in July, 2012 Northport CEO Larson issued a formal NOV
to Burbanks stating the same issues and demands appearing in his June,
2012 letter, this time demanding 1971 Maine Shoreland Zoning Act
standards compliance by mid August, 2012. A. 11.

Appellant was verbally advised by CEO Larson that despite contrary
rumors Northport had no intentions to withdraw the NOV (and never
did). CEO Larson also advised that non-compliance could lead to
Northport enforcement action and $2500/day fines.

Northport’s zoning board of appeals observes a thirty day NOV
appeal period. No appeal was ever filed by any plaintiff, Burbank
lot owner, or anyone else.

Appellant lives in Connecticut, over three hundred twenty miles and
six hours drive from the lot. Since being gifted the lot the owners
have agreed to a one or two week time share type schedule for its use
which the trial court agreed has worked well. Judgment and Order, p.
20, para k. Accordingly appellant is rarely on the property and in some
years not at all. By August, 2012 appellant had not heard from co-

tenants on a plan of NOV compliance. He had contacted them earlier
(15)
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offering a plan to remove the non-permitted easterly stairs at his
expense, gifting the stairs to any neighbor wanting them. When no
reply was received, he removed the stairs in mid September, 2012,
stacked them behind the Burbank lot barn in usable condition in plain
view of his co-tenants and neighbors, and so noticed Northport CEQ
Larson in writing. A. 27.

Plaintiffs sued in 2013. The first hearing was held at Waldo County
Superior Court that spring, where the court stated, apparently based
on appellant’s answer to complaint, that the case was “not about
environmental law”. The court ordered mandatory MRCP 16B media-
tion of the case for April 11, 2104.

Defendants Harold Burbank, Sr., David Burbank and appellant Harold
Burbank, Il attended the mediation before agreed mediator Attorney
Robert Crowley, Portland, Maine, where plaintiffs asserted that they had
a ‘map’ showing the location and recording of a pathway-easement
supporting their written complaint that an easement to the shore
benefitting plaintiffs existed on the Burbank lot. Mediator Crowley
called for a recess specifically so plaintiffs could produce this map at the
mediation session. Mediation resumed, but plaintiffs had no map, and

made no further comment about such a map. Defendants however
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produced a large 1800’s era Waldo County registry map of the Burbank
lot neighborhood which showed no path-easement on or near the
Burbank lot.

On April 9, 2014 per Mediator Crowley’s written request the
defendants submitted a written case position memorandum of law to
Mr. Crowley before the April, 11, 2014 mediation session stating that no
recorded or any other easement existed on the Burbank lot, arguing that
co-defendants had no authority to grant easement rights to plaintiffs
since the facts and law of Phyllis Burbank’s gift of the lot and facts and
intentions expressed in her Last Will and Trust precluded any title in
the Burbank lot subject to co-defendant easement transfers to plaintiffs,
Supplement of Legal Authorities, pp. 1-9 (hereinafter SLA).

A hearing was held in January, 2015 at Penobscot Superior Court, in
which plaintiffs again asserted that they could show documented proof
that an easement existed across the Burbank lot benefitting plaintiffs.
They produced a slide of the Northport tax map. The court asked
plaintiffs to draw a line on that map depicting the meets and bounds of
the easement. Plaintiffs marked a line down the Burbank lot center to
the westerly coastal bluff. The stairs appellant removed were on the

easterly bluff, proximate to plaintiff lots. A correct line depicting
(17)
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plaintiffs’ claims was drawn by co-defendants’ attorney, not plaintiffs.
The court then stated that plaintiffs had withdrawn the ‘documented’
easement claim. The plaintiffs did not file or state such a motion for the
record. See Penobscot Superior Court file notes for January 26, 2015
Penobscot Superior Court hearing.

The trial was held in May, 2015. Defendants Harold Burbank, Sr.,,
David Burbank, and Harold Burbank, II attended all days of the trial.
All testified under oath. Defendant Lori Darnell attended the trial by
computer means (SKYPE) and gave sworn, observed court testimony.

Statement of Issues on Appeal

L. Did the Superior Court find sufficient facts of private prescription,
where Phyllis Burbank had accommodated ‘the world’ on her
recreational shoreland for decades? Does Northport’s NOV regulating a
mandatory shoreland resource protection district affect prescription?

IL. Did the Superior Court violate the US Constitution Fifth and
Fourteenth Amendments by finding private prescriptive easements on
the Burbank lot? Did it unconstitutionally ‘take’ the property for a public
purpose without just (any) compensation?

III. Was the appellant unlawfully prejudiced in a trial concerning
overlapping prescriptive and partition claims to inherited real estate
subject to Phyllis Burbank’s last will and testamentary trust? Should the
two petitions have been heard in a bifurcated manner?

IV. Does Phyllis Burbank’s last will and testamentary trust preclude
partition of her gifted real estate subject to her testamentary intent?
Does her will and trust preclude heirs from granting Burbank lot
recreational easements?

(18)
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V. Do easement and partition parties have standing to sue on the facts?
Standards of Review
The viability of a type of easement and the evidence required to
establish that easement are matters of law the Law Court reviews de
novo. See Androkites v. White, 2010 ME 133, 912,10 A.3d 677. The

Court will:

review the facts supporting the court's conclusions for clear error, and will uphold
the court's findings unless " there is no credible evidence on the record to support
them or the court bases its findings of fact upon a clear misapprehension of the
meaning of the evidence." Baptist Youth Camp v. Robinson, 1998 ME 175, 1 7, 714

A.2d 809 (alterations omitted) (quotation marks omitted). Almeder v
Kennebunkport, 2014 ME 139, 106 A.3d 1099, 1108 (Me. 2014).

The Law Court shall “vacate a trial court’s conclusion that a prescriptive
easement was formed only if [the Court] determine[s] that the evidence
below compelled a contrary holding.” Id. § 14 (citing Glidden v. Belden,
684 A.2d 1306, 1316 (Me. 1996).

As to issues of Phyllis Burbank’s last will and testamentary trust,

In accordance with well established principles we seek the intention of the
testator at the time of his execution of the will. We look first (emphasis added) to
the whole instrument. 'In case of doubt the intention is to be ascertained in the
light of the existing conditions, which may be supposed to have been in testator's
mind." (emphasis mine). New England Trust Co. v. Sanger (1955) 151 Me. 295, 302
118 A.2d 760, 764.

As to plaintiff standing in Maine private prescriptive cases,
plaintiffs must sufficiently plead or prove the elements necessary

to obtain an easement as to any specific parcel of recreational beach
(19)
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property. Almeder, infra, p. 1108. As to co-defendant’s partition

petition standing, whether a petition is properly brought under a

statute is a matter of law and as such is reviewed de novo by this Court.
Summary of the Arguments

Maine’s Mandatory Shoreland Zoning Law was first enacted in 1971

in response to incréasing development pressure (my emphasis). The
legislature concluded that strict regulation of land-use activities was

necessary in the shoreland zone. Through the years, the law has been
strengthened and amended in response to environmental and citizen concerns.
Citizen planning boards, other local officials, and legislators have all
shaped and honed the state’s shoreland zoning law (i my emphasis). Maine
Shorelnd Zoning: A Handbook for Shoreland Owners, Maine DEP, Publication
Number: DEPLW0674-D08, 2008, p. 2.

The instant case shows that Maine’s private landowners cannot rely
on trial courts to acknowledge let alone apply the Act to protect and
preserve all public and private interests in shorelands - lawfully
determined by citizen planning boards, local officials and legislators
rather than courts - from unlawful development, including prescriptive
easements undercutting Maine DEP regulations enforced by towns
precluding more than one set of recreational stairs per residential lot to
a recreational beach. If this case stands, it serves as precedent to
ignore the Act, gut principles of constitutional separation of powers,
and eliminate legisiatively mandated public inputs and defenses of
shoreland development, pollution and erosion control, animal
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habitat loss, wetlands destruction, and shoreland aesthetics that
the Act was designed to protect and serve in the public interest.

Furthermore, no Maine property owner expects to lose her property
rights by allowing mixed public and private access over her property for
reasonable recreational activities that do not interfere with the owner’s
enjoyment of her property. Maine is unique in that open public and
private recreational access to private property is “tradition” rather than
an exception. Just as Maine’s tourism economy relies heavily on this
tradition, exceedingly generous property owners like Phyllis Burbank
rely on protections embedded in Maine law to ensure that both public
and private recreational uses of private property do not result in any
losses to landowners, especially where owners become publicly and
privately known for welcoming anyone for recreation.

Phyllis was renowned for her entire life for being such an owner, in
the small, historic, generationally tight knit, former summer Methodist
campground enclave of Bayside, at Northport, Maine. Plaintiffs,
defendants and witnesses admitted this at trial and elsewhere. They
would not sue her during her lifetime for that reason. A. 28-29. They
also would not apply for building permits for at least three coastal bluff

staircase versions ‘someone’ built on Phyllis’s recreational land since
(21)
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they knew they did not build any stairs, did not ‘possess’ the land there,
could not claim easements to it, that Phyllis would reject those claims
and knew Northport would reject permit applications regardless

of who owned the land since coastal bluffs are mandated by Maine for
resource protection districts. Chapt. 2, ‘The Elements of Shoreland
Zoning', Municipal Code Enforcement Officer Training and Certification
Manual, Maine Planning Office, 2008 (to date), infra.

Accordingly under Maine common law Phyllis had a right to rely on
presumptions of permission ~ the public recreational use presumption,
‘implied permission’, ‘neighborly accommodation’- and other uses
explained by a rationale contradicting Maine’s private claims
prescriptive presumption, to avoid private and public prescriptive
claims. The trial court, by failing to meticulously examine all of the
salient facts, but ra:fher meticulously avoiding almost all of them, did not
under Maine law find legally sufficient findings to justify prescriptive
claims in the case, requiring that the judgment be vacated.

Alternatively, since 1971, Maine and Northport had a duty to protect
Maine coastal bluff shorelands, recreational or not, in public trust
against unlawful development, by placing them in legislatively

mandated ‘resource protection districts’, in compliance with the 1971
(22)
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Maine Shoreland Zoning Act, the enforcement of which lies with
municipal code enforcement officers. ‘The Elements of Shoreland
Zoning’, infra. Assuming arguendo that Phyllis Burbank had any right
to permit or deny recreational staircase construction on her coastal
bluff, or that she or plaintiffs could in any way support or preclude
prescriptive claims, the claims are lawfully estopped by Northport’s
jurisdiction of the Act, where CEO Larson, after full factual
investigation of the Burbank lot, and expert consultation with
Maine Department of Environmental Protection mandates under the
Act, issued a Northport unrevoked NOV to remove Burbank lot stairs.
The trial court however, without cause, ignored the controlling
environmental statute, and the public policy it supports, which as a
matter of law, by decisions of citizen planning boards, local officials
and the legislature, not the courts, controls access to the coastal
bluff on Phyllis Burbank’s lot, which, as a matter of law, was accessed
for decades without required Northport permits by unidentified parties
building or renovating four recreational beach staircases from 1971 to
2012 on the Burbank lot coastal bluff.

Partition Claims

(23)
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In October, 1993 Phyllis Burbank gifted her Northport, Maine
Penobscot Bay summer cottage property to all of the defendants in this
case in equal shares as joint tenants with rights of survivorship. At the
same time Phyllis executed her last will and testamentary trust,
subjecting the real estate to that trust, intending for it to enable her heirs
and her lineal descendants to continue to own and enjoy the property ‘in
perpetuity’. A.1-3. Accordingly the ‘total’ posture of real estate gifts
demands the legal conclusion at that Phyllis did not grant fee simple title
to grantees. Maine partition thus cannot lie for lack of subject matter
jurisdiction. The judgment must be vacated for this reason alone.

On May 29, 2014 some co-defendants filed for 14 MRSA Sec. 6501
statutory partition requesting forced sale of Phyllis’s real estate (gifts).
A. 30-36. But claimants lacked standing for partition under Sec. 6501.

It only permits partition by physical property division and not sale as
requested. Libby v Lorraine, 430 A.2d 37, 39 (Me. 1981). Hearings
convened and orders granted pursuant to Sec. 6501 thus were void also
for lack of subject matter jurisdiction and must be vacated accordingly.

As Libby held, partition sale can lie pursuant to 33 MRSA Sec. 153.
if future interests in the real estate are named and considered. Phyllis
Burbank’s specifically included her lineal great grandchildren as a
benefited testamentary class, as well as her lineal descendants, ‘in
perpetuity’. Claimants avoided Sec. 153 since it opens the door to future
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interests defeating fee simple title claims, since Maine has held these
claims support conclusions at law that grantors did not intend and did
not grant fee simple title to their lands; fee simple being prerequisite at
law to Maine partition.

Appellant has two natural children; lineal descendants of Phyllis, who
from lawful inferences of her land grant and last will and testament,
intended to deny fee simple title in her grantee-heirs. Accordingly the
trial court committed clear error. The judgment must be vacated.

Argument

1. The Superior Court’s decision must be vacated for meticulous
avoidance of clear record facts explaining plaintiffs’ ‘particular’ familial
and public uses of Phyllis Burbank’s lot, and linking these explained
‘particular’ uses alleged to the Burbank lot, standing the Law Court’s
specific prescriptive rights fact finding standard on its head.

The Law Court has set a ‘meticulous’ fact finding standard for
prescription. From Androkides to Almeder the Court has been clear that
presumptions of prescriptive adversity are not only overcome by facts
contradicting a presumption’s rationale, but Maine courts are
compelled to meticulously seek and find those facts, specifically of the

‘nature, duration and type of use proved”:

A finding that a public prescriptive easement exists is no small matter. Such an
easement necessarily deprives a private landowner of some property rights, most
notably by limiting the owner's ability to exclude the public from his or her
property. In determining that such a reduction in the landowner's property rights
should be recognized and enforceable, a trial court must be meticulous in
assuring that sufficient facts have been demonstrated linking the particular use
alleged to the partigular property at issue (emphasis added). This determination is
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completely dependent on the facts in a given matter--including the nature,
duration, and type of use proved (emphasis added). It is not possible to establish
the existence of a public prescriptive easement on a parcel of property without
reference to the individual lot or lots on which the use is alleged to have occurred.
See D'Angelo v. McNutt 2005 ME 31, 7 9, 868 A.2d 239 (stating that it is in the
very nature of a claim to adverse possession of property interests that persons
may " typically only acquire that property which they actually possessed”)...
Almeder v Kennebunkport, 106 A.3d 1115, 1120-1122 (Me. 2014).

Further, as a preliminary matter the trial court had a duty to
meticulously hold all plaintiffs to proof of whether their easements were
pled as ‘appurtenant’ or ‘in gross’ because:

An easement is a right of use over the property of another. See RESTATEMENT OF

PROPERTY § 450 (1944); BLACK'S LAW DICTIONARY 509 (6th ed.1990). The law
recognizes two different types of easements: an easement in gross and an easement

appurtenant. An easement appurtenant is created to benefit the dominant
tenement and runs with the land. See O'Neill v. Williams, 527 A.2d 322, 323
(Me.1987). To be appurtenant, however, the easement must also be attached to or
related to a dominant estate of the grantor. See Anchors v. Manter, 1998 ME 152, p
12,714 A.2d 134, 139; O'Neill, 527 A.2d at 323. Here, because McIntosh owned no
dominant estate to which the easement could be appurtenant, the easement is in
gross. See Anchors, 1998 ME 152, p 12,714 A.2d 134, 139; O'Neill, 527 A.2d at 323.
O’Donovan v. Mcintosh, 728 A.2d 681, 1999 ME 71 (Me. 1999).
Yet the trial court made no findings of plaintiff appurtenance, or by
what facts or theory appurtenance is attached or related to the
dominant Burbank estate, but instead simply ordered easements of the
Burbank lot recorded on plaintiff deeds. That is not Maine law.

The judgment also must be vacated because it does not find sufficient
specific facts of the“nature, duration and type of use’ each plaintiff made
of the Burbank lot, or whether these facts, without contradicting or
explaining presumed prescriptive adversity (Androkites v. White,

2010 ME 133,10 A.3d 677, 682-83 (Me. 2010)), by a preponderance of
(26)
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evidence show:

(1)continuous use for at least twenty years; (2) under a claim of right adverse to
the owner; (3) with the owner's knowledge and acquiescence, or with a use so
open, notorious, visible, and uninterrupted that knowledge and acquiescence will
be presumed. Sandmaier, 2005 ME 126, 9 5, 887 A.2d at 518; accord Jordan, 2002
ME 36, 1 22, 791 A.2d at 122; Town of Kittery v. MacKenzie, 2001 ME 170, § 15, 785
A.2d 1251, 1255-56; Dartnell v. Bidwell, 115 Me. 227, 230, 98 A. 743, 744 (1916).
Androkites v. White, 2010 ME 133,10 A.3d 677, 681 (Me. 2010).

All of the plaintiffs failed the Androkites tests, compelling vacation of the
judgment.

For example, the trial court conveniently ignored the sworn trial
testimony of defendant Lori (Burbank) Darnell, Phyllis and Fred
Burbank’s granddaughter, who waited by her North Carolina computer
for two days to give this testimony to the trial court by SKYPE. Lori
testified that in summer 1969, she went with Fred Burbank to post
the Burbank-Gerrity boundary, where the shoreland path at issue
meets a Northport right of way across the Gerrity front lawn. Northport
tax map. A 18. There she watched Fred hammer three steel pipes into
the ground, across the path, and affix a heavy steel chain to each pipe,
blocking the path completely. She also said she watched Fred posta
‘no trespassing’ sign proximate to the pipes and chain. This testimony
was not rebutted by any witness or trial evidence.

Glaringly, the trial court held, without any foundation, that Lori was
simply too young to know what she saw, or where she saw it. Lori was
born in 1959. She had been on this property every summer all of her
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despite severe health problems of which the trial court was aware (he
had a significant stroke soon after trial), attended Penobscot Superior
Court for two days from Kennebunk to testify to Burbank lot history and
his mother Phyllis Burbank’s intentions. Harold Sr. is trustee of

Phyllis Burbank'’s testamentary trust. Due to mortally failing health,
Harold Sr. gave an April, 2014 deposition for the court record. In it and
at trial Harold, Sr. testified that his grandfather Merton Haley may have
posted the path area at issue ‘no trespassing’, and that Harold Sr. surely

overheard Merton protest use of this path and bluff to friends. A. 41.In
Maine, a single verbal protest, whether on or off the premises, defeats

the element of prescriptive acquiescence:

The doctrine that denials and remonstrances, on or off the land are sufficient to
rebut acquiescence, and work an interruption is supported by Workman v. Curran,
supra; Nichols v. Aylor, 7 Leigh (Va.) 546; Field v. Brown, 24 Grat. (Va.) 74; Reid v.
Garnett, 101 Va. 47, 43 S.E. 182; Stillman v. White Rock Mfg. Co., 23 Fed. Cas. 549;
Wooldridge v. Coughlin, 46 W.Va. 345, 33 S.E. 233; Crosier v. Brown, 66 W.Va. 273,
66 S.E. 326, 25 L.R.A. (N. S.) 174; Andries v. Detroit, G. H. & M. R. Co., 105 Mich. 557,
63 N.W. 526; Bealey v. Shaw, 6 East, 216; Livett v. Wilson, 3 Bing. 115; Washburn on
Easements, p. 162. Dartnell v. Bidwell, 98 A. 743, 745, 115 Me. 227 (Me. 1916).

Harold Sr. also testified that his father, Fred Burbank, posted the path to
the stairs ‘Private Grounds, Trespass Forbidden,  supporting Lori
(Burbank]) Darneil’s testimony, that his mother Phyllis Burbank knew
Fred was posting the land and did not protest, due to safety concerns on
the path and bluff. A.42-44. At trial Harold Sr. was presented with an

original large wooden sign. He identified the sign as one he retrieved
(29)
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from the Burbank lot barn. He read the sign for the record: ‘Private
Grounds, Trespass Forbidden’. He testified that this was the sign Merton
Haley and Fred Burbank used to post the path and bluff at issue. A. 46.
Harold Sr. testified that several versions of disputed stairs existed on
the bluff over the years (as did defendants David Burbank and Harold
Burbank, IT). Harold Sr. testified that his sister Jean Jennings and her five
children (four are defendants) lived summers in the Burbank
cottage for years as intimate friends of Lincolns and Gerritys (plaintiffs).
None of the testimony was controverted. A. 46-47. The trial court
conveniently ignored about all of Harold Sr.’s testimony, including the
large wooden ‘no trespassing’ sign, which the defense entered into the
court record as an exhibit. Material dispositive fact avoidance is not
‘meticulous’ Maine due process and equal protection of prescription law:.
Meticulous revie;w of plaintiffs’ testimony supports findings of
significant facts precluding prescription. Fred Lincoln and Bruce
Gerrity testified to decades of intergenerational neighborly accommo-
dation by Phyllis Burbank and her family on the Burbank lot, revealingly
stating under oath, “We would never sue Mrs. Burbank,” negating
prescriptive adversity/acquiescence. A. 28-9. Fred Lincoln testified that

he purchased liability insurance for the path and stairs, for public and
(30)



other claims against him, but did not consider discussing insurance with
Phyllis Burbank, and never did. A. 53.

Longtime Burbank neighborhood resident Ms. Huntoon testified that
Burbanks were renowned for harmonious, family-like accommodating
relations on their lot all of her and her father’s lives. A. 54. No Fleming,
Kosel or Moscow (plaintiffs) party or witness testified or proved that
they had ever had any contact with Phyllis Burbank. They offered no
evidence differentiating themselves from the public. Plaintiffs and their
witnesses avoided or did not know facts that Phyllis, born in 1903, was
in her 70’s, 80’s and 90’s when Kosels, Moscows and Flemings bought
their lots. At that time Phyllis was rarely if ever on her beach, being too
frail to use stairs forty vertical feet up and down the coastal bluff.
Kosels, Flemings afid Moscows offered no proof of Phyllis knowing them
or their use of her lot, making them no different than the public.

Adelaide Lincoln, predecessor in title to plaintiff Fred Lincoln,
testified at her deposition that she could not locate on photos she was
shown by her attorney where on the Burbank lot the path she used as a
child ran on the Haley-Burbank lot. She could not differentiate herself
from the public since, ‘it (the path) was the way everyone got to the
beach.... Yet the trial court used Adelaide’s childhood to calculate Fred
Lincoln’s twenty consecutive prescriptive years, though Maine has
ruled that prescriptive claimants cannot tack childhood years. Blackmer
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v. Williams, 437 A.2d 858, 861 & note 2 (Me. 1981). A. 56.

Plaintiff Eleanor Moscow testified she used the lot under the
mistaken impression that it was public - possible where the Burbank
path intersects a Northport public way crossing plaintiff Gerrity’s front
lawn directly to the Burbank path. See Northport tax map, A. 18.

But mistake cannot give rise to prescription:
...a mistaken belief that it is a town way or a public way precludes the user from
asserting sufficient adversity of use to claim a right of way by prescription. Glidden
v. Belden, 684 A.2d at 1318.

None of the plaintiffs established when they knew or did not know
the Haleys and Phyllis Burbank and began, with any certainty, to
establish ‘the nature, duration and type of use’ they made of her lot.
None established who ordered any of the stairs, built, their purposes,
who paid for them, who was hired to build them, in what years and
times of year they were built, who regulated their use, Northport
building permits, or other indicia of ownership and control, which at
law could put Phyllis Burbank on notice of risk to her lot.

Viewed through the Androkites lens, plaintiffs did not plead, nor did
the trial court find for any plaintiff, sufficient facts of continuous use for
at least twenty years under a claim of right adverse to Phyllis Burbank
or her family, with Phyllis’s knowledge and acquiescence, or with a
use so open, notorious, visible, and uninterrupted that Phyllis’s
knowledge and acquiescence will be presumed at law. No one proved

(32)



and the court did not find that plaintiffs used or intended to claim
Phyllis’s land as their own before the instant lawsuit (‘Relevant to these
determinations is the prescriptive user's state of mind.’ Glidden v.Belden,
684 A.2d at 1317). No one proved that they possessed Phyllis’s land as
their own (re prescription, “[t]he law generally disfavors findings of
adverse possession...[t]here is every presumption that the occupancy
is in subordination to the true title,". Hamlin v Niedner, 2008 ME 130,
955 A.2d at 254). No one claimed that they did not recognize Phyllis’s
rights and duties (ie building permits) in this land for any period of
time, disregarding Phyllis entirely (...(claimant) uses the way as the
owner would use it, disregarding [the owner's] claims entirely, using it
as though [she] owned the property [her]self." Stickney v. City of Saco,
2001 ME 69, 1 21,770 A.2d 592). No one claimed that they did

not have a relationship with Phyllis Burbank where use of her lot was

explained by a rationale contradicting a prescriptive presumption:

the presumption of adversity is inapplicable when the landowner and user have a
relationship, such as a close blood relationship, such " that the landowner is
reasonably entitled to regard the use as permissive unless specifically informed of
the contrary fact”...(claimant) instead bears the burden of proving, by a prepon-
derance of the evidence, that she used the land under a claim of right in a manner
adverse to the owner, which requires proof of adversity and actual notice to the
true owner. Androkites, infra, para 18 and 22.

Further, Lyons v. Baptist School of Christian Training, 2002 ME 137, T
15,804 A.2d 364, 369, recognized that recreational use “is consistent
with, and in no way diminishes, the rights of the owner of the land” and
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leaves the claimant with the burden to show that the recreational use
was without the implied permission of the owner, demonstrates the

claimant intended to take the land for herself, and sufficiently put the
owner on notice that their property rights were in jeopardy. Id. Y 19.

Conveniently, the Superior Court completely avoided analysis of the
presumption of permission in public use cases and mixed public-private
use cases. Appellant argued below that where private use is combined
with public use and there is no private act indicating the assertion of an
exclusive individual right private prescription does not lie. Burbank
Defendants’ Second MRCP 50(d) Motion for Judgment as a Matter of Law,
May 18, 2014, p. 7, para 2. Citing Simmons v Perkins, 118 P.2d 740, 744
(Idaho, 1941). Also, “When ‘Comprehensive’ Prescriptive Easements
Overlap Adverse Possession: Shifting Theories of ‘Use’ and ‘Possession’,
Boston College Env. Affairs Law Rev., Vol. 33, Issue 1, Art. 5, p 191
(2006), attached to the Motion in full. A. 56.

If the court’s judgment is applied in other cases, Maine’s
presumption of permission and the statutory liability protections in 14
M.R.S. § 159-A for example would encourage property owners to permit
recreational uses on their properties, at which point, absent application
of the presumption, mixed public-private parties and private parties
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alone could simply point to that recreational use to prevail in a claim for
a prescriptive easement.

Accordingly, malice and conversion claims cannot lie, being estopped
for reasons of factual insufficiency and public policy (Maine Shoreland
Zoning Act). Conversion against whom? The public? One plaintiff?

All? In the face of willful unpermitted use? A right in land does not arise
until it is proved. Plaintiffs have yet to make that case. Conversely,
plaintiff acts of unpermitted use, including unpermitted construction,
sound in trespass, for which plaintiff removal of structures is required:
A trespass maybe committed by the continued presence on land of a structure...
which the actor has tortiously placed there, whether or not the actor has the ability
toremove it. A trespass may be committed by the continued presence on the land
of a structure...which the actor’s predecessor in legal interest therein has
tortuously placed there, if the actor, having acquired his legal interest in the thing
with knowledge of such tortious conduct or having thereafter learned of it, fails to
remove the thing. Restatement, Second, Torts, Sec 161,
By this definition, considering the commands of Northport and Maine
under the 1971 Shoreland Zoning Act, Phyllis Burbank, plaintiffs and
current Burbank lot joint tenants had clear duties to remove illegal
stairs else be accountable to harms against Northport and Maine.
Conversion and trespass judgments here are without legal foundation.
The attempt by plaintiff Gerrity to ‘cover’ these claims by false sworn
testimony of NOV withdrawal was soundly impeached and defeated his
own witness, Northport CEO John Larson, who testified unequivocally

that Northport did not withdraw the NOV, and never suggested that it
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would to anyone. A. 57.

2. The partition judgment must be vacated for failure of court subject
matter jurisdiction, and failure to acknowledge Phyllis Burbank’s
testamentary intentions precluding partition.

Appellant is the natural grandson of Phyllis Burbank. His rights in the
Burbank lot are no more or less than co-joint tenants. Appellant has
two natural children who are lineal descendants of Phyllis Burbank,
the children’s great grandmother, who knew the children well and spent
considerable time in happy weeks with them at her Northport summer
property, and at her nearby home in Belfast, Maine to their ages of seven
(7) and four (4), respectively, when Phyllis died. Given Phyllis’s
undisputed love for all of her natural family, and the nature of her gift
of her Northport property combined with her lineal descendants’
interests in that property “in perpetuity” created by Phyllis, with the
assistance of her Belfast, Maine attorney, Paul Hazard, when Phyllis
executed her testamentary estate, naming her great grandchildren
specifically therein beneficiaries (class gift, Last Will and Testamentary
Trust of Phyllis Burbank, infra; Hazard letter, infra), on the same day, at
the same time as her real estate gift by warranty deed to her family, in
Maine it must be concluded as a matter of law that Phyllis intended to
create great grandchild and continued multi-generational future

interests in her gifted real estate:

Future interests: Intgrests in land or other things in which the privilege of
possession or of enjoyment is future and not present. An interest that will come
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into being at some future point in time. Black’s Law Dictionary, Abridged 5t Ed,,
West Publishing, 1983, p. 345.

The Maine standard for judging what a testatrix intends in the

instant case was settled in New England Trust v. Sanger:

In accordance with well established principles we seek the intention of the
testator at the time of his execution of the will. We look first to the whole
instrument.’ In case of doubt the intention is to be ascertained in the light of the
existing conditions, which may be supposed to have been in testator’s mind.' (my
emphases). New England Trust Co. v. Sanger (1955) 151 Me. 295, 302, 118 A.2d
760, 764.

It is undisputed from the record that the existing testamentary
conditions which may be supposed to have been in Phyllis Burbank’s
mind, and were in her mind in fact, included transfers of her Northport

real estate to her great grandchildren, including appellants’ children:

Upon the death of my last surviving child and grandchild, or upon the sale of the
Northport cottage to a person or persons not my lineal descendants, the Trust
shall terminate, and my trustee shall pay over any of my enumerated children or
grandchildren then surviving, or if none of them are surviving, to my great
grandchildren then living in equal shares. Phyllis Burbank’s Last Will and
Testament, Blake and Hazard, Attorneys, 81 High Street, Belfast, Maine, executed
October 12, 1993, p. 2, para 1, A. 5-10.

and any future generations arising from them, ‘in perpetuity’:

On October 12, 1993 Phyllis took the unusual step of deeding the cottage to all of
you as tenants in common (actually joint tenants) her interest in the cottage. This
was obviously done to assure that the cottage remain in the Burbank family in
perpetuity. Attorney Paul Hazard March 16, 2000 letter to trust beneficiaries,
infra. A. 1-3.

As appellant has exhaustively argued below, the only legal inference
that may be reasonably taken from the record facts is that Phyllis as a
matter of law intended to benefit the great grand children in the same
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scheme that she benefitted her children and grand children, but was
advised not to do so for fear of offending the rule against perpetuities.

From the Hazard letter:

She (Phyllis) specifically allocated her telephone stock to fund the trust because
that stock for many years had served her well and been very stable and
consistently produced good dividends. She believed that these consistent
dividends would maintain the cottage indefinitely (my emphasis)...the trust corpus
has grown from approximately $130,000 at the time of Phyllis’s death to
approximately $240,000 as of December, 1999. Hazard letter, p. 3, A. 1-3.

For this and other equitable reasons appellant moved below for
partition dismissal, denied May 11, 2015, and then for bifurcated
hearing of partition issues. Burbank Defendants’ MRCP 50(d) Second
Motion for Judgment As a Matter of Law, May 18, 2015, pp 9-10, A. 58-68.
The motion was denied.

Well argued below, claimants lack standing to bring their case
because they filed under the wrong statute. Had they filed under the
statute required, 33 MRSA Secs. 153-155, they would have been
compelled to notice the trial court of Phyllis Burbank’s entire
testamentary intentions to benefit appellant’s two children in Phyllis’s
deeded real estate, as well as the supporting trust fund. Claimants
cannot avoid Secs. 153-155 reporting requirements with a pretext that
Sec. 6501’s equity powers vested the trial court with jurisdiction on the
facts of this case. Neither can the trial court avoid Secs. 153-155 by
erroneously holding that claimants brought their claims under Sec.

6051 when they clearly filed their May 29, 2014 cross-claim (wrongly
(38)
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captioned counterclaim) citing jurisdiction under 14 MRSA Sec. 6501:

4. Title 14 MRSA Sec 6501 provides that persons seized of real estate in fee simple
as tenants in common or joint tenants may be compelled to divide same.
Counterclaim for Partition, May 29, 2014, Jenny Burch, Bar No. 4495, PO Box, 662,
Bath, Maine 04530-0662, 207.442.0000. A. 30-36.

Appellant cited Libby v Lorraine, 430 A.2d 37, 39 (Me. 1981) as
dispositive on the jurisdiction issue, since Libby clearly held courts lack
jurisdiction on claims for sales where the statute only permits physical
real estate partition. Appellant argued exhaustively that Phyllis
Burbank’s estate plan also evinced her intent that no right of partition
in her real estate should flow from her explicit and implied estate
intentions, which the property, wills and trusts and future interests
Restatements support. These were documented in total to the trial

court thus:

When the creator of undivided interests including a future interest, by the terms
of the creating instrument, has manifested an intent that the owner of such future
interest, for a reasonable period of time and with regard to the other persons
having interests limited by the creating instrument, shall not have the power to
compel partition, or shall not have a liability to be subjected to partition, then no
power of liability inconsistent with such manifested intent exists. Restatement of
the Law of Property, Volume 11, Future Interests, Partition & Judicial Sales, Chapt.
11, Sec. 173, Exclusion of Partition by Intent Manifested in the Instrument Creating
Interests, pp. 669-70... Comment...(b) What constitutes sufficient manifestation of
intent? The manifestation of intent, requisite for the operation of the rule stated
in this Section can consist in a direction for the division of the subject matter of
the disposition at the end of prior interests and not before (emphasis added); or in
the creation of a prior trust with the normal execution of which a partition would
Interfere...This enumeration is not all inclusive, but consists of commonly
occurring modes of manifesting the intent to include partition. Any language
(emphasis added) which, construed in the light of the circumstances of the
formulation of the disposition, indicates an intent to exclude partition, is
sufficient under the rule stated here (my emphases) Id.
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Appellant argued that Phyllis Burbank’s creation of her prior trust,
with the normal execution of which a partition would interfere, plainly
manifested her intention to exclude partition rights in her real estate.
Burbank Defendants’ MRCP 50(d) Second Motion for Judgment, infra, p.
9,A.58-68.

Accordingly appellant performed a diligent legislative history of 33
MRSA Sec. 153, as the only partition statute that may apply to the case.
The law dates to 1821, from Massachusetts probate statutes, from which
Maine took its probate statutes after 1820 statehood. Chapter 51, ‘An Act
to Regulate the Jurisdiction and Proceedings of the Courts of Probate’. For

it, the Maine legislature expressed:

when any minor...or any person who shall be out of the state, are interested either
in the estate of such deceased person, or in the estate with which it so lies in
common, some suitable person shall be appointed for such absent persons by the
Judge before such division...had such due notice of such partition. Public Laws of
Maine, Vol 1, 1821, Part 1, Chapt. LI(5), p 191, Sec. 33, pp.208-09...

Be it further enacted, that all such partitions of real estate made, accepted and
recorded as aforesaid, shall be valid in law...unless upon appeal of any party
aggrieved thereby, the same should be reversed or altered by the Supreme Court of
Probate; but no partition shall be ordered by any judge of Probate under this act
when the proportions of the heirs or devisees, or any of them, shall be disputable
by the tenor of the will in the case, or any other matter in writing from which
it may appear that the propositions are uncertain and ought in the opinion of
the judge first to be legally ascertained. Sec. 35, p. 209, Id.

Regarding the original 1821 Maine statute creating titles to property,
conveyances of them by deed, enacted as Title 7, Chapter 75, Trusts,

Section 3, the legislature said:
When a contingent remainder, executory devisee, or estate in expectancy is so
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limited to a person that it will in case of his death before the happening of such a
contingency, descend in fee simple to his heirs, he may before it happens, convey
or devise it subject to the contingency. Sec. 3, Id...

There can be no trust concerning lands, except trusts arising or resulting by
implication, of law, unless created or declared by some writing signed by a party
or his attorney (my emphasis). Sec. 14, Id

By 1841, the legislature intended the following partition scheme for
distributing real and personal estates, and land, held on mortgage or

taken on execution:

Every partition...on application of an heir, shall be made amongst all the owners of
the estate, that descended from the ancestor, and which any party interested,
whether the applicant or others, shall require to have included in the partition,

and when on application of a devisee, it shall be made of all the estate held by any
applicant, joint or in common with others holding under the testator which he or
any other devisee shall require to have included, and the same rule shall apply,
when the application is made by any person holding under an heir or devisee.
Revised Statutes of Maine, 1841, Chapt. 108 of The Modes of Distributing Real

Estate, Sec 11...

If it shall appear to the court that any minor or insane person is interested in the
premises, having no guardian within the state, the court shall assign him a
guardian for the suit, to appear for him and to defend his interests therein, as
guardians are assigned in actions of common law; and if any one resides without
the state, having no agent therein, the judge shall appoint an agent for such owner
for the same purpose (my emphasis). Sec. 13, id.

From the earliest legislative foundations of Sec. 33 it is clear Maine
intends an inclusive and protective approach toward minors, the
disabled and out of state parties subjected to Maine real estate partition
claims. There are no exemptions excluding parties holding future
interests. Where great grandchildren, and even later generations are
contemplated by Phyllis Burbank’s last will and testament, it would

be unlawful for any Maine court to allow partition without those
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interests being considered and represented during any process ordered.
Attorney Hazard’s March 16, 2000 letter to Phyllis Burbank’s heirs
describing her real estate gift and attendant trust intentions and

other evidence of Phyllis’s intentions must be considered through the
historical lens of Sec. 33 to be lawfully valid and enforceable in Maine
against appellant, any other heir or any future interest (appellant’s two
out of state children) of which Phyllis took account in her estate
Northport property estate plan. The trial court must be vacated
accordingly.

Examination of 18-A MRSA Sec. 2-603 will and trust interpretation
standards support appellant’s views. Sec. 2-603 rules of construction
and intention require that testatrix intentions expressed her will
controls the legal effect of her dispositions. The rules of construction
expressed sections of Sec. 2-603 apply unless a will indicates contrary
intent. Intent of the testatrix from her will as a whole guides
interpretation. Estate of Champlin, 684 A.2d 798 (1996). In the final
analysis, it is the intention of the of testatrix which when clearly manifest
must prevail over technical construction rules. In Re Thompson’s Estate,
414 A.2d 881 (1980). In the case of doubt or ambiguity of testatrix
intent, evidence outside the will may be used to assist in finding the
probable intention. Bar Harbor Banking & Trust Co. v. Preachers’ Aid
Society of Methodist Church, Me., 244 A.2d 558, 562 (1968).
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However conclusive legal bases for claimants to lack partition
standing and consequently loss of court subject matter jurisdiction
moots all of these arguments. Record facts of Phyllis’s last will and
testament executed on the same day at the same time of her real estate
grant(s) evince an unequivocal intent that she did not grant fee simple
title in the real estate, precluding Maine partition under any theory,
as fee simple title is prerequisite., and lack commands findings of no
claimant standing, and attendant lack of court subject matter
jurisdiction.

Statev. Rand, 366 A.2d 183 (Me. 1976), is dispositive. A key issue
was whether testatrix granted fee simple title in her land gifted to
Portland for a park. The court held it must answer whether testatrix
conveyance created a charitable trust or was a conditional gift
establishing in the City a fee simple determinable. It further held
the review standard was, ‘as we have many times observed’, to seek out
the intention of the particular donor as objectively manifested in all the
circumstances legally admissible for consideration and uniquely relevant
to the transaction under scrutiny. It concluded that the objective import
of testatrix conveyance was the creation of a charitable trust.

The holding adverted to countless decisions finding trusts in the
absence of express language of trust. See: e.g., Neely v. Hoskins, 24 A.
882, 84 Me. 386 (Me. 1892), Inhabitants of York v. Stewart, 110 Me. 523,
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87 A. 372 (1913). It found the face of testatrix deed had two purposes in
mind when she gave property to the City. In light of her dual purpose,
and her express wish that her objects continue 'forever', the court held it
more consonant with testatrix true intent that her conveyance be held to
create a charitable trust rather than to be a gift to the City of Portland of
a fee simple determinable:

By a determinable fee Miriam Winslow's goals would be achieved only so long as

the City would choose to comply with the terms of the deed. Upon breach of
condition, there wduld be no mechanism whereby the benefit to the
neighborhood, and the memorial to James and Ella Winslow, could be ordered
continued; instead, the property would pass to Miss Winslow's heirs, however
remote and unknown to her they might be. Through the establishment of a
charitable trust, however, the City would be placed under affirmative fiduciary
obligation to carry out Miriam Winslow's purposes in perpetuity. Upon breach,
the City could be ordered to comply; if for some reason it could not continue as
trustee the appropriate Court could replace it with another. Finally, were some
supervening event to frustrate the original scheme, as here, the doctrine of 'cy

pres’ might be available to save Miss Winslow's plan. Rand, at 196.

The Law Court has an analogous duty to determine Phyllis Burbank’s
true dispositional and testamentary intentions of her grant. She plainly
had goals of gifting.and financing her real estate as a place of family
respite and legacy ‘in perpetuity’. These goals are destroyed by
partition. Property and Future Interest Restatements do not support
partition on instant facts of creation of a prior trust with the normal
execution of which a partition would interfere. Rand compels a
judgment that Phyllis’s express goals and resources to meet them did not
create fee title in her real estate, making it capable of partition. Rather

Phyllis’s acts evinced intent to gift her land in trust, and not in fee. The
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same logic holds that grantees have no title basis to grant easement in
Phyllis’s land since this too would frustrate purposes evident from her
intentions, acts and resources committed to benefit her lineal
descendants alone.

Last, there is no just reason on record that Phyllis’s heirs
cannot continue to enjoy the property as she intended. Even the trial
court noted in its judgment that the ‘time share’ type arrangement that
the families have worked out for property use over eighteen years since
Phyllis’s death have worked well.

3. Maine constitution due process and equal protection standards and
the 5™ and 14 Amendments preclude taking appellant’s land by
easement without just compensation.

When a court rules to take property, the 5% Amendment applies,
making the judicial act unconstitutional unless the owner is properly
compensated:

The Takings Clause - ‘nor shall private property be taken for public use, without
just compensation’... applies to other state actions...

The Takings Clause...is not addressed to the action of a specific branch or
branches. It is concerned simply with the act, and not with the government
actor...There is no textual justification for saying that the existence or the scope
of a State’s power to expropriate private property without just compensation
varies according to the branch of government...Our precedents provide no
support for the proposition that takings effected by the judicial branch are
entitled to special treatment, and in fact suggest the contrary...the Takings
Clause bars the State from taking private property without paying for it, no
matter which branch of government is the instrument of the taking...If a
legislature or a court declares that what was once an established right of
property no longer exists, it has taken that property... Stop the Beach
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Renourishment Inc. v. Florida Department of Environmental Protection, 560 US 702,
709-12 (2010).

As Supreme Court has begun to create constitutional tests for
determining when owner’s lands are unconstitutionally taken without
just compensation for public purposes, scholars have concluded that the
high court’s standards do not exempt judicial takings for private

purposes as well:

The Stop the Beach plurality suggests that the judiciary should be treated no
differently than from the other branches of government. Legislative actions that
result in the reassignment of property from one private party to another are
subject to the Takings Clause commands. Thus to the extent that the plurality’s
broad vision of judicial takings doctrine is based on treatment of the branches as
equivalent, the plurality standard may well be applicable to new rules announced
in adjudications and disputes between private parties. “The New Judicial Takings
Construct,” 120 Yale Law Journal 1210-11, 18 FEB 2011, Sec.llI(A), para. 4.

Though no court has articulated private takings tests, the case at the
bar contains considerable facts, legal principles and legal precedent
arguing against judicial takings held lawful by the trial court. Appellant
contends that his case is exactly the kind contemplated for review and
reversal by the Supreme Court, and accordingly by Maine’s Law court as
well. The trial judgment does not account for the most basic standards
of due process and equal protection found and routinely upheld by both
high courts. Facts were meticulously avoided, major principles of |
separation of powers ignored, major environmental public policy and
trust interests ranked below predatory private seaside property
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developer and ‘entitled’ home owner interests, and misrepresentations
of fact tolerated at many phases of the court process. These are not
constitutional priorities underpinning lawful taking of private property
for either public or private purposes, let alone purposes for which no
compensation was received. The Law Court would be wise to prevent
Maine from being the state where the Supreme Court found sufficient
cause to expand its:anti-judicial takings doctrines for national
application. Surely the people of Maine demand and deserve better.
Appellant knows that all of his family and others with whom he was
raised, educated and employed there do.
Conclusion

When it comes to recreational public or private use of private
property, fences do not make good neighbors, especially when Maine
traditions and the presumptions of permission encourage landowners to
open their lands to public and private recreational use. The court below
simply ignored the presumptions of public use, mixed public and private
use, implied permission, neighborly accommodation, facts that
contradict the rationale prescriptive adversity, environmental mandates
of the 1971 Maine Shoreland Zoning Act; municipal rights and duties
under the Act; plaintiff misrepresentations and inadequacies of fact;

party duties to know and obey these all lawful public and private
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property laws. The court ‘covered’ this approach with unsupportable
holdings of malice, trespass and punitive damages, where plaintiff
innocently reported otherwise unaddressed shoreland zoning violations
on his land, as Maine DEP policy encourages.

It is the duty of this Court to seek unbiased justice, to uphold
legislative priorities of public trust and environmental security, to
avoid unconstitutional uncompensated takings of private property,
and to implement the wills, trusts and property grants of Maine’s
beloved grandparents in manners accounting for all of their intentions,
resources and rights in their actions of estate planning to fulfill their
goals of creating legacy property rights in their families ‘in perpetuity’.
For these reasons appellant respectfully requests this Court to side with

Maine tradition and values and vacate the trial court’s decision.

Date: December 29, 2015

Harold Burbank, Bar # 6813
84 North Mountain Road
Canton, CT 06019

Ph. 860-693-2687

Pro Se Defendant Appellant

Certificate of Service

I hereby certify that I hand delivered two copies of the foregoing brief to
the offices of Adam Shub, One City Center, Portland, Maine and Jenny
Burch, 872 Washington Street, Bath, Maine on December 30, 2015.
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property laws. The court ‘covered’ this approach with unsupportable
holdings of malice, trespass and punitive damages, where plaintiff
innocently reported otherwise unaddressed shoreland zoning violations
on his land, as Maine DEP policy encourages.

Itis the duty of this Court to seek unbiased justice, to uphold
legislative priorities of public trust and environmental security, to
avoid unconstitutional uncompensated takings of private property,
and to implement the wills, trusts and property grants of Maine’s
beloved grandparents in manners accounting for all of their intentions,
resources and rights in their actions of estate planning to fulfill their
goals of creating legacy property rights in their families ‘in perpetuity’.
For these reasons appellant respectfully requests this Court to side with

Maine tradition and values and vacate the trial court’s decision.

Date: January 10, 2016

Harold Burbank, Bar # 6813
84 North Mountain Road
Canton, CT 06019

Ph. 860-693-2687

Pro Se Defendant-Appei.ant

Certificate of Service

I hereby certify that on January 10, 2016 [ US Mailed two copies of the
foregoing brief to Adam Shub, Esq., PO Box 9546, Portland, ME 04112-
9546, and Jenny Burch, Esq., PO Box 662, Bath, ME 04530.
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State of Maine Supreme Judicial Court
Cumberland SS Sitting as the Law Court
Docket Number PEN-15-440

Frederick B. Lincoln, et al

Plaintiffs-Appellees Defendant-Appellant’s

Motion for Reconsideration
V.

Harold Burbank, II et al
Defendant-Appellant

C S B

Pursuant to MRAP 14(b), Defendant-Appellant Harold Burbank, II
moves for Reconsideration of the judgment of the Law Court entered
August 30, 2016 for the following reasons:

Standard of Review

A Motion for Reconsideration ‘shall state with particularity the
points of law or fact that the moving party asserts the Court has
overlooked or misapprehended and shall contain such argument in
support of the motion...” MRAP 14(b)(1).

Argument

I. The Stairs Were Lawfully Removed Pursuant to N orthport’s
NOV Because Northport Did Not Issue a NOV Hold

The Law Court’s August 30, 2016 decision states at page 18,
"...although the Town of Northport never formally withdrew

the notice of violation requiring removal of a set of stairs on the
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Burbank property, Burbank was aware that, at the direction of the DEP,
the enforcement action had been put on hold pending resolution of
issues surrounding the age and potentially grandfathered status of the
stairs.... This view is not supported by record facts or the law.

On August 8, 2012, DEP Attorney Deirdre Schneider issued a
letter from her office to Northport Code Enforcement Officers John
Larson and Toupie Rooney. Exhibit A, attached. The letter was
admitted into the trial court record on May 13, 2015 as ‘Defendant’s 27,
Letter’. May 13, 2015 Trial Transcript, Volume III of III, p. 18, line 17.

The letter pertinently states:

After the NOV was issued, objections were raised by neighbors with
support from other owners in interest on the ‘Burbank’ property that
the NOV was in error due to the fact that both sets of stairs predated
shoreland zoning...The DEP would recommend giving those with
objections an additional few weeks to provide evidence to negate the
NOV...However, even if the Town finds there is sufficient evidence to
support that two sets of stairs are legally in existence, it would appear
that the rebuilt (newer in time) set would have required some form of
permitting... While DEP provides support...the municipality is

the primary enforcer of these ordinances...the final resolution of this
matter will be left to the municipality to decide in their sound
enforcement discretion...(my emphasis).

The letter does not state that DEP put anyone on notice of a hold, or
had the intention or authority to put anyone on notice of a hold, or that

DEP ‘directed’ the Burbank NOV to be ‘on hold’. The letter specifically
(2)
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says that Northport, not DEP, is the primary investigator and enforcer of
the NOV matters, which authority shall be exercised in Northport’s
sound discretion. Discretion includes a right to order a NOV

‘hold’ if in the town’s judgment a hold is justified, and a right not to
order a ‘hold’ if the hold is not justified.

There is no evidence in the record that Northport ordered a hold,
because Northport clearly did not order one. Thus the Law Court
misapprehended that ‘Burbank was aware that, at the direction of DEP,
the enforcement action had been put on hold pending resolution of
issues surrounding the age and potentially grandfathered status of the
stairs.’

Unwavering support for appellant’s ‘no hold’ contention exists in
the May, 2015 trial transcripts, especially Attorney Schneider’s
testimony about her August 8, 2012 letter to Northport zoning officers
Larson and Rooney infra:

Burbank: Do you recall any conversations that you had with the
Northport Zoning Enforcement staff about that particular letter...

Schneider: I do believe that I spoke with Mr. Larson about it...I'm a
little fuzzy, but I know there was some subsequent communication.
And at one point - I never knew if what they had - how much

evidence they had (of NOV rebuttal from neighbors and others) - but I
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think that at one point I was told that they were going forth with the
- violation as - as they had planned, and they were not revoking
anything (my emphasis)...So my assumption was that they were
either not satisfied by the evidence or there wasn’t evidence enough,
but we never got into detail or anything at that point. Exhibit B, Trial
Transcript Vol. III of I, May 13, 2015, p. 17, lines 11-24, attached.

Burbank: Had the Town of Northport contacted you any time after
August 8 or in the month of August 2012 to state...their final position
onthe NOV...

Schneider: ..I don’t think they contacted me after the letter. Exhibit
C, Trial Transcript, Vol. 1II of I1], p. 19, lines 8-13, attached.

Other May 13, 2015 trial testimony DEP Attorney Schneider gave
concerning August, 2012 communications between Northport, Burbank
and Schneider supporting a ‘no hold’ status of the NOV:

Schneider: ...we're talking about the non-conformance piece?
Burbank: Yes
Schneider: Ok yes. That was August 10.

Burbank: Do you recall having any conversations with code
enforcement staff at Northport about the subject matter of this email?

Schneider: Honestly, I don’t. I didn’t have a lot of contact with
them...We had the site visit...I think I had one call with Mr. Larson.
Some maybe potential emails and then the letter, so I don’t recall if ]
talked to them specifically about this...I'm sure it would come up in
conversation if we're talking about how to view the situation. But I
don’t remember specifically.

Burbank: Right. Did he ever contact you about his authority to either
withdraw or suspend the NOV?
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Schneider: No. He didn't...

Burbank: Is there any State of Maine regulation that would require a
town to contact DEP if they should choose to withdraw or suspend an
NOV for Shoreland Zoning violation?

Schneider: ...the DEP has enforcement discretion over a town if
they’re not doing their job right...but they are still not required to

contact us.

Burbank: In your judgment, had there been any improper activity by
the town of Northport up to this point in time?

Schneider: No. Exhibit D, Transcript, Vol. I of I1I, May 13, 2015, p.
27, attached.

Nor does the sworn trial testimony of Northport Code Enforcement
Officer (CEO) John Larson support the Law Court’s conclusion that ‘at
the direction of the DEP, the enforcement action had been put on
hold...":

Shub: So, this is Mr. Burbank has expressed to you (an)
understanding that things would be put on hold?

CEO Larson: It appears that way, but I was not aware that things

were put on hold (my emphasis(. Exhibit E, Trial Transcript, May

11,2015, Vol. I of 11, p. 184, attached.

Larson was consistently clear in the case that he and N orthport have
the authority to put an NOV on hold, and explicitly acknowledged at trial

that he and Northport had not done so. Plainly Larson’s testimony

shows that he did not accept that there was a ‘hold’ lawfully in place
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from the town or DEP, when appellant made multiple contacts with
Larson before appellant complied with the NOV, nor after compliance.
Larson’s testimony is supported by appellant’s testimony:
Rogers (appellaﬁt's attorney): Did you take any further steps to
prior to the removal of the stairs to find out if the NOV was still

in effect?

Burbank: I contacted the (CEO) office and asked them if they were
going to make any change in the notice I had received (NOV).

Rogers: And as a result of that contact did you learn anything that
would have stopped you from taking action to remove the stairs?

Burbank: No, the opposite actually. Trial Transcript, Vol. III of III,
May 13, 2015, pp. 58-9.

Appellant contends therefore that legal conclusions based on
misapprehensions of a clear, lawful NOV ‘hold’ are without any factual
foundation in the record, since the foundation cannot be shown in
the minds of Northport and DEP agents tasked by Maine law with
issuing holds, or in their records.

All lawful orders concerning property rights, such as a ‘hold’ from
state and town zoning officers, are subject to constitutional procedural
due process safeguards. The US Supreme Court has been particularly
active in this area, and requires that procedural laws for property be

applied evenhandedly, so individuals are not subjected to the arbitrary
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exercise of government power. Marchant v. Pennsylvania R.R,,

153 U.S. 380 (1894). The procedures "...are meant to protect persons

not from the deprivation, but from the mistaken or unjustified

deprivation of life, liberty, or property.” Carey v. Piphus,

435 U.S. 247, 259 (1978). "[P]rocedural due process rules are shaped

by the risk of error inherent in the truth-finding process as applied to

the generality of cases." Mathews v. Eldridge, 424 U.S. 319, 344 (1976).
In the property context, due process requires the element of ‘notice’,

which the US Supreme Court has defined as:

(an) elementary and fundamental requirement...in any proceeding which is to be
accorded finality...reasonably calculated, under all the circumstances, to apprise
interested parties of the pendency of the action and afford them an opportunity
to present their objections. Mullane v. Central Hanover Trust Co., 339 U.S. 306,
314 (1950).

The notice must be sufficient to enable the recipient to determine what
is being proposed and what he must do to prevent the deprivation of his
interest. Goldberg v. Kelly, 397 U.S. 254, 267-68 (1970) Ordinarily,
service of the notice must be reasonably structured to assure that the
person to whom it is directed receives it. Armstrong v. Manzo,
380 U.S. 545, 550 (1965).

A ‘hold’ contemplated by the Law Court in this case affected

‘resolution (my emphasis) of issues surrounding the age and
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potentially grandfathered status of the stairs and the neighbors’ claim
to rights in the stairs.” Law Court Decision, p. 18. ‘Resolution’ sounds in
finality. A fair reading of the Mullane v. Central Hanover Trust notice
standard, applied to the instant facts as the Law Court sees them,
demands that all parties interested in the instant case - neighbors with
claims, and certainly all sixteen Burbank joint tenants subject to
Northport’s NOV - be notified by either the town or the state of any
hold, or any government administration of the NOV affecting property
rights claimed in disputed Burbank land. Mullane held that these steps
are required under the due process clause so claimants can know what
government intends to do regarding claimant property, and what
claimants can do to prevent deprivation of their interests. When a hold
exists, service of notice of the hold must be structured to assure that
claimants to whom the notice is directed receive it.

Mullane, a case of due process notice adequacy standards for
a trust fund that petitioned under New York law for a judicial
settlement of accounts, analyzed why due process adequate notice
standards are very high in property cases, especially for out of state

parties (which appellant and two co-defendants were at trial) even
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though in-state notice by publication was held adequate for in- state

parties:

Quite different from the question of a state's power to discharge trustees is that of
the opportunity it must give beneficiaries to contest. Many controversies have
raged about the cryptic and abstract words of the Due Process Clause, but there
can be no doubt that, at a minimum, they require that deprivation of life, liberty
or property by adjudication be preceded by notice and opportunity for hearing
appropriate to the nature of the case...

In two ways, this proceeding does or may deprive beneficiaries of property. It
may cut off their rights to have the trustee answer for negligent or illegal
impairments of their interests. Also, their interests are presumably subject to
diminution in the proceeding by allowance of fees and expenses to one who, in
their names but without their knowledge, may conduct a fruitless or
uncompensatory contest. Certainly the proceeding is one in which they may be
deprived of property rights and hence notice and hearing must measure up to the
standards of due process. Mullane, p. 313.

Here the Mullane Court was not addressing parties analogous to
Appellant, but parties like appellant’s co-defendants, who were not
notified in any way of a NOV hold, and whose property interests in any
town or state sponsored NOV hold process might have been, without
their knowledge, subject to diminution in a town or state proceeding by
allowance of fees and expenses to one who, in their names but without
their knowledge, may conduct a fruitless or uncompensatory contest. If
such a proceeding had existed and gone forward, co-defendants may
have lost property rights. Notice to them, and to appellant, of any NOV

hold therefore must meet strict due process standards because:
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"[t]he fundamental requisite of due process of law is the opportunity to be
heard." Grannis v. Ordean, 234 U. S. 385, 234 U. S. 394. This right to be heard has
little reality or worth unless one is informed that the matter is pending and can
choose for himself whether to appear or default, acquiesce or contest. Mullane,
p. 314.

In appellant’s case there was no NOV hold ordered, and no
notice of a hold made to any property rights claimant - not to the
appellant, not to his co-defendants, not to the other Burbank joint
tenants, and not to the plaintiffs (neighbors). Had all Burbank
defendants received such notice, at least one (ie appellant) or some of
them would have sought proper local or state administrative process to
be heard to prevent deprivation of their property interests.

Cementing appellant’s assertion that Northport did not consider or
issue notice of a hold, CEO Larson said at trial:

Shub: Were you aware this (August 8) letter was coming (from DEP
to Northport, but not Burbank)?

Larson: No

Shub:...based on this letter, what was your understanding of the
situation with the stairs as of August 8th?

Larson: I think it was Deirdre’s position that probably we
(Northport) could hold off on this.

Shub: After you received this letter on August 8t, did you have any
communication with Mr. Burbank?

Larson: Idon’t believe so (my emphasis). Exhibit D, Trial
(10)



Transcript, May 11, 2012, Vol. I of I1I, p. 184, lines 15-24, attached.
The trial record is plain that any communications from DEP to
Northport, or between Northport and appellant, did not ‘direct a
hold’, as the Law Court misapprehends. Appellant is not an addressee of
the August 8 letter to Northport, nor any DEP document of a hold. Nor
are any Burbank joint tenants or plaintiffs addressees of such
documents. CEO Larson issued neither a written nor verbal notice of
hold. From the trial transcript:
Shub: It says, ‘So I (Burbank) think I still must comply by 8-12-12.
Please advise how and why this is not true if the town now thinks I
need not comply’. Exhibit E, re Burbank 8-1-12 email to Larson,
Transcript, Vol. I of I, p. 182, line 8, attached.
The only fair conclusion to draw from this early August 2001 email from
appellant to Northport is that contrary to misapprehensions that
appellant ‘used’ the government for his ‘agenda’ (Law Court Decision,
pp. 7, 18) he consistently without legal duty tried to understand and
comply with Maine’s property NOV administration due process and
equal protection prosecution standards by remaining in contact with
Northport for new NOV developments. Accordingly there is no

statement in the trial transcript, and no document in the record,

showing that appellant received any answer to his August 1,
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2012 email to Northport for its view of a ‘hold’ for the reason stated in
this argument. None was issued.

The US Supreme Court has never held that due process requires
property owners to ask the state for notice of any changes the state
makes in its (NOV) orders before the owner is burdened at law. He is
presumptively burdened when the lawful order is made, as well as
when any lawful change is made, barring a contrary order. There is no
US Supreme Court case holding that due process requires owners to
contact the state when it seeks to delay NOV enforcement or to further
investigate the NOV. No decision holds that the burden of being notified
of a NOV delay or investigation rests with the property owner, or that
owners have a due process duty to ask the state for a ‘hold’ order, else
be held liable for harms flowing from a duty to seek NOV notices.

The duties of NOV notification rest with the state alone. The substance,

intent, and receipt of that notice must be clear and unmistakable:

But when notice is a person's due, process which is a mere gesture is not due
process. The means employed must be such as one desirous of actually
informing the absentee might reasonably adopt to accomplish it. The
reasonableness, and hence the constitutional validity of, any chosen method
may be defended on the ground that it is, in itself, reasonably certain to inform
those affected...Mullane, p. 315.

Contrary to misapprehensions that appellant avoided necessary
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communications with parties or pre-texturally ‘used’ government for
his agenda (Law Court decision, p.7), appellant engaged the town and
state to do what they are mandated by the legislature to do - protect
his property in one the Maine’s most regulated zones - from unlawful
environmental encroachments. Appellant’s case evinced a very long,
even catastrophic, encroachment history of illegal vegetation cutting
(Law Court decision, p. 6, and appellant trial testimony, Appendix to
Briefs, p. 119) by neighbors and others. It also evinced a decades long
year history of encroaching ‘neighbor stairs’ without building permits.
Trial testimony of David Burbank, Appendix to Briefs, p. 149. The trial
record, especially DEP Attorney Schneider’s sworn testimony, is clear
that DEP and Northport were called when appellant discovered new and
continuing illegal vegetation removal along both stairways on his land
to the shore. Law Court decision, p. 6. It is equally clear from the trial
record that some encroachments were supported by some Burbank
joint tenants (Law Court decision, p. 6, para 11), exposing all owners to
risks of state imposed fines, up to $2500/day. CEO Larson, Trial
Transcript, Vol. I of I1I, p. 195.

Confusion and consequences in the case might have been avoided if

(13)



987a

the town or state had offered recourse to a procedural hearing on
NOV matters raised after the NOV issued, or after the town and

state discussed a NOV hold; or if appellant had been adequately noticed
by the town or state of his rights and duties regarding a hold. The US
Supreme Court has consistently held in the property context that due
process requires some form of hearing before an individual is finally
deprived of a property [or liberty] interest. Mathews v. Eldridge,

424 U.S. 319,333 (1976). This rightis a"...basic aspect of the duty of
government to follow a fair process of decision making when it acts to
deprive a person of his possessions. The purpose of this requirement is
not only to ensure-abstract fair play to the individual. Its purpose, more

particularly, is to protect his use and possession of property from

arbitrary encroachment (my emphasis) ..."Fuentes v. Shevin, 407 U.S. 67,
80-81 (1972). Thus, the notice of hearing and the opportunity to be
heard "...must be granted at a meaningful time and in a meaningful
manner." Armstrong v. Manzo, 380 U.S. 545, 552 (1965). Appellant and
others testified at trial to many examples and in one instance a
devastating event of arbitrary environmental encroachment on
appellant’s property, compromising its use and possession. Transcript,
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Vol. IIT of IT1, May 13, 2015, p. 37. The US Supreme Court has also found
that due process includes the right to an impartial tribunal. Just as in
criminal and quasi-criminal cases, an impartial decision maker is an
essential right in civil proceedings as well. Goldberg v. Kelly,

397 U.S. 254, 271 (1970). "The neutrality requirement helps to
guarantee that life, liberty, or property will not be taken on the basis of
an erroneous or distorted conception of the facts or the law... At the
same time, it preserves both the appearance and reality of fairness. ..
by ensuring that no person will be deprived of his interests in the
absence of a proceeding in which he may present his case with
assurance that the arbiter is not predisposed to find against

him.” Marshall v. Jerrico, 446 U.S. 238, 242 (1980). In appellant’s case,
no tribunal, impartial or otherwise, was offered to appellant by DEP or
Northport to consider the issue of a ‘hold’.

In appellant’s case, the due process notice sufficiency analysis above
would apply only where a NOV hold was in fact issued by Northport or
DEP. The analysis is provided only to show due process steps the
town and state would be required to follow if they had ordered a hold,
and support appellant’s view that since these steps are not in the case
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record, Northport and DEP did not intend and did not in fact issue a
hold. The Law Court’s conclusion that the NOV was ‘put on hold
pending resolution of issues surrounding the age and potentially
grandfathered status of the stairs and the neighbors’ claim to rights in
the stairs’ (Law Court decision, p. 18), is not supported by the record,
thus leaving the NOV in full force, demanding Burbank owners to
comply by August 13, 2012, or face sanctions. The record shows that
appellant contacted Northport by email on August 1, 2012 to check on
the NOV status. There is no record of response. He therefore had no
reason to think that the NOV was a ‘pretense’ not in effect when he
complied on September 11,2012 by removing stairs.

II. Appellant Is Not Liable for Conversion, Damages, and Punitive
Damages Awarded At Trial

The Law Court has held that necessary elements for a conversion

claim are:
(1) a showing that the person claiming that his property was converted has a
property interest in the property; (2) that he had the right to possession at the
time of the alleged conversion; and (3) that the party with the right to possession

made a demand for its return that was denied by the holder. Leighton v. Fleet
Bank of Me., 634 A.2d 453, 457 (Me.1993).

The trial court concluded that when the appellant acted to remove
stairs on his property he was not trespassing (Law Court decision, p
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10). The Law Court concluded that ‘at the direction of DEP, the

(NOV) enforcement action had been put on hold pending resolution of
issues surrounding the age and potentially grandfathered status of the
stairs and the Neighbors’ claims to rights in the stairs’. Law Court
decision, p. 18.

Appellant removed the stairs on September 11, 2012, pursuant to
Northport's NOV. Larson Testimony, Transcript, Vol. I of I, May 11,
2015, p. 185. There are no facts in the record supporting a finding
of conversion of stairs on or before September, 11, 2012, but only
allegations of the elements of conversion against appellant by plaintiffs.
Neither the trial court nor the Law Court concluded that any neighbors’
property interest in Burbank stairs was determined by September 11,
2012, that appellant had no right of possession in the stairs that date, or
that any neighbor made a demand to appellant not to remove the stairs
on or before that date. The record shows that plaintiff Gerrity met with
DEP Attorney Schneider (Transcript, Vol. I of I1, May 13, 2015, p. 18)
to question whether the stairs were exempt from DEP and N orthport
regulations due to issues of age, potentially grandfathered status and
neighbors’ claims to rights in the stairs, but there is no evidence in the
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record showing that neighbors expressed these concerns directly to
appellant.

Appellant therefore contends that a conversion judgment is
misapprehended in the case because on the day the stairs were
removed neighbors lacked adequate proof of the required tortious
conversion elements: 1) proof of property interest in the stairs 2) right
to stairs possession at the time of the alleged conversion and 3) a
demand of a return of property converted, denied by the appellant. In
Maine a demand of return is required only if the holder took the
property rightfully at the time of conversion. If circumstances show
that a demand would be useless, it is not required. General Motors
Acceptance Corp. v. Anacone, 160 Me. at 83, 197 A.2d at 524.

Appellant contends infra that he took the property by rightful
demand of lawful Northport NOV authority, which at the least
undermines the conversion element of neighbors’ rightful stairs
possession at the time of the alleged conversion. The record does
not support that neighbors had proved any rights in the stairs by
September 11, 2012, the day they were removed. At common law,
authority of law, such as a NOV to remove stairs, is a complete defense
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to conversion. Restatement (Second) of Torts Sec. 265.

The Law Court judged the NOV defense waived because appellant did
not produce a developed argument on conversion and NOV law.
The Law Court also held that it had not been provided guidance on this
point before. Decision, p. 19. Appellant has been accused in this case
by the Law Court of making frivolous and baseless claims. Appellant
did not find any precedent on the issue to argue before the Court, other
than the common law defense of lawful government order, and the facts
of the Northport order. Appellant contends that in the circumstances
due process, equal protection and the interests of justice support the
basic common law defense of legal authority (NOV) as sufficiently pled
in appellant’s brief and at trial to overcome the waiver bar. Accordingly,
conversion, and damages awarded to plaintiffs therefrom, should not lie.

[Il. The Court Has Misapprehended Bases for Sanctions

When the Law Court wrote its decision, it was not aware that
on January 12, 2016 appellant had his first ever stroke while preparing
his brief for resubmission, ordered by the Court on January 5, 2016 for
January 15, 2016, because appellant allegedly had not followed MRAP
9(f), and had submitted timely, unaccepted twine bound briefs.
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Appellant used twine to bind the originals because the amount

of time required to write and self-publish the brief pressed him
against the original filing deadline, which he complied with only by
driving the briefs from Connecticut to the Law Court on the December,
2015 due date. In Maine, failure to file on time risks dismissal for non-
prosecution.

Appellant contends that describing appellant as ‘cavalier’ in this
appeal, preparations for which caused his first ever stroke, which his
neurologist advised was not insignificant and a clear signal for
a potentially fatal stroke (per doctor orders, appellant is now on a strict
avoidance regimen), misapprehends appellant’s attitude and medical
condition for every phase of the appeal, and is a significant basis for the
Law Court to reconsider its comments and holdings for sanctions. See
Exhibit F, UCONN medical reports, attached.

MRAP 9(f) does not stipulate that briefs must be spiral bound, or
bound by any one method. Having hand published (to save an indigent
client money) a US Supreme Court brief in his career, hand cutting the
paper to size, and under those rules, permissibly using brass fasteners
and hockey tape on the binding to seal it (as many prisoners do since
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they have no access to publishing machines or funds to publish
otherwise) appellént did not think that the Law Court would, under
Maine rules, reject his brief for lack of a spiral binding not clearly
mandated by Maine rules.

Appellant’s notice of rejection stipulated ten days to re-publish
and re-send briefs to the Law Court. The notice was received on a
weekend. Appellant could not call the clerk’s office to determine
whether he could simply re-publish with his signature copied into all of
the replacements, or he had to re-publish with one originél signature in
at least one copy. In the interest of time he chose the former method
first, since the order was to re-publish with ‘no changes.’ Appellant then
decided an abundance of caution required publishing and sending a
third set, with one copy showing an original signature, and remaining
copies showing copies of that original signature. This again pushed
appellant against a Court filing deadline, causing extreme anxiety, to
where appellant went temporarily blind and had his first ever stroke
during the completion of this work. The fact that appellant pushed
through his emergency medical symptoms on January 12, 2016 to
comply with the Court’s January 15, 2016 filing deadline, before seeking
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medical help on January 13, 2016, attests to appellant’s respect for his
case, his opponents and the Law Court. The rest of appellant’s work in
this physically and emotionally draining appeal was accordingly treated
with some trepidation of new, severe health problems.

Other facts the Law Court misapprehend include that in summer,
1993, Phyllis Burbank, at age 93, called him to meet with her
on her Northport property to describe her wishes for it. Trial
Transcript, Vol. 1l of I1l, May 13, 2015, p. 60. Appellant is the only
lawyer among her relatives and beneficiaries and she called him for that
reason, not for his expertise in estates, trusts, wills, or trial practice.
It was plainly, from an ethical view, a meeting of lawyer and client to
whom appellant thereafter owed duties of trust, and vigorous
representation at the bar as required. Being appellant’s beloved grand-
mother he made these duties a priority in his life, including in this case.

At trial appellant testified that the ‘first moments of my life occurred
on this property. ‘ Transcript, Vol. IIl of 1], May 15, 2015, p. 34. The
property was a place of annual total family gathering hosted by
appellant’s grandparents. Ibid, p. 35. From infancy his children grew
up summering on the property at his grandmother’s annual
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invitation. Ibid, p. 36. Appellant testified that he opposed partition
since he thought the law of the case supported his opposition. Id, p. 60.
He also testified that his grandmother did not want the property to go
out of the family. Id.

From the case history and trial testimony the Law Court can infer that
appellant is profoundly committed intellectually and emotionally to
defend his grandmother’s, his own, his co-defendants’ (father Harold,
Sr., brother David, sister Lori) and his children’s family legacy interests
in the case. The property is unique to all for its familial and
environmental heritage. It will never be replaced for those appellant
represented. Accordingly appellant’s conduct in this case was an
attempt to defend a family legacy from physical encroachment and
partition; a duty of loyalty and love. He took no pay.

Appellant is over 59 years old and long retired from any regular work
in the law (2003). He maintains a Maine law license out of sentiment,
as Maine is his home state, and that license was his first. He is not
formally educated in trial law or trial advocacy, as these courses were
not required in law school or to take the Maine (or any) bar exam. He

has never opened or worked for a Maine law practice, or appeared in
(23)
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any Maine court to argue for private clients. He did work as a Maine
assistant attorney general for child protection very briefly from 1989-
90, appearing in about seven bench trials. He worked on the staff of the
Connecticut attorney general for over twelve years, and was in court
about every day assisting with an overwhelming child support
magistrate docket, but worked in an administrative and not a trial
attorney capacity. Magistrate hearings are extremely informal to get to
the facts as quickly as possible. Appellant has appeared once before the
Connecticut Court of Appeals. He has rarely appeared before the
Connecticut Superior Court. He has never appeared before the Maine
Supreme Judicial Court. He appeared in Maine Superior Court for the
first time in the instant case, after holding a Maine law license for 26
years without incident or complaint.

Appellant conducted the instant case alone, with no attorney or staff
support of any kind. His two opponents had at least some office staff
support, and substantial staff in plaintiffs’ case. His motion for trial
bifurcation designed to lift some of this burden was denied. The Law
Court decision notes the case history is extensive and reflects 125 filings

by three sets of parties. Decision, p. 8.
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Appellant discussed appeal with co-defendants before and after trial.
While they were clear that they would not join an appeal as parties,
mostly for financial reasons, they were keenly interested in and
supported appellant’s appeal, and committed to justice in the case,
which they agreed had not been served at trial. Harold Sr. advised
appellant that if Harold Sr. changed his mind he would represent
himself on appeal. At no time did co-defendants indicate that they
did not want appellant to represent their views in the appeal should a
proper ‘agency’, as opposed to attorney, opportunity for such
communication at the Court’s discretion arise.

The Law Court sanctioned appellant against this backdrop. The
following is an attempt to address the Court’s specific concerns.

The Court cited MRAP 13(f) as its basis for sanctions. Decision, p. 21.
The rule requires evidence that an appeal is ‘frivolous, contumacious, or
instituted for the purpose of delay.’ It held that ‘some degree of fault is
required...(offender) must at the very least be culpably careless to
commit a violation’, and reserved for ‘egregious cases’. Decision, p. 22.

In support, the Court cited Auburn Harpswell Ass’n v. Day, 438A.2d
234 (Me. 1981), which held that sanctions shall not lie unless the Law
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Court determines:

..that an appeal is obviously without any merit and has been taken with no
reasonable likelihood of prevailing, and results in delayed implementation of the
judgment of the lower court; increased costs of litigation; and dissipation of the
time and resources of the Law Court. Auburn, p. 239.

Auburn also stated that sanctions should not be levied in a manner to
improperly chill rights of appeal. The term ‘improperly’ is not defined
in Auburn or in appellant’s case. Decision, p. 22. However the Law
Court offered some guidance at Decision p. 25, stating that absent a
good faith effort to evolve the law a party may be subject sanctions.
The Law Court’s legal analysis of appellant’s arguments comprised
about one third of its opinion. Appellant contends that this work
reflects the fact that his brief had considerable substance, and was not
frivolous, contumacious or for delay. It was not improper. It was not
obviously without any merit and taken with no reasonable likelihood of
prevailing. Prescriptive easement law in Maine, especially for
recreational lands is evolving. It is prone to many points of view often
due to difficulties in assessing facts over twenty year periods from
‘best evidence’ sources, including witnesses who have died, moved,
or otherwise are unavailable to assist parties, trial courts and interests
of justice. As a policy matter prescriptive easement is disfavored in
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Maine.

In Lyons v. Baptist School of Christian Training, 2002 ME 137, 804
A.2d 364, a public prescriptive easement case, the Law Court overruled
trial facts of required party adversity and thereby reversed the trial
court which had found a public prescriptive easement. In Almeder v.
Kennebunkport, 2014 ME 12, 106 A.3d 1115 (Me.2014), another public
prescriptive easement case, the town'’s reconsideration petition,
even where the town had argued against its reconsideration position
throughout the entire trial, was granted by the Law Court due to
important matters of public policy, when such requests usually are
denied for reasons of judicial estoppel. Almeder at 106 A.3rd 1120.
Based on these prescriptive easement cases, and others where the Law
Court did look to the facts, the public policy at issue or both, before
overruling a prescriptive easement case, appellant contends he had an
equal right of due process to access the Law Court to make his
arguments, for which he should not be sanctioned.

Regarding timeliness of response to Appellees’ motions, appellant
contends this was inadvertent due to confusion with MRCP 7(c )(2)
twenty-one day opposition deadline. As to new facts and arguments
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raised in opposition motions, appellant contends inadvertence, due
to unfamiliarity with Maine opposition process, and unwillingness to
request a hearing due to costs to all, travel, stress and health concerns.
He denies that he failed to communicate with parties on the Appendix.
He did send them notice of the contents he intended to include.
Attorney Burch objected to some. One objection concerned parts
of the trial transcript, testimony of which is in the trial record for
appeal. Another objection concerned government publications
appellant contends were submitted for admission to the trial court and
the court admitted them pending further review. Appellant contends
that the amount of time and work required of one person to coordinate
and perfect all of this information in the midst of writing and publishing
an appellate brief and appendix is overwhelming, and in appellant’s
case, dangerously stressful. Appellees were notified of appellants
appendix contents. Exhibit H, attached. They did not offer
submissions, and only expressed objections. Appellant is not aware of
any prejudice to appellees these circumstances caused.

The Law Court contends that appellant purported that he could
represent some appellees. Appellant denies this confusing
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allegation. This appeal introduced appellant to Maine's case law rule
that attorneys are presumed to represent all defendant clients on appeal
when only one defendant appeals, even when that defendant-appellant
is an attorney representing only himself. This issue caught appellant

by surprise and confused him. It confused his co-defendants who got a
notice from the Court advising them that they were now defendant-
appellees, and asked appellant what it meant, which, having never been
a Maine trial lawyer, he did not know. Appellant tied to correct
misunderstandings and confusions he had, and still has, about Maine’s
rule for these circumstances.

The issue arose on facts where appellant was represented on the Law
Court record by Attorney Mariah Gleaton, Weeks & Hutchins, Waterville,
Maine. Attorney Gleaton withdrew from the case, and only then did the
Law Court advise appellant and appellees rule that appellant had duties
to represent appellees on appeal. The date on appellant’s Opposition to
Sanctions on this matter is dated January 25, 2016; thirteen days after
his stroke resulting from his diligent prosecution of this case. Appellant
contends that the record, and the interests of justice support his
view of this issue, and that he did not, as alleged, ‘purport’ to represent
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some of the appellees, where in his mind the Court had notified him and
his co-defendants that by operation of law he was considered to be
representing them. It is also clear from the record that appellant
thereafter consulted co-defendants on this issue, and only after getting
their explicit permission to withdraw from the case as their attorney for
any apparent status co-defendants had on appeal, he filed a Motion to
Withdraw as their counsel, which the Law Court judged moot. The
Appellant therefore contends that the circumstances and record do not
support sanctions.

The Law Court contends that appellant violated MRAP 9(c ) by filing
two reply briefs. Appellant was opposed by two record counsel, each of
whom filed reply briefs for their distinct clients. MRAP (9)(c ) states
that any reply brief filed by the appellant shall not exceed 20 pages.
Appellant read the rule as applying to each of the reply briefs he
received from two distinct opponents on two distinct sets of issues.
Appellant contends that the error was inadvertent due to ambiguity
in the rule.

The Law Court contends appellant’s contumacious attitude is
reflected by his admission that he filed unedited documents. Appellant
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was referring to his brief. Explained infra, appellant researched, wrote
and edited a long, mixed policy and law brief, which he lacked time to
fully edit in its final version due to the filing deadline. Appellant
apologizes for this imperfection, but given that he writes alone, edits
alone, and self-publishes all of his documents, he contends that the
errors do not rise to the level of contumaciousness, but rather reflect
stress, exhaustion and lack of sufficient time.

The Law Court contends that appellant’s briefs contain statements
and facts not in the record. Appellant hereby requests leave of the Court
for more time to verify whether or not this is true. Assuming that he
can find these errors in the record, where they exist, appellant contends
they were inadvertent, and not intended for prejudice or delay.

Where the Court contended that appellant sought to testify or clarify
what his father meant in his trial testimony, appellant contends that he
intended to convey once more, in any way the Court deemed
appropriate, the nature of his father’s age (85), illnesses (cancer, stroke,
others), and inability to understand some of the issues and facts of the
case, where if he did fully understand them better, he might, as he told
appellant after trial, decide to represent himself on appeal, since he
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could not afford an attorney, and the Court disqualified appellant from
appearing for him. Appellant, who has power of attorney over his
father’s affairs today (Exhibit I, attached) asserts that appellant is in

a lawful position to advocate for his father’s best interests now.

Due to the pending nature of this appointment at the time the

Court cited for sanction appellant’s motion for oral argument, for
appellants advocacy for his father’s interests in that motion, appellant
further contends that the facts and interests of justice do not support
sanctions where in the motion appellant sought his father’s best
interests only upon the advice and consent of the Court.

The Law Court contends appellant’s arguments opposing partition
are frivolous and baseless since Libby v. Lorraine, 430 A.2d 37 (Me.
1981) shows that 14 MRSA Sec. 6051 preserves the equity jurisdiction
of the Superior Court, permitting that Court to order partition by sale,
though claimants brought their partition petition under 14 MRSA Sec.
6501, which only permits partition by physical division. But in Libby,
plaintiff filed his Sec. 6501 partition complaint asking alternatively for
partition by division or sale, not sale alone as was done in appellant’s

case:
(32)
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By his complaint in the case at bar plaintiff Warren Libby, by asking alternatively
for partition by physical division or by sale, clearly invoked the Superior Court’s
equity jurisdiction. Libby, para. 6.

The Law Court did not rule on the issue of whether Maine law supports
Superior Court equity jurisdiction for sale where a Sec. 6501 complaint
only requests sale, Sec. 6501 only allows property division, and the
complaint does not contemplate both division and sale on its face, as
occurred at appellant’s trial. Appellant contends therefore that his
appeal argument opposing partition was not frivolous and baseless,
and sanctions cannot lie for it.

The Law Court contends that appellant threatened to sue Northport.
The record does not support this conclusion. From the trial:

Northport CEO John Larson: Where it says [ wonder what liability?

Shub: Yes

Larson: The town has to landowner where the town avoids or evades

shore land law. I am sure it risks very high sanctions from the

state...

Shub: Were you aware at the time that Mr. Burbank’s an attorney?

Larson: Yes.

Shub: Did you feel this was a shot across the bow...?

Larson: I think he was just notifying me that he was an attorney.

Trial Transcript, Vol. [ of III, May 11, 2015, pp. 182-83.
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Appellant contends Larson’s testimony is clear that he and Northport
were not threatened with suit by appellant, and that appellant was
discussing appellant’s view that Maine holds towns to high
enforcement standards of shore land zoning law. First Amendment
speech with state officials is not sanctionable.

The Law Court alleges that appellant frivolously argued that the Law
Court is not bound by the court record. Appellant contends that his
argument, that the interests of justice do not compel any courts to be
totally bound by the court record, and it is within any court’s discretion
to consider cases accordingly, is not baseless and frivolous according to
many authorities, some of which appellant cited. Further, appellant did
not argue that the Law Court should, as the Court contended he did,
‘disregard fundamental standards of review to consider and decide the
appeal on new facts’ (Decision, p. 29), but rather that it could do so if the
interests of justice require it. National Association of Social Workers v.
Harwood, 874 F.Supp. 530 (1995). See also United States v. La Guardia,
902 F.2d 1010, 1013 (1st Cir.1990) (holding that “an appellate court has
discretion, in an exceptional case, to reach virgin issues”); accord
Singleton v. Wulff, 428 U.S. 106, 121, 96 S.Ct. 2868, 2877, 49 L.Ed.2d 826
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(1976); United States v. Mercedes-Amparo, 980 F.2d 17, 18-19 (1st
Cir.1992); United States v. Krynicki, 689 F.2d 289, 291-92 (1st
Cir.1982). Therefore appellant contends that his argument was
misapprehended and the record does not support sanctions for it.
Finally, the Law Court alleges appellant’s arguments are sanctionable
because they do not reflect a good faith effort to advance the law. This
misapprehension is not supported by a record brief where appellant’s
submissions contained considerable applicable facts, arguments and
public policy of prescription law; considerable facts, statutory legislative
history and analysis, property treatise citations, and arguments
concerning Maine partition law and policy; and considerable law and
policy of due process and equal protection standards in takings cases.
The brief alone was forty-eight pages long. It was well written, and but
for some mistakes due to fatigue and lack of time, well edited. The Law
Court did not find that any of this material was presented in bad faith,
because it was not. The Court was not clear about what ‘good faith’ it

lacked. The Court did not state what Auburn, infra, standard it failed:

that an appeal is obviously without any merit and has been taken with no
reasonable likelihood of prevailing. Auburn, p. 239.

Appellant contends therefore that a judgment that this work is frivolous
(35)



meriting sanction is misapprehended.

Appellant is not a wealthy person. Indeed he lives a very humble life
materially and cannot afford trial damages of $20,000, and appeal
sanctions of $10,000+. He has been a publicly spirited attorney in
Maine and Connecticut, having done human services and pro bono
ballot access law work Maine, and human services work in
Connecticut, which has advanced some of the noblest ideals of the
profession and law in both states.

Wherefore, appellant respectfully requests reconsideration of the

Law Court’s opinion in this matter.

Date: September 10, 2016

Harold Burbank, II, ME bar # 6813
84 N. Mountain Road

Canton, CT 06019

Ph. 860-693-2687

Pro Se Defendant-Appellant

Certificate of Service

I hereby certify that I US Mailed a copy of this Motion for
Reconsideration to Adam Shub, Esq., 1 City Center, Portland, ME
04101, and Jenny Burch, 872 Washington Street, Bath, ME 04530
on September 12, 2016.

(37)
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STATE OF MAINE

BOARD OF OVERSEERS OF THE BAR GCF No. 16-315

Jinard of Overseers of the Bar
Petitioner

Order of Grievance Panel B
on the Respondent’s Request
for Extension of Time to File a Written

)
)
V. ) >
) Answer to Disciplinary Petition
)
)
)
)

tHarold H. Burbank II, Esq.
af Canton, CT
Me. Bar No. 006813
Respondent

By letter dated March 28, 2017, Respondent Harold Burbank requestod
a1 extension of time to file a written response to the Board’s Formal
Insciplinary Charge Petition. The Board filed its Petition on January 5, 2017
inid mailed it that same day to Attorney Burbank at his home address in
Lunnecticut, ! While Attorney Burbank was in Maine attending to his paren:
who were in very poor health, he acknowledges that his wife delivered .
Iisard’s Petition to him on or about January 12, 2017, when she jotned him o

j“l 1% Lil’le .

Attorney Burbank offers two reasons for his request for an CXension
The first is his focus on his parents’ needs during the period from late
December 2016 to late January 2017. Attorney Burbank’s father died on
January 20, 2017, after a long illness, and his mother had suffered a stroke i
icember 2016 and needed family support. During this period Attorney
Iurbank was staying in Maine with his mother and notes that he did not hax«
tiecess to the records he needed to respond to the Board’s Petition, because

L

those records were in Connecticut.

" Attornev Burbank’s home is in Canton, Connecticut, not Canton, Maine, as suggested in the headin
the Board's opposition to his request for an extension of t'me.



u

The second reason offered by Attorney Burbank is that he had consulted
Attorney Craig Gardner in the fall of 2016 regarding the Board’s investigation.
and in January 2017 he had mailed a packet to Attorney Gardner, presumably
tncluding the Board’s Petition. Attorney Burbank was apparently hoping to
wbtain the services of Attorney Gardner in representing him in this matter. o
he received no response to his mailing. Attorney Burbank later learned that @
had mailed the packet to a Biddeford, Maine, address and that at some POl
Attorney Gardner had moved his office to North Waterboro, Maine. ? Apparcnt;
Attorney Gardner did not receive the mailing, nor was it returned to Attorney
thurbank. Attorney Burbank made no effort to follow up with Attorney Gardncr
by telephone or otherwise until on or about March 22,2017, after he had
teceived the notice of hearing in this marter. Altorney Gardner subsequeniiy
«ntered his appearance in this proceeding by e-mail to the Board of Overscors
sm March 30, 2017.

As Bar Counsel points out in opposing the request for an extension, i
20(a) of the Maine Bar Rules states that a failure to answer a Disciplinary .
Petition constitutes an admission of the factual allegations and misconduct
alleged, and the rules do not have any good cause provision for an cxtension of
lime submitted long after the answer period has expired. While one can

timagine circumstances where due process of law would require permission 1o

file a late answer after the deadline to answer had passed, notwithstandine

= NS

latlure of the rule to provide for that, this is not such a case.
While the circumstances Attorney Burbank was coping with in fance
2017 were certainly distressing, he could have sent a short letter to the Boore

at that time requesting an extension of the answer period. It is likely that 3o

t:ounsel and the panel chair would have been sympathetic to a request made

The Maine Bar Directory for 2016 lists Attorney Gardner’s address as North Waterboro. An Internet
search indicated that Attorney Gardner has been located in Saco, Biddeford, and North Waterboro ar
warious times in the last several years.
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at the time. Alternatively, Attorney Burbank could have called Attorney

Gardner at that time and arranged for him to intervene. As a practicing law~
Attorney Burbank should have been aware that he could not count on Attornes
(ardner’s appearance on his behalf without having direct contact with Attorne:
Gardner and confirming Attorney Gardner’s willingness to assist. Waiting until
two months after the answer deadline had expired to request an extension was

not appropriate under the circumstances.

The panel chair hereby denies Attorney Burbank’s request for an
vxXtension of time to file a written answer to the Board’s Formal Discipittuirs,
Charge. The panel chair notes, however, that at the hearing on April 2
the panel will take any testimony and any other evidence that may be offerca
by Attorney Burbank that the panel determines to be relevant to the

determination of an appropriate sanction.

Dated: April 3, 2017 /. ,{”,_@/m;:‘\ W/ ‘*:’Q{ _/

Thomas H. Keiley, Esq.;.;{’flhair

Fare
yoolb

iy
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s TATE OF MAINE ) 3 SUPREME JUDICIAL COURT
Sitting as the Law Court
Docket No. Pen-15-440.

J:'rcdegick B. Lincoln et al.

ORDER ON MOTION TO
WITHDRAW

v,

Harold Burbank II et al.

Mariah A. Gleaton, Esq., has moved to withdraw from her representation of
Harold A. Burbank II on appeal, The motion states that no other party objects to
1he motion.

According to the Superior Court docket in this matter, Harold Burbank II
represented himself, Harold Burbank I, David Burbank, and Lori Darnell at triai
Afler the judgment was entered, Attorney Gleaton filed an entry of appearance anc
notice of appeal on behalf of only Harold Burbank II. No other attorney has
zntered an appearance for Harold Burbank I, David Burbank, or Lori Darnell. As a
result, Harold Burbank II is proceeding simultaneously as an appellant and as
attorney for three of the appellees, although it is unclear what legal or personal
interest those three appellees have in this appeal

The motion 1s GRANTED. Attorney Gleaton is permitted to withdraw.
Service upon Harold Burbank Il may be to him at his office address as listed with

the¢ Maine Board of QOverseers of the Bar.
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It is further ORDERED that,‘Harold Burbank II must file, on or before

-

If)ccerixber 29, 2015, a memorandum showing cause: why he should not be

disquéliﬁed from representing three appellees in this appeal given that he is an

appellant. §

Oated: b’ /52015 For the Cour,

i

A
Lhn# Pt

Associate Justice )

* . RECEIVED
" DEC 15 2055

. Clerk's Office
Maine Supreme Judicial Court
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2012 August 8_Northport ('£0 Letter- Burbdok puf ' htp:/iweb.mail comeastnet < rvice honte. SORT agn ik
P : STATE BF MAINE
DEPARTMENT OF ENVIRONMENTAL PROTECTION

PAUL R. LEPAGE

; PATRICIA N At

August 8, 2012

: . 3 X
Mr. John Larson and Ms. Toupie Rooney = ,g\v\{\\
Code Enforcement Qlffice , . }5 \ n s 3}.
Town of Northport | %"&'X m\_ }\
16 Beech Hill Road | 7_'{
Northport, Maine 04849 |

Dear Mr. Larson and Ms. Rooney: ]

t l 7
As you are both aware, back in May, | visited a property on Broadway with Ms. Roonay
and Harold Burbank fo discuss shorelang zoning regulations. Mr. Burbank shares an
interest in this parcel with many individudls. He had concerns with some of the activities
conducted on this p"’a};el by others.

While on-site Mr. Burbank pointed out that there were two sets of access stairs on the
property he has a shared interest in, and'that one set, which looked newer, was racently
constructed without any permits. Based on the facts we were given and a review of the
Town of Northport's (Fown) records, the Town issued a Notice of Violation (NOV), and
required that this sechnd set of stairs be femaved. This issuance of an NOV was alsc
based on guidance g{ven by Maine Depdrtment of Environmental Protection (DEP) staff
interpreting Section %(B)(6) of both the Town’s Shoreland Zoning Ordinance and the
Chapter 1000: Guidelines for Municipal Shdreland Zoning Ordinances.

After the NOV was issued, objections wene raised by neighbors with support from other
owners irf interest on the “Burbank” praperty that the NOV was in srror due to the fact
that both sets of stairg predated shoreland zoning regulations. An additional claim is that
there is a prescriptiv easement for access to the water on this portion of the property.
This second claim is? Yegal argument that would need ta be litigated and not scmething
for either the Town o * DEP to decide.

These objections raisg the issue of whether or not there are additional facts involved
that should be inciuded in the evaluation of this situation, The DEP would recommend
giving those with objettions an additional fow weeks to provide svidence to negate the
NOV, and to extend the deadiine for removal of these stairs until that time. However,
even if the Town findg there is sufficient dvidence to support that two sets of stairs are
legally in existence, it_z"would appear that the rebuilt set would have required some form

of permitting.
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: 1
_Northport ('FO Letter- Burbz’nk pdf : hatp://web.mail .comeust.netservice/home!~ 2012 August §_Nor
“-Letter to Larson andiRooney
(08/08/12)
Page 2 of 2 | i

¢
While the DEP prqw es support to munmpalmes and ensures that shoreland zoning
ordmances are properly enforced, the mumclpallty is the primary enforcers of these
ordinances. In this c4se, the DEP has pﬂovap d advice to the municipality as to the
particular shoreland foning provisions t ‘#Ppear to apply to this situation. In the end,
however, the final resolution of this matt r will be laft to the municipality to decide in
their sound enforcenrdent discretion, bassd Upon their knowledge of local conditions, the
particulat facts of the: case, and any additional evidence provided by the NOV
objectors. If however! the Town would liké more guidance, especially if provided with
additionat mformaﬁor} DEP staff is avaﬂéble for assistance.

If you have add:tloniquestxons or concérns feel free to contact me at (207) 557-0353
or via email at deirdr®.schneider@maine.gayv.

Smcerely,

Dou dmy? J’I/fwzdm

Deirdre Schneider
Shoreland Zoning chordmator

S o e

. Bk
x

At s e
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({34 54 MEMBERS BOARD OF OVERSEERS OF THE BAR
Esgablished by the Maine Supreme Judicial Court :
Yictanip Powers, Esq. Chair
Cathy A, [leMerchant, Vice Chair 97 Winthrop Street
e P O Box 527
Uregory | Caswell Augusta, ME 04332-0527
" u:h‘m{ I'. Dana, CPA
hifary 4 Frenison, Esq. Phone 207-623-1121 » Fax 207-6234175
idson 3. Esty-Kendall, Esq. Email: Board@mebaroverseers.org « Web: www.mebaroverseers.org

Ilark gy 1} Furey, Esq.
fenjairln R. Gideon, Esq.
Lidngirat k. Minister, Esq.

November 8, 2016
i{iarold H. Burbank II
B4 N. Mountain Road
{>nnton, CT 06019

RE: GCF #16-315 - Harold H. Burbank II

|ar Mr. Burbank:

BOaRrD ST,
EXECUTIVE DIREC
Jacqueline M. Ro
Bar Coun

1. Scott D

DEPUTY Bak Coun
Aria

ASSISTANT BAR Coun
Alan P. Ke

SPECIAL COUN
Paul W. Chai

Thank you for your two follow-up letters of October 25, 2016 concerning the
nbove-captioned matter. In that regard, please be aware that my investigation of this

vamplaint is now complete. Therefore, please be notified as follows:

My recommendation for a dismissal with a warning of this complaint has now
been forwarded to the Board Clerk who will schedule a confidential review in the near
luture by a Panel of the Grievance Commission. Please further understand that
\jider the Maine Bar Rules it will be that Panel, not me, that will determine the
ijipropriate disposition of this complaint. That is, from its review of this matter, the
Punel may choose to accept, reject or modify my recommendation. After that review
lies occurred and upon issuance of its determination, you will receive written notice

¢ the Panel’s decision.

Thank you.

Si

cott Davis
Counsel

(3D /kme
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MAINE SUPREME JUDICIAL COURT Reporter of Decisions .
Decision: 2016 ME 138 '
Dacket: Pen-15-440
Submitted

On Briefs: May 26,2016
Decided:  August 30, 2016
Corrected: October 13, 2016

Panel: SAUFLEY, CJ. and ALEXANDER, GORMAN, JABAR, HJELM, and HUMPHREY, JJ. ‘
FREDERICK B. LINCOLN et al.

- V.

HAROLD BURBANK II et al.

ERRATA SHEET

!

The opini-mi of this Court certified on August 30, 2016, is amended as

follows:
The fourth sentence of [38] is amended to read:

We note, however, that although the Town of Northport never
formally withdrew the notice of violation requiring removal of a
set of stairs on the Burbank property, Burbank was aware that,-at
‘tre-direction-of the DEP; had recommended that the Town put the
enforcement action had-been-put-on hold pending resolution of
issues surrounding the age and potentially grandfathered status
of the stairs and the Neighbors’ claim to rights in the stairs,

The original opinion on the Judicial Branch website has been replaced

with the opinion as corrected.

AT
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Tox}er’i of Northport
16 Beech Hill Road Northport, ME 04849
(207) 338-3819; email: northportceo@ginail.com
. ' \‘

\
v
i

{
1
i
i

o s e i e

July 13,2012 ; PR

"- ~ Gep112012
§ P ‘
Harold Burbank ©
Sandra Tozier f |
Nathaniel Jennings ET AL o
13 Intervale Road { -
Kennebunk, ME 04043 : b

- |
Dear Harold Burbank, |
& : o .
& This letter serves ag Notice of Violation and Order to Correct Violations of the Town ol
£ ‘Northport's Shoreldnd Zoning Ordinance.  After conversations with Deirdre Schneider,
‘¥ shoreland zoning cqordinator with the dea,rtment of Environmental Protection, one of’
& the two sets of stai B to the shore needs tq be;removed by August 13, 2012.
' . { : I ..
% The cutting of vegetation in the seventy-five foot setback is also a violation of Northpori
% Shoreland Zoning QOrdinance Section P.2;:However, it appears a grey area as to whether
‘4 the cutting was to maintain a previously cleared area prior to the enactment of shorcly; R
& zoning or a new cutting. If the area is allowed to re-vegetate as opposed 1o the
§ lequirement toreplant is an‘alternative solution. The disturbance of soil in the process
i may have a greater jmpact than allowingftheinatural re-vegetation.
€ o o g
& I you have any quéstions, please contact us at 207-338-3819 or e-mail
# northportceo@emall.com. Lo

‘é\., \\/ \’,}_,.

Sincerely, i
§ . ! ‘
J q
% John Larson 4 ' | Q.—w SN \,,Vc o~ -
-g¢ Code Enforcement Officer ; /%.\’Q§ s el S am ?\\ <§
i

¥ Town of Northport! PN _
. :uag.-%\ q_, tsv‘ - Je\\_uﬁa.

! I \Q'-b' ‘J“‘ér-*—.lzw\/\(\* 5\:;-&-\\\e ,,.\» &.Q,\—qv&
k S o . . )
CC; Selec:boal‘d' i : \):b'\\‘%. Ly %“- “ RNV Y e Ca Y\‘\‘\v\\l\a,c
% file l e A \'\o.w- o .
. g Doy e
@f? i i T_\ o__\,__' \(gu gw 1\; ~ a\\\ e#{.'}(\O
| Y
g; . S “Qm\-\\

m("ﬁ“\\ﬂ"‘““
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U c D N N 263 Farmington Avenue
Farmington, CT 08030

HEALTH Phone: 860-679-2000

04/16/2017

Re: HAROLD BURBANK
84 NORTH MOUNTAIN ROAD
CANTON, CT 06019-

Maine Board of Overseers of the Bar
97 Winthrop Street
Augusta, ME 04330

To Whom it May Concern:

Mr. Burbank has been a patient of this primary care medical practice for many years, and | know him well.

He has asked me to write to you regarding his health issues and a discipline hearing that is scheduled for April 21,
2017.

On or around January 12, 2016 Mr. Burbank suffered symptoms that were consistent with a stroke. The symptoms
included visual loss, facial pain and dizziness. Because they eventually resolved and the related imaging didn't
show permanent physical damage, his final diagnosis was a Transient Ischemic Attack (TIA.)

Mr. Burbank has a history of hypertension and stress, and it is medically reasonable to assume that both played a
part in the TIA.

It is my understanding that Mr. Burbank was working on a Maine Supreme Court brief around the time of the TIA.
Clearly, his stress level was elevated due to the nature of the work and the deadlines involved.

It would be consistent with his medical diagnoses to state that Mr. Burbank's physical and intellectual abilities were
to some degree compromised at that time, including the ability to see a computer and keyboard and the ability to
maintain sustained focus on technical legal matters, legal analysis and writing.

I believe that Mr. Burbank's statements regarding the effects of his medical condition on his interactions with the
Medical Board are truthful and accurate.

Mr. Burbank is very involved with his health and closely monitors his blood pressure and stress level. It is my hope
that his future stress can be kept to a minimum.

Sincerely, &
’T:‘/ .

THOMAS E. ROCKLAND MD

Document generated by: Thomas E. Rockland MD 04/16/2017
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BLAKE & HAZARD
ATTORNEYS AT Law

RocGer F. BLake
PauL L. Hazaro

March 16, 2000

Ms Elizabeth Smith
264 Spurwink Ave.
Cape Elizabeth, ME 04107

Mr. Christopher Smith
382 Royal Road
North Yarmouth, ME 04097

Ms. Suzette Cyr

526 East Ave,
Mountain View #108
Lewiston, ME 04240

Mr. Robert J. Burbank
1537 Covington Circle E
Fort Myers, FL 33919

Ms. Pamela Sullivan
7 Forbes Road
Lisbon Falls, ME 04252

Ms. Sonia Nichois
21 Berwick Road
Sanford, ME 04073

Mr. Harold Burbank
13 Intervale Road
Kennebunk, ME 04043

Mr. Harold Burbank, Jr.
84 North Mountain Road
Canton, CT 06019

139 HIGH STREET
BeELFAST, Maine 04915

TELEPHONE 207-338-2630
FAX 207-338-5220
E-Mait: bfakehazemint.net



Mr. David Burbank
88 Buffin Road
North Berwick, ME 03906

Ms. Lori Darnell
208 Valley Ridge Court
Raleigh, NC 27603

Mr. Russell Ortman
10335 Lime Tree Lane
Spring Valley, CA 91977

Ms. Cheri Welch
32 Maine Street Box 504
UnaDilla, NY 13849

Ms. Sandy Toizer

RR 1 Box 271T

Silver Street
Farmington, NH 03835

Ms. Becky Jennings
15 Mistic Lake Drive
Arlington, MA 02474

Ms. Susannah Corona
256 School Street
Wataertown, MA 02172

Mr. Nathaniel Jennings
204 Imperial Court
Vestal, NY 13850

Mr. Luther Jennings

992 Green Giant Road

Townsend, DE 19734

Re: Phyllis Burbank Trust

Dear Ladies and Gentlemen:

As you are all aware, Phyllis Burbank appointed me as trustee of her testamentary trust,

set up for the purpose of managing the Bayside cottage which you all jointly own. It is
now my intention to resign as trustee of that trust.
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As you can see by the attached excerpt from the will, Michael Nickerson, a local
C.P.A., was named as alternate trustee. I have discussed this matter with Mr.
Nickerson, and he has declined the assumption of duties as the trustee. Therefore, the
procedure is to petition the Probate Court for the appointment of an alternate trustee.

At this point, I wish to explain to you as owners of the Burbank cottage, and ultimately
the recipients of the income from the testamentary trust, what Phyllis’ intent was in
creating the trust fund, and the current status of that trust. On October 12, 1993,
Phyllis took the unusual step of deeding the cottage to all of you as tenants in common
her interest in the cottage. This was obviously done to assure that the cottage remain in
the Burbank family into perpetuity.

She then established the testamentary trust in her will in the hopes that its income would
defray the maintenance and upkeep of the cottage in the future. She appointed non-
family members as trustee and alternate, I believe, in an effort to eliminate  the
possibility of jealousies or hard feelings arising due to possible actions of a family
member as trustee.

She specifically allocated her telephone stock to fund the trust, because that stock for
many years had served her well and been very stable and consistently produced good
dividends. She believed that these consistent dividends would maintain the cottage
indefinitely. In addition to the receipt of consistent dividends, the trust corpus has
grown from approximately $130,000.00 at the time of Phyllis’ death to approximately
$240,000.00 as of December 1999.

Please furnish me with any proposals that you might have for successor trustee, either
individual or corporate, and I will investigate those prior to submitting my resignation
and proposal for new trustee to the Probate Court. Please communicate any thoughts to
me no later than April 3, 2000.

Thank you for your assistance.

..':/ P / S—h . . /
[ col L \
Paul L. Hazard, Esquire

PLH/dhp
enc
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WEEKS & HuTtCcHINS, LLC

ATTORNEYS AT LAW
TwO PARK PLACE
-P.O. Box 417
WATERVILLE, MAINE (04903-0417

PHONE: 207-872-2783 FAX: 207-872-5749

e-mail: mag@lawweeks.com

WALDEMAR G, BUSCHMANN THOMAS N. WEEKS
JONATHAN G. ROGERS 1895-1985
MARIAH A. GLEATON BRADFORD H. HUTCHINS
DANIEL J. ECCHER 1907-1992

August 26, 2015

Penobscot County Superior Court
Penny H. Reckards, Clerk

78 Exchange Street

Bangor, ME 04401

RE: Lincoln et al v Burbank et al
Docket No. RE-14-49

Dear Ms. Reckards:
Enclosed please find:

Notice of Appeal;

Issue Statement;

Transcript and Audio Order Form;
Notice of Appearance; and

Check of $150.00 for the filing fee.

M

Please do not hesitate to call if you have any questions or concerns.

Regards,
Wb Al
Mariah A. Gleaton, Esq.

Cc: Attorney Adam Shub
Attorney Jenny Burch



3 28¢g STATE OF MAINE

[0 UNIFIED CRIMINAL DOCKET County: Penobscot .
= SUPERIOR COURT Location: Bangor
[J DISTRICT COURT . Docket No: RE-1449
— __lincoln et al
v. NOTICE OF APPEAL
] Civil
_ Burbank et al - 0 Criminal
I, Harold Burbankll.  (name of party appealing), appeal from the judgment, order or

ruling entered in this proceeding on August 12th, 2015 (date of order appealed from).
=] If this is a civil appeal, the Statement of the Issues (reasons for appeal) are fgadoloms (attached)
pursuant to M.R. App. P. 5 (b)(2)(A). _

O This case arises from the Maine Tort Claims Act requiring the clerk to send a copy of this
Notice of Appeal to the Office of the Attorney General.

0 If this is a criminal appeal, check one of the following:
[J The defendant is presently confined at
[ The defendant is not in custody. The defendant’s address is

CHECK APPLICABLE BOX:

The Transcript Order form is aftached.

3 No transcript will be ordered.

[T No electronic or other recording of the proceedings can be prepared for this civil case.

Therefore, a statement in lieu of transcript will be prepared pursuant to M.R. App P.5(d).
Date: 8/25/2015 M

Slgnature of Appellant or Appellant S A?o-mcy .
Address of Appellant or Attorney:

Weeks & Hutchins, LLC - Mariah A. Gleaton
2 Park Place; P.O. Box 417 Printed name of Appellant or Appellam s Attomey
‘Waterville, ME 04801 o If attorney, bar number:54t6

THIS NOTICE OF APPEAL MUST BE FILED IN THE COURT THAT ISSUED THE
ORDER APPEALED FROM., IT WILL NOT BE ACCEPTED OR DOCKETED UNLESS
(1) IN A CIVIL CASE, IT IS ACCOMPANIED BY THE REQUIRED FILING FEE OR A
MOTION TO WAIVE THE FILING FEE, AND (2) IF THE APPELLANT IS
REPRESENTED, IT CONTAINS THE BAR NUMBER OF APPELLANT’S ATTORNEY.

NOTICE: If this is an appeal from a civil case or a criminal case involving an adult defendant,
this notice must be filed within 21 days of the entry of the judgment in the docket. If this is an
appeal from a case involving the extradition of a fugitive to another state, this notice must be
filed within 7 days of the entry of the judgment in the docket.

Warning: Small Claims, Forcible Entry & Detainer and Juvenile matters have differing time
limits for filing a Notice of Appeal. If this is an appeal from a Small Claims, Forcible Entry
and Detainer or Juvenile matter, another form must be used which is available from the clerk.
CV/R-162, Rev. 07/15
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STATE OF MAINE BANGOR SUPERIOR COURT
PENOBSCOT, ss. DOCKET NO.: RE-14-49
LINCOLN ET AL
Plaintiff
VS, ISSUE STATEMENT
M.R. App. P. 5 (b)(2)(A)
BURBANKET AL
Defendant

NOW COMES Harold Burbank II, by and through undersigned counsel, Mariah A.
Gleaton, an represents that the following issues will be presented on appeal.

The Trial Courts judgment against Harold Burbank II for punitive damages.

The Trial Courts judgment against Harold Burbank for conversion.

The Trial Courts judgment for Plaintiffs on Counts II and I'V granting prescriptive easement.

The Trial Courts judgment and order of partition by sale.

The Trial Courts finding of facts were unsupported by the evidence and/or contrary to the
evidence.

The Trial Courts conclusions in support of its judgment were unsupported by the evidence and/or
contrary to the evidence.

The Trial Courts conclusions in support of its judgment were unsupported by law and/or contrary
to regulations, statutes, the Constitution of Maine and the Constitution of the United States.

Any and all other properly preserved issues on the record.

August 26, 2015 _-_% ,wﬁ\ ({1 )JWTJEL

" Mariah A. Gleaton, Esq., Bar No. 5416
Counsel for Defendant/Appellant

Weeks & Hutchins, ILL.C

Two Park Place

P.O.Box 417

Waterville, Maine 04903-0417
207-872-2783
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STATE OF MAINE BANGOR SUPERIOR COURT
PENOBSCOT, ss. DOCKET NO.: RE-14-49
LINCOLN ET AL
Plaintiff
vs. NOTICE OF APPEARANCE
BURBANK ET AL
Defendant

NOW COMES Mariah A. Gleaton and enters her appearance for Defendant Harold

Burbank 1I in the above captioned case.

,f/'] A d ] B
August 26, 2015 ) éﬁ%%—/f\i

Mariah A. Gleaton, Esq., Bar No. 5416
Counsel for Defendant/Appellant
Weeks & Hutchins, LLC

Two Park Place

P.O. Box 417

Waterville, Maine 04903-0417
207-872-2783




22Ba STATE OF MAINE

(J UNIFIED CRIMINAL DOCKET County: Penobscot
= SUPERIOR COURT Location: Bangor L
(1 DISTRICT COURT Docket No: RE-14-43
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Plaintiff
TRANSCRIPT AND AUDIO
V. ORDER FORM
Burbanketal
Defendant
Plaintiff/State Attorney Adam Shub Defendant Attorney Jenny Burch; Harold Burbank Il
Mariah A. GLeaton for Harold Burba

Purpose of Transcript or Audio Request: (Please check one)

on appeal

1. = Appeal- Appeals require paper transcripts unless otherwise ordered by the court. M.R. App. P. §
& Law Court 0 Superior Court © UCD 0O Sentence Review Panel 0 Post-Conviction Review

2. [0 Reference 0 Use in another pending case 0 Personal Reference
If for use in another pending case, is there a court imposed due date? 0 Yes 0 No
Ifyes,datedue:

Type of Request: (Please check one)
= Paper Transcript (Appeals require paper transcripts unless otherwise ordered by the court. M.R. App. P §
[0 Audio Recording (MP3 Recording on CD)

a

ent: (Please check one)
= Private Pay
[0 State Agency (Office of the Attorney General, District Attorney, etc.)
[J MCILS (Motion for Transcript at State Expense (CV/CR-166) required)
(] Judicial Branch (Motion for Transcript at State Expense (CV/CR-166) required)

N -

-y

A clerk must verify that all of the necessary information is listed below. Under hearing type, please be specific
if you want the entire hearing or just a specific portion of it

Hearing Date(s) Hearing Type Courtroom CD Start/End Times, Tape & Index Number or OCR Name
(May 11th, 2015 Atk
» May 12th, 2015 ALL

5. May 13th, 2015 ALL

5.

Court Clerk Signature ) Date

~  INCOMPLETE FORMS MAY BE RETURNED

CV/CR-165, Rev. 07/15 ’ Page 1 of 2



Please write your contact information clearly in the section below. This information is used only to ensure
delivery of transcript/audio recordings.
VEery crip Imngs 3 2%@

Name of person ordering transcript/recording: Mariah A, Gleaton
Firm or Agency: (if applicable) Weeks & Hutchins, LLC

Mailing Address: PO Box 417, Waterville, MEO4901 S

Phone Number; 2078722783 =~ :
Signature of person ordering transcript/recording: 52 Z;Z ; Q ( E Q A j 7\_) -

| Email Address: mag@lawweeks.com o L
Transcripts are geneially sent via email. Audio recordings are generally sent via US Mail. Email delivery of
audio can be arranged in some circumstances. If you do not have an email address, the Office of Transcript
Operations will need your phone number and mailing address to assist you with receiving your materials.

S

Office of Transcript Operations
Penobscot Judicial Center
78 Exchange Street, Suite 200, Bangor, ME 04401
207-991-6322 OTO(@courts.maine.gov

INSTRUCTIONS FOR ORDERING TRANSCRIPTS

You must include all of the information requested on the transcript order form or the form may be returned and

your request will not be acted upon.

The party who will be responsible for the bill must sign the order.

If you are requesting that the transcript be provided at no cost or paid for by MCILS, you must complete and

attach to this form a Motion for Transcript at State Expense (CV/CR-166).

File the complete transcript and audio request form with the clerk of court,

The costs for transcripts of any court proceedings are specified in Administrative Order JB -05-26.

All transcripts for the Maine Judicial Branch are produced by AVTranz or by Official Court Reporiers.

If AVTranz is preparing your transcript, AVTranz will automatically send you an email that includes a cost

estimate (based on the 14-day turnaround rate), deposit information, and payment options afler they receive your

request from the Office of Transcript Operations. If your transcript is being paid for privately, you can also opt
for 1, 3, 7, 21 and 30-day turnaround. If your transcript is provided at po cost to you or is paid for by MCILS, the
standard turnaround is 30 days.

H. Turnaround times begin once AVTranz receives a digital copy of the audio. When the transcript has been
completed, you will receive it by email from AVTranz and, depending on your circumstances, you will either be
charged the balance due or issued a refund.

1. If an Official Court Reporter is preparing your transcript, s/be will contact you by phone dircctly to discuss
arrangements of payment and a timeframe for completion.

J. Neither an Official Court Reporter nor the Office of Transcript Operations is responsible for delay in transcript

production or for requesting additional time to obtain a transcript if you fail to comply with these procedures.

ommy 0w >

APPEAL ORDERS: If you are ordering a transcript as part of an appeal, you must file the order with the clerk of the triul
court when you file the Notice of Appeal. Once it is completed, the transcript will be filed with the appropriate court and 4
copy of the transcript will be delivered to you.

REFERENCE ORDERS; If you are ordering a transcript for reference purposes, you must file the order with the clerk of
the trial court. The clerk will then forward it to the Official Coust Reporter and/or the Office of Transcript Operations.

INCOMPLETE FORMS MAY BE RETURNED

CV/CR-165, Rev. 07/15 Page2 of 2
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April 19, 2017

Angela Morse, Clerk

Board of Overseers of the Bar
97 Winthrop Street

P.O. Box 527

Augusta, ME 04332-0527

Re: GCF# 16-315 — Board of Overseers of the Bar v. Harold H. Burbank 11

To the Board of Overseers of the Bar:

[ write in support of Respondent Harold H. Burbank II in the above-referenced matter. to
offer the Board of Overseers of the Bar (“the Board”) my perspective as a character witness on
his behalf. I have known Mr. Burbank personally since 2004, when he undertook what would be
the first of several matters in which he worked pro bono publico on behalf of my presidential
campaign and its supporters, motivated by what I have come to recognize as his profound and
abiding concern for the pursuit of justice. In my experience, throughout the countless hours that
Mr. Burbank worked on these matters over nearly a decade, he displayed the highest degree of
competence, diligence and respect for opposing parties and counsel and the administration of
justice. In short, the picture of Mr. Burbank that emerges from the Formal Disciplinary Charges
Petition that Bar Counsel filed on January 35, 2017 does not comport in the least with my long
experience with him, and I do not believe it is an accurate representation of his personal
character or professional ability.

I met Mr. Burbank during the course of the 2004 presidential election. when he
volunteered to defend my independent presidential campaign against a challenge to the validity
of the nomination petitions we had submitted in Maine. Although we did not know each other.
Mr. Burbank explained that, as a lifelong Mainer, he believed Maine voters should have the right
to vote for any qualified candidate of their choosing, and that the dictates of the First and
Fourteenth Amendments required nothing less. We could not have chosen a more competent.
diligent or dedicated advocate if we had hired the most expensive lawyer in the state. Guided by
Mr. Burbank’s able representation, we prevailed before the Secretary of State’s hearing officer.
before the Superior Court, and before the Law Court. See Melanson v. Gwadosky. Civ. No. AP-
04-68 (Sup. Ct. Kennebec County Sept. 27, 2004) (unpublished), aff 'd, 2004 Me. 127, 861 A.2d
641 (2004).

Even more impressive than the complete victory that Mr. Burbank won for us at each
stage of the 2004 proceedings, he subsequently represented my campaign and the Maine voters
affiliated with it in an action filed in Maine state court, during the course of which he won a
precedent-setting decision on our behalf from the Law Court. See Nuder v. Muine Democrutic
Parry, 41 A.3d 551, 2012 ME 57 (2012). In that case, the Law Court established a new standard
that now applies in actions filed pursuant to 14 M.R.S. § 556 (“the Anti-SLAPP law™). Based on
that decision, dismissal was reversed and our case was remanded to the trial court for further
proceedings.



Board of Ove.seers of the Bar
April 19,2017
Page 2 of 2

As [ got to know Mr. Burbank better over time, I learned that his pro bono work on behalf
of our campaigns reflected a deep commitment to the professional obligations of an attorney.
-which dates back to his days as a law student volunteer for Amnesty International from 1984 to
1987. When the nation was at war during the 2004 presidential election. for example, Mr.
Burbank began working as a pro bono attorney for Veterans for Peace. Following the injury of a
friend with whom he used to ski, Mr. Burbank also founded the Bill Johnson Special Needs Trust
Project, which raised more than $100.000 for the United States’ first male gold medalist in alpine
ski racing, who had sustained a traumatic brain injury. I have discussed Mr. Burbank's pro hono
work with him on several occasions throughout the years, and it is clear to me that he does it for
no reason other than his recognition that a lawyer has a professional obligation to serve those in
need.

My experience of Mr. Burbank is that of a conscientious attorney who has been tireless in
his efforts to represent parties who might otherwise be unable to find counsel. As I wrote to him
long ago, in thanks for his extraordinary service on our behalf before the Maine state courts. he
consistently upholds the highest ideals of the legal profession. See Maine Rules of Professional
Conduct 6.1(3), (4) (recognizing a lawyer’s professional obligation to provide pro hono services
to individuals and groups secking to protect civil rights, and to improve the law. legal system and
legal profession). Mr. Burbank is that increasingly rare attorney who not only recognizes his
obligation to provide pro bono services, but has demonstrated his commitment to fulfilling it
over the entire course of his career. As such, Mr. Burbank is a credit to the legal profession.

In view of my long and uniformly positive experience with Mr. Burbank. [ am perplexed
by the circumstances giving rise to the charges now pending against him in the instant matter. as
well as the entry of a default judgment. By contrast with the well-documented wars of attrition
by large corporate law firms, for whom abuse of process is a normal tactic. I cannot understand
how an attorney who has unfailingly performed at the exemplary level that Mr. Burbank has over
the course of a decade should now be facing the charges asserted in this matter. ] can only
surmise that perhaps the extenuating circumstances of which Mr. Burbank notified the Board in
his letter dated March 28, 2017 ought to be given greater weight. Surely the loss of a parent. as
well as the other personal hardships Mr. Burbank describes, are relevant to this matter, and
should inform the Board’s review of bar counsel’s charges. If the Board will not reconsider its
decision to enter a default judgment against Mr. Burbank, then it should exercise its broad
discretion now and decline to sanction him.

Thank you for your consideration and attention to this matter.

Sincerely,

I alph Nader %\.——

PO Box 500
Winsted, CT 06098
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Response to Overseers 9-6-16 Investigation Letter Re Maine Rules of
Professional Conduct and Rules of Appellate Procedure Referenced By Bar
Counsel J. Scott Davis

ME Rule Professional Conduct 1.1, Competence: A lawyer shall provide competent
representation to a client. Competent representation requires the legal knowledge,
skill, thoroughness and preparation reasonably necessary for the representation.

Answer: 1 was a non-resident sole pro se defendant-appellant who incidentally
held a Maine law license. Constitution Article I, Section 19 guarantees parties the
right to appear in Maine courts pro se. My pro se appeal was an exercise of my
individual rights, not subject to Rule 1.1. Legal knowledge, skill, thoroughness and
preparation [ provided for myself are not subject to Rule 1.1, which applies to
services for clients.

The Law Court’s 12-15-15 Order on Motion to Withdraw, Exhibit A, granting
Attorney Gleaton’s (my appeal attorney) 12-4-15 Motion to Withdraw, Exhibit B,
ordered that I was proceeding ‘simultaneously as an appellant and as an attorney
for three of the appellees (my three trial clients - father, brother and sister),
although it is unclear what legal or personal interest those appellees have in this
appeal (my emphasis)’. Order on Motion to Withdraw, back of page 1, infra.

Paragraph six of Attorney Gleaton’ s 12-4-15 Motion to Withdraw stated, ‘Harold
Burbank, II, attorney or Appellees and as Appellant has been contacted and does not
object to this motion’. Attorney Gleaton contacted me and I approved her motion as
the appellant only, not as an attorney representing appellees. Attorney Gleaton did
not advise me that her motion meant that [ was proceeding as attorney for
appellees. She did not request my consent to be their counsel, nor did she ask my
father, brother or sister (appellees) to consent to my being their appeals counsel.
Paragraph two of Attorney Gleaton’s Motion to Withdraw said,  Appellant will
proceed by representing himself in this matter.... I was only to represent myself if
the motion was grarited. Attorney Gleaton therefore did not mean that I was
proceeding as attorney for appellees. A court inference or conclusion otherwise in
misapprehended.

The 12-15-15 Order on Motion to Withdraw stated that I must “file, on or before
December 29, 2015, a memorandum showing cause why (1) should not be
disqualified from representing three appellees in this appeal given that (1 am) an
appellant’. The order did not cite Maine law compelling this result. After 12-15-15 I
consulted two other Maine lawyers on this point, who could not explain why, by
operation of law, [ assumed appeals representation of trial clients (father, brother
and sister), who had not appealed, and did not want to appeal, only when my appeal
attorney withdrew and not at any other time, or why a show cause order should lie
on the facts.

(1)
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The post withdrawal (of Attorney Gleaton) case status surprised my father,
brother, sister and me. My trial clients did not want to be appellees or appellants,
The court was aware of this, noting 12-15-15, *...it is unclear what legal or personal
interest those three appellees have in the appeal’. Order, infra. My father, brother
sister and I thought that there had been a mistake. In our minds, my father, brother
and sister remained my clients only for purposes of questions they asked me about
my appeal, and support they wanted to give, at Law Court discretion, for my appeal,
without filing appeals themselves, for cost and other reasons. They did (do) not
support the trial decision. They were (are) committed to justice in the case. My
family and I remain confused about why I had no duty to represent them on appeal
so long as I had appéllate counsel, and why that status changed where my father,
brother and sister had not appealed the trial decision.

Legal theories I applied to the case, including standing, which can be raised at any
time, were brought in good faith consistent with theory and practice studied in law
school and in Maine, Connecticut, federal and US Supreme Court practice. See
Exhibit C, Brief of Appellant. See also Exhibit D, Motion for Reconsideration. Maine
courts held the case concerned narrow issues of easement and partition. |
disagreed, especially where Northport and Maine DEP found substantial zoning
violations on my land and cited all Burbank property owners for them, im plicating
Maine and Northport environmental and zoning law, policy and enforcement
authority.

ME Rule Professional Conduct 1.3, Diligence : A lawyer shall act with reasonable
diligence and promptness in representing a client.

Answer: [was a non-resident sole pro se defendant-appellant who incidentally
held a Maine law license. I did not represent a client. Lack of diligence, if any, was
inadvertent, due to mistake of a procedural rule (ie opposition to trial motions may
be filed within 21 days, where opposition to motions for appeal must be filed within
7 days), or due to health and distance of trial clients assigned to me by operation of
Maine law when my appeal attorney withdrew, or due to my 1-12-16 stroke and
recovery to at least 2-12-16. See Exhibit E, Medical Records, attached.

Re alleged untimely response to the Law Court’s 12-15-15 show cause order (see
Answer, Bar Rule 1.1), that order was captioned, ‘Order on Motion to Withdraw’.
Exhibit A. The motion was filed by my appeal attorney, not me. The back side of the
Order on Motion to Withdraw, a single sheet document with text on both sides,
stated the order to show cause and its December 29, 2015 due date. The order
caption made no reference to an order to show cause. Some response inadvertence
was due to where the show cause order was printed on the Order on Motion to
Withdraw (on the back), which did not state an order to show cause in the caption.

My father, brother sister and [ were surprised and confused by the order, since
my father, brother and sister had not appealed, and expressed no desire to anyone
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in appeal at the time. We thought that there had been a mistake. [ lived in
Connecticut. Dad lived in Maine. My brother lived New Hampshire. My sister lived
in North Carolina. Communications were accordingly tedious. Then trial court was
aware that Dad, age 85, was extraordinarily fragile from cancer and age, so that
information was in the record. On June 4, 2015, Dad suffered a significant stroke
which hospitalized him for months. He suffered ongoing potentially fatal anxiety
attacks and mini-strokes. I was not going to risk his life by pressuring him for show
cause answers. Great time and effort were required to explain the order to him, and
to understand his responses. Similar problems affected responses of my brother
and sister. The order told Dad, my brother and my sister that they were appellees; a
status they did not accept. They did not support the trial decision, but did not want
to appeal for cost and other reasons. Their only interest in appeal was to support
my appeal, which they were willing to communicate to the court through me, or by
any means available at court discretion.

Legal authority compelling my ‘proceeding simultaneously as an appellant and as
attorney’ for them was not cited in the 12-15-15 order. Attendant case law did not
apply to my facts, where my appeal attorney withdrew, forcing me in December,
2015, and notin August, 2015 when my attorney filed appeal, to become appeals
lawyer for trial clients who did not want to appeal and had not appealed.

On 12-30-15, a day after the 12-15-15 show cause order 12-29-15 answer date, 1
timely filed my appellate briefs, which clearly indicated that I was a non-resident,
pro se, sole appellant. On 1-5-16 the court rejected the briefs for lack of combed
bindings not specified in the appellate rules, and set a 1-15-16 resubmission date.
See Exhibit F, Order Rejecting Briefs. The 1-5-16 order told me to show cause by 1-
29-16 against sanctions for failure to answer the 12-15-15 order by 12-29-15
(explained infra). The 1-5-16 order said not to change anything in the briefs, so 1
filed a timely set with comb bindings and photocopied original signatures. Due to
diligence and caution, I then timely filed a third set with comb bindings and an
original signature required by MRAP 9. On 1-12-16, while diligently pushing myself
to get the third set into overnight mail for timely filing, I temporarily lost my vision
and had other acute symptoms of a first ever stroke. See Exhibit E.

I'was hospitalized for brain scans @ 1-13-16. UCONN’s chief of neurology
confirmed the stroke diagnosis 2-12-16 (Exhibit E), and ordered continued stress
avoidance (ordered 1-13-16), lifelong medications, and therapy to avoid fatal stroke.
On 1-25-16 I diligently filed timely opposition to the 1-5-16 show cause order,
arguing for prior client consent and other law, because it is unethical to answer
show cause orders concerning (court ordered) clients without consulting them.
Scholars further hold attorney client privilege is violated by responding to show
cause orders where clients do not want it known whether they considered appeal or
consulted an appeal attorney. See Exhibit G, Opposition to Sanctions.

On 2-23-16, after consulting expert Maine counsel, | filed a Motion to Withdraw
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as Counsel (Exhibit H) for my father, brother and sister, which they pre-approved,
stating that my father was not disinterested in my appeal, but due to life threatening
health conditions did not himself wish to appeal at the time (offering however that if
necessary he would represent himself on appeal), and that my brother and sister did
not seek to be appellants or appellees “at this time”. The motion again stated the
odd posture of the appeal arising due to my appeal attorney’s withdrawal. The
motion was judged moot but was the first and only time that my severely disabled
father, my brother and my sister had been represented by their own authority
before tne Law Court.

Re the court’s order to resubmit appellate briefs that did not contain coil
bindings, MRAP 9(f) does not stipulate coil birndings, but rather, “Briefs shall be
bound on the left hand margin...”, which my briefs were with twine, to save time to
make the due date and save costs. I have submitted briefs to the US Supreme Court
bound with brass fasteners covered with hockey tape, per that clerk’s instructions,
to save an indigent client binding costs. The method is acceptable there for
prisoners and other indigent appellants. Ilost vision and suffered a 1-12-16 mid
day stroke precisely during efforts to comply with the Law Court’s order to resubmit
appellate briefs on time with comb bindings.

ME Rules Professional Conduct, 3.3(a)(1)(2), Candor Toward the Tribunal

(a) A lawyer shall not knowingly:

(1) make a false statement of fact or law to a tribunal or fail to correct a false
statement of material fact or law previously made to the tribunal by the lawyer;

(2) misquote to a tribunal the language of a book, statute, ordinance, rule or decision
or, with knowledge of its invalidity and without disclosing such knowledge, cite as
authority, a decision-that has been overruled or a statute, ordinance or rule that has
been repealed or declared unconstitutional;

Answer: | did not knowingly make any false statement of fact or law to any tribunal
in the case. Bar Rule 3.3(a)(1). I did not misquote a book, statute, ordinance, rule or
decision, or otherwise violate Bar Rule 3.3(a)(2). The following is an attempt to
answer to decision holdings that sound somewhat in violation Bar Rules

3.3(a)(1)(2).

The court held that appeals reply briefs may not exceed 20 pages. MRAP 9(c);
Decision, p. 20. The court held that I wrongly filed two reply briefs, totaling thirty-
three pages. I was served two reply briefs; one from plaintiffs-appellees, and one
from defendants-appellees. Their law firms represented separate issues of
easement and real estate partition respectively. My trial motion to bifurcate these
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two distinct causes of action was denied, so the issues were tried together. MRAP
9(c) does not stipulate that appellants may not answer each of two reply briefs
separately, or that each reply brief may not total 20 pages. Each reply brief was less
than 20 pages. I therefore did not knowingly violate the rule, nor were my acts
contumacious. Decision, p. 23.

The court held that my brief showed a contumacious attitude due to editing
errors admitted in my request for oral argument. The errors were inadvertent due
to lack of time for full editing and hand publishing before the filing deadline. Some
were probably due to temporary blindness 1-12-16. The admission of error in the
request for oral argument was to candidly bring the errors to the court’s attention
for correction, and not contumacy.

The court held that I failed to answer a direct order to explain how as appellant |
could purport to represent appellees. Idid not purport to represent appellees. The
court did so, perhaps confused by my attorney’s motion to withdraw, which I
approved for myself, not regarding my father, brother and sister, explained infra.

The court held that I proposed to represent views of other Burbank defendants.
[t also held that my request for oral argument proposed to testify for my father.
Decision pp. 23-4. See Exhibit I, Request for Oral Argument, attached. It stated oral
argument is like a ‘preliminary conference whare judges more than parties share
their views of the case, including their understanding of the facts and law, in which
case lawyers participate...”. My request was denied. If accepted, | would have
explained, as I have infra, that while my father, brother and sister did not want to
appeal, they did not support the trial decision, remained deeply interested in the
case and my appeal, and would, at court direction, permit to me to speak to these
matters for them in the interests of justice. This was especially appropriate where
the trial court and Law Court were aware that my father is critically disabled, and
did not renounced his appeal rights completely. Exhibit I.

ME Rules Professional Conduct, 3.4(c), Fairness to Opposing Party and Counsel

A lawyer shall not.... (c) knowingly disobey an obligation under the rules of a tribunal
except for an open refusal based on an assertion that no valid obligation exists.

Answer: Fact, law and supporting materials submitted were not knowingly
violative of a rule. Facts alleged were based on testimony, documents (including
government publications), photographs and other materials in the record. Theories
alleged were found in well regarded legal doctrines, cases, and law review articles,
the most important of which concerned the interests of justice, defined in US cases
as permitting new facts and new arguments on appeal, regardless of the record. In
this sense, l asserted, at least in my reply brief to defendants-appellees, an open
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refusal to adhere to rules to keep to the trial i~cord since it was my legal conclusion,
and that of scholars I read for the reply brief, that no valid constitutional obligation
exists. See Gorod, The Adversarial Myth: Appellate Court Extra-Record Fact Finding,
61 Duke Law Journal 1 (2011), cited in my reply brief to defendants-appellees; and
Dobbins, New Evidence on Appeal, 96 Minnesota Law Review 2016 (2012).

My reply brief argued that Citizens United v. FEC, 558 US 301 (2010}, a significant
corporate speech case, the Supreme Court overruled long-standing precedent and
held unconstitutional a federal law prohibiting “corporations and unions from using
their general treasury funds” to engage in political speech. In reaching this result,
the Court repeatedly relied on facts that were not part of the record created by the
parties below. Throughout the Court’s analysis, it made factual assertions with
citation only to an amicus brief or without citation at all. Indeed, there was little
evidence in the Court’s opinion of any record developed by the adversaries who had
litigated the case below. The Adversarial Myth, infra, p. 28. While some find this
incongruous with other principles of law, there in no evidence whatever that parties
must be prejudiced, that justice is not served, or more importantly that the US
Supreme Court has ruled it unlawful in any way for the courts to develop their own
factual records by their own efforts or otherwise, including relying on documents,
exhibits, testimony or other evidence not formally entered into a court record.

ME Rules Professional Conduct 4.4(a), Respect for Rights of Third Persons

(a) In representing a client, a lawyer shall not use means that have no substantial
purpose other than to embarrass, delay, or burden a third person, or use methods of
obtaining evidence that violate the legal rights of such a person.

Answer: lwas a pro se sole appellant who incidentally held a Maine law license. |
did not represent anyone on appeal but myself. Misapprehensions that I
represented others (appellees) have been addressed previously. The case | made
for myself did not use means to embarrass, delay or burden a third person, or use
methods of obtaining evidence that violate the legal rights of such a person, as
argued infra.

ME Rules Professional Conduct 8.4(a)({b)(c)(d)
It is professional misconduct for a lawyer to:

(a) violate or attempt to violate any provision of either the Maine Rules of Professional
Conduct or the Maine Bar Rules, or knowingly assist or induce another to do so, or do
so through the acts of another

(b) commit a criminal or unlawful act that reflects adversely on the lawyer’s honesty,
trustworthiness or fitness as a lawyer in other respect
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(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation
(d) engage in conduct that is prejudicial to the administration of justice

Answer: [ did not violate or attempt to violate any provision of either the Maine
Rules of Professional Conduct or the Maine Bar Rules, or knowingly assist or induce
another to do so, or do so through the acts of another. Alleged failures have been
addressed infra. I did not commit a criminal or unlawful act that reflects adversely
on my honesty, trustworthiness or fitness as a lawyer in other respects. 1do
disagree strongly philosophically with Maine courts on matters of apparent judicial
policy, discretion, right and the interests of justice, in the noblest, time honored
intellectual traditions of American law. 1did not engage in conduct involving
dishonesty, fraud, deceit or misrepresentation with anyone at any time, as discussed
infra. 1did not engage in conduct that is prejudicial to the administration of justice,
as explained infra.

(7)
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Statﬁ b 'Mame .

#UPREME JUDICIAL COURT:" Docket No. BAR-17-12

HOARD OF OVERSEERS OF THE BAR ) o

Plaintiff ) BOARD OF OVERSEERS
) OF THE BAR’S . .

v. ) PROPOSED FACTUAL

) FINDINGS,

) CONCLUSIONS &

)

)

}

SANCTION ORDER

HAROLD H. BURBANK II
of Canton, CT
Me. Bar #006813
Defendant

FAQTUAL FINDINGS

Based upon the testimony presented at the disciplinary hearing of October
1B, 2017 and its consideration: of the Board of Overseers of the Bar’s admitted
Exhibits (#1 - #14) and Defendant Harold H. Burbank II's admitted Exhibits (#1,
414, #15 and #19), the Court makes ‘the following factual findings:

Defendant Harold H. Burbank II of Canton, Connecticut was at all times
relevant hereto either an attorney.duly admitted to and authorized to engage in
thi practice of law in Maine or, more recently, an administratively suspended
aflorney in Maine. In any event, in all cases, he was always subject to the Maine
Elar Rules and the Maine Rules;of Professional Conduct,

Burbank was admitted-;_.tv:é; thc ‘Maine Bar in 1989, but his primary law
oifice, when he had one, was located at his residence in Canton, Connecticut. In
that regard, although he mairit’aliﬁé-lf& law license in Connecticut, he does not

practice every day, i.e. he rarely practices.
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’2 In accordance with MB 4(g), on October 18 2016 Burbank ‘was

prad
£
e

m:lmi"nistrativefy' suspended fff&m practlcmg law in Mame and he remains so

auspended at this time.

Pursuant to “the Ma e By Rules, on August 31, 2016, Bar Counsel]

c#ucketed a sua sponte grxevance complamt against Burbank. ’I‘he basis for

imtxatmg that grievance complmnt was the Maine Law Court’s declszon 1n the

matter of Frederick B. meoln et al v. Harold Burbank Tet al. 2016 ME 138 147

A.3d 1165, issued on August 30; 3016 Board Exhibit #1. The Law Court therein

furnd that Burbank had engaged m ‘extensive frivolous litigation on’ ‘appeal for
which he was sanctioned by the Court. At that October 18, 2017 disciplinary
hearing, the Court took judi?igl::.ndtice of and adopted the findings and
conglusions of Burbank’sfri:\%)ld:t-iﬁgppeal as found and issued in Burbank. See
M. R. Evid. 201 and In Re Calab M et al, 2017 ME 66, § 23, 159 A. 3d 343, 353.

In that regard, the Law Oourt therein stated and found that ‘. »Burbank
has eonsistently dxsregarded,standards of law and practice that govern appellate
review. He has asserted Iegal Etrguments that are frivolous and baseless, and,
contrary to governing precedent he has sought to have (the Law Court) consider
and decide the appeal on new facts and new evidence that were not part of the
tyialicourt record on appeal.” Burbank, 2016 ME 138, 161, 147 A.3d | 165, 1178-
1179.

Burbank’s improper gor;’duc;_ resulted in the Law Court’s imposition of
gignificant sanctions upon him .iotélin.g $10,000.00. Specifically, Burbank was

-

sanctioned by the Law Court to make the followin g payments:

tJ
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Court decision) att':"-
2. Another $5,000 tgvm,t
attorney fees to défﬁn thié appeal. Id. § 64.

3 A

1.- $5,000 toward- “th“ Nﬂighbors (seven of the plamuffs m the Law

6y fecs incurred to defcnd that appe

e:Co-owners’ (also named. as , fendants)

he underlying meoln i Burbank litigation ‘had resulted m ‘the lower

conrts very thorough and dctn!lt'd written judgment finding in favVor of the

(W ne;;s of neighboring properties claims for a prescriptive easement, declaratory

jl.;cl‘g'vréent, conversion and put;j.tiv,ef'&amages against Burbank. That judgment

i'u:;‘th'%‘r found in favor of co-owners”of property with Burbank on'f:heir,cross—

vlaim for partition by sale of the: coastal property located in Northport, Maine.

4 Burbank’s sericus-misqb't;{dupt__és specifically referenced by the Law Qourt

in Liﬁcoln v. Burbank is sumxfzarized -és follows:

a.

Id. 9§24,

In his appellant’s brig_fef,; E}lfbank had stated facts not in the trial record.

b. In addition, the Law Cpurt also ruled that Burbank had:

&
' ™

®
*
@
E L J
C.

Stated issues wxl;h()ut any further argument - Id. | 39;

Listed “meritiésa? i&éﬁ'es - Id. § 40;

Filed many “frivalous” issues - Id. Y 41; and

Made arguments "devoxd of legal authority to supporé{ﬂ'ié'mf’:- Id.

1 52.

The Law Court further found “no merit in any of Burbanks’ arguments

on appeal, including thos€ raised in his (many) reply briefs.” Id. § 45.
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At the- conclusion: of ';-..f'decxsmn, the Law. Court found as follows

concerning: Burbanks r[ﬁsconduct “Throughout the various stages of

this appeal, in his; hriefs,:  his .Supplement of Legal Auth.'nues his

request for oral’ a.l-'gumﬁné, -and-his responses:to. oppogmg partles s
motions, Burbank has. co_n.mstcntly disregarded standards of law and
practice that govem appcllate review. He has asserted !egal arguments
that are frivolous antl b‘aseless and, contrary to govermng pre{*edcnt

he has sought to ha\fa_('_tht_z'Law Court) consider and decide the appeal
on new facts and new gyiggnpc that were not part of the trial record on
appeal. Burbank’s:gﬁ;nit;ﬁave been disrespectful to the proper role of
the. trial court, unfﬂir'-:to? and expensive for the other ‘parties, and
contrary to Mame gpppllate law. .Burbank’s frivolous. dnd baseless
actions are egregloua tonduct that has confused the i lSSLleS on appeal,

delayed final resoluticm Df this matter, and significantly driven up the
costs to other pelrtielsr Although the actions taken by Burbank would
be concerning if he weére a litigant unschooled in law, we note that
Burbank is not only-an attorney, but an attorney who is licensed to
practice in Maine.__:ﬂﬂf;t‘.: | ‘therefore, presumed to be farnilli_z.lrzwith our

case law, our statutes, gnd our Rules; his actions demonstrate either a
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complete lack of understanding or an intentional ﬂoutix’ié of these

guides.” id.: § 61;, .

B S5 et i NS

: "In that Order, the Court fgjeﬁt__ : i Burbank’s brief, finding that: h‘%ﬁhad “ﬁled

Fiss appellants brief with the page'a punched with three holes and bound with

- E
ligd twine.” As a result, that- th% reqmrcd Burbank to correctly refile hxs brief

?

T or?before January 15, 20 16 but w1thout making “any changes to. the content

uf theé brief.” Board Exhibit #3,

i

“In addition, that Order further required Burbank to file a mémoraridum

1 or before January 29, 2016 ghawmg cause why he should not be $anctioned

fur falling to comply with the.Cd'_}'_'f; ! 8 Deccmber 15, 2015 Order requmng that he

il & ‘show-cause: memorandum r@gardmg his representation of appeﬂees in the
smrne matter in which he was also ts.n appellant, On or about February 23, 2016
Hurbank then filed a “Motion: ,,g Wlthdraw as Counsel” in that appeal.

?In his Answer to the Boarﬂ;s dlsc1phnary Information, Burbank stated.and
sulmitted “that he either made gfrors in applying or interpreting sorme rules, or
{hat some rules were not: published thus denylng him an opportunity:to interpret
of a];ply them; or that some: r{jles: were ambiguous preventing apphcatlon by
it méone making a Law Court appq;al Jor the first time; or that he faxlcd to ariswer
or tifne in some cases for legitiﬁmte reasons, including stroke. He provided the

Hoard with legal and medical doguments supporting his claims, wnfra.” See

P;s_.r-aéraph #33 of Burbank’s Ane‘mfa“rz'of August 22, 2017.

L%
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he h_‘as still failed to pay the amounts of the two monetary sanctlons - totaling

§ 10&)00 00- - so imposed: uptm him in the Law- Court’s decision, Exe:evidence

flirf‘ ier confirmed that; Burbaﬂ#_- 1S not completely paid the Judgment.amotmt
tuta.%ng $20,000 issued dgamﬂt him in the underlying litigation of thxs madtter.
E that regard, perhaps to" }masubly further delay or even discharge those
turrently unpaid sanction and judgment amounts, on October 16, 2017 - just
nm”fdays before this Courts dtmrlphnary hearing - Burbank fi led a, Chapter 7
Jmn;(mptcy action in the U. S. ﬁanhuptcy Court, District of Connecucut. Board

Hixhibit #13.

CAG et

Based on the facts 38 fcmnd above, the Court hereby -affirms the
mxsconduct findings and com,l‘uswns reached and described in. Lincoin u.
Hurbank, 2016 ME 138, 147 A 3d 1165 As a result of that decision of the Law
{.;ou_‘i*t as well as the testimony presented and various Exhibits admitted at this
ciisdéplinary hearing, thc-Cpu_i't‘f"D'qwafurthcr finds that’ Burbank:engaged in
1:1¢u1%iplc serious violations of the aﬁplicable M. R. Prof. Conduct 'a,ié.fréet'fo'rth in
detail below. Specifically, Bufbéﬁk's:misconduct violated M. R. Prof, :'COnduct 1.1
b of'npetence) 1.3 (Dlhgence); G l(a) {Mentonous Claims and Contentions); 3.4(c)
(llaumess to Opposing Party arid Obunsel) and 8.4(a}{d) (General Misconduct and

{.onduct Prejudicial to the Adrninlstration of Justice}.
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Lérofessional Conduct

gy,

.4 :—%Competence

| ﬁgﬁscntation to a client. Competegit
dwledge, skill, thoroughness and3:-

A lavgyer shall-provide competgfj!
wentation requires the: le’.‘gg’1

japr » Sl SN
fep ;’ ation reasonably necesg fm'the representation, Fy

+
{.# ¢ Diligence-

Ay !em};'er shall act with»reason:qhh} diligence and promptness in representing g .
¢ Heng e ' '

Al &%eritorious Claims and Oﬁm,ﬁntmns

7 (a) A lawyer shall not brijiff of defend a proceeding, or assert or

'+ controvert anissue tH ﬁéﬁ;iﬁunless there is a non-frivolous basis in

i law and fact for doing 8o, which includes a good faith argument for an
extension, modificatiof} or reversal of existing law. A lawyer for the
defendant in a crirnin_;'gl proceeding, or the respondent in a proceading
that could result in ingargeration, may nevertheless so defend the
proceeding as to reqylﬂfithﬂt every element of the case be established.

R A D R

z

.4 Fairness to Opposing Parfy‘ énd Counsel

4 lawyer shall not;

(c) knowingly disobey anb’:)ligatlon under the rules of a trxbunal except
for an open refusal bgpd on an assertion that no valid obligation

Y exists; ’
&

i e Kg_isconduct
£

itis -érofessionai misconductr:.fni‘ & lawyer to:
(&) violate or attempt to vidlate any provision-of either the Maine Rules of
¢  Professional Conduct p}?;.khe;:Maine Bar Rules, or knowingly assist or
¢ induce another to dg #t)i.ar do so through the acts of another; or

" (d} engage in conduct that {4 prejudicial to the administration of Jjustice.

*
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fM Bar R. 21(cj “Factors’ tq ‘m Vv,onmdered in Imposing Sanct:ons 'govems.

e au%a]yms in the determmatigtf' i the propcr sanction to be nmpaaed by thc

[ rmr_; s a resuit of Burbank-’: f sxonal mlsconduct in his: fnvol%us appeal:

af lheélmcofn V. Burbank htlgaﬁqq matter See In Re Paulson, 136 P.3d 1087,
§

1!)!)6-1098 (Or. 2006). The Court ﬂhds the following factors, as listed: in M. Bar

e’f

. 21{) and enumerated thl'ijh the ABA Standards for lmposxng Lawyer

ﬂuctlons to be present in thls mk;conduct matter:

‘tI) Duty Violated: Burbaﬁk V‘ﬁ[afed important and significant duues oWed
] the public, the ‘legal system and to the legal profession. The- countless
uroper appellate tactics and waﬁ' efulness found by the Law Court and by
e (.,ourt as well - to have bekﬂ énéaged in by Burbank has been dlsc'm;a;v 1
shiwve. at pages 2-4, Such a negrdless waste of time and judicial resources in
yldine caused by Burba.nk’s miscmxﬂuct warrants the imposition of a significant
mctmn namely a d1sczphnary swspensxon from practice;
(2) Mentsal State: Burbank'q mxsconduct was not any mistake, buit instead
ue nnonal He knew - or certajd(ly should have known - that hls}}n;rolous
apellate behavior constituted misconduct. He chose to deny his wrongful
miduct and disregard the conqéquences resulnng therefrom. The “Appellant’s
{pposition to Sanctions” dattzdu .-I.%'/larch 18, 2016, confirms Burbank’s

unwillingness to appreciate, accept or understand his consistently harmiful

yppellate inadequacies and sex'iuqti breaches of the Maine Rules of Appellate

>
K
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Fioqedure in addition to h1s Wolﬁtmns of the MRPC; as dlscussed abow See

19a§d Exhibit #11.

ﬁ -injury caused by Burbank’s#
- 3

ﬁffs that Burbank was sanctionegd o pay the

'f‘,‘f:" {3) Injury-Caused: Th 'ﬁpt' fha,v:or is.

t;gg’n;xlcant The .two sets of. Ipﬂ,‘g‘n
mn@mt of $5,000.00;: respeaf.ﬂ/ﬂy :;each still -await- payment of aay of tbnse

0% dered amounts. Likewise, - qnly & minimal partial amount of the. underlying
¢ »urt Judgment totaling $20 Oq 'EQD has been partially indirectly lessencd by the

<,.ale of real estate, namely 62 Btdﬁdway in Northport, Maine. See Board ]whﬂnt

4.

R Ieh SENE

( ) Existence of. Aggravaung[MmgaUng Factors; The aggravating factors

tiitweigh the mitigating ,.factorﬁ:as set forth within ABA Sanction Standards 9,22

cma*9 32. See attached B _ggm EXhlbltS #15 & #16 mcorporated herein,

i spéctwely As a result of-"" 1& ewdence presented and adxmtted in- this

dis cxplmary action, the Court naw ﬁnds that the following aggravating factors
Gre present in Burbank's self;:ggt;tgrcdaappelllate violations:
* - selfish motive (F‘iﬁatiﬂ‘QZZ(b)}
- a pattern of appéljate. misconduct in his handling of that appeal
(Factor 9.22(c)) -
- multiple offenses i that appellate matter (Factor 9.22(d))
- refusal to totally ﬁqlﬁhOWICdge or accept the wrongful naturg of
4 his serious,-miSQéﬁdﬁéf (Factor 9.22(g)) e

-substantial experjance (28 years in Maine) in the practice of law

w (Factor 9.22(i))

9



ﬁﬁt}gfanng factors:

- absence of a pri' y ;1p11nary record in Maine. (Factor 9 32{&)}
- limited character ur teputatmn evidence (Factor 9. 32(g))

#/ - minor phys1cal dﬁaﬁi}ity (that was, however, never tun'ly

Lo LT ey
TR el
.,

disclosed by B“i‘bﬁ«ﬂk to the Law Court or opposing counsel

&

’% at any point duﬁhg tbxs appellate matter) (Factor 9. 32%

.'v:«f Pursuant to M.:Bar R, 31,(3]; the Court has also reviewed an&*considered
ABA’s Sanction Standards 4.5 #Igﬁbk of Competence” and 6.0 “Violation of Dutles
C awed to the Legal Systerri " In gat!h'mstancc, 'such frivolous appellate conduct,
oy sumlar significant mcornﬁbthriee”‘ has warranted a court’s xssuant ¢ of a

51 gmﬁcant suspension from prpbtlce See In re Selmer, 866 N.W.2d 893 890 897
.(La 2004)

(;‘nunn 2015j (twelve—month};":"‘ ipﬁbsmn), Inre Bradley, 875 So. 2d'"

(righteen-month suspenswn; Mtﬁ ﬁve months deferred); and n .r‘e-’_Ead(e?, 333

(Ir. 32, 36 P.3d 468, 480 (2001} pspcnsxon for three years).

In that regard, from’ i{;ﬁ.;nhalys:s of those aggravating and miligating
i'snt:tdrs the Court concludeg that it must impose a significant- disciplinary
ganction for Burbank’s senoua ngellate misconduct in this matter. See M the

& !’atter of a Member of the Statg Hg‘f‘ of Arizona, Jack Levine, Respondent, 174 Ariz.

l 0 i



dards the court 1mposbd h éix-month suspension w1th 2 yearﬁ’ probation.

M;

¢ ti:" fent matter, however, th B

sz;t:ﬁ%us misconduct, _ _

Accordingly, to cnsura mp protection of the public and Mainer % legal
urof:assmn from Burbank’s y éingiﬁcant and serious rmsconduc;t thé Court
H EI;LBY orders that a dxsmpllmuy suspension of twelve months now be rnposed
qpén Harold H. Burbank ]I, pmoctwe immediately. As a result, Because this
pcriod of suspension is in cﬁwbﬁ# bf sxx months, Burbank may not be relieved of

;ha‘t disciplinary suspensxoq Wh‘.bout first filing a petition for relristatemeut n

leLcordance with the requw%;;{;éhts of M. Bar R. 29. Finally, to the cxtent

applicable, Burbank must alésrz bmply with the requirements of M Bar R. 31

within 30 days of the date of tHia Order.

ate: 2017

Robert W. Clifford ‘
Active Retired Justice
Maine Supreme Judicial Court
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State of Maine * Supreme Judicial Court
Sitting as the Law Court

Frederick Lincoln et al * Docket No. PEN-15-440

V. *

Harold Burbank et al *

Appellant’s Statement and Request For Oral Argument

Pursuant to MRAP 11(g)(1), appellant Harold Burbank, II hereby files
his statement and request for oral argument as follows:
1. MRAP 11(g)(1) states that: “Within 7 days after the Clerk has sent this notice of
decision to consider the case on the briefs, a party may file a statement setting forth
the reasons why oral argument should be entertained and requesting same.”
2. The Clerk sent notice of decision to consider the case on the briefs on April
1,2016. Exhibit A, copy of April 1, 2016 postmark of notice received, attached.
3. Many scholars argue that oral argument is not perfunctory but can be critical
to courts’ rightful decision making for many reasons. Appellant adverts that the
best reason was summed by the late US Supreme Court Justice Antonin Scalia when
he said described oral argument as a preliminary conference where judges more
than parties share their views of the case, including their understanding of the facts
and law, in which case lawyers participéte:

It isn’t just an interchange between counsel and each of the individual Justices. What is
going on is also to some extent an exchange of information among the Justices themselves.
You hear the questions of the others and see how their minds are working, and that
stimulates your own thinking. I use it... to give counsel his or her best shot at meeting
my major difficulty with that side of the case. “Here’s what's preventing me from going
along with you. If you can explain why that’s wrong, you have me.” This Honorable Court
(WETA 1988; TV broadcast)...
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Following the “oral argument as a preliminary conference model,” an advocate at oral argument
should attempt to engage in a conversation with the judges and be prepared to answer questions
that the judge may have. When oral argument is viewed this way, its whole existence becomes
an exercise in answering the judges’ questions, and clarifying their understanding of the law.
THE IMPORTANCE OF APPELLATE ORAL ARGUMENT, Hon. Joseph W. Hatchett, Robert J.
Telfer, 111, 33 Stetson L. Rev. 139, 142-3 (2003).

4. Appellant directly counseled Phyllis Burbank, Harold Burbank Sr., David Burbank
and Lori Darnell on many facts and circumstances of the case. He knows them
intimately and can answer any questions the Court has on their views,
understandings, and expectations of the facts and the law. Where appellant has said
in pleadings that Harold Sr., David Burbank and Lori Darnell have expressed ‘no
interest’ in the appeal, that was not to say that they are not very engaged to this day
in the facts and outcomes of the case, and the Court’s views of them. All Burbank
trial defendants care very much that the Court gets the facts right, that Phyllis
Burbank’s estate plan is fully implemented, and that her dignity and legacy are
honored. Harold Sr., David Burbank and Lori Darnell simply did not wish to be
parties to the appeal for many reasons, not the least of which was cost. Since
considerable issues of equity will be decided by the Court affecting all defendants,
oral argument would permit appellant to answer questions of fact, and clarification
of fact, that affect the case for all Burbank defendants, and for testatrix-grantor
Phyllis Burbank.

5. Defendant Harold Burbank Sr. is 85 years old. He has suffered cancer for many
years, which causes considerable physical and emotional distress, yet he willed

himself to attend over two days of Bangor trial to testify on the record. Some of that
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(3)
testimony was somewhat contradictory or unclear. It became clearer and less
contradictory over time. Appellant seeks an opportunity at oral argument to make
perfectly clear what Harold Sr. meant in his testimony, if the Court has such
questions. Harold Sr. is the oldest defendant, and the most knowledgeable of the
property history, and all facts and circumstances of the Haley ownership (his
grandparents) and Phyllis Burbank ownership (his mother). He has known Mrs.
Lincoln (key witness whose deposition testimony the trial court accepted entirely
though she did not appear for trial) from childhood.

Further, Harold Sr. suffered a significant stroke post trial in June, 2015. He has
made considerable progress toward recovery since that time. His mind is
reasonable and clear. He suffers no diagnosed mental health disorders other than
normal’ symptoms of a recovering stroke victim. He answers questions
perceptively and intelligently. Appellant has spent considerable time with him
during recovery and to date, keeping current on his health with all of his treating
physicians, including his private GP, VA GP, oncologist, nephrologist (Harold Sr. was
diagnosed with kidney disease after his stroke), cardiologist, and vascular surgeon,
as well as physical therapists, nurses, social workers, health insurance staff, other
support staff, his daily caregivers, a home aide and his wife. Appellant can therefore
answer detailed questions on Harold Sr:’s ability to participate further in the case (ie
remand) or any other questions concerning Harold Sr. and his court testimony.
6. The case concerns significant facts and issue of the interplay of the law and policy

of shore land zoning, prescriptive easement; wills, estates and trusts; joint tenancy;
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(4)
municipal law; environmental law, administrative law; due process, equal
protection; the takings clause, and more. Appellant avers that oral argument is
precisely the forum where he should be permitted to describe his theory of the
interplay, since his arguments could persuade the Court of his just contemplations
of facts, and applications of them to the law(s). True, the briefs do some of this
work, but they cannot answer new and perhaps unique questions of the individual
justices, nor provoke live discussions between the justices as oral argument is
designed to do.

The case has the prospect of helping the Court craft precedential shore land
zoning law principles and policies applicable to Maine’s over 3000 mile coastline
(where all islands, inlets and bays are measured lineally) as well as Maine’s
considerable fresh water shore lands and wetlands. Accordingly the Hon. Joseph W.
Hatchett, former Chief Judge, United States Court of Appeals for the Eleventh
Circuit, has written that appellate oral argument should be vigorously invoked to
allow advocates to help courts decide:

What is the case about? (What holding do you want? What

rule do you want the court to adopt to justify that holding?
Is there any other rule that would satisfy you?).

How would your rule work? (What are the practical conse-
quences of the rule? How would it change current prac-
tices? Can it be administered?)

What will the rule mean in future cases? (How far does

your rule go? Where does it meet a limiting principle? Will
lower courts have trouble applying it?)

Can the court do that? (Is there a legally respectable ar-
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5)
gument for the rule based on traditional principles of in-
terpretation? Is it consistent with what the court has said

before? Does it conform to governing statutory or constitu-
tional language and history?)

Why should we do that? (What values and interests would

be advanced by adoption of the proposed rule? Would op-

posing values and interests be fairly accommodated?)

THE IMPORTANCE OF APPELLATE ORAL ARGUMENT, infra,

p. 148-9. .
Appellant requests the opportunity to answer these kinds of questions for the Court.
7. It was not brought out much in the pleadings or at trial that neighbors have
physically threatened appellant and Harold Sr. for simply asserting their rights in
their land. Oral argument would permit appellant to describe these threats and
defend his rights of peaceable ownership and privacy.
8. Some of Appellant’s pleadings were not properly edited before being submitted
to the Court, due to pressures of filing deadlines and shipping distances to the Court
from out of state, and in one case, he allégedly missed a filing deadline to show
cause. Oral argument would permit Appellant to correct and clarify these errors, so
the Court may be certain that Appellant certainly did not intend them or to offend
the dignity and authority of the Court.
9. Last, judges who argue for the importance of oral argument have stressed
that argument is the only time that litigants come before the Court in person. Many
judges find the meeting useful to assess a litigant’s truthfulness, veracity,

competence, passion for the case, and respect for the issues and the Court.

Appellant would welcome to the opportunity to address these matters at oral
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argument.
Wherefore, Appellant requests that this Statement be accepted for purposes of
scheduling the case for oral argument.

Respectfully,

Date: 4-5-16

Harold Burbank, I, Bar No. 6813
84 N. Mountain Rd.

Canton, CT 06019

Ph. 860-693-2687

Sole Appellant

Certification of Service

T hereby certify that on 4-5-16 1 US mailed 2 copies of the foregoing Statement
fo:

Adam Shub, Esq, Lori Darnell
PO Box 9546 1313 Rocky Gap Circle
Portland, ME 04112-9546 Raleigh, NC 27603

Jenny Burch, Esq,
PO Box 662
Bath, ME 04530-0662

Harold Burbank, Sr.
13 Intervale Rd.
Kennebunk, ME 04043

David Burbank
21 Elm Street
Wakefield, NH 03872
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RULE 9. BRIEFSIN THE LAW COURT

(@) Brief of the Appélant. The brief of the appellant shal contain under
appropriate headings and in the order here indicated:

(1) A table of contents, with page references, and a table of cases, statutes
and other authorities cited.

(2) A statement of the facts of the case, including its procedura history.
(3) A statement of the issues presented for review.

(4) A summary of argument. The argument shall be preceded by a
summary of the argument that includes the standard(s) of appellate review
applicable to each issue presented for review.

(5)  An agument. The argument shal contain the contentions of the
appellant with respect to the issues presented, and the reasons supporting each
contention, with citations to the authorities and the particular documents or
exhibits in the record relied on, with citation to page numbers when they exist.
The brief of the appeilant shall not exceed 50 pages without prior approva of the
Law Court, which shal be granted only upon a showing of good cause.

(b) Brief of the Appellee. The brief of the appellee shal conform to the
requirements of subdivision (a) of this rule, except that a statement of the issues
and standards of appellate review or of the facts of the case need not be included
unless the appellee is dissatisfied with the statements of the gopellant. The brief of
the appellee shall not exceed 50 pages without prior approval of the Law Court,
which shall be granted pnly upon a showing of good cause.

(c) Reply Brief. Any reply brief filed by the appellant must be strictly
confined to replying to new matter raised in the brief of the appellee. A reply brief
shall not exceed 20 pages without prior gpprovd of the Law Court, which shall be
granted only upon a showing of good cause. No further briefs may be filed except
with ieave of the Law Court.

(d) Briefson Cross-Appeals. |If across-apped is filed, the brief of the
second party to apped shal contain the issues and argument involved in the cross-
appea as well as the answer to the brief of the gppellant. The brief of the second

47
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party shall not exceed 50 pages without prior gpprova of the Law Court, which
shal be granted only upon a showing of good cause.

(e) Brief of an AmicusCuriae.

(1) General. Except as provided in paragraph (2) of this subdivision, a
brief of an amicus curiae may be filed only if accompanied by written consent of
al parties or by leave of the Law Court. A motion for leave shdl identify the
interest of the applicant and shall state the reasons why a brief of an amicus curiae
is desirable. An amicus curiae brief. shall be filed on the date on which the
gopellee’s brief isfiled, unlessthe Law Court for cause shown shall grant leave for
later filing. Any party.may file a reply brief replying to new matter raised by the
amicus curiae within 14 days after service of the brief of an amicus curiae, or
within such other time as the Law Court may specify in granting leave for later
filing to the amicus curiae. The brief of an amicus curiae shall not exceed 50 pages,
and any reply brief thereto may not exceed 20 pages, without prior approva of the
Law Court, which shall be granted only upon a showing of good cause. The motion
of an amicus curiae for leave to participate in the oral argument will be granted
only for extraordinary reasons.

(2) Maine Tort Claims Act. In any action under the Maine Tort Claims
Act, 14 M.R.SA. §§ 8101 et seq., the Attorney General shal have the right to
appear before the Law Court by brief and ord argument as an amicus curiae where
the Attorney Generd is not appearing representing a party to the action. Unless dl
parties otherwise consent, in any such action where the Attorney Generd has
received notice of apped as provided in Rule 2(a)(5), the Attorney Genera shdll
file en amicus brief within the time dlowed the party whose position as to
affirmance or reversal the brief will support, unless the Law Court for cause shown
shall grant leave for later filing. In that event, the Law Court shal specify within
what period an opposing party may reply to the Attorney Generd’s brief.

(f)  Form of Briefs. Briefs shal be signed. Briefs may be reproduced by
standard printing or by any duplicating or copying process capable of producing a
clear black image on white paper, with printing on only one side of each page. All
printed matter must gopear in at least 14-point font on opaque, unglazed paper
except that footnotes and quotations may gppear in 11-point type. Briefs shall be
bound on the left hand margin in volumes having pages 8-1/2 x 11 inches and
typed matter not exceeding 6 1/2 x 9 1/2 inches, with double spacing between each
line of text except for quotations. The front cover of the brief shall contain: (1) the
name of the Supreme Judicial Court sitting as the Law Court and the Law Court
docket number of the case; (2) the title of the case; (3) the nature of the proceeding
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before the Law Court (e.g., Apped; Report; Certification) and the name of the
court, agency, or commission below; (4) the title of the document (e.g., Brief for
Appéllant); and (5) the names and addresses of counsel representing the party on
whose behdf the document is filed. The covers of the brief of the appellant shal
be blue; that of the appelles, red; that of an intervenor or amicus curiag, green; and
that of any reply brief, gray.

(g Page Limit Calculations. The table of contents and the table of
authorities are not counted in calculating the page limits set in thisrule.

(n) Briefsin an Appeal Involving Multiple Appellants or Appellees.
in an apped involving more than one appellant or appellee, including consolidated
cases, any number of appellants or appellees may join in abrief, and any party may
adopt by reference another’s brief or any part thereof. Parties may dso join in
reply briefs. Adoption of abrief or portion thereof may be by letter to the Clerk of
the Law Court, with a copy to all other parties, if the adopting party does not
otherwise file a brief. A party adopting another’s brief or part thereof shall do so
on or before the due date for that party’s own brief.

RULE 9
Advisory Notes - January 1, 2001

Rule 9 tracks very closdly the generally comparable provisions of M.R. Civ.
P. 75A and M.R. Crim. P. 39B. The key changes from those comparable rules
relating to the nature and content of briefs on oral arguments are as follows:

— The reference to an gppendix in M.R. Crim. P. 39P(a)(6) is éliminaied as
the appendix is now governed by M.R. App. P. 8.

— Subdivision (d) of both M.R. Civ. P. 75A and M.R. Crim. P. 39B which
relates to reproductions of statutes, rules, regulations, etc. is eliminated. Any
supplemental authorities which parties desire to file should be included in a
separate supplement, filed with the appendix as specifiedin M.R. App. P. 8(1).

— A cap of 50 pages is placed on the length of briefs on cross-appeals.
M.R. Civ. P. 75A(e) included a 75-page limit. M.R. Crim. P. 39B(e) had no page
fimit.

— Subdivision (e) relating to briefs of an amicus curiae generdly follows
the language of M.R. Civ. P. 75A(f). The more expansive language is necessary
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particularly to accommodate the specia provision that needs to be made regarding
filing of abrief relating to the Maine Tort Claims Act, which is, of course, unique
to civil cases. The more formal gpprova provisions for filing a civil amicus brief
are also included in this rule now applicable to both criminal and civil cases.

— The type or font size requirements addressed in subdivision (f) are
designed to achieve clear, easy to read text. Plain roman type or font styles should
be used, athough itdics or boldface may be used for emphasis. Appropriate type
styles to use include Bookman, Courier, Geneva, Georgia, or other similar type
styles. Type styles such as Arrus, Script, or Times should be avoided.

— Subdivision (g) is added to note, as under present practice, that the pages
for the table of contents and table of authorm&s are not counted in calculating the
page limitsfor the briefs.

Advisory Notes - September 10, 2001

The amendments to subdivision (f) add more specification to the printing
and type or font size requirements and make clerical corrections to the origina
Rule. The signing requirement reflects current practice carried over from
previoudy gpplicable rule requirements. See M.R. Civ. P. 11.

Advisory Notes- August 1, 2009

Rules 9(a) and 9(b) are amended to require that for each issue presented for
apped, the brief aso state the standard of appellate review that will be gpplicable
to resolution of each issue. This is to help assure consideration of the proper
standard of review for each issue presented on gpped, an area that has been
ignored in some brief writing practice. The appellate standard of review for most
issues will fall into one of three broad categories: (i) “de novo” review, (ii) “clear
error” or “sufficiency of evidence” review, and (iii) “abuse of discretion” or
“unreasonable exercise of discretion” review. The law regarding standards of
review is addressed in Chapter 4 of Maine Appellate Practice (2008).

Advisory Note - November 2011

The reference [in Rule 9(a)] to “pages’ of the record was an outdated
reference from the time when the trial court clerks individualy numbered each
page of the record before forwarding the record to the Law Court pursuant to M.R.
App. P. 6. To easereview of briefs, citations to the record should continue to be as
precise as possible. Pursuant to the amendment, citations to the record must
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indicate the particular document or exhibit referenced, including page numbers
when page numbers exist.

Advisory Note — November 2011

Rule 9(h) is adopted to establish the proper procedure when one or more
parties to an appedl elect to adopt another party’s argument or brief. The first two
sentences of Rule 9(h) are identicad to Fed. R. App. P. 28(i). The last two
sentences are added to provide a mechanism for adopti ng another party’s brief
when the adopting party is not otherwise fi ling a brief and to provide the due date
for any adoption.

Advisory Note— October 2014

Rule 9(f) is amended to omit the requirement that briefs be printed in
Bookman font, to change the minimum size of the font from 12-point font to
14-point font, and to standardize formatting.

RULE 10. MOTIONS AND OTHER PAPERSIN THE LAW COURT

(@) Motions. Unless another form is prescribed by these rules, an
goplication to the Law Court for an order or other relief shal be by motion, shall
be typewritten, shall state with particul arity the grounds therefor and shall set forth
the order or relief sought. Supporting papers shall be served and filed with the
motion. Motions and supporting papers shdl be typewritten and shall conform to
subdivision (d) of this rule. All motions will be acted on without oral argument
unless otherwise ordered. Motions will not necessarily be granted even though
assented to by other parties. Motions may be acted upon a any time, without
waiting for a response.thereto. The Chief Justice, or another justice designated by
the Chief Justice, may act on motions on behalf of the Court, or may refer motions
to the entire Court.

(b) Certificate of Service Required. Every motion shall be served on the
other parties and shall be accompanied by a certificate of service upon the other
parties. If the certificate is not included with the motion, the Clerk of the Law
Court shdl return the motion as incomplete. The Clerk will not docket the
attempted filing but will retain acopy and the notice of return. If the movi ng party
refiles the motion with the proper certificate of service, the complete motion will
then be accepted and docketed.
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AT

SUPREME COURT OF THE UNITED STATES
OFFICE OF THE CLERK
WASHINGTON, DC 20543-0001

August 18, 2020

Harold H. Burbank, II
x4 N. Mountain Rd.
Canton. CT 06019

RE: Burbank v. CT Office of Chief Disciplinary Counsel
CTSC No. PSC-190384

Liear Mr. Burbank, I

Returned are copies of the petition and the appendix in the above-entitled case sent by
commercial carrier on August 10, 2020 and received on August 14, 2020, which fails to
comply with the Rules of this Court.

You must submit a certificate stating that the petition complies with the word
limitation. The certificate must state the number of words in the document and must be
separate from the petition. Rule 33. I(h). If the certificate is signed by a person other
than a member of the Bar of this Court, the counsel of record, or the unrepresented party,
' must contain a notarized affidavit or declaration in compliance with 28 USC 1746.

Your petitions and check in the amount of $300.00 are herewith returned.

Kindly correct the petition and appendix so that it complies in all respects with the
Rules of this Court and return it to this Office promptly so that it may be docketed.
“nless the petition is submitted to this Office in corrected form within 60 days of the
Jate of this letter, the petition will not be filed. Rule 14.5.

Three copies of the corrected petition must be served on opposing counsel. Rule
293,

The e-filing submission is herewith rejected.

Sincerely,
Scott S. H,Jrris, Clerk
'I.ln’
By: W pe————
Susanj{impong
(202) 479-3039

Enclosures
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