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Synopsis
Background: Defendant was convicted in the Criminal Court, Shelby County, Lee V. Coffee, 
J„ of first-degree premeditated murder and sentenced to life in prison. He appealed. The 
Court of Criminal Appeals, 2018 WL 5310004, reversed and remanded for new trial. State 
filed application for permission to appeal, which was granted.

Holdings: The Supreme Court, Page, J„ held that:
1 it was role of the trial court to make threshold determination of whether self-defense had 
been fairly raised by the evidence, as required to submit issue to jury;
2 more than the slightest of evidence was necessary to fairiy raise self-defense, as required 
to submit issue to the jury; and
3 evidence did not fairly raise issue that defendant feared imminent death or serious bodily 
injury to justify use of deadly force, precluding submission of issue of seif-defense to jury.

Reversed.
Appellate ReviewTriai or Guilt Phase Motion or Objection

| West Headnotes (18)

1 Criminal Law Mixed questions of jaw and fact
Questions involving the propriety of jury instructions are mixed questions of law 
and fact.

Cases that cite this headnofe

2 Criminal Law Review Be Novo
Criminal Law fe* instructions
When reviewing questions involving the propriety of jury instructions, standard of 
review is de novo with no presumption of correctness.

Casas that cite this headnofe

3 Criminal Law Duty of judge in genera:
Defendants have a constitutional right to complete and accurate jury instructions 
on the law.

Cases that cite this headnofe

4 Jury Practice and Procedure in Criminal Cases
Failure to properly administer jury instructions can deprive a defendant of his 
constitutional right to a jury trial. U.8. Const. Amend. 6.

Cases that cits this headnofe

S Criminal Law Necessity in General
In criminal cases, a trial court's duty to accurately instruct the jury on relevant 
legal principles exists without request.

Cases that cite tills headnofe



6 CiMim) Lav» Necessity of instructions
Defendant has a right to have every issue of fact raised by the evidence and 
material to his defense submitted to the juiy upon proper instructions by the 
judge.

Cases that cits this headnote

7 Crimine! Law instructions Airsady Given
if a trial court refuses to charge a jury with a special instruction, it will only be 
considered error if the general charge did not fully and fairly state the applicable

I law.

Cases that ciio this headnoto

8 Homicide Seif-Defense
Self-defense is a genera! defense. Tenn. Code Ann. § 3S-11-511(b).

Cases that cite this headnoto

Criminal Law Defenses in General
The quantum of proof necessary to fairly raise a general defense, as required to 
submit issue of the existence of the defense to the jury, is something less than 
what is required to establish a proposition by a preponderance of the evidence. 
Tenn. Code Ann. § o9-11-203(e).

a

Cases that cite this headnote

10 Criminal Law Credibility of accused
When determining if a defense has been fairly raised by the proof, as required to 
submit issue of the existence of the defense to the jury, the court must consider 
the evidence in the light most favorable to the defendant, including all reasonable 
inferences that can be made in the defendant's favor. Tenn. Code Ann. § 39-11- 
203(c).

Cases that cite this headnote

11 Criminal Law Matters of defense and rebuttal in genera!
Criminal Law Defenses in genera!
If a general defense is found to be fairly raised by the proof, trial court must 
submit the defense to the jury and the burden shifts to the prosecution to prove 
beyond a reasonable doubt that the defense does not apply. Tenn. Code Ann. § 
39-11-203(0).

i
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12 Homicide #8* Self-defense in general
it is the role of the trial court to make a threshold determination of whether self- 
defense has been fairly raised by the evidence and thus should be submitted to 
the jury. Tenn. Code Ann. §§ 39-11-203(c), 3S-11-S11(b).
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13 Homicide Self-defense In general
More than the slightest of evidence is necessary to fairly raise self-defense, as 
required to submit issue of the existence of the defense to the jury. Tenn. Code 
Ann. §§ 33-11-2Q3(e), 35-11-611(0).
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14 Criminal Law Defenses in genera!
Criminal Law List of Witnesses and Disclosure of Other Matters 
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1S Homicide 't??? Apprehension of danger
Evidence did not fairly raise issue that defendant feared imminent death or 
serious bodily injury to justify use of deadly force, precluding submission of issue 
of self-defense to jury in first-degree premeditated murder prosecution; 
defendant's own statements to police did not indicate that he feared imminent 
death or serious bodily injury prior to shooting victim, who was a small, unarmed 
woman, and only proof of the nature of defendant's injury caused by victim's 
punch was that punch caused defendant's nose to bleed. Tens. Code Ann. §§ 39- 
1!-203{c), 38-11-311(b), 39-13-302.
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open to a variety of interpretations and jury found it unnecessary to wait for the 
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premeditated murder prosecution; state's comment could be viewed as rebuttal to 
defense counsefs references during opening statement to defendant's need to 
defend himself against victim or as attempt to dispel any notion of seif-defense 
that was mentioned by defense counsel but not fairiy raised by proof, and trial 
court had already twice refused to instruct jury on self-defense by the time closing 
arguments were made. Tenn. Cede Ann. §§ 33-11-203{c), 39-11-611 (b), 39-13- 
302.
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premeditated murder prosecution, any such error was harmless beyond a 
reasonable doubt, because no reasonable jury would have accepted defendant's 
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OPINION

Roger A. Page, J.

The defendant, Antonio Benson, was convicted of first-degree premeditated murder and 
sentenced to life in prison. On appeal, the defendant contended that the proof at trial fairiy 
raised the issue of whether or not he killed the victim in self-defense and that the trial court 
erred in refusing to instruct the jury on self-defense. The Court of Criminal Appeals agreed



that self-defense should have been charged and concluded that the error was not harmless. 
The intermediate court therefore reversed the defendant's conviction and remanded the 
case for a new trial. We granted this appeal to clarify the gatekeeping function of a trial court 
when assessing whether seif-defense has been fairly raised by the proof and to consider the 
quantum of proof necessary for a court to charge a jury on self-defense. We hold that self- 
defense was not fairly raised by the proof in this case because the defendant was not 
lawfully defending himseffwhen he killed the victim. We, therefore, reverse the judgment of 
the Court of Criminal Appeals,

I. FACTS AND PROCEDURAL HISTORY
On May 31,2013, defendant Antonio Benson shot and killed the victim, Amy Hallmon. At the 
time she was killed, the victim was approximately twenty-three years old and the mother of 
three young children. The children were living with the victim's family members due to her 
drug problem. On the night of the murder, the victim was at her boyfriend's duplex in Shelby 
County. A man named Kevin Williams lived in the other half of the duplex, and the defendant, 
who lived across the street, was visiting Mr. Williams. At some point during the evening, the 
defendant went to the opposite side of the duplex and asked the victim to come to Mr. 
Williams' house with him. The victim obliged and brought a black bag with some of her 
belongings with her.

Mr. Williams testified at the defendant's trial. According to Mr. Williams, the defendant, Mr. 
Wiliams, and the victim all socialized at Mr. Williams' home. The defendant drank a beer 
while Mr. Wilfiams and the victim smoked marijuana. Mr. Williams relayed that during the 
evening, the victim, a petite woman, bent over to get something out of her black bag, at 
which time the defendant walked up to her and asked her to perform oral sex on him. Mr. 
Williams stated that the victim refused, and the defendant grabbed the back of the victim's 
head. The victim told the defendant I'm not playing with you" and the defendant backed 
away. The victim then returned to her bag to attempt to retrieve something, and the 
defendant again demanded oral sex from her. The victim again refused. Mr. Williams 
testified that he then told the defendant to stop and to *88$ leave the victim alone. However, 
the scene played out again for a third time. At this point, the victim told the defendant she 
was going to ‘knock [his] b**** ass out." The victim then swung at the defendant and missed. 
She swung again punching the defendant in the nose causing him to bleed. The victim then 
continued to verbally taunt the defendant, saying “Yeah, b****, what you think I told you, 
whoo, wlioo, whoo, whoo." Mr. Williams testified that the defendant then said to the victim 
“B****, you made me bleed" and pulled a handgun out of his back pocket, pointing it upward. 
Per Mr. Wilfiams' testimony, the defendant then turned to Mr. Williams and asked “Hey,
Cous, man, you think I should shoot that b****7" Mr. Williams replied "Hell, no, fool, she told 
you to quit messing with her.” The defendant chose not to heed this warning, and he told the 
victim “B"***, I feel sorry for your kids" before shooting the victim at least five times, including 
shooting her twice in the back.

Mr. Williams testified that, alter shooting the victim, the defendant said "B****, you better not 
bleed on my n*"*** floor" and dragged the victim outside while she was still alive and 
conscious. During this time the victim asked the defendant “Why you do this to me? Why 
you do that? You hurt me. You didn't even have to shoot me." The defendant then came 
back into the house without the victim, and he had blood on his face, shirt, and arm. Mr. 
Wiliams described the defendant as "raging." At that point, Mr. Williams stated that he was 
frightened and fled through the front door of the house.

The victim's body was discovered by a neighbor early the following morning. According to 
witnesses who worked the crime scene, the victim was found deceased in the back yard of 
Mr. Wiliams' house by a fence. Her left hand was hooked to the fence like she was holding 
onto it when she died. In addition to the gunshot wounds, the victim was found to have 
multiple other abrasions and contusions on her body. She appeared to have been dragged 
to the place by the fence.

Later that morning, the defendant gave a statement to the police detailing his version of the 
events that led to the victim's death. The defendant did not testify at trial, but his statement 
to police was admitted into evidence at trial. In his statement, the defendant admitted that he 
shot the victim because they were arguing. He said the argument started because the victim 
demanded drugs from him and got upset when he would not give her any drugs. According 
to the defendant’s statement, the following events then transpired:
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[The victim] got upset cause I wouldn't give her what she was looking for or 
whatever. So we got into an argument and she swung and tried to hit me the 
first time and she didn't hit me. Then she swung a second time and she hit 
me in the nose, i had the gun in my hand and I pulled it out from my pocket 
and i pulled the trigger and shot her. I think i shot her twice. We were still 
arguing, she was still trying to fight over there so we went behind the house 
still arguing. I shot her again when we were tussling on the ground and i was 
on top of her. I left and I walked on Thomas and got in a car with my cousin.

When asked what he meant when he said he would not give the victim what die was looking 
for, the defendant said the victim was wanting drugs. The defendant further relayed to the 
police that he disposed of the gun used in the altercation in a garbage can wrapped in a bag. 
When asked how many shots he fired at the victim, the defendant answered. Tour that I can 
remember.”

Mr. Williams was also interviewed by the police on the morning the victim's body "800 was 
found. In his initial statement to police, Mr. Williams identified the defendant as the one who 
shot the victim, but Mr. Williams said at that time he did not know why the defendant and the 
victim had been arguing.

The defendant was charged in the indictment with "Murder First Degree” for "unlawfully, 
intentionally, and with premeditation kilipng] AMY M. HALLMON, in violation of T.CA 33-13- 
382."At the trial, the State presented several witnesses and introduced more than seventy 
exhibits. The only eye witness to the murder was Mr. Williams. He acknowledged that in his 
first statement to police, he left out the part about the defendant demanding sexual favors 
from the victim, the defendant asking him if he should shoot the victim, and the defendant 
telling the victim he felt sorry for her kids before he shot her. However, Sergeant Kevin 
Lundy, who interviewed Mr. Williams the morning after the shooting, testified that Mr. 
Williams was very upset while giving his statement, even crying and shaking.’ He stated 
that, in his experience, it would not be unusual for someone in Mr. Williams' position to forget 
to mention certain things in his statement to police.

According to Dr. Marco Ross, the Chief Medical Examiner for West Tennessee Regional 
Forensic Center who performed the victim's autopsy, the cause of death was multiple 
gunshot wounds. She had one gunshot wound to her left cheek, one to her upper chest, one 
to her right shoulder, and two to the left side of her back. Although the gunshot wounds to 
the victim’s chest and bade were fatal, her death was not instantaneous. She most likely 
lived for less than fifteen minutes, but it could have taken up to an hour for her to die. The 
victim was five feet, two inches tall and weighed one hundred twenty-seven pounds. Dr. 
Ross acknowledged that toxicology results showed the following drugs in the victim's blood:

- amphetamine; methamphetamine; 7-aminoc!onazepam, a breakdown product of 
clonazepam; alprazolam, also known as Xanax; cocaine; and benzoylecgonine, a 
breakdown product of cocaine. Dr. Ross testified that these substances did not contribute to 
the victim’s death. During cross-examination of Dr. Ross, defense counsel attempted to 
show that this degree of drug intoxication would have made the victim dangerous enough to 
justify the defendant using deadly force against her during their argument. Of particular 
interest was that the victim had a level of seven hundred nanograms per millimeter of 
methamphetamine in her system, which is a notably high amount even for regular users of 
the drug. Although Dr. Ross acknowledged that these drugs could cause agitation, 
aggressiveness, anxiety, paranoia, and hallucinations, he could not say how these drugs 
would have affected the victim personally because it would depend in large part on her 
tolerance to them.

After the State's proof, counsel for the defendant moved for judgment of acquittal, which the 
trial court denied. At that time, the defense also submitted that there was already a basis to 
justify giving a self-defense instruction to the jury. Defense counsel asserted that the State's 
proof showed that the victim had been the first aggressor, which caused a chain reaction 
leading to her being shot. The State, however, argued that simply because the victim may 
have been the first one to throw a punch did not necessarily justify the defendant shooting 
her five times. The trial court agreed with the State, finding that to use deadly force against 
the victim, the "801 defendant must have had a reasonable belief of death or serious bodily 
injury caused by the victim. Regarding the allegation that the victim was the first aggressor, 
the trial court noted that Tennessee case law generally holds that self-defense is not 
available to a defendant who provoked or consented to the danger. The trial court found that,



even taking the defendant’s statement to the police as wholly true, there was no question 
that the victim was unarmed at the time she was killed, and there was no indication that the 
victim ever threatened or attempted to use unlawful deadly force against the defendant or 
caused or threatened to cause serious bodily injury to the defendant. The trial court further 
concluded that getting punched in the nose is not "serious bodily injury." Therefore, the trial 
court denied the defendant's motion to submit a self-defense instruction to the jury by finding 
that self-defense had not yet been "fairly raised" by the proof.

The defense called only one witness, Ms. Lady Jordan, who was one of Mr. Williams' 
neighbors on the night the victim was killed. Ms. Jordan testified that she heard commotion 
and gunshots that night. She said she then looked out of her window and saw several 
people at Mr. Williams' house, including someone who was not the defendant loading things 
into a car. She also saw the defendant trip and fall while stumbling across the street to his 
mother's house. During her testimony at trial, Ms. Jordan was asked to identify the 
defendant. Upon seeing the defendant In open court Ms. Jordan asked "What happened to 
your face?" Ms. Jordan 6tated that the defendant's nose was different than she remembered 
and “messed up" now but admitted she did not know what caused the change in his nose, 
whether it was due to his fall while crossing the street, being punched by the victim, or 
otherwise.

After Ms. Jordan's testimony, defense counsel informed the court that it rested its proof and 
notified the court that the defense had now filed a formal written request for a self-defense 
instruction. Defense counsel argued that he believed that Ms. Jordan's testimony 
established the "disfigurement" of the defendant's nose due to the victim punching him, and 
that this brought the defendant within his right to use deadly force against the victim to 
defend himself. The trial court again denied the defendant's motion, stating that Ms. Jordan 
testified she did not know when or how the defendant hurt his nose. It could have happened 
when he fell face first on the sidewalk that night on his way to his mother's house, or it could 
have even happened once he got to jail. The court again found that the defendant did not 
sustain a serious bodily injury and that even if the problem with his nose had been caused 
by the victim's punch, it still did not amount to "serious bodily injury" that would allow the 
deadly force to be used as a defense.

In accordance with this ruling, the trial court then gave final instructions to the jury and did 
not include any charge related to whether the defendant acted in self-defense. Nevertheless, 
in his closing argument, counsel for the State told the jury that "this is not a self-defense 
case" because “jijf it were a self-defense case, you'd have an instruction on that.” After 
deliberation, the jury found the defendant guilty of first-degree premeditated murder, and the 
trial court sentenced him to life in prison.2 The defendant subsequently "S02 filed a motion 
for a new trial, with the first issue being the trial court’s refusal to give a self-defense 
instruction. The trial court denied the defendant's motion and, regarding the issue of self- 
defense, incorporated by reference the findings made by the court at the time the defense 
initially requested a self-defense instruction.

The Court of Criminal Appeals reversed, holding that the trial court erred by failing to instruct 
the jury on self-defense and that the error was not harmless. Slate v. Benson, No. W2017- 
01113-CCA-R3-CD, 2018 WL 5810004, at ‘14 (Term. Crim. App. Nov. 5,2018), pern. app. 
granted (Tenn. Apr. 12,2019). The intermediate court determined that the issue of self- 
defense was fairly raised by the proof in this case and that the trial court should have 
allowed the jury to decide the reasonableness of the defendant's belief that he was in 
imminent danger and whether he used appropriate force. Id. st "8. Regarding the evidence it 
found to have "fairly raised" self-defense, the Court of Criminal Appeals stated:

Defense counsel raised the issue of self-defense in his opening statement, saying that the 
victim ‘Vvas the perpetrator of a violent attack against [the defendant), making him react, 
making him defend himself." During the trial, the proof was uncontroverted that the victim 
hit the [defendant] in the nose before he shot her. Even the prosecutor appeared to 
recognize that self-defense had been fairly raised by the evidence, warning the jury during 
his closing argument that the jury could not consider se!f-defense[.]

State v. Benson, 2018 WL 5S10084, at "9. The intermediate court also highlighted the 
“perplexing" note from a juror about self-defense, see supra note 2, before concluding that it 
must reverse the defendant's conviction and remand the case for a new trial due to the trial 
court's failure to instruct the jury on self-defense. Id.



We granted the State’s application for permission to appeal to address whether self-defense 
should have been charged to the juty under these circumstances and to clarity the role of 
the trial court in making that determination.

II. ANALYSIS

A. Standard of Review
1 2 Questions involving the propriety of jury instructions are mixed questions of law

and fact. State v. Cola-Ptigh, 533 S.W.Sd 254.253-60 (Term. 2013) (citing State u Panisr, 
536 S.W.Sd 353, 336 (Tenn. 201?)). Accordingly, our standard of review is do novo with no 
presumption of correctness. Id.

3 4 5 6 7 Defendants have a constitutional right to complete and
accurate jury instructions on the law. Cain-Pugh, 588 S.W.3d at 260. The failure to properly 
administer jury instructions can deprive a defendant of his constitutional right to a jury trial. 
Id. In criminal cases, a trial court's duty to accurately instruct the jury on relevant legal 
principles exists without request. State v. Hawkins, 405 S.W.Sd 121,123 (Tenn. 2013) (citing 
State v. Botanies, 331 S.W.Sd 370,333 (Tenn. 2011)); see alsoCoie-Pugti, 588 S.W.Sd at 
£60. Further, a" ’defendant has a right to have every issue of fact raised by the evidence 
and material to his defense submitted to the juty upon proper instructions by the judge.' ” 
*303 Stats v. Sims, 45 S.W.3d 1,3 (Tenn. 2001) (quoting Stats v. Thompson, 519 SW.2d 
753,732 (Tenn. 1975)). If atrial court refuses to charge a jury with a special instruction, it 
will only be considered error if the general charge did not fully and fairly state the applicable 
law. Hawkins, 406 S.W.Sd at 123 (citations omitted); see alsoPenter, 538 S.W.Sd at 403 
(quoting Stats v. Fauiknar, 154 S.W.Sd 45,53 (Tenn. 2005)) (‘An instruction should be 
considered prejudicially erroneous only if the jury charge, when read as a whole, fails to 
fairly submit the legal issues or misleads the jury as to the applicable law.’ ”).

8 9 10 11 A statute provides that trial courts need not submit "[tjhe issue of
the existence of a defense ... to the jury unless it is fairly raised by the proof.” Tenn. Code 
Ann. § 39-11-203{e) (2018); Hawkins, 406 S.W.Sd at 123. This statute was enacted as part 
of the 1989 Criminal Sentencing Reform Act and has not been amended since its 
enactment. Therefore, the Sentencing Commission Comments remain applicable and state 
that under this statute, “[tjhe defendant has the burden of introducing admissible evidence 
that a defense is applicable.” Tenn. Code Ann. § 33-11-203, Cmts. of the Tenn. Sentencing 
Comm’n. According to Hawkins, self-defense is a general defense and “the quantum of proof 
necessary to fairly raise a general defense is [something] less than [what is] required to 
establish a proposition by a preponderance of the evidence." Hawkins, 488 S.W3d at 123. 
When determining if a defense has been fairly raised by the proof, the court must consider 
the evidence in the light most favorable to the defendant, including all reasonable inferences 
that can be made in the defendant's favor. Id. If a general defense is found to be fairly raised 
by the proof, the trial court must submit the defense to the jury and the burden shifts to the 
prosecution to prove beyond a reasonable doubt that the defense does not apply. Parrlar, 
538 SW.3d ai 403.

B. Self-Defense
At trial, the defendant in this case claimed that his killing of the victim was justified because 
he was acting in seif-defense. Tennessee Code Annotated section 33-11-611(b) provides the 
statutory basis for this defense:

(b)(1) Notwithstanding § 39-17-1322,3 a person who is not engaged in unlawful activity 
and is in a place where the person has a right to be has no duty to retreat before 
threatening or using force against another person when and to the degree the person 
reasonably believes the force is immediately necessary to protect against the other’s use 
or attempted use of unlawful force.

(2) Notwithstanding § 39-17-1322, a person who is not engaged in unlawful activity and is 
in a place where the person has a right to be has no duty to retreat before threatening or 
using force intended or likely to cause death or serious bodily injury, if:

(A) The person has a reasonable belief that there is an imminent danger of death or 
serious bodily injury;4

*384 (B) The danger creating the belief of imminent death or serious bodily injury is real, 
or honestly believed to be real at the time; and

(C) Tire belief of danger is founded upon reasonable grounds.



Ten?j. Code Ann. § 39-11 -€11 (b).

C. Trial Court’s Role as Gatekeeper
This case presents the opportunity to further consider the role of a trial court as gatekeeper. 
We have recently reviewed related issues in State v. Perrier, S36 S.W.3d 388 (Tenn. 2017), 
and State v. Cote~Pugh, 588 S.W.Sd 254 (Tenn. 2019); however, it appears that the 
gatekeeping role of the trial court when assessing whether a defense has been fairly raised 
by the proof and thus should be charged to the jury needs additional clarification.

in State v. Perrier, this Court addressed the question of whether the trial court or the jury 
should make the threshold determination of whether or not a defendant was engaged in 
unlawful activity for purposes of the retreat component of the self-defense statute,
Tennessee Code Annotated section 39-11-611. Peltier, 53S S.W.3d at 334. We held that the 
trial court, not the jury, should determine whether the State’s proof established clear and 
convincing evidence that the defendant was engaged in unlawful activity when he used force 
in an alleged self-defense situation. Id. at 403. We held that the trial court's jury instruction 
was, therefore, improper because the instructions left the determination of unlawful activity 
to the jury. let. a? 433-04.

12 Subsequently, in State v. Ceia-Pugh, this Court considered the proper role of the trial 
judge in instructing on the defense of necessity. Cote-Pugh, 588 S.W.Sd at 259. We 
concluded that the trial court should make the decision as to when the defense is fairly 
raised by the evidence. If the defense is fairly raised, the trial court is obligated to instruct the 
jury accordingly, regardless of whether the defendant makes a written request. Id. at 263-64. 
We further concluded that a defendant need not testify that he reasonably feared Imminent 
bodily harm. id. at 2S3. The trial court may draw such an inference from the evidence as it is 
viewed in the light most favorable to the defendant, id. Considering these precedents, we 
now conclude that it is the role of the trial court to make a threshold determination of whether 
self-defense has been fairiy raised by the evidence and thus should be submitted to the jury.

D. Proof Necessary to "Fairly Raise” Self-Defense 
13 Here, the State urges this Court to clarify the quantum of proof necessary to “fairly 

raise” self-defense. The State proposes that this Court adopt a standard that would require a 
judge to submit a general defense to the jury only if a “reasonable juror” could find in the 
defendant’s favor. Our Court of Criminal Appeals utilized a similar standard in State v. Suit, 
989 S.W.2d 730, 733 {Tenn. Crim. App. 1988).s To the contrary, the defendant *305 
proposes that this Court adopt an approach that would consider self-defense “fairiy raised” if 
a defendant can point to even "the slightest evidence" of self-defense. According to the 
defendant, the question of whether a defendant acted in self-defense “should not be a 
judicial determination even if there is the slightest of evidence of self-defense." The 
defendant contends that this Court's decisions in Stale v. Buggs, 935 S.W.2d 102 (Tenn. 
1999), and Liakas w State, 199 Tenn. 296, 266 S.W.2d 856 (1956), support the “slightest of 
evidence’ standard. However, neither Buggs nor Hakes discuss the level of proof required to 
“fairly raise” self-defense, nor do they otherwise support the defendant’s position. 
Regardless, we reject this minimal standard proposed by the defendant end find that more 
than the “slightest of evidence” is necessary to fairly raise self-defense.

14 Although the phrase “fairiy raised” is not defined by statute, it has been the standard 
relevant to raising a general defense in Tennessee for decades. In Hawkins, this Court held:

A general defense... need not be submitted to the jury unless it is “fairly 
raised by the proof.” Tenn. Code Ann. § 33-11-203(c) (2010). The quantum of 
proof necessary to fairiy raise a general defense ¥ is less than that required 
to establish a proposition by a preponderance of the evidence. To determine 
whether a general defense has been fairiy raised by the proof, a court must 
consider the evidence in the light most favorable to the defendant and draw 
all reasonable inferences in the defendant's favor. Whenever admissible 
evidence fairiy raises a general defense, the trial court is required to submit 
the general defense to the jury. From that point, the burden shifts to the 
prosecution to prove beyond a reasonable doubt that the defense does not 
apply.

Hawkins, 406 S.W.3d at 129 (eking State v. Bledsoe. 226 S.W.3d 349.355 (Tenn. 2007)). 
Even before Hawkins, this Court stated that a defendant is entitled to a jury instruction on
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duress "only if it is fairly raised by the proof. Because duress is a general rather than an 
affirmative defense, a criminal defendant need not establish the elements of duress by a 
preponderance of the evidence in order to merit a jury instruction." State y. Hatcher, 310 
S.W.Sri 788, 813-17 (Term. 2010} (citations omitted) (internal quotation marks omitted); see 
alsoBledsoe, 228 S.W.3d at 355; State v. Culp, 300 S.W.2d 707,709-10 {Term. Grim. App. 
1394). Furthermore, sixteen years before the 1989 Criminal Sentencing Reform Act was 
adopted, the Tennessee Court of Criminal Appeals stated as follows concerning an alibi 
defense;

Finally, he contends the trial court erred in not charging the law on alibi. It is 
true, as urged by the state, no special request was submitted for the court to 
charge on alibi. However, If the Issue Is fahiy raised by the evidence It Is 
mandatory for the court to so charge. SeePos v. State, 212 Tenn. 413,416, 
370 S.W.2d 488 [ (1963) j. Here the defendant testified and denied breaking 
into the garage and further denied ever being with Neal and Qualls when 
they broke into any premises. Although the record is not too dear, his 
testimony indicates he was not in the county at the time but was in ‘80S 
Nashville. Further, his mother related that every night that he was in Rhea 
County he was home with her and stayed there all night. We feel this 
testimony fairty raised the issue, placing the duty upon the trial court to 
affirmatively charge this jury the law on alibi under the holdings of Foe v. 
State, supra. This was prejudicial error requiring reversal of this conviction. 
The assignment is accordingly sustained with the result that the judgment of 
the trial court is reversed and the record remanded for a new trial.

Sneed v. State, 4SS S.W.2d626,629 (Tenn. Crim.App. 1373) (emphasis added).

15 With the statute and Hawkins in mind, we turn to the case at hand, in which the trial 
court determined that a punch In the nose was not serious bodily injury within the meaning of 
the self-defense statute and that nothing in the record showed that the victim used or 
attempted to use deadly force against the defendant or threatened to cause serious bodily 
injury to the defendant. While the Court of Criminal Appeals did not clearly articulate the 
standard H employed, the intermediate court disagreed with the trial court's assessment that 
the defense had not been fairty raised by the proof and determined that the question of 
whether the victim’s actions caused the defendant to have a reasonable fear of death or 
serious bodily injury was for the jury to decide. Benson, 2818 WL 5818884, at *7.

On appeal, the defendant asserts that the evidence viewed in the light most favorable to the 
defendant and drawing all reasonable inferences in favor of the defendant shows that the 
victim was "high on drugs, seeking more drugs, was the first aggressor in a violent and 
sudden attack, with enough force to disfigure the defendant's face,7 was unfazed by initial 
shots, and continued the fight from inside the house to outside the house." We note, 
however, that there was nothing in the defendant's own statement to the police to fairty raise 
the issue that he feared imminent death or serious bodily injury.

16 Further, the defendant's position conflates the ability to use force generally with the 
use of deadly force. This distinction is crucial to determining whether self-defense has been 
"fairty raised" in a murder case such as this. The bar is substantially higher for one trying to 
fairly raise the issue of the valid use of deadly force:

(b)(2) Notwithstanding § 39-17-1322, a person who is not engaged in unlawful activity and 
is in a place where the person has a right to be has no duty to ‘507 retreat before 
threatening or using force Intended or likely to cause death or serious bodily Injury, If.

(A) The person has a reasonable belief that there is an Imminent danger of death or 
serious bodily injury;

(B) The danger creating the belief of imminent death or serious bodily injury is real, or 
honestly believed to be real at the time; and

(C) The belief of danger is founded upon reasonable grounds.

Tenn. Code Ann. § 39-11-811(b)(2) (emphasis added). At most, the defense proof fairty 
raised the issue of whether the defendant was justified in using non-lethal force to protect 
himself from the victim. The defendant here, however, is not attempting to justify a simple 
assauR against the victim. Instead, he chose to respond to a punch in the nose by pulling out



a gun and shooting a small, unarmed woman five times, including twice in the back. As the 
trial court recognized, "ftjhere's absolutely nothing ... that would allow a jury to conclude that 
this defendant had a [sic] reasonable grounds to fear imminent bodily injury - serious bodily 
injury or death."'1

17 Finally, the defendant relied on the State's mention of self-defense during closing 
arguments as an indication that even the State believed that the Issue of self-defense had 
been fairty raised by the proof. We find this speculation unwarranted by the State's assertion 
to the jury that "this is not a self-defense case" because “[i]f it were a self-defense case, 
you’d have an instruction on that.” The State's comment could just as easily be viewed as 
rebuttal to defense counsel's references during opening statement to the defendant's need 
to defend himself against the victim, including an assertion that the "evidence will show [the 
victim] was the perpetrator of a violent attack against [the defendant], making him react, 
making him defend himself.” By the time closing arguments were made, the trial court had 
already twice refused to charge the jury on self-defense. The warning for the jury to not 
consider self-defense could just as easily have been the State's attempt to dispel any notion 
of self-defense that was mentioned by defense counsel but not fairty raised by the proof.

18 The trial court correctly concluded that the evidence in this case, when viewed in the 
light most favorable to the defendant including all reasonable inferences that can be drawn 
therefrom, does not fairty raise as an issue that the defendant reasonably feared imminent 
death or serious bodily injury to justify his use of deadly force. Accordingly, the trial court 
property refused to instruct the jury regarding self-defense. However, we note that even if the 
trial court had erred in not instructing the jury on self-defense in this case, such an error 
would have been “harmless beyond a reasonable doubt because no reasonable jury would 
have accepted the defendant's self-defense theory.” Perrisr, 536 S.W.3d at 404-05.

•SOB III. CONCLUSION
We hold that the trial court In this case property exercised its gate-keeping role in refusing to 
charge the jury on self-defense. To that end, we reverse the Court of Criminal Appeals and 
reinstate the judgment of the trial court. It appearing that the defendant Antonio Benson is 
indigent, the costs of this appeal are taxed to the State of Tennessee.

All Citations

600 S.W.3d 896

i Footnotes

1 Sergeant Lundy was the case officer assigned to the victim's homicide in 2013 
but was retired from the Memphis Police Department by the time of trial.

2 While the jury was deliberating, the court received a note submitted by a juror 
that read, “Is it ever okay to shoot someone in the back in any situation? 
Rather it's self-defense, someone breaking in your house, etc.” However, 
before the trial court had the opportunity to address the question, the jury 
informed the court that they no longer needed the question answered and 
were in the process of writing their verdict. The trial court put the note in the 
record, and the jury returned a verdict without any further discussion of the 
note.

3 Tennessee Code Annotated section 3S-17-1322 provides a defense to 
prosecution for weapons violations under Part 13 when a person used a 
handgun in justifiable self-defense.

‘Serious bodily injury" is defined as “bodily injury that involves: (A) A 
substantial risk of death; (B) Protracted unconsciousness; (C) Extreme 
physical pain; (D) Protracted or obvious disfigurement; (E) Protracted loss or 
substantial impairment of a function of a bodily member, organ or mental 
faculty; or (F) A broken bone of a child who Is twelve (12) years of age or less.” 
Tenn. Cods Ann. § 3S-11-106(e){36)(A)-<F).

4

5 Tire 8(d? court stated that °[a] defendant is entitled to the issue of the existence 
of a defense being submitted to a jury when it is fairly raised by the proof and 
that a jury instruction was not required where “no rational juror could have a 
reasonable doubt based upon the claim." Butt, SSS S.W.2d et 733. This 
measure of proof is similar to the standard employed by a trial judge when



determining whether lo grant a motion for judgment of acquittal pursuant to 
Ruie 29(b) of the Tennessee Rule of Criminal Procedure and is also analogous 
to the amount of proof required for a trial court to instruct a jury on a lesser 
included offense. SeeTenn. Code Ann. § 40-18-110(a) (stating that a Trial 
judge shall not instruct the jury as to any lesser included offense unless the 
judge determines that the record contains any evidence which reasonable 
minds could accept as to the lesser Included offense").

6 “Conversely, affirmative defenses require pre-trial notice by the defense and, 
once fairly raised, must be proven by the defendant by a preponderance of the 
evidence." Gote-Pugh, 588 S.W.3d at 260 (citation omitted).

7 In an attempt to justify his use of deadly force, the defendant asserts that he 
did in fact sustain ‘serious bodify injury" as a result of the victim's punch. To 
that end, the defendant argues that his “displaced nose’ constitutes 
"disfigurement," which falls within the definition of "serious bodily injury." 
However, as the trial court aptly noted, there was no evidence at trial to show 
that the victim’s punch was the cause of the defendant's displaced nose. The 
only proof of the nature of the defendant’s injury is that the punch caused his 
nose to bleed. This fact is insufficient to support defendant's claim of 
■disfigurement" or "serious bodily injury" that would justify responding with 
deadly force. Furthermore, the statutory definition of "serious bodily injury" 
Includes "bodily injury that involves ...[pjrotracted or obvious disfigurement." 
Tenn. Code Ann. § 39-11-106(s)(36)(D) (emphasis added); see alSoStats v. 
Sims, 903 S.W.2d 46,49 (Tenn. Crim. App. 1995). Ms. Lady Jordan’s 
testimony that the defendant’s nose was different than she remembered or 
‘messed up" was simply not enough to allow the question of "serious bodily 
injury" to be submitted to jury. See, e.g.. Stats v. Farmer, 380 S.W.3d 98,100- 
OS (Tenn. 2912) (holding that a gunshot wound that passed through a robbery 
victim's leg did not constitute “serious bodily injury” within the scope of the 
statutory definition of especially aggravated robbery).

8 The defendant contends that the note submitted during deliberations is proof 
that a juror did want to consider how the evidence applied to the law on self- 
defense. As set forth earlier, the question submitted by the jury read: Is it ever 
okay to shoot someone in the back in any situation? Rather it's self-defense, 
someone breaking in your house, etc." As noted by the Court of Criminal 
Appeals, this question is “perplexing." It is also open to a variety of 
interpretations. Regardless, the jury found it unnecessary to wait for the 
question to be answered before finding the defendant guilty of premeditated 
murder. We do not consider the ambiguous question from a juror during 
deliberations to have any bearing on whether the trial court properly found that 
the proof had not fairly raised the issue of self-defense.
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OPINION

Norma McGee Ogle, J.

*f A Shelby County Criminal Court Jury convicted the Appellant, Antonio Benson, of first 
degree premeditated murder, and the trial court sentenced him to life. On appeal, the 
Appellant contends that the trial court erred by refusing to instinct the jury on self-defense, 
that the trial court erred by refusing to admit evidence about a prior violent act committed by 
the victim, that the trial court erred by preventing him from siting at counsel table during the 
trial, and that the evidence is insufficient to support the conviction. Based upon the oral 
arguments, the record, and the parties’ briefs, we conclude that the trial court erred by failing 
to instruct the jury on self-defense and that the State failed to show the error was harmless. 
Accordingly, the Appellant's conviction is reversed, and the case is remanded to the trial 
court for a new trial.

I. Factual Background
In August 2013, the Shelby County Grand Jury indicted the Appellant for the first degree 
premeditated murder of Amy M. Hailmon. At trial, Stacie Halimon, the victim's sister-in-law, 
testified that she had known the victim since 2001. At the time of the victim’s death, the 
victim was twenty-three years old and was living with her cousin, Brittany Hamilton, in 
Millington. The victim had three children, an eight-month-old son and two older daughters, 
but the victim's children were not living with her. instead, her son was living with Stacie 
Halimon, and her two daughters were living with their grandparents. Halimon said that the 
victim had a problem with drugs for "a long time," that she offered to help the victim, and that 
the victim "would come stay with us, and then just wander off again." A couple of days before 
the victim's death, Hailmon saw the victim at Waimart, and the victim “seemed okay.” 
Halimon asked if the victim needed anything, and the victim said no.



On cross-examination, Hallmon acknowledged that the victim's children ware not living with 
the victim due to the victim's drug problem. However, the victim visited her son “(ejvery 
chance she got.” On redirect examination, Hallmon testified that the victim's drug use was 
the victim's only problem and that the victim "was great with the kids and everybody else.”

Kevin Williams testified that on May 31,2013, he was living In Frayser at 597 Burlington 
Circle, which was one unit of a two-unit duplex. The unit had a front door and a side door. 
The victim and "a little friend, a boyfriend” lived at 599 Burlington Circle, which was the other 
half of the duplex, and the Appellant lived in a house across the street. That evening after 
Williams got off work, the Appellant came over to Williams's home. Williams stated, TAfe just 
chill. Do what we always do. Just kick it.” The victim was at the home of a neighbor, Steve. 
At some point, the Appellant “went over there and got {the victim]” from Steve's residence 
and brought her to Williams's residence. Williams said that the victim had a black bag with 
her and that the bag contained “her belongings and I don't know what all was in there.”

Williams testified that the three of them were in the living room “just chillin' ” and that he was 
smoking marijuana while the Appellant was drinking a beer. He said that the victim bent over 
to get something out of the black bag and that the Appellant walked up to her. The Appellant 
grabbed the back of the victim's head and told her that he wanted her to “ 'give [him] some 
of that head,' ” meaning oral sex. The victim refused. Williams said that the victim “went back 
in the bag to get something” and that the Appellant Tualked up on her and did the same thing 
again.” The victim refused again, and Williams told the Appellant to leave the victim alone. 
The victim went into the bag a third time, and the Appellant did the same thing to the victim. 
The victim told the Appellant, ’ Tm going to knock your bitch ass out.'" She hit him, and the 
Appellant stumbled backward.

*2 Williams testified that the Appellant grabbed his nose and that the victim was “still talking 
shit, Yeah, bitch, what you think I told you, whoo, whoo, whoo, whoo.' ” The Appellant saw 
he was bleeding and told the victim," 'Bitch, you made me bleed.' * The victim told the 
Appellant, “ 'I told your bitch ass.' ” Williams said that the Appellant reached into his back 
pocket and that the victim was “still going off on” the Appellant. The Appellant pulled out a 
handgun and “pointed it up.” The Appellant, who was standing in front of Wiliams, looked 
back at Williams and asked him, “ ‘Hey, Cous, you think I should shoot this bitch?' ” Williams 
told the Appellant," 'Hell, no, fool, she told you to quit messing with her.’ ” The Appellant 
turned around and told the victim, ” 'Bitch, I feel sorry for your kids.' ” He then “started 
shooting." The Appellant fired five or six shots, and the victim said, * ‘Oww, oww, oww, oww.'

Williams testified that the Appellant told the victim, “ ‘Bitch, you better not bleed on my 
[ne'er's] floor.' “The Appellant took the victim "through the kitchen” to the side door, and the 
victim asked the Appellant, “ Why you do this to me? Why you do that? You hurt me. You 
didn't even have to shoot me.'" Williams said that the victim was conscious but that her 
voice was “going down and down and down ... like she was just out of it.” Williams saw little 
red spots” and knew the victim was bleeding. He said that the Appellant took the victim out 
the door, that the Appellant came Tight back" inside without her, and that the Appellant had 
blood on his face, shirt, and arm.

Williams testified that the Appellant was “raging.” Williams did not know what the Appellant 
was going to do, so he left through the front door. Williams explained, “I was scared. I was 
scared. He just shoot the girt. The girt is about one hundred pounds soaking wet, man. He 
just shoot her so look at me. I'm one seventy five, two hundred. I know [he] would have shot 
me.” Williams did not return to his home that night. The next day, he 6poke with the police 
and told them about the shooting. The police showed him a six-photograph stray, and he 
identified the Appellant in the array as the shooter. The State asked If Williams knew how 
much alcohol the Appellant consumed before the shooting, and Williams answered, fWjhen 
I got out of work we had some beers, you know what I am saying? From 40 on up.”

On cross-examination, Williams acknowledged that he gave a statement to the police the 
day after the shooting and that he did not say anything in his statement about the Appellant's 
trying to get oral sex from the victim. He said that he was scared and “still shocked” when he 
gave his statement and that he later told the prosecutors about it. He also did not 6ay in his 
statement that the Appellant turned to him and asked if the Appellant should shoot the victim. 
Williams said, “I swear to God i tofd [that to the police]." According to Williams's statement, 
the police asked if he knew why the victim and the Appellant were arguing before the 
shooting, and Williams told the police no. He acknowledged that he was smoking marijuana 
on the night of the shooting and said that he smoked marijuana every day “back then.” The



victim also was smoking marijuana that night, but Williams never saw her use any other 
drugs. Williams said that he did not have anything to hide and that he told "the whole truth 
today.”

Steve Eddlemon testified that in May and June 2013, he lived in a duplex on Burlington 
Circle. Kevin Williams “[FJived in the next sot of duplexes,” and their kitchen doors faced each 
other. The victim began staying with Eddlemon about twenty-four hours before the shooting, 
but they never had sex. Eddlemon said that on the night of May 31,2013, he and the victim 
were using drugs, including methamphetamine. About 12:30 a.m., the Appellant knocked on 
Eddlemon's door and wanted to speak with the victim. The victim left with the Appellant and 
took a plastic bag with her. Before she left, Eddlemon asked the victim to show him what 
was in the bag, but she refused.

*3 Eddlemon testified that about one hour later, he heard screaming and looked out his 
kitchen window. The victim and the Appellant were standing on the ground in front of 
Williams's kitchen door and were “hollering back and forth.” Williams was standing “up in his 
house.” Eddlemon said Williams appeared to get “tired of it," went inside, and slammed the 
door. Eddlemon stopped looking out his window.

Eddlemon testified that about 3:30 a.m., he heard someone banging on his kitchen door. He 
answered the door and saw the Appellant. The Appellant was not wearing the white t-shirt he 
had been wearing earlier and was “dressed up.” Eddlemon invited the Appellant inside and 
asked about the victim. The Appellant told Eddlemon that the victim “took off in some kind of 
blue or black car” and that he was going to take a trip “up north,” which Eddlemon thought 
was “kinda strange.” The Appellant stayed ten or fifteen minutes and left. About 6:00 a.m., 
Eddlemon went outside and found the victim lying face-down on the ground. She was 
deceased, and Eddlemon called 911. He later gave a statement to the police and viewed a 
photograph array of suspects. Eddlemon selected the Appellanfs photograph from the array.

Officer Shawn Biessenberger of the Memphis Police Department (MPD) testified that he was 
dispatched to Burlington Circle about 6:10 a.m. on June 1,2013. He spoke with Steve 
Eddlemon and saw the victim lying behind a duplex. She appeared to be deceased. Officer 
Biessenberger called paramedics to the scene and secured the area. When the paramedics 
arrived, they pronounced the victim dead.

Officer William Kaiser of the MPD testified that on June 1,2013, he responded to a call on 
Burlington Circle and went across the street with Sergeant Kevin Lundy to speak with “some 
people.” Sergeant Lundy talked with the Appellant, and Officer Kaiser put the Appellant into 
a patrol car and transported him to the police department for questioning. Officer Kaiser said 
that he conversed with the Appellant during the drive and that the Appellant's speech was 
normal. The Appellant did not appear to be under the influence of drugs or alcohol and was 
calm.

Officer Stacy Milligan of the MPD testified that on the morning of June 1,2013, he 
responded to the scene on Burlington Circle and photographed the victim's body. He said 
that from the way the victim's feet were positioned, it looked like the victim “may have been 
dragged to that spot." A bullet casing was “just feet” from the side door of Kevin Williams's 
residence, and a trail of evidence led from the door to the victim. The trail of evidence 
included a pair of women's sunglasses, a bloody t-shirt, and a necklace or bracelet. *[F]oot 
tracks” appeared to go from the body bade to the duplex. Blood and scuff marks made by 
the victim or the suspect were on the ground, and scuff marks were “coming back from the 
body.” Officer Milligan want inside Williams's residence and photographed bullet holes in a 
wall adjacent to the kitchen. A white towel in the bathroom sink appeared to have blood on it, 
and a “live" twenty-two caliber bullet was on top of a dresser.

Officer Milligan testified that the police executed a search warrant on the Appellanfs home 
and found the contents of a woman's purse on the bedroom floor. They also found clothing 
on the floor, including a pair of blue jeans with stains on the knees; a white towel that 
appeared to have blood on it; a condom wrapper; and two, twenty-two-caliber bullet casings 
on either side of the wrapper. They found an empty twenty-two-caliber bullet holder in a 
dresser drawer but never found a firearm, Officer Milligan went to an abandoned home on 
Orchard Avenue that was within walking distance of the Appellanfs house. There, police 
officers found a black plastic bag outside the house. Upon opening the bag, they 6aw “a 
bullet casing sitting just like it was once you peel that bag back.” They also found 
photographs of "some young ladies” in the bag. The hair color of one of the women was 
“distinctively red” and resembled the victim's hair color.



*4 On cross-examination, Officer Milligan testified that numerous other items were in the 
plastic bag, including books, shoes, makeup, a Thom Thom GPS, cellular telephones, and a 
traffic ticket. Officer Milligan acknowledged that he did not know how the bag got there.

Lindsey Price, a death investigator for the West Tennessee Regional Forensic Center, 
testified that on June 1,2013, she went to a residence on Burlington Circle. The victim was 
lying face-down in the backyard. She was fully clothed and had mud on herclothes.A 
chain-link fence was near the victim, and the fingers on the victim's left hand were “kind of 
hooked onto the fence" as if she were holding onto it. Price unhooked the victim's fingers 
and noticed an abrasion on her middle finger. Price rolled the victim over, began examining 
the body, and found two bags of what she believed to be drugs in the victim‘6 bra. Price 
noticed "a lot” of abrasions on the victim.

Marco Ross, the Chief Medical Examiner for West Tennessee Regional Forensic Center, 
testified as an expert in forensic pathology that he conducted the victim's autopsy. The victim 
had five gunshot entrance wounds: one on her left cheek, one on her upper chest, one on 
her right shoulder, and two on Ihe left 6ide of her back. He could not determine the order in 
which the gunshots were fired, and he did not find any soot or stippling around the entrance 
wound on the victim's face, meaning that the muzzle of the gun was probably more than 
three to four feet from the victim when the gun was fired. He also did not find any soot or 
stippling around the other four entrance wounds. Those wounds were covered by clothing, 
though, so he was unable to determine the distance between the muzzle of the gun and the 
victim when the gun was fired.

%.
Dr. Ross testified that the bullet that entered the victim's chest traveled front to back, slightly 
downward, and through her right lung. He acknowledged that the path of the bullet was 
consistent with the Appellant and the victim standing and facing each other and the 
Appellant's being taller than the victim. The victim's gunshot wound to the chest was fatal. 
Dr. Ross said that the bullets that entered the victim's back traveled back to front and 
through her left lung. Dr. Ross saw no "appreciable" upward or downward movement of the 
bullets, and he acknowledged that the paths of the bullets were consistent with the victim 
lying down and the Appellant standing over her. The gunshots to the victim's back also were 
fatal. Dr. Ross said the victim's death would not have been instantaneous. Although she 
could have lived for an hour after the shooting, she most likely lived less than fifteen 
minutes. Dr. Ross recovered five bullets from the victim and observed "a number of other 
abrasions and contusions scattered about her body.”

Dr. Ross testified that the victim was five feet, two inches tall and weighed one hundred 
twenty-seven pounds. Toxicology tests showed the following drugs in her blood:

■ amphetamine; methamphetamine; 7-aminoclonazepam, a breakdown product of Klonapin; 
alprazolam, also known as Xanax; cocaine; and benzoylecgonine, a breakdown product of 
cocaine. He said that the level of 7-aminoclonazepam in the victim's blood indicated that she 
ingested the drug one or two days before her death. The levels of the remaining drugs 
suggested that she ingested them "within about a twenty-four-hour timeframe before death.” 
He said that he did not know whether the victim was a habitual drug user and that the drugs' 
effects on the victim would have depended on her tolerance to them.

‘5 On cross-examination, Dr. Ross acknowledged that the victim's gunshot wounds, riot drug 
use, caused her death. Nevertheless, the levef of methamphetamine in her blood was seven 
hundred nanograms per milliliter, which was high "even in users of the drug." He said that he 
thought the level of methamphetamine in therapeutic users was only ten to twenty-five 
nanograms per milliliter and that "some individuals at [the victim's] level certainly can exhibit 
agitation, aggressiveness, anxiety, paranoia, and hallucination." Dr. Ross acknowledged that 
the abrasions and contusions on the victim's body were consistent with a fight. With regard 
to the four entrance wounds covered by clothing, Dr. Ross explained that the muzzle of the 
gun could have been closer than three to four feet when the gun was fired "because the 

r clothing would prevent me from seeing soot or stippling on the skin."

Cervinia Braswell, a special agent forensic scientist with the Tennessee Bureau of 
Investigation (TBI), testified as an expert in firearms identification that she examined the 
following evidence in this case: four, twenty-two-caliber bullet casings; one, twenty-two- 
caliber cartridge, unfired; and the five bullets recovered from the victim. She did not receive 
a gun. The four cartridge cases shared the same class characteristics, but Agent Braswell 
could not say they were fired from the same firearm without being able to shoot "test fires" 
from that firearm. However, all of the bullet casings could have been fired from a twenty-two- 
caliber pistol. Agent Braswell was able to determine that four out of the five bullets recovered



from the victim were fired from the same gun. The fifth bullet was too damaged for her to 
make a determination. On cross-examination, Agent Braswell acknowledged that she could 
not determine if any of the four bullets recovered from the victim came from any of the four 
bullet casings.

Kristyn Meyers, a special agent forensic scientist with the TBI, testified as an expert in 
forensic biology that she tested evidence collected in this case for the presence of blood and 
compared the DNA profiles of the blood to the DNA profiles of the victim and the Appellant. 
Blood was on the t-shirt found outside Kevin Williams's home and the white towel found 
inside the Appellant's home. The blood on the t-shirt was that of the victim and the Appellant, 
and the blood on the towel was that of the Appellant. Agent Meyers tested swabs collected 
from the doorstep of Williams's home and yard and found the victim's blood on the swabs. 
On cross-examination, Agent Meyers acknowledged that both the victim and the Appellant 
were bleeding and that she had no way to determine who was the primary aggressor.

Kevin Lundy testified that in June 2013, he was a sergeant with the MPD's Homicide Bureau 
and was assigned to investigate the victim's death. On June 1, he went to Burlington Circle 
and viewed the victim's body. Witnesses reported that "Ant" was possibly involved, so 
Sergeant Lundy walked to a home across the street and spoke with the Appellant. The 
Appellant wanted to know what was going on, and Sergeant Lundy did not notice anything 
unusual about his gait, demeanor, or speech. Sergeant Lundy had an officer transport the 
Appellant to the police department.

Sergeant Lundy testified that he talked with Kevin Williams. Williams was “very upset, very 
shocked,” and his demeanor was “[djrastically different” from the Appellant's demeanor. 
Sergeant Lundy then interviewed the Appellant. The Appellant waived his Miranda rights and 
gave a written statement in which he said the following: The Appellant and the victim went to 
Williams's residence, and the victim "got upset 'cause I wouldn't give her what she was 
looking for, or whatever.” The victim “swung” at the Appellant twice. The first time, she 
missed hitting him. The second time, though, she hit his nose. The Appellant had a gun in 
his pocket. He pulled out the gun and shot the victim two times. They continued to argue, 
and the victim was still trying to fight. The victim and the Appellant went behind Williams's 
home, and the Appellant shot the victim again. They ware tussling on the ground,” and the 
Appellant was on top of her. He got off the victim and left with his cousin. Sergeant Lundy 
asked the Appellant, "What did you mean when you said you wouldn't give [the victim] what 
she was looking for?” The Appellant answered, “She want[ed] some drugs.” The Appellant 
told the officer that he remembered firing four shots. Sergeant Lundy asked what the 
Appellant did with the gun, and the Appellant said he ‘put the gun in the garbage can in the 
bathroom wrapped in a white towel.” Sergeant Lundy obtained a search warrant for the 
Appellant's home but never found the weapon.

”6 On cross-examination, Sergeant Lundy acknowledged that according to the Appellant, the 
victim was the first aggressor. Sergeant Lundy also acknowledged that he took a statement 
from Kevin Williams. Williams told Sergeant Lundy that the Appellant and the victim were 
arguing before the shooting but that he did not know what they were arguing about. If 
Williams had told Sergeant Lundy that they were arguing about oral sex, Sergeant Lundy 
would have included that in Williams's statement. On redirect examination, Sergeant Lundy 
testified that Williams was crying and shaking when he gave his statement. Sergeant Lundy 
acknowledged that it would not have been unusual for someone in that “mindset” to forget to 
tell him important details. At the conclusion of Sergeant Lundy's testimony, the State rested 
its case.

Lady Jordan testified that in May and June 2013, she lived In a duplex at 593 Burlington 
Circle and that “Angel" and “Dale” lived with her. “Steve" lived in the unit “[rjight next door,” 
and their units were separated by a wall. Regarding the night of May 31, she stated as 
follows:

Next door, there was a party, or a gather, or whatever, a whole lot of 
screaming and hollering, and partying and laughing, slamming and carrying 
on, probably most of the evening and the night. I had a job with some elderly 
folks, and from the time I had come home, around about five, it had been 
going on already, and continued through most of the night.

She said that she heard Steve, Dale, Angel, the victim, “Kevo,” and “the drug dealer who 
drives the gold car” at the party and that they were ‘in and out, and back and forth, and in
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the back yard, in the front yard, in the side yard." Jordan stayed in her back bedroom but 
“peeked” outside occasionally.

Jordan said that about ten minutes after Saturday Night Live went off television, she heard a 
commotion and looked out her window. She saw a couple of people standing near Steve's 
side of the duplex and saw the Appellant “stumble back to his mother's house across the 
street. He tripped over the curb, stumbled over to his house and went up the front steps.” 
About one hour later, Jordan was awakened by “a bang.” She then heard four more bangs. 
She looked out her window and saw Dale, Angel, Steve, Kevo, and the drug dealer running. 
She said she thought *it was just Kevo showing off his gun collection again” and went back 
to sleep. Later that night, Dale woke her and told her that a dead body was in the back yard. 
Jordan went outside and saw Kevo “throwing things into the trunk of the car... getting ready 
to leave.” The next morning, Jordan tried to tell a police officer what she had seen. However, 
the officer told her that because she did not witness the actual shooting, she needed to 
“mind [her] own business” or he was going to arrest her for interfering.

Jordan testified that prior to May 31, she had met the victim “in passing” but did not know her 
personally. The victim did not have a place to live and often slept on a futon in the back yard. 
Jordan said she knew the Appellant as “Ant” and that she had seen him “down the comer.” 
Defense counsel asked that Jordan look at the Appellant in the courtroom and asked if she 
noticed “any difference in the way his nose is configured on his face.” She answered,

Yeah. Ifs messed up.... I don't know if he fell down - when he fell down and 
hit the curb, whether he might have hurt himself, or beforehand,... but it 
looks like somebody punched him in the nose, and he didn't get his nose 
fixed, that's for sure, or straightened out, anyway.

On cross-examination, Jordan testified that a couple of days after the shooting, she learned 
the Appellant had been airested. She acknowledged that she never told the police what she 
witnessed on May 31.

The trial court asked Jordan what she meant when she said she saw the Appellant 
“stumble," and she answered, “He had been drinking ail night long, so he was stumbling 
across the road, and! remembered it because I was laughing at him when he fell down, or 
fell over the curb.” The court asked if the Appellant fell “[fjace first,” and Jordan said he fell 
“PJorward.” She said that she did not know if he hit his face on the curb but that 1 did see 
him hit the sidewalk.” She acknowledged that she did not know what happened to the 
Appellant's nose.

”7 The jury convicted the Appellant as charged of first degree premeditated murder. The trial 
court immediately sentenced him to life.

II. Analysis

A. Self-Defense Instruction
The Appellant contends that the trial court erred by refusing to instruct the jury on self- 
defense because the proof showed that the victim was under the influence of extremely high 
levels of methamphetamine, was the first aggressor, and violently attacked him. The State 
argues that trial court property refused to give the instruction. We conclude that the trial court 
erred by failing to instruct the jury on self-defense and that the State failed to show the error 
was harmless.

Before trial, the Appellant filed a written request for a jury instruction on self-defense, 
claiming that the evidence would show the victim was under the influence of extremely high 
levels of cocaine and methamphetamine and was the first aggressor. During the State's 
proof, Kevin Williams testified that the victim hit the Appellant's nose before the Appellant 
pulled out his gun and shot her. Sergeant Lundy testified about the Appellant's statement, 
and the State introduced the statement into evidence. In the statement, the Appellant said:

I was at Steve's house, and him and Amy were arguing. Me and Amy, she got 
her stuff, and we left and went over to Kevo's house. Then we chill for a 
minute and she got upset cause I wouldn't give her what she was looking for 
or whatever. So we got into an argument and she swung and tried to hit me 
the first time and she didn't hit me. Then she swung a second time and she 
hit me in the nose. I had the gun in my hand and I pulled it out from my



pocket and i pulled the trigger and shot her. i think I shot her twice. V\fe were 
still arguing, she was still trying to fight over there so we went behind the 
house still arguing. I shot her again when we were tussling on the ground 
and I was on top of her. I left and walked on Thomas and got in a car with my 
cousin.

At the close of the State's proof, the trial court noted that in order to use deadly force against 
the victim, the Appellant had to have a reasonable belief of death or serious bodily injury 
caused by the victim. The trial court found that even if the Appellant's statement to Sergeant 
Lundy were true in that the victim punched the Appellant in the nose, hitting someone's nose 
did not qualify as "serious bodily injury.”1 The court concluded that because nothing in the 
record showed that the victim used or attempted to use deadly force against the Appellant or 
that she caused or threatened to cause serious bodily injury, the issue of self-defense had 
not been fairly raised by the proof.

A defendant has a “constitutional right to a coned and complete charge of the law." State v. 
Test. 793 S.W.2d 236,249 (Term. 1990). Therefore, a trial court must instruct the jury on the 
rules of law applicable to the issues that are fairly raised by the evidence adduced at trial. 
Stats v. Townes. 53 S.W.Sd 30,33 (Tenn. Crim. App. 2000). Conversely, there is no duty to 
charge the jury on an issue not fairly raised by the evidence, lcj, "To determine whether [self- 
defense] has been feirty raised by the proof, a court must consider the evidence in the light 
most favorable to the defendant and draw all reasonable inferences in the defendant's 
favor." State v. Hawkins. 408 S.W.3d 121,128 (Tenn. 2013). If the defense has been fairly 
raised by the evidence, the burden shifts to the State to prove that the defense does not 
apply beyond a reasonable doubt. Regardless, if the entire charge fully communicates the 
applicable law, the trial court does not err in denying an instruction inapplicable to the case 
at hand. State v. Sims. 45 S.W.38 1, 9 (Tenn. 2001).

*8 In this state,

[A] person who is not engaged in unlawful activity and is In a place where the person has 
a right to be has no duty to retreat before threatening or using force intended or likely to 
cause death or serious bodily injury, if:

(A) The person has a reasonable belief that there is an imminent danger of death or 
serious bodily injury;

(B) The danger creating the belief of imminent death or serious bodily injury is real, or 
honestly believed to be real at the time; and

(C) Hie belief of danger is founded upon reasonable grounds.

Tenn. Code Ann. § 39-11-611 (b){2)(A)-(C). The belief must “meet an objective standard of 
reasonableness to be justified," and "the mere fact that the defendant believes that his 
conduct is justified would not suffice to justify his conduct." State v. Bull. 989 S.W.3d 730, 
732 (Tenn. Crim. App. 1998). Whether a defendant acted in self-defense is a factual 
question to be determined by a jury, and it is within the jury’s prerogative to reject a claim of 
self-defense. Stato y. Gppde, 956 S.W.2C 521,527 (Tenn. Crim. App. 1997).

On appeal, the State argues that the trial court's rufmg was correct because the Appellant 
could not have had a reasonable belief that he was in danger of death or serious bodily 
injury. In support of its argument, the State notes that the victim was unarmed, that she hit 
the Appellant in the nose only one time, that a broken nose did not constitute "serious bodily 
injury,” that Williams described the victim as "skinny and small,” and that the Appellant asked 
Williams if he should shoot the victim before he fired the gunshots. However, the State's 
argument is flawed.

As our supreme court has explained," The jury determines not only whether a confrontation 
has occurred, but also which person was the aggressor. It also decides whether the 
defendant's belief in imminent danger was reasonable, whether the force used was 
reasonable, and whether the defendant was without fault.'" State w.Pruitt, 510 S.W.3d 398. 
420 (Tenn. 2016) (quoting State v. Renner, 912 S.W.2d 701, 704 (Tenn. 1995)). "Thus, a 
defendant may expect only that the jury be properly instructed regarding the law of self- 
defense .... thereby enabling the jury to correctly apply the law to the fads as it finds them.” 
Renner. 912 S.W.2d 704. In other words, when the issue of self-defense has been fairty 
raised by the evidence, ft is up to the jury, not the trial court, to determine whether the 
defendant's belief in imminent danger or the amount of force used by the defendant were



reasonable. Self-defense was fairly raised by the proof in this case. Therefore, the trial court 
erred by failing to instruct the jury on the defense.

A trial court's failure to provide a self-defense instruction when required is a nonstructural 
constitutional error. See State v. Brown. 311 S.W.Sd 422,434 (Tenn. 2010) (stating that 
failure to instruct the jury as to a lessor-included offense is a nonstructural constitutional 
error). As such, the Appellant is "entitled to a new trial unless we are convinced beyond a 
reasonable doubt, and on the basis of the entire record, that this error did not contribute to 
the jury's verdicts." State v. Sell. 512 S.W.3d 167,192 (Tenn. 2015). When determining 
whether the error was harmless beyond a reasonable doubt, we ° 'should conduct a 
thorough examination of the record, including the evidence presented at trial, the 
defendant's theory of defense, and the verdict returned by the jury.'"
S.W.Sd SO, 126 (Term. 2008) (quoting State v. Alien. 6S S.W,3d 181,181 (Tenn. 2002)). The 
burden is on the State to show that a nonstructural constitutional error is harmless. Sg&yn, 
311 S.W.3d sf 434.
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"9 Turning to the instant case, the Appellants main defense theory was that of self-defense, 
which “is a complete defense to crimes of violence." State v. Ivy. 868 S.W.2d 724,727 
(Tenn. 1SS3). Defense counsel raised the issue of self-defense in his opening statement, 
saying that the victim “was the perpetrator of a violent attack against Antonio, making him 
react, making him defend himself." During the trial, the proof was uncontroverted that the 
victim hit the Appellant in the nose before he shot her. Even the prosecutor appeared to 
recognize that seif-defense had been fairty raised by the evidence, warning the jury during 
his closing argument that the jury could not consider self-defense because

this is not a self-defense case. If it were a self-defense case, you'd have an 
instruction on that because, as we told you previously, as the Court has told 
you, the Judge can't comment on the evidence, but he, by law, has to give 
you everything possibly raised in the proof.

Defense counsel, unable to argue the complete defense of "self-defense" In his closing, 
instead argued that Appellant did not commit first degree premeditated murder. However, the 
jury convicted the Appellant of the offense as charged.

Moreover, during jury deliberations, the jury sent out a written note, asking, Is it ever okay to 
shoot someone in the back in any situation? Rather ifs self-defense, someone breaking in 
your house, etc.” The trial court advised the parties that it was going to inform the jury that 
the jury could not consider self-defense. Before the trial court could bring the jury back into 
the courtroom, though, the jury notified the trial court that it had reached a verdict. The jury's 
question, despite the trial court's not giving an instruction on self-defense and the State's 
advising the jury that it could not consider self-defense, is perplexing. In addition, the trial 
court's failure to give the jury a self-defense instruction lowered the State's burden of proof 
because “it removed the requirement that the state prove beyond a reasonable doubt that 
the defendant did not act in self-defense." State v. Morgan Johnson. No. W2003-02343- 
CCA-R3-CD, 2004 WL 223738S, at *S (Tenn. Crim. App. at Jackson, Oct. 1, 2004). 
Therefore, we are compelled to reverse the Appellant's conviction and remand the case for a 
new trial.

Although we have determined that the Appellant's conviction must be reversed, given the 
possibility of further appellate review, we will briefly address his remaining issues.

B. Victim's Prior Violence
Next, the Appellant contends that the trial court erred by ruling that he could not question 
Kevin Williams about a fight that occurred between the victim and her cousin. The Appellant 
claims that the evidence was admissible to show that the victim was the first aggressor 
before the shooting and that he reasonably feared her. The State argues that the trial court 
property ruled that the evidenoe was inadmissible because the proof had established that 
the victim was the first aggressor and because the victim's “minor squabble with her cousin" 
was not violent. We agree with the State that the trial court property excluded the evidence.

On direct examination, Williams testified that the victim hit the Appellant before the shooting. 
During Williams's cross-examination testimony, defense counsel asked, “The day before or 
several days before [the shooting], do you recall the fight between [the victim] and [an 
individual named Brittany]?” The State objected on the basis of relevance, and the trial court 
sustained the objection. Defense counsel requested that the parties approach the bench.



During the bench conference, defense counsel advised the trial court that the Appellant was 
present during the fight and that the fight was relevant to show the Appellant was aware of 
the victim's “violent tendencies."

‘10 The trial court held a jury-out hearing, and defense counsel asked Williams if he 
witnessed a fight between the victim and her cousin. Williams answered, "Yes, I did." 
Williams said that the incident occurred “a couple of days or a week” before the Appellant 
shot the victim and that he and the Appellant were present. Defense counsel asked if the 
victim "attackfed]" her cousin, and VWiliams answered, 1 can’t remember. I don't know." 
Defense counsel asked if “they were fighting each other," and Williams answered, "Yeah." 
Defense counsel asked if the victim hit her cousin ‘as hard as she could,” and Williams 
answered, i don't know. I - no, sir.” Williams said that the victim's cousin was not bleeding, 
that the incident ‘didn't last that long because me and Ant had broke It up,” and that he did 
not know what the altercation was about. On cross-examination, Williams acknowledged that 
the incident involved “(j]usi hands on hands” and “scuffling." He described the incident as “a 
quick little fight” and said the two women “were fine after that."

At the conclusion of the hearing, defense counsel argued that Williams's testimony was 
relevant to show the Appellant's knowledge of the victim's prior violence and to show that 
she could have been the first aggressor in this case. The trial court ruled that although the 
State had presented proof that the victim hit the Appellant before the shooting, the issue of 
self-defense had not yet been raised by the evidence. The court then ruled that, in any 
event, Williams's testimony did not establish that the victim's altercation with her cousin was 
violent or that the victim had engaged in prior acts of violence against a third person. The 
trial court concluded that the proffered evidence was inadmissible character evidence and 
that the probative value of the evidence was significantly outweighed by the danger of unfair 
prejudice.

Generally, “questions concerning the admissibility of evidence rest within the sound 
discretion of the trial court, and this [cjourt will not interfere In the absence of abuse 
appearing on the face of the record." State v. Piyant. 263 S.W.3d 854,870 (Tenn. 2008). A 
trial court abuses its discretion when it ‘applies an incorrect legal standard or reaches a 
conclusion that is ‘illogical or unreasonable and causes an injustice to the party 
complaining.'" !&

This court has previously stated that “pjhere is a distinction between evidence of prior acts of 
violence by the victim used to corroborate the defense theory that the victim ms the first 
aggressor and that used to establish the defendant's fear of the victim." State v. Ruana. 912 
S.W.26 766, 773 (Tenn. Crim. App. 1395). When a defendant's fear of the victim is relevant 
and the defendant is aware of the prior acts, the defendant can testify about his knowledge 
of the victim's violent conduct. State v. Hili. 885 S.W.2d 357,361 n.1 {Tenn. Crim. App. 1934) 
(citing Williams v. State. 565 S.W.2d 503,505 (Tenn. 1878)). In the instant case, the 
Appellant did not testify but sought to introduce evidence about his fear of the victim through. 
Williams. Regardless, nothing in Williams's jury-out testimony suggested that the Appellant's 
witnessing the victim's altercation with her cousin caused the Appellant to fear the victim on 
the night of the shooting. Williams did not say that the victim was the first aggressor in the 
altercation with her cousin, that she harmed her cousin, or that the Appellant expressed fear 

"of the victim after the altercation. Therefore, we conclude that the trial court property 
excluded the evidence.

This court has explained that before the defense may introduce evidence of a victim’s prior 
acts of violence in order to corroborate the defendant's claim that the victim was the first 
aggressor, “the evidence must establish an issue which makes such evidence relevant, and, 
therefore, admissible." .§tet@.y,.R<?i>ins>.9.U, 871 S.W.2d 30,40 (Tent!. Crim. App. 1997). 
Further, before proof of first aggression may be admitted, the following conditions must be 
satisfied:

1. Self-defense must be raised by the proof and not by the words and statements of 
counsel.

*f 1 2. The trial judge must determine whether or not there is a factual basis underlying the 
allegations of tendencies of first aggression.

3. The trial judge must determine whether or not the probative value of the evidence is 
outweighed by the potential for unfair prejudice.

See Roane. 912 S.W.2d at 781.
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Hare, Williams had testified on direct examination that the victim hit the Appellant in the nose 
before the shooting. Therefore, we disagree with the trial court's conclusion that the proof 
had not yet raised self-defense. That said, the trial court held that there was no factual basis 
underlying the allegation that the victim had a tendency for first aggression. We agree. 
Williams provided very little information about the victim's fight with her cousin. He could not 
say what precipitated the fight, and he did not say that the victim was the first aggressor. 
Therefore, the evidence did not corroborate the Appellant's claim that the victim was the first 
aggressor before the shooting and had no probative value. Accordingly, we again conclude 
that the trial court properly excluded the evidence.

C. Appellant at Counsel Table
The Appellant contends that the trial court erred by denying his request to sit at counsel 
table because “there was room for at least one more chair” at the table. He claims that sitting 
at counsel table would have allowed more appropriate access to his Iswyer, would not have 
placed him in closer proximity to court personnel, and would have prevented “a prejudicial 
stigma of ‘dangerous’ defendant.” The State argues that the trial court gave valid reasons on 
the record to support its denial of the Appellant’s request and, therefore, property exercised 
its discretion. We agree with the State.

Prior to jury selection, defense counsel requested that “another chair be brought and have 
Antonio sit at the table with me from the beginning of the trial until the end.” The trial court 
stated as follows:

The local Rules of Criminal Procedure, Rule 805, would indicate the local rules that we've 
adopted in the 30th Judicial District would indicate that counsel table [is] preserved for 
lawyers. Not making a finding that Mr. Benson cant sit at counsel table because he's not 
an attorney, but we have, and I Ve put this on the record multiple times and will continue to 
say this, I wish the Court of Criminal Appeals and the Supreme Court would take a visit to 
the criminal courts in Shelby County, Tennessee, because these criminal courts are unlike 
any other venue not only In the state but in the country. Probably in the world. These 
courtrooms are very small. They lend themselves to incidents that have happened in the 
courtroom amongst lawyers and defendants and sometimes prosecutors. And it's just not 
in the best interest of justice and it's just not, frankly, something that is safe and secure to 
have a person charged with a serious crime sitting at counsel table just a few feet from the 
prosecuting attorneys.

And I will err on the side of - err on the side of caution and err on the side of making sure 
that there's not an interruption in the administration of justice. And I have never allowed a 
defendant to sit at counsel table. Mr. Benson is seated probably two or three feet behind 
trial lawyers. Mr. Benson literally could reach out and touch his lawyers If he felt a need to 
do so.

*f 2 And for those reasons, because of the size of this courtroom and because of other 
security Issues, this Court in Its considered discretion, pursuant to [State.y. Rico, 1S4 
S.W.3d S4S (Tenn. 2006} J, and it is then the discretion of the trial court, will allow and will 
continue to follow the local Rules of Criminal Procedure that have been adopted and 
proved by these courts. The courts have indicated that it is a better practice to allow the 
defendant to sit at counsel table, but it is within the discretion of the trial court.

In Rice, our supreme court determined that "[wjhile It is the better practice to allow a 
defendant to sit at counsel table,” the trial court's refusal to allow a defendant to sit there ‘did 
not impair the defendant's presumption of innocence' and did not “impact the defendant's 
ability to communicate with his counsel.” 184 S.W.3d at 574. More recently in State v. Smith. 
492 S.W.Sd 224,243 (Tenn. 2C1S), our supreme court found that a trial court abused its 
discretion by denying a defendant's request to sit at counsel table whan the sole reason 
given for the denial was that the defendant was not an attorney. As the supreme court 
explained,

the fact that the Defendant is not an attorney is Immaterial to the question of whether he 
should be permitted to sit at counsel table. Additionally, the trial court's reasoning directly 
conflicts with this Court's statement in Rice that “it is the better practice to allow a 
defendant to sit at counsel table.” 184 S.W.Sd at 675. The instances are rare when the 
trial court should not allow the defendant to sit at counsel table, although “the course and 
conduct of trial proceedings rests within the sound discretion of the trial court.’ State v. 
Kina. 40 S.W.3d 442,449 (Tenn. 2001) (citing State v Gazes. 875 S.W.2d 253,260 (Term.
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188-1)). The trial court did not make any findings on the record of any additional reasons 
why the Defendant should not have been allowed to sit at counsel table. Accordingly, we 
hold that the trial court erred in denying the Defendant's request to sit at counsel table. 
See fSiatev. Davis. 468 S.W.3d 49, SI {Tenn. 2015) ].

Smith. 492 S.W.3d at 243-44.

Turning to the instant case, the Appellant contends that "while the [courtroom] is not huge, 
there is room for at least three people on the Defendant's side of counsel table." However, 
during oral arguments, defense counsel advised this court that in Shelby County courtrooms, 
the prosecutors and defense counsel routinely sit at the seme counsel table and that he had 
never noticed the State's prosecuting witness sitting at counsel table with the prosecutors. 
The trial court explained that it was denying the Appellant's request to sit at counsel table 
because the size of the courtroom would put the Appellant, charged with a serious crime, 
within close proximity to the prosecutors, which the trial court considered a security issue. 
Unlike Smith, the trial court in this case gave a logical reason for denying the Appellant's 
request to sit at counsel table.

In any event, when defense counsel made the request in this case, he did not allege that the 
Appellant needed to sit with him in order to assist with the trial. On appeal, the Appellant 
likewise does not contend that his sitting behind counsel affected his ability to consult with 
counsel. He does argue, though, that his sitting behind counsel "gh/es the possible 
perception to the jury of inequality or danger," thus creating prejudice. However, as our 
supreme court has stated, such a "seating arrangement” does not impair a defendant's 
presumption of innocence. Smith. 492 S.W.3d at 244 (citing Rice. 184 S,W.3d at 675)). 
Moreover, the Appellant's claim that the seating arrangement leads a jury to perceive 
inequality or danger is speculative. Thus, the Appellant has failed to demonstrate prejudice, 
so any error would be harmless. Tenn. R. App. P. 36(b); see id.

D. Sufficiency of the Evidence
*13 Finally, the Appellant claims that the evidence is insufficient to support the conviction 
because the State failed to show that his actions were ° ‘sufficiently free from excitement and 
passion.'" In other words, the Appellant contends that the State failed to show 
premeditation. The State argues that the evidence is sufficient. We agree with the State.

When an appellant challenges the sufficiency of the convicting evidence, the standard for 
review by an appellate court is "whether, after viewing the evidence in the light most 
favorable to the prosecution, any. rational trier of fact could have found the essential 
elements of the crime beyond a reasonable doubt.” Jacksgn.y...Virginia, 443 U.S. 307,31S 
(1979); Tenn. R. App. P. 13(e). The State is entitled to the strongest legitimate view of the 
evidence and all reasonable or legitimate inferences which may be drawn therefrom. State v. 
Cabbage. S71 S.W.2d 832.83S (Tenn. 1S78). Questions concerning the credibility of 
witnesses and the weight and value to be afforded the evidence, as well as all factual issues 
raised by the evidence, are resolved by the trier of fact. State v. Bland. S5S S.W.2d 651,659 
(Tenn. 1S97). This court will not reweigh or reevaluate the evidence, nor will this court 
substitute its inferences drawn from the circumstantial evidence for those inferences drawn 
by the jury. Id. Because a jury conviction removes the presumption of innocence with which 
a defendant is initially cloaked at trial and replaces it on appeal with one of guilt, a convicted 
defendant has the burden of demonstrating to this court that the evidence is insufficient.

A guilty verdict can be based upon direct evidence, circumstantial evidence, or a 
combination of direct and circumstantial evidence. State v. Hall. 976 S.W.2d 121,140 (Tenn. 
1993). The jury decides the weight to be given to circumstantial evidence, and '[tjhe 
inferences to be drawn from such evidence, and the extent to which the circumstances are 
consistent with guilt and inconsistent with innocence, are questions primarily for the jury.'" 
Rice. 184 S.W.3d at 662 (quoting Marebie v. State. 313 S.W.2d 451,457 (Tenn. 1858)). 
“The standard of review 'is the same whether the conviction is based upon direct or 
circumstantial evidence.'" State v. Dorantes. 331 S.W.3d 370,379 (Tenn. 2011) (quoting 

279 S.W.3d 265,275 (Tenn. 2009)).

First degree murder is the premeditated and intentional killing of another person. Tenn. Code 
Ann. § 39-13-2C2(a)(1). A person “acts intentionally with respect to... a result of the conduct 
when it is the person's conscious objective or desire to ... cause the result." Term. Code Arm. 
§ 3S-11-3C2(a). Tennessee Code Annotated section 38-13-202(d) defines "premeditation" as 
"an act done after the exercise of reflection and judgment."



“Premed Ration" means that the intent to kill must have been formed prior to 
the act itself. It is not necessary that the purpose to kill pre-exist in the mind 
of the accused for any definite period of time. The mental state of the 
accused at the time the accused allegedly decided to kill must be carefully 
considered in order to determine whether the accused was sufficiently free 
from excitement and passion as to be capable of premeditation.

The element of premed Station is a question of fact for the jury. State v. Davidson. 121 S ,W.3d 
60S, St4 (Term. 2003).

*f 4 Although the jury may not engage in speculation, it may infer premeditation from the 
manner and circumstances surrounding the killing. Bland. 858 S.W.2d at 660. In State v. 
Nichols. 24 S.W.Sd 297,332 (Tsnn. 2000), our supreme court delineated the following 
circumstances from which a jury may infer premeditation:

[Djeclarations by the defendant of an intent to kill, evidence of procurement 
of a weapon, the use of a deadly weapon upon an unarmed victim, the 
particular cruelty of the killing, infliction of multiple wounds, preparation 
before the killing for concealment of the crime, destruction or secretion of 
evidence of the murder, and calmness immediately after the killing.

The jury may also infer premeditation from the establishment of a motive for the killing and 
the use of multiple weapons in succession. Stats v. Leach. 148 S.W.3d 42,54 (Tenn. 2004).

The Appellant acknowledges that he shot and killed the victim but contends that his actions 
were in direct response to a “passionate and exciting encounter” with the victim, who was 
high on methamphetamine. In support of his claim, the Appellant contends that the evidence 
shows no procurement of a weapon and no evidence of a motive other than the “passionate 
interchange” between them.

Taken in the light most favorable to the State, the evidence shows that the victim was trying 
to get something out of her bag and that the Appellant kept pestering her for ora! sex. The 
victim kept refusing him and finally punched him in the nose. Angry, the Appellant pulled a 
gun from his pants and pointed it at the victim. Although the firearm had been in his pants 
the duration of the night, he did not display it and point it at the victim until she hit him. The 
Appellant then looked back at Kevin Williams and asked if he should shoot the victim. 
Despite Williams's telling the Appellant no, the Appellant called the victim a “bitch,” told her 
that he felt sorry for her children, and shot her multiple times. He then dragged her into the 
back yard, shot her twee in the back, and abandoned her there while she was still alive. He 
disposed of the weapon and the victim's black bag, went home, and changed ciothes.

The Appellant's anger was his motive. He used a weapon on the unarmed victim, inflicted 
multiple wounds on the victim, and hid evidence of the killing. Moreover, his telling the victim 
that he felt sorry for her children immediately before the shooting could have been construed 
as a declaration to kill her, and his abandoning the conscious but mortally-wounded victim in 
the yard was particularly cruel. In sum, the State presented numerous circumstances from 
which the jury could infer premeditation. Accordingly, the evidence is sufficient to support the 
conviction.

ill. Conclusion
Based upon the oral arguments, the record, and the parties' briefs, we conclude that the trial 
court erred by refusing to instruct the jury on self-defense and that the State failed to show 
the error was harmless beyond a reasonable doubt. Therefore, we are compelled to reverse 
the Appellant's conviction and remand the case to the trial court for a new trial.

All Citations
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Footnotes

1 “Serious bodily injury” is defined as a bodily injury that involves: (A) A 
substantial risk of death; (B) Protracted unconsciousness; (C) Extreme 
physical pain; (D) Protracted or obvious disfigurement; (E) Protracted loss or



substantia! impairment of a function of a bodily member, organ or mental 
faculty; or (F) A broken bone of a child who is eight (8) years of age or less. 
Tenn. Code Ann. § 39-11-10S(a)(34>.
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