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IN THE

' SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner I"'éspieé‘tf'ulrly 'pr.'ay's that a writ of certiorari issue to review the judgment below.

- OPINIONS BELOW -

[ 1 For cases from federal courts:

to

The opinion of the United States court of appeals appears at Appendix
the petition andis =~ - ' :

[ ] reported at : ; or,

[ ] has been designated for publication but is not yet reported; or,

[ 1 is unpublished.

The opinion of the United States district court appears at Appendix to

the petition and is

[ ] reported at _ : . _; or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

[ 1 For cases from state courts:

-~ The opinion of the highest state court to review the merits appears at
Appendix _A___ to the petition and is

[ ‘] reported at ‘ — ; or,
[ ] has been designated for publication but is not yet reported; or,
M/is unpublished. :

The opinion of the biglagd: state court Petition For \NLOS (‘,ervbv“orrari{gmtecl
‘appears at Appendix _ B __ to the petition and is _ L
[ ] reported at ' ; Or,

[ ] has been designated for publication but is not yet reported; or,
[ is unpublished. '




JURISDICTION

[ 1 For cases from federal courts:

The date on Which.the United States Court of Appeals decided my case
was : . : _ :

[ ] No petition for rehearing was tiinely filed in my case.

[TA ti‘mely petition for rehearing was denied by the United States Court of
Appeals on the following date: —, and a copy of the
order denying rehearing appears at Appendix :

[ 1 An extension of time to file the petition fora writ of certlorarl was granted
to and including . (date) on : (date)
in Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. §1254(1).

[ ] For cases from state courts:

th
The date on which the highest state court decided my case was Eebruary {4 2000.
A copy of that decision appears at Appendlx .

[\’ﬂ& tlmely petltlon for rehearmg was thereafter denied on the followmg date:
, v , and a copy of the order denying rehearing does not
appears at Appendix

[ﬂ/ Ar=etensioneftimedtosflethe petition for a writ of certiorari was granted
to and 1nc1ud1ng A%AIL._ZM_‘) (date) on ‘ (date) in state
Application No. ___% 1907114, '

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

The Bill Of Rightsvof'the'Cpnstitution of the United States Of America .
United States Conmstitution Amendment Fluve

United S'Ea:l:és Consbitotion Amendment .Slu

U nited States Constitution Amendmed Ninz

Unvbed States Ccnsbl‘l:u_-’lﬁe"t Arendment Fourteen, Clause One



STATEMENT OF THE CASE o
Monday, June 22, 2015, Quintin- Irving Brown was arrested on 3 felony
h charges and 3 mlsdemeanor trafflc offenses in the Clty Of Rlchmond

V1rg1n1a. On July 28, 2017, he was convicted of all offenses Prlor

to trial, Brown mailed a Motion For Withdrawal Of Counsel/(And For)
Speedy Trial to the Circuit Court requesting withdrawal .of counsel
and for trialnbefore-the expiration of state statufory speedy trial
code § 19. 2-243 by July 1, 2017 that was filed June 14, 2017.

W1th1n 21 days of conviction, Brown filed Pro per motions to set
aside the Judgment 51gned February 20, 2018, and counsel went to
another Job at the City Attorney's Office. Another court-appointed
counsel made appearance at the March 13, 2018 Hearing of the Motion
To Set Aside before a replacement Judge not familiar with the cases,
and there was a reschedullng of the cases for April 23 2018 At the.
April 23, 2018 Hearing counsel conceded Brown 8 speedy tr1a1 rlghts
without hlS consent, in an act of ultlmate betrayal to his dlsbellef.
The Motlon To Set Aside was granted on the other issues, and without
retrial (by jury) the misdemeanor charges became 5 misdeanors. instead
of three, yet 3 years supervised probation/suspended sentences were
imposed on each of the two new misdemeanoréreduced charges exceeding
‘the maximum state statutory code 12 maximum imposable (§ 18;11).

| When heard by the Supreme Court Of Virginia, the record had been

falsified to show that trial occurred on June 28, 2017, when in

actuality trial occurred on July 28, 2017.
Brown has an estimated release date of July 28, 2020;'hoWever;
if his credits were properly calculatediBrown would be eligible for

release on JULY 28, 2019, (NEXT MONTH). Changed to Februray i‘kzozi
Euﬁ: $hoqu BQ :mm%hz&@\\/ on State 043 ’Eme,.-g-z.m;\[ lnma:k Ez.:-—\\( Reiwe P‘a&

£ KR it el



NATURE OF THE CASE AND MATERIAL PROCEEDINGS BELOW

Quintin Irving Brown, .h_ereafter “‘Mr. Brown,” was charged with one

ccunt—ef—feien-y—fal-Se——i-dentiﬁ-e—ation,—séee-n-d~—e-r—s~u-bﬂseq-uer-it~of-f~ense;—C.—:R4~5-F--—*~—»~——A——f~
5106; one count of feloriy eluding a law enforcement officer, CR15F-5107;
6ne count of feio_ny receiving stolen p‘ro’perty.CR15F—5052; and numeious
traffic misderheanors'é.nd infractions.? M‘r’. Brown's trial was ultimately set
| for July. 28, 2018, befolre the ’Honc.)ra.ble Judge C.N. Jenkins, Jr., of the
Richmond City Circuit Court. ./
Prior to trial on July 28, 2018, Mr. Brown filed a motion to quash the
false identificétion indictment, alleging |t was br0u‘ght by faulty procedure
~through the General District Court, instead of the Juvehile and Domestic
Relations Court. This trial court granted the motion to quash, and quashed
the |ndictment foi false identification, second or subsequent at that time.
Foliowing a trial on the remaining counts Mr. Brown was convicted, ahd a
| sentenciijg hearing was set.
On September 5, 2017, Mf. Brown was re-indicted with | false

identification, sec:ohd or subseqUent offense, CR17F-3201. This indictment

2 The traffic mfractions included failing to obey a highway sign, failing to
obey a traffic signal, and a misdemeanor charge of driving with a
suspended driver's license. Those convictions are not challenged in this

appeal _ %



alleged the same crime as the indictment quashed prior to trial on July 28,
- 2017. This second indictment was set for trial prior to sentencing -on

January'30, 2018.

— M“"'—%—-—’*@'n_J‘anu-a-ry-"*"’L’BG‘:“‘“‘*Q-@ 18 —-t’h"e*—Ho-n-o-ra’b-l'eﬁd’u-d-g-e*CfNﬁJ-e-nk’i‘ns, ‘ Jr-;
presiding, Mr. Brown was convicted bf the false identiﬁcatioh second or
subse»quent offense. Mr. Brown was then sentenced on all charges. The
trial court sehtenced Mr. Brown to a four-year active sentence on the
eluding Charge; a five year all suspended sentence on the felony receiving

“stolen property charge; a five year all suspended éenténce on-the false
identification, second or subsequent charge; and a ten day active sentence
on the driving on a suspended license charge. Mr. Brown received fines on

.the remainin.g trafﬁc infractions. The final sentencing orders in all cases |
w'ere entered on February 20, 2018.

On March 13, 2018, both sentencing orders were stayed and
suspended, pursuant to Rule 1:1 of the Rules of the Supreme Court of
~Virginia. Mr. Brown filed a motibn to éet éside_ the verdict pertaining to his
felony receiving stolen property and false identifiéation convictions. These
motibns were heard, and granted, by Judge Jenkins on April 23, 2018,

‘reducing both felony convictions to misdemeanors convictions. A re-

sentencing ordér was then entered on June 13, 2018, reflecting these

.§.



‘reductions. Mr. Brown was sentenced on these two, new, misdemeanor
~convictions to 12 months all suspended on each offense. Mr. Brown now

appeals his convictions to this Court.

STATEMENT OF FACTS

a. July 28, 2017 Trial: Eluding, Receiving Stolen Property, Traffic
Offenses : o

On June 22, 2015, Capital Poliée Oﬁiger_Andréw Sentipal observed a
vehicle in the.left-h_and turning lane at the intersection of North 14" Street
and Bi'oad Street in the City of Richmond. TT at 16. Normally, there is an
nQ'U-turn signv on the media'n dividing the six lanes of Broad Street, but at
_the timé of the stop the‘sign was damaged ‘and attached to a sawhOrSé
- where the permé’nent sign éhouid be. TT 17-18. Officer Séntipal observed a
vehicle a car Iength in front of him in the left lane of this intersecﬁon make a
U-turn at the red light. TT 18. Mr. B_rownwaé later determined to be the
driver of -ihis vehicie. TT 18, 24. Officer Sentipal had a vehicle cémera, ora
“dash-cam,” running'thaf day and thét was submitted as Commonwealth’s
Exhibit #2 at trial. TT 19, 34.

| Officer Sentipal initiated a traffic stop, and Mr.l Brown promptly pulléd
‘ovei right before the on—iamp to .Interstate 95. TT 18, 36. When Officer -
S'entipali ésked him for his license and registration, Mr. Brown told thev
‘officer he had neith.er his license nor registra'tion'with him, but he provided

#



the officer with the name “Willy Jémes,” along with a birth date and a Social
Security number. TT 25.

When Officer Sentipal went back to his car to verify the information

M B rown-providet; *Mr—Brown“d rove—awaysontoﬂ nterstate"95 25:

Officer Sentipal activated his emergency equipment, inoiu_ding his sirens

~and emergency lights, and pursued Mr. Brown for several miles on the

interstate. TT 26. There was heavy traffic on Ihterstate 95, in the City of

'Richmond. TT 2_7.'But the traffic lightened as the pursuit continued into

New Kent County on Interstate 64. TT 27.

Officer Sen_tipai d.escribed Mr. Brown'’s driving during ‘-the pursuit as
“reCkIess.” TT 27. The officer also testified that during the pursuit Mr. Brown
had. committed rhultiple lane cheng_e violations and.occaSioneily drove on
the shoulder of the interstate. TT 27. Acoordihg to OfﬁcerSentipaI, the
pursuit caused other motorists to move out of the way, and Mr. Brown had
cut off some people since they were not movmg out of the ‘way. TT 41
Hovi/ever Officer Sentipal also testified that he believed most peopie were

getting out of the way “because of [his] lights and sirens.” TT 41. Officer

Sentipal did not know the speed of the pursuit because he was fooused 'on

- the road. TT 28. Officer Sentipal only testified to a speed of 120 miles per

~ hour when the pursuit was on Interstate 64,_'whi_ch he had previously



testified to was in New Kent County. TT 28. Officer Sentipal further clarified
the lane chahges, “and all that stuff,” were in_Henrico. TT 28-29. The dash-

cam video shows Mr. Brown’s veh_icle'changing lanes on Interstate 95, and

using the_sh'oul‘dér'of-the*road,—but—does—n‘ot—sh’OW*hi*gh~rate's*qf—spee‘d,*o’r'—“—_-*-’
vehicles slamming on brakes to avoid Mr. BroWn. CdmmonWeaIth’s Exhibit
#2.

After a fifteen-minute pursuit,var. Brown voluntarily pulled over on
Interstate 64 in New Kent County and exited his vehicle with his hénds up.'
TT 29. .Officer Sentipal handcuffed and afrésted Mr. Brown,vand cqhductéd
a searé‘h of his person and vehicle with OffiCer.MulHeim. TT 29. Inside the.
véhicle were three sets of license plates, two of which WQre temporary
baherfags and the other a sét of real permanent plates. TT 31. The license
plates wefe in the backseat and trunk 6f the vehicle. TT 38. The Vehicle
itself was meséy inside. TT 40. The owner of the vehicle also found trash
bags of mail énd bank statements bélonging to Mr. Brown in the trunk of
-the»vehicle. TT 44, ”There were also two wallets found on Mr. BroWn’s
person—one belonging {o him,I and the other belonging to Willy Jarhes,
whom Officer Sentipal later learned was Mr. Brown’s brother. TT 30. Officer

- Sentipal returned Mr. Brown’s waﬂet, but seized WiIIy. Jameé’s wallet as

well as the license plates not registered to Mr. Brown. TT 31-32. There did |

%'



not appear to be any Signs of tampering inside the vehicle. TT 31. _Qﬁi_eer
Sentipal recovered the key to operate the vehicle once Mr. Brown was

detained. TT 40.

~Officer Sentipal tan all of the license pl

temporary tags came baek clear, but the set of permanent plates beIonged

~ to a vehicle reported stolen on June 4 2015. 1T 31 The plates physrcally

on on the veh|cle were registered to Mr. Brown. TT 39. Officer Sentipal also

ran Mr. Brown’s driving record and noted multiple driving convictions, with '

at least three driving while sUspended convictions. TT‘32. Mr. Brown’s
driving record was introduced, without objection, as Com/monwealth’e
Exhibit #1. TT 33. Officer Sentipal proceeded to cross-reference the VIN
assomated wnth the permanent plates, found inside of the car that were

connected to a stolen vehicle, with-the VIN of the vehicle Mr. Brown drove.

TT 32. He found that the VINs matched. TT 32. The vehicle, a 1992 or

. 1993 Toyota Camry, belonged to a Joshua Meyers. TT 43. |
b. January 30, 2018 Trial: Identity Theft
The case tried on January 30 2018 concerned the charge of identity

theft (second offense) agalnst Mr. Brown. Trial Transcnpt 1/30/2018° at 5.

3 References to the trial transcript of January 30, 2018 will hereafter be “Tr.
1/30/2018 at ___, and to the trial transcript of April 23, 2018 will be “Tr.
4/23/2018 at . ™

. T g



When Officer Sentipal approached Mr. Brown’s vehicle following his
pursuit, he asked Mr. Brown for his license and registration. Tr.1/30/2018 at

15-16. Mr. Brown informed the officer that he did not have his license or

—At | I

registra“t'i'bTr;“bUt'thﬁ"ﬁié—namé‘wa's Wi'l'lyTJ‘a'm'e's""wit'h"a”dateﬁf*b*irth"of July
12, 1938 and provided a Social Security number that the officer was later
able to link to Mr. Willy'James. Tr. 1/30/18.at' 17. ‘Once Mr. Brownt was
arrested, the officer asked what his real name was, at.'whiCh point Mr.
Brown provide:d the name of Quintin Irving Brown. Tr. 1/30/18 at 18.
Following Ofﬁcer.Sentipal’s testimony, thé Common‘wealt_h moved to enter
a certified copy of his prior identity fraud into evidence. Tr. 1 /30/2018 at 19-..
Over Mr. Brown'’s objectioh,‘ the Court ‘entered the certified document 'intov
evidence. Tr. 1/30/2018 at 19-20. The trial court found Mr. Brown guilty of
ideqtity theft to avoijd arrest, second offense, in violation of Va Code § 18.2-
186.3, subsection D. Tr. 1/30/18 at 24. |

On April 23, 2018, Mr. Brown argued a motibn to set aside his felohy_
convictions for receiving .stolen property and felony false identification. Mtn.
- Set Aside, filed 4/12/2018. These ‘r‘no‘tions ‘were conceded by the‘

Commonwealth, and the trial court entered new findings of guilt for

misdemeanor offenses of receiving stolen property and misdemeanor false -
identification. Te, 4232019 2k ¢-9, Re-Senbencing Orde- -
enteed 6/13)2014¢. |



REASONS FOR GRANTING THE PETITION

Petitioner Quintin irving Brown, Virginia prlsoner number 1146667

now on February 152024 but ;mmeds ‘y
would be released from imprisonment on_lULK_ZQT—%é%9—€§EX$—M9NTH$k _

instead of the July 28, 2020 estimated release date, if the State
Of'Virginia Departﬁent Of Corrections would corfectly compute.the
setneces imposed (4 years, 10 days—-Rlchmond time served (179
days—-Portsmouth concurrent with Richmond; and 90 days served in
New Kent (18-9447 of this Court) without jurisdiction).

Petitioner was rendered inadequate, incompetent, 1neffect1ve
~assistance of counsel and denied the opportunity to self- -represent
at trial when dissatisfied with counsel.

. The Commonwealth Of Virginia's integrity has been abridged, revoked
and diluted by deceit, deception,-misrepresentation, extrinsic and
intrinsic fraud by exceeding the maximum senfences imposed by law
and violating its own speedy trial rights statutes §§ 18.2-11 and §

19.2-243 of Virginia Code.

. The misdemeanor charges' imposition of 3 years suspended time and
supervised probation exceeds the maximum. 12 months authorized by

law for Commonwealth Of Virginia statutory law § 18.2-11 of the

Code Of Virginia 1950.

. The proper crediting of the sentences would entitle the petitioner
to release from incarceration within the next month and a half on
JULY 29, 2019, rather than the present estimate of July 28 2020
because the record does not speak the truth.

. The judgment of the City Of Richmond Circuit Court was void ab

initio and coram non Judice because the Court was without authority

to try the cases outside of prosecutorial limitations ststed in

state statutory law.

R



ASSIGNMENTS OF ERROR

. The trial court erred in finding Mr. Brown guilty of reeeiving
stolen property as there was insufficient evidence that. Mr.
Brown knew the vehlcle he was driving was stolen

This issue was preserved by Mr Brown’s Motion to Strlke Trlal
Transcript 7/28/2018" 48-50, denied by the trial court, TT-52; and
by Mr. Brown’s Renewed Motion to Strike, TT 55- 56 57-59,.
denied by the trial court 1T 62

.  The trial court erred in finding Mr. Brown guilty of felony
eluding as there was insufficient evidence that Mr. Brown
drove in a manner that interfered with, or endangered, the
operation of the law-enforcement vehicle or a person in the
City of Rlchmond -

This issue can be heard:by this Court under the ends of ju'sti.ce'
exception to Rule 5A:18.

llI. - The trial court erred in convicting Mr. Brown of lesser-
included misdemeanor offenses of receiving stolen property;
and false identification, following Mr. Brown’s Motion to Set
Aside the Verdict without determining if Mr. Brown knowingly,
and intelligently, waived his right to a jury on those two new
misdemeanor offenses

This issue can be heard by this Court under the ends of justice
exception to Rule 5A:18, o~ Rule 5: 2.5,

' References to the trial transcript for July 28, 2018 will hereafter be
referredtoas “TT__.7

13



identification. Tr. 4/23/2018 at 6-8; Re-Sentencing Order, entered
6/13/2018. |

ARGUMENT

. There was insufficien
driving was stolen.

‘svidence Mr. Brown knew the car he was
STANDARD OF REVIEW |
Thls Court rewews a challenge to the sufﬁcrency of the evrdence In

the light most favorable to the Commonwealth g|vmg them all reasonable

mferences quqmbothamv Commonwealth, 216 Va. 349 353 218 S.E.2d

© 534, 537 (1975) But thls Court must reverse the conwctron |f lt is “plalnly
wrong or wrthout evidence to support it.” Id. .
ARGUMENT

The Commonwealth falled to prove Mr. Brown knew the vehicle he
was driving was stolen. In order to convict Mr. Brown of ‘recelvmg stolen
property the Commonwealth was charged with proving that' Mr. Brown did

unlawfully receive the vehicle, “knowing that the property had been stolen.”

R. at 8v2 ‘(lndictment); Shaver v. Commonwealth, 30 Va. App. 789, 800, 520
S.E.2d 393, 399 (1999). Guilty knowledge is an essential element of
receiving stolen property. This requires actual knowledge, not constructive

knowledge, that the goods received were stolen. Lewis v. Commonwealth,

225 Va. 497, 503, 303 S.E.2d 890, 893 (1983). As there was no admission

g

14



by Mr. Brown he knew the vehicle was stolen, this actual knowledge must
necessari|y be proved by circumstantial evidence. Id. Circumstantial
evidence is only sufficient when it “exclude[s] every reasonable hypothesis
except that of gunt“wat 801, 520 S.E.2d at 399.

In this case, the,'_Comrnonwea|th coold not rely on any "freeent
possession” presumptioh:_'regard_ing Mr. Brown’s knowledge_ of the \rehicle
as stolen as the vehiCIe iwa's 'stote'n- ten days 'prior to when _Mr; Br'oWn was
found in possessron of |t. TT 42. Mr. Brown was not in possessllon of the '_

stolen vehicle “within hours of |ts theft " Bynum v. Commonwealth 23 Va

App. 412, 420, 477 S.E72d ;750, 754 (1996) (noting _rthe .defendants-
possession of the sto*len ve‘hicle “within hours of its t‘heft” was sighiﬁcant :
circumstantial evrdence to prove he had guilty knowledge of the vehicle as
stolen). Or even wrth a few days of the theft, but rather ten days after the
fact. TT 42.

There is also no evidence in the record that Mr. Brown purchased the

vehicle in a suspicious manner. In Shaver v. Commonwealth, the dvef,endant
stated that he purchased the aII'—terrain vehicle (ATV) for a "‘patently low
price.” Id. at 801, 520 SE2d 393 at 399. This Court heI‘d that these facts
supported the inference that the defendant knew the property was stolen.

|d. Here, there is no evidence about how Mr. Brown came into possession

1@
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of the vehicle, or that he acquired the vehicle by circumstances that should
have made him believe the vehicle was stolen. There was no damage to

the car, other than it being rather old. There'was also no indicia on the

vehicle itself that ¥H&8"Been stolen. Cf. Snow v. Commonwealth, 33 Va.
App. 766, 776-777, 537 S.E.2d 6, 11 .(~2000-) (noting:popped ignitien' of the
stolen vehicle as factor -'est'ab‘li's_-h_ing_ defendant’s guilty knowledge thet

§ vehicle was stolen). In fact, Mr. Brown had a key to the vehicle that wafs:_" .

- recovered by the officer at the s‘cene'. TT 40. T_his certainly'.indicafed Mr.

-Brown believed he was in ri_ghfful"pd.s_Seesion of the vehicle.

The trial court_relied on th.ree cifcumsteﬁcee to find Mr. Brown kn’ew
the vehicle he was driving was_.v‘st‘of*lven: 't-hat. he was in possession of the
~ vehicle, the license plates an‘d.r'nai‘l in '.the ve‘hicle,A ineluding those belonging _' -
to Mr. Brown, and the fact 't.hatvfl.\‘/Ir. Brewn evaded the police. TT 65—6’6.
However, these circumstancesi‘do eot exclude the reasonable hypothesis
of innocence t.hat Mr. Browﬁ did n'Qt 'know the vehicle was stolen: Mr.
Brown’s actions in eluding police could just as likely be because he lacked
a valid driver's license and/or rhad‘-hot registered the vehicle. And the
presence of Mr. Brown's own items—including license plates and mail—in
the vehicle is as consistent with his‘innocence as it is with any alleged

knowledge of the stolen status of the veh:icle.

1%



The fabt that Mr. Brown attempted to evade police is not dispositive
that he knew the vehicle he was driving was stolen. Mr. Brown’s multiple
dﬁving convictions suggest that it could be just‘as-'likely, if not more so, that
This hy.potheS|s of innocence is supported by thﬂe fact that when Mr. Brown.
initially--complied with the traffic stop», Mr 'Brown.: -brovided the name and
E |dent|fy|ng mformatlon of his brother, Wllly James TT 30. This supports an
- inference that Mr Brown provided thlS erroneous. mformatlon because he
| knvevw he did not have a valid driver's license, and was attempting to avoid a
new arréSt »fo‘_r_ his driving violatioh by relying orij»’h‘is brother’s identifying
| information. This is a reasonab‘lé hy_pothesis’ df innocence that is not
excluded by the circumstantial'e\"/ivdenCe'in-the C,ése. Additionally, there ié
.also the possibility Mr. Brown evaded police beca’use he had Iice‘nse plates

-on the.v:_ehicle not connected to that vehi¢le— a traffic invfraction.4

The presence of the license plates them'seives, in the vehicle, and
affixed"to’the vehicle, also fail _to be dispositive of whether Mr. Brown had
guilty knoWIedge about the car being stolen. Since there are no fact_svas to
- when Mr. Brown received the car, it _could also be the case that Mr. Brown

simply failed to timely register the car in his name. It could also be the case

* Virginia Code §46.2-613 renders it a Class 2 misdemeanor to affix license
plates issued for another vehicle.
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that Mr. Brown couldn’t afford the DMV's registration fee, given his
indigency.’ .This would explain the license plates .be_ing registered to a
different \iehicle_, and the use of old plates on the car itself. .

The fact that':""l\"?lr. Meyers'’s Iicense plates were inéide of the vehicle’s
trunk is also not necessarily indicative of guilty kndwl.edge.' Considering the
vehlcle S a.ge and condition and the time between the theft and Mr. Brown’s
arrest it |s not unhkely to f|nd a set of loose Ilcense plates |n a car that has
had mult|ple owners The Commonwealth, in other words has farled to rule
-out the-reasona_ble hypothesis that Mr. Brown acqurred -t_hrs veh:c|e in good.
faith. Certa.inty, the pres_e_nce- of Mr. Brown’s rnva.i‘t-and ban_k statements in
the trunk of th‘e_ vehicle indicated Mr. Brown b_e-tievedt_he veh'icle to be
permanently h.tsﬂ-, and not illegally obtained. TT. SO.IMr; Bro'wn’s personal
possessio,ns in the vehicle would be inconsistent with his intent to keep the
vehicle dnly temporarily, or with a kn‘owledge the vehicle was stolen. The
circumstantial e\ridence was insufficient to sldstain'th‘e element of actual
knowledge from Mr. Brown that the vehicle he wae driVing was stolen,

therefore;‘the trial court erred in denying his motions to strike.

> It costs $40.75 to register a passenger vehicle in the Commonwealth of
Virginia. Department of Motor Vehicles, available at
https://www.dmv.virginia.gov/webdoc/pdf/dmv201.pdf (last visited,
September 16, 2018). ’
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Il. The trial court erred in finding Mr. Brown guilty of felony eluding as
there was insufficient evidence that Mr. Brown drove in a manner that
interfered with, or endangered, the operation of the law-enforcement
vehicle or a person in the City of Richmond. ’

Standard of Review
This Court revrews a challenge to the sufﬁCIency of the evrdence in

the llght most faVOrable to the Commonwealth giving them all 'reasonable

mferences quqrnbothamv Commonwealth 216 Va. 349 353 2188 E2d

534 537 (1975) But thls Court must reverse the convrctlon |f iti |s “plalnly
wrong or wrthout ewdence to support it.” 1d. : o
Argument | |

Mr.. Brown d|d not drlve ln a manner conS|stent w:th a conwctlon of
felony eludlng In order to convnct an mdrvudual of felony eludmg the
Commonwealth must prove -that Mr. Brown, “drove... in a way, that'
-inten‘_ered with or endangered the operation of the law enf_orcement vehicle
or in a way that endangered a person. " R. at 81 (lndiotment)' .Jones ‘v

Commonwealth 64 Va App 361, 367-68 768 S.E.2d 270 273 (2015) The

 difference between felony eludlng and misdemeanor eludlng IS whether an
individual endangered the operation of a law enforcement vehicle or

endangered a person. Id. at 367, 768 S.E.2d at 27/3.



i. Mr. Brown’s driving behavior of 120 miles per hour, and multiple
lane changes, did not occur in the City of Richmond.

The trial court in this case specifically focused on the finding that Mr.
Brown put the officer’s life in jeopardy by going at high rates of speed in
finding evidence sufficientzof feIOny eluding; TT. 64-65. But this evidence )

~ was insufficient to sustam a felony eluding charge specrfrcaHy when- the‘

‘high rate of speed of 120 mrles per hour by the officer did not occur in the |

~ City of Richmond. TT 27 28 It is also true that Ofﬂcer Sentlpal testrﬁed |

- that Mr. Brown d|d not conduct the multrple lane changes he o'b_served ,. |

unttt the chase was in Hennco CoUnty. 1T 41.

in T.ho.mas V. Commonwealth, this.".Court addrressed a --sirn'jlar scenario
where a defendant .cornmitted ”rnisdemeanor e‘toding in two COntiguous"
‘.jurisdictions, bUt did‘ not commit -.felony' eluding in the jurisdiction -whereivh'e
was prosecuted. 38 Va. App. 319, 326, 563 S.E.2d 406, 409 (2002). in
Thomas, the accident that cau_éed injury to a driver of another vehicle, |
occurred in a different jurisdiction.s-Here, as well, some the elements that:
- :allegedly elevated Mr. Brown'’s driving behavior to a felony offense dvid not
“oceur in the City of Richmond: his 120 miles per hour and multiple "Iane

changes. It was error for the trial court to consider these factors in

® Thomas was decided under a previous version of Virginia Code §46.2-
817 where bodily injury elevated the offense from a misdemeanor to a
felony. See Va. Code 46.2-817 (B) (1999).
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convicting Mr. Brown, as they were not properly within the City of
Richmond.
ii. Mr. Brown’s driving behavior in the City of Richmond did not
endanger the offlcer or a person as required under felony

- eluding.

“In Jones V. C-ornmo'nWealth the defenda'nt' drove away after being

stopped by pohoe whlle both officers were st|I| partlally inside of Mr Jones’s

i vehlcle 64 Va. App at 364 768 S. E 2d at 272 As a result one of the

o 'offlcers was forced to run alongS|de the car for ‘about twenty feet before

ultimately .'falling onto the road. |d. at 365 768 S.E.2d at 272. The
, _defendant drove over the curb, and the car “ﬂew in the air.” 1d. at 365, 768
.S E.2d at 272. ThIS Court held the defendants conduct supported a
| conviction _of felony eluding, in part, because he endangered the officers by
driving away while they were still partially inside of the vehicle and making

a number of “unsafe maneuvers.” Id. at 369, 768 S.E.2d at 274.

' In Tucker v. Commonwealth, a state trooper tried to initiate a traffic
stop, but the defendant fled, passed three cars over “double solid lines” on
a two-lane highway, ran a red light, lost control of his vehicle, trayeled in'
excess of 105 miles per 'hour, and crashed into a tree. 38 Va. App. 343,
344-45, 564 S.E.2d 144, 145 (2002). He then got out of his car and ran into

the woods. Id. at 145. The court held in Tucker that the defendant’s driving
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and eubsequent collision “clearly endangered” both the Trooper and other
motorists. ‘Id_. at 344.

Mr. :Brown’s case is fundamentally different from Tucker, where the
defen‘d'an‘.t. vcf:rossed double solid lines. to pass th’reev cars on a two-lane
'highwey,,-lost -eontrol,‘ and cra_shed into a»tree,'g_ga_ l@g -38_Va. App. et'
343, or JoLes,f_whe_re the 'defe.nda»nt‘ drove awé.y;-'\:(vhilerla»w enforcement
officérs“weré inside his vehicle. gg@ at 365, »'}‘_7'68'»:8..‘E.‘.2d at 272, Mr.
- ':BrOV\./n did n'et endanger the life of Officer Sent'ibel»:er..other motorists when -
he drove away from the police stop.

‘ Ra'then what did occur in the City'-of thhmond ie ‘what tne dash-cam |
vide.oIShewsi: Mr. Brown switching Ianes,'and dr_;iyin__g on the shoulder to exit
onto Interstate 64. The dash cam -doee not ehow_ iother cars having to slam
on their breaks, or.veer aggreseively to'get out of Mr. Brown’s way. In facf,
Officer Sentipal testified that while he observed vehiC|es gét out of Mr.
Brown’e'way, he believed that was because of his»yl_ig'hts and sirens. TT 41.
‘Mr. Brow‘n- never drove*onto oncoming trafﬁc, nor-did he cross any double
yellow lines. Officer Sentipal also conceded ne Ceuld .not determine Mr.
Brown's speed initially because he was focused on the road. TT 28. Mr.
Brown also never lost control of his vehicle, or caused an accident, either to

himself or anyone else. In fact, he voluntarily pulled over on the median of

w
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the interstate after a period of time in New Kent County. TT 29. Given these
facts, Mr. Brown’s conduct, as it occurred in the City of Richmond, did not
endanger the Iives»of the officers involved or other motorists. Therefore, his
conviction for felonv'eluding must be reversed |

iii. This Court should invoke the ends of justice exception to
reach the error in this case. : :

, This Court .can_consider this issue under the enos'of justice_ exception
to Rule 5A18 Mr 'Brown did not argue the sufficiency of the‘évi-dence for |
the e.Iuding charge: m the triaI court, or that the triaI court co.uvld 'not consider
the actions by Mr Brown that dld not occur in the City of Richmond.
However endangenng a person, or the law enforcement officer is an
e‘iement of this offense. Va. Code §46.2—81.7 (B). And -there» is affirmative

evidence in the record | this element did not oceur. Redrnan V.

Commonwealth, 25 Va. App. 215, 221-22, 487 S.E.2d 269, 273 (1997)

(noting that to invoke the ends of justice exception “the appellant must
demonstrete...the record must affirmatively prove that an element of the
offense did not occur.”). | |

Here, the Commonwealth was charged with proving thater. Brown'’s
actions endangered the operation of the Iaw—enforcement vehicle or
endanger a person. The evidence in the record is that, in the City of

Richmond, Mr. Brown at worst refused to stop for the pursuing officer,
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drove on the shoulder and passed vehicles without using his turn signal.
The Officer testified he did not know fhe speed initially because he was
watching the road, TT 28, and when he did estimate the speed at 120 miles |
per hour this was in New Kén_t Cdunty, not the City of Richmond. TT 27, 28.
The Officer further ’te».s'tifiedvtha:t the lane changes occurred in"Henri‘»c_:.o» |
C_ou.nty, TT 28-29, and that vgh__i.cles wére getti-ng» out of the way_ bécaUse of_
his Iights and Sirens nqt Mr. ‘Bro_"v\'(n’__s driving. TT 41. There was no _aCciderit, B

= or aggressive manelrr/éré-"3,by- Al\./lr-;’_'_Brovvvn—nor ar\'y that he caused frdm othér- S
drivers. The e'videnc_evis'that Mr..BroWn was eluding ‘pol‘i-ce. But there rs |
affirmative evidence |n the recqrd he drd not endanger or interfere with the
law-enforcement officer, r)r ehdanger a person. Therefore, t'h'e e\nds of
justice exception is approbriaté&applied in this case to fix this error, and
find the evidence insufficient 'tovr;onvict Mr. Brown of a felony eluding. |
lll. The trial court denied Mr. Brbwn his constitutional right to a jury
trial on the misdemeanor charges of receiving stolen property, and
false identification.

Standard of Review | |

Constitutional arguments are reviewed de novo by this Court as

questions of law. Shivaee v. Commonwealth, 270 Va. 112, 119; 613 S.E.2d

570, 574 (2005).



Argument

Both the Virginia and United States Constitution guarantee a
defendant the right to a trial by jer. U.S.-CONST. AMEND VI; Va. Const. Art.
I, §8. In this case, Mir. Brown waivedvhis‘ ri.ght’to a jury trial for the receiving

- stolen property felony charge, as well as the veluding charge ,ahd ., .

accompanying traffic .offenses.” Following his convictions for those : o

' Charges,,.as well as the re-indic’ted false identification :'secbnd Charge_, Mr. B

~ Brown filed a Motion to Set Aside the Verdict. Motion to Set Aside, filed

‘4/12/2.0,18. In the Motion"Mr. Brewn asked the trial court to “*set aside his

convuctlons for the recelvmg stolen property, and false tdentuﬂcatton o

‘second offense. Id. At the motlons hearing the Commonwealth’s Attomey‘

‘-conceded Mr. Brown’'s motion to set aside, statmg the prior conviction for
false identification was faulty and did not qualify as a predicate conviction,
and that the evidence of ‘value of »-the allegedly stolen vehicle was
insufficient. Tr. 4/23/2018 at 4-5. Mr. Brown egr.eed that the two charges
should be reduced to misdemeanor charges. Tr. 4/23/2018 at 5-6. And Mr.
Brown did ask specifically for such red‘uetion in charges. Tr. 4/23/2018 at 5-

6, 7.

" The record does not show that Mr. Brown ever affirmatively waived his
right to a jury for the September 5, 2017 re-indictment of the false
identification second offense.
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At no time following this reduction, however, did Mr. Brown enter a
plea, of either guilty or not guilty, to the amended _misdemeanor charges,
nor was he specifically found guilty by the trial court of the amended
_ misder’hean’br chargesMr Brown also-did not Wa'iye his right to enter a not
guilty plea and be'trjed by a jufy for these twoimis_deméanor charges. This

-Co.urt- _faced' a-SimiIar situation in Fitzgerald V. Cdmmonwea'lt-h,'3’1 Va. App.

| 7':39', 525 S...E..Zd 604 '(2_000). In Fitzgerald a deféndanf was convicted.of.

'o,:b_j'ect» 'vsex,u:al penetration after a jury trial. Fitzg ev.vriald, 31 Va. App. at 740,
525 S.E.2d at 605. The defend'ant filed a moti'on.' to s“et aside the verdict,
~and »'t‘he trial court set aside the objeé_t 'sexUé‘l benetration co.nvict-ion, and
sua sponte entered a conviction for misdem.ean.or. assault and battery, over
the '.:d_efendant’s objection. Id. at 741, 525 S.E.2d at 605. This Court
reversed the misdemeanor assault conviction, holding the trial court
“exceeded its authority” by failing to order a new trial on the lesser offense.
Id. ét 605, 525 S.E.2d at 742.

‘The same scenario is presented here. The fact that Mr. Brown did not
initially ask for a jury trial on the original felony cﬁh.arges |s of no import, as
he .certainly had the right to demand a jury on the amended, and therefore
new, misdemeanor charges. This is similar to when this Court reverses a

.Convicti,on for a felony based on insufficient evidence, but finds there is
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sufficient evidence to sustain a conviction on a lesser-included,
misdemeanor offense. This' Court does not, sua sponte, convict the

defendant of the lesser offense, but rather remands the case for a new trial

on that lesser v.ofvfeh'se. See Gorham v. Commonwéalth; .1'5- Va. App. 673,_
678-79, 426 S.E.2d 493, 496-97_(1993). B | |

| Mr. B'roWn did not invite this error Mr. BroWn -név\:/er ésked the trial
court to f|nd h|vmr gunty of thev misdemeanor offense ‘Cf Manns V.

Commonwealth, 13 Va. App. 677, 679 414 SE2d 613 615 (1992)

(holding defendant could not claim error for misdemeanor -conVICtion on
appéal, when, "a't | ?'.sentenci'ng, : vboth défense‘ _couns‘él | and .-defendant
specifically asked‘ for the misdemeanor conviction). .-Defehse Ii_counsel stated
she did not contest the Commonwealth’s position that the idenvtification theft
second offense“‘would then be reduced to first offense idéntity theft, which
is @ misdemeanor.” Tr. 4/23/2018 at 5. And defense counsel asked the trial
court to “reduce that [receiving stolen property] to a misdemeanor a‘s» well.”
Tr. 4/23/2018 at 6. At no time, however, did defense co'u;nse_l,, br: Mr. Brown,
request the trial Cdurt enter a conviction for a misdemeanor. Rather, in the
written Motion to Set Aside Mr. Brown requested that his. convictions be set
aside, not that he be found guilty of Iesser-incIQded offenses. Motion to Set

Aside, filed 4/12/2018.
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Defense counsel, the ftrial court, 'and the Commonwealth’s
discussions about the appropriate sentence do not amount to invited error
in this case. The sentencmg dlscussmn simply highlights the trlal court’s
implicit flndlng of gu‘Tt on the two lesser-included mlsdemeanors ThIS
discussion does |nd|cate that Mr. Brown did not Contemporaneously object
to this finding of guilt, and the den_lel of his constltutlonal, right to_ a ]qry_ trial.
As such Mr. BrQWh is ‘arguing'.t'his Court ihvoke .fhe ends "o‘f ‘-j_ust"i‘ce
exception to Rule 5Af.18‘te reach *t»h'e merits of this iesue; E

The ends of jus’tice ‘does:apply here. Rule 5A:i',8 . Mr Browh was
denied a number of eese‘ntial, eonstitutional rights when the trial court
entered guilty find.inge to the th misdemeanors without.his con-sent.. Mr.
Brown was -denied the constitutional right to a jury trial, primarily, which.
ineorporated his Fifth Amendment right to testify-or not testify-in his own
defense. Deniel of essential rights is a factor appellate courts's‘hould

-consider in applying the ends of justice. See Cooper v. Commonwealth,

205 Va. 883, 889, 140 S.E.2d 688, 692 (1965) (mvokmg the -ends ofjustlce
exception where a _defe_ndant s confession was admitted at tnal in violation
of the defendant’s constitutional rights). Her_e, the de'nial of‘M‘r. B_rown’s.
right to trial was absolute and egregious, and therefore a manife'st. injustice.

This Court should invoke the ends of justice exception to Rule 5A:18 and/or

Role 5125, 'fz-fwd".\grtwvh +o .Q&;?E"n{;in I"‘V}f\g Brown telief and
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reverse Mr. Brown’s convictions for receiving stolen property, and false

identification, remanding those matters to the trial court for a new trial.

CONCLUSION

For the reasons .statéd a”bo‘»\_/e, Mr. Brown réspectfully requésts this :
Court grant his petition for appeéil_'and reverse and dismiés his convictions‘,.; .’
and/or reverse his .convic‘ti_dn»_s;_ and remand the case for :furt_héf |
proceedings. The Pa{';ﬁ;m _-Co«l—'a"\.).u‘r"'.-l: of certiorari should be gr&n‘&d
B | | : Respectfully submitted, | |
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