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QUESTIONS PRESENTED

ARGUMENT I

DID THE UNITED STATES DISTRICT COURT FOR THE EASTERN
DISTRICT OF MICHIGAN AND THE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT ERRONEOUSUY DENIED MR. BURNSIDE'S
REQUEST FOR A CERTIFICATE OF APPEAUABIUITY IN THIS HABEAS
CORPUS CASE WHERE JURISTS OF REASON COUUD CUEARLY DEBATE
WHETHER MR. BURNSIDE'S DUE PROCESS RIGHTS WERE VIOUATED AND
HE IS ENTITUED TO A NEW TRIAU BASED ON NEWLY DISCOVERED
EVIDENCE, WHERE THE PROSECUTOR KNOWINGUY USED PERJURED
TESTIMONY FROM LUEAH WATSON, WHOSE TESTIMONY WAS BASED ON
THREATS AND INTIMIDATION; AND THAT JUDGE FARAH'S FACTUAL
FINDINGS ARE NOT ENTITUED TD A PRESUMPTION OF CORRECTNESS?
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ORDERS BEUou

The United States Dourt of Appeals for the Sixth Circuit denied Mr., Burnside
a certificate of sppealahility in an unp&blished Order dated April 29, 2020.
This Order is reproduced in the appendix to this petition as Appendix A and is

cited at Burnside v. Rewerts, 2020 U.S. App. LEXIS 13803 (April 29, 2020).

United States District Court for the Eastern District of Michigan denisd Mr.
RBurnside's petition for writ of habeas corpus in an unpublished apinion and
order on August 28, 2019. The court went on to deny Mr. Burnside a certificate
of appealsbility as to a1l issues in the petition in the same opinion and ordes.

This Opinion and Order is reproduced in the appendix +to this petition as

Appendix B and is cited at Burnside v. Campbell, 2019 U.S. Dist UEXIS 146288
(E.D. Miéh., Aug. 28, 2019). N

The Michigan Supreme Court denied Mr. Burnside leave to appeal on collateral
review of his stete court judgment in an QOrder dated June 28, 2016, This Order
is reproduced in the appendix to this petition as Appendix C and is cited at

Peaple v. Burnside, 20156 Mich. LEXIS 1236 (Junz 28, 2016).

The Michigan Court of Appeals denied Mr. Burnside leave to appeal on
collateral review of his state court judgment in an unpublished Order dated
September 15, 2015. This Order is reproduczd in the appéndix to this petition as

Appendix D and is cited at People v. Burnside, 2015 Mich. App. LEXIS 2636 (Sep.

15, 2015).

The Genesee County Circuit Court denied #r. Burnside collateral
postconviction relief fTrom his state court judgmeznt in an uﬁpublished Dpinign
and Order dated July 14, 2015. This QOpinion and Order is repraduced in an
appendix to this as Appendix E.

The Michigan Supreme Court denied Mr. Burnside leave to appeal on direct



sppeal of his state court judgment in an Order dated Octoher 28, 2014, This
Order is reproduced in the appendix to this petition as Appendix £ and is cited

at People v. Burnside, 2014 Mich. LEXIS 2053 (0Oct. 28, 2014).

The Michigan Court of Appezls affirmed Mr. Burpside's convictions and
sentences in an appeal of right from his stete court judgmert in an unpublished
Opinion dated April 17, 2014. This Opinion is reproduced in the appendix to this

petition as Appendix G and is cited at People v. Burnside, No. 309807, 2014 Mich

App. LEXIS 723 (Mish. Ct. App. Apr. 17, 2014).

STATEMENT OF JURISDICTION

The final judgment dismissing Mr. Burnside's haheas corpus petition in this
case was entered by the United States District Court for the Eastern District of
Michigan on August 28, 20192. The district court's judgment is reproduced in the
appendix to this petition as Appendix H. On the same date, the district court
denied a certificate of appealsbility with respect to all of the grounds réised
in the habeas petition in the same opinion and order that it issued denying the
writ. See Appendix B. The Petitioner filed a timely notice of appeal in the
district court. The United States Court of Appeals for the Sixth Circuit
subsequently issued an order denying s certificate of appealability on April 29,
2020, See Appendix A. This petition was timely filed within ninety days sfter
that judgment.

| The jurisdiction of this Court is invoked pursuant to 28 U.5.C. § 1254(1):

United States v. Hohn, 524 1J.5. 236 (199R),.

STATUTORY PROVISIONS INVOLVED

28 U.S.C. § 1254(1):

Cases in the courts of appeals msy be reviewed by the Supreme Court by...urit of
certiorari granted upon the petition of any party te any civil or criminal case,
before or after rendition of judgment or decree.



28 U.S5.C. § 2253(c):

(1) Unlsss & circuit justice or judge issues s certificate of appealability,
an appeal may not be taken to the court of appeals from---
(A) the final order in a habeas corpus proceeding in which the
detention complained of arises out of process issusd by a State court;
or (B) the final aorder in e procesding under section 2255.
(2) A certificate of appealability may issue under paragraph (1) only if the
applicant has made 2 substantial showing of the denial of a constitutional
right.
(3) The certificate of appealzhility under paragraph (1) shall indicate
which specific issue or issues satisfy the showing required by paragraph
(2).
STATEMENT OF THE CASE

Complaintant Antuyne Ledesms was driving west on Court Street in Flint on
July 30, 2009 around 2:30 in the afternnon. As she approached Ann Arbor Street,
close to the White Tavern, she noticed a Black SUV suwerving. She was talkimg to
her father on the phopsz at the time, he told ﬁer "to get close encugh to get the
license plate number." (TT, 2-23-12 pg. 14-15 Appendix N).»Ms. Lledesma was able
to get the plate number, £XJ8088, and gave it to her dad. (7T, 2-23-12 pg. 15-
16, 21 Bppendix N),

The Black SUV was traveling in the same direction as Ms. Ledesma. At Miller
RFoad, the SUV moved to the left turn lang. The windows were down and Ms. ledesma
could see a3 hlack male assaulting a white female. Ms.lLedesma yelled, "Leave her
alone; you're not fuckin' right." After the light turned green, Ms. Ledesms
proceeded down Court Street. Shs testified that I, "Noticed in my rear-visuw
mirror that the SUV had got out of the turning lan2 and got behind me." (TIT, 2-
23-12 pg. 16-17 Appendix N).

She picked up her pace, then the SUV pulled aleng the side of her car. (TT,
2-23-12 pg. 17-18 Appendix N). Ms Ledesma saw the man's hand going up, extendad
in bher direction, and heard the first shot. She ducked down, "hit the

accelerator, and then heard snother shot.®



However, she did not see @ gun or a muzzle flash. (TT, 2-23-12 po. 18, 34
Appendix N). The Black SUV then turned left onto Durand Street. (TT, 2-23-12 pag.
12 Appendix N). Ms. Ledesma did not see the man's face and could not identify
him or "the white female that was sitting in the passenger's side." (T, 2-23-
12 pg..21-22, 35-36 Appendix N). Both Ms. Ledesma and her father phoned 911
immediately to report the incident. A bullet hole was later discovered in the
rear quarter panel of her car. (TT, 2-23-12 pg. 38 Appendix N).

Leah Watson testified that Avern Burnside had been her boyfriend for six
vears. (TT, 2-23-12 pg. 48 Appendix N). On the aftermoon of July 20, 2009, ths
couple had gene to s rastaurant on Court Street. (TT, 2-23-12 pg. 49 Appendix
N). When they left, Mr. Burnside was driving his Tahoe truck that was titled to
Ms. Watson. They were yalling and screaming back and forth and he was grabbing
her hair, shoving her head down. (7T, 2-23-12 pg. 49-51 fppandix N).

Ms. Watson testified that a woman leled up next to them while they were in
"the turn lane to go onto Miller Road." Mr. Burnside got bashind ths car, then
met up with it. She said "he put his arm over me...the gun was right in front of
my face and Mr. Burnside shot at her." (TT, 2-23-12 pg. 52-53 fAppendix N). Ms.
Watson said after Mr. Burnside drove hﬁme, he left walking. (TT, 2-23-12 pg.
Appendix N).

Ms. Wstson later respondsd to 8 notice left by the Flint Police Depsartment.
She claimed she did not tell Sergeant Broun "the truth about what happensd that
day, right sway" becasuse she was scared of her "bayfriend at the time." Houever,
she later told him the truth. (7T, 2-23-12 pg. 56 Appgndix NY. Ms. Watson
testified for the prosecution at the preliminsry exsmination held in this case.
Houever, afterwards shs sent Judge McDoud & lengthy, notarized letter admitting
that she had lied on the witness stand. (TT, 2-23-12 pg. 66-73 Appendix N).

t a pre-trisl heering held before Judge Farsh on February 15, 2012, the



parties discussed the prosecution's notice of the intent to present svidence of
an zlleged prior act of Mr. Burnside under MRE 404(b). The prosecutor asserted
the proposed evidence, which claimed that in 2005 Mr. Burnside argued with Ueah
Watson and at that time fired 3 gunshot st her as she was driving away in her
vehicle, was admissible under the evidenez rule to prove Mr. Burnside's identity
as the shooter in the case at bar, his system of doing an act, and his intent in
the present case. (PT, 2-15-12 pg. 3-6 Appendix U). The prosecutor acknowledged
that Ms. Watson had recanted her sllegztiocns in this case, and Mr. Burnside was
never cherged with sny domestic violence charges agszinst Ms. Watson in the
present case. (PT, 2-15-12 pg. 6 Appendix U). Judge Farsh concludsd the svidence
of the alleged act from 2005 was admissible in the case at bear. (PT, 2-15-12 pag.
18-23 Appendix L).

When Ms. Watson testified as a prosecution witness, she did relate the
allegation that Mr. Burhside fired a2 weapon at her car as she wes ﬁriving away
from him following an argument between the two of them. (TT, 2-23-12 pg. 123
Appendix N).

The defense filed a motion requesting exclusion of the alleged jéilhause
telephone conversations. The court ruled the tzpes were sdmissible. (PT, 5-17-
10 pg. 9 Appendix J). The prosscution was allouwad %o introduce transcripts of
the alleged jailbouse telephons conversations purported to be Leash Watson and
Avern Burnside. (PT, 2-15-12 pg. 34, 37 Appendix L). Mr. Burnside made = matter
of record regarding the inaccuracies in the allegéd jsilbhaouse telenhons
transcripts: Your Honmor, I want to inform the Court the transcripts, they are
not accurate. Wor can I utilize the alleged incorractly information related to
wha is actually speaking. They are saying words I did not say. (PT, 7-12-11 pg.
9 Appendix K).

Housver,the court ruled that the transcripts of the alleged jailhouse



telephone conversstions would he read after voice identification. (PT, 2-15-12
pg. 34, 37 Appendix L). During direct examination of Leazh Watson, the prosecutor
introduced-a snippet of the phone recording fram the Genesee County Jail. Ms.
Watson claimed that she recognized the voices on the recording as hers and Mr.
Burnside's. (7T, 2-23-12 pg. 77-79 Appendix N). Then thé prosecutor read the
alleged jailbouse telephone conversations purported to be Lezh Watson and Avern
Burnside from the transcripts. (T7, 2-23-12 pg. 77-121 Appendix N).

The jury trial in this case began on Fehruary 22, 2012, before the Honorable
Mark Latchana, District Court Judge who was sitting in for Joseph J. Farah,
Circuit Court Jdudge.

Mr. Burnside was convictsd of assault with intent to murdep; carrving a
concealed weapon; felon in possession of a firearm; discharging a weapon from a
vehicle; and possession of a firearm during the commission of a felony following
the jury trial. (7T, 2-24-12 pg. 130 Appendix 0). Mr. Burnside was sentence to
serve 240 months to 480 months with a consecutive 24 months. (5T, 3-28-12 pg.
18-20 Appendix P).

Mr. Burnside appealed the convictions and sentences as a matter of right.
The Michigan Court of Appeals affirmed Mr. Burnside's convictions on April 17,
2014 in Docket No. 309807. See Appendix G; Court of Appesls' Opinion, 04-17-14,
The Michigen Supreme Court subsequently denied leave to appeal eon Octeber 28,
2014 in Docket No. 149464, See Appsndix F; Michigen Supreme Court Order, 10-28-
14,

Mr. Burnside subsequently filed a motion for relief from judgment pursuant
to Mich. Ct. R. 6.500 et seqg in the Genesees County Circuit Court.

In Mr. Burnside's Motion for Rslief From Judgment (ground one), he submitted
the sworn sffidavit of Leah Watson (5-13-14 Appendix §), who was a primary

government witness in Mr., Burnside's trial. In the affidevit, Wstsan recants her



trial testimony, stating that she testified falsely when she implicated Burnside
as heing involved in thé crime. She explains that she made these false
statements becesuse the police officers threatened to send her to prison for this
crime, and that she was scered of the police officers. She also explains that
Burnside did not shoot at her in 2005. And she states thet upon reading the
telephone transcripts, ehe'sau a2 lot of errors. And that she was not given the
oppartunity to confirm if the conversations presented to her were indeed
Burnside and herself. Nonethéless, Judge Farsh denied Mr. Burnside's perjured
testimony claim implying thst Watson's affidavit wan not credible and "¢here was
nothing about which the Peoples were aswsre that suggasts they presented perjured
testimony..." See (3udge Farah's decision pg. 1-2 Appendix E).

Mr. Burnside subsequently f}led an application for leave to appeal with the
Michigan Court of Appeals,'éhich"wés denied on September 15, 2015 in Dockat No.

328485, See Appnndxx D, Mlchiqan Cnurt of Appeals Order, 06-28-16. Mr. Burnside

.... s

k4

subsequently filed an apollcat?oh for leave to appeal with the Michigan Supreme
Court, uhlch was denled on June 28, 2016 in Docket No. 152410 (17). See Appendix
C; Mibhigan‘Supreme Court Order, 06-28-16.

On September 14, 2016, Mr. Burpside filed a petition for writ aof habeas
corpus in the United States District Court for the fastern District of Michigan,
which is the subjsct of the instant petition for certiorari. The district court
had jurisdiction over +this haheas proceeding under 28 U.5.C. § 2254. Mr,
Burnside's petition raised +the following five grounds for relief: (1) the
prosecutor knowingly used perjured festimony from Leah Watson; (2) the alleged
phone caonversations purported to be betwsen Leah lWatson and Avern Burnside ware
not sufficiently authenticated and weres not trustworthy; (3) the verdict is
against the great weight of the evidence; (4) ineffective assistance of trial

counsel, where he Tailed to compel the prosecution to hand over the exculpatory



phone cezlls from the Genssee County Jail, and failed to let Burmside hear the
phone recordings;(5) and ineffective assistance of appsllate counsel.

After filing his initial petition, Mr. Burnside filed an amended petition
for writ of habeas corpus on May 25, 2017, adding five additional grounds, and
on July 3, 2018, added one more ground: (6) the trial court erred in allowing
‘palice sergeant to testify about the behavior of domestic violence victims; (7)
the prosecutor committed wmisconduct because her opening statement was
argumentative, she vouched faor the credibility of prosecution witness, and
elicited improper dpinion testimony; (B) prior bad acts svidence was improperly
admitted; (9) right to a speedy triasl was vinlated: (10) trial counszl uwas
ineffective; (11) and cumulative effect of trisl errors denied Burnsida a fair
trial. Following supplemental briesfing, the district court denied Mr. Burnside's
habeas corpus petition and declined to issue s certificate of sppealability. See
(District Court's Opinion pg. 24 Appendix B).

Mr. Burnside timely filed a Notice of Appeal in the district court. On April
29, 2020, the Sixth Circuit denied Mr. Burnside's request for a certificate of
appealability. See (Sixth Circuit Court's Order pg. 3 Appendix A).

Mr. Burnside asserts that he is entitled to proce=d on appeal to the United
States Court of Appeals for the Sixth Circuit with respect to ground ane and the
supplemental pleading to his hsbeas petition, and hs petitions this Court for

permission to de so.



REASONS FOR GRANTING THE WRIT

ARGUMENT I

THE UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF
MICHIGAN AND THE UNITE? STATES COURT OF APPEAUS FOR THE
SIXTH CIRCUIT ERRONEOUSLY DENIED MR. BURNSIDE'S REQUEST FOR
A CERTIFICATE OF APPEAUABIUITY IN THIS HABEAS CORPUS CASE
WHERE JURISTS OF REASON COUUD CUEARLY DEBATE WHETHER MR.
BURNSIDE'S DUE PROCESS RIGHTS WERE VIOUATED AND HE IS
ENTITUED TO A NEW TRIAU BASED ON NEWLY DISCOVERED EVIDENCE,
WHERE THE PROSECUTOR KNUMINGGY USED PERJURED TESTIMONY FROM
UEAH UWATSON, WHOSE TESTIMONY WAS BASED ON THREATS AND
INTIMIDATION; AND THAT JUDGE FARAH'S FACTUAL FINDINGS ARE
NOT ENTITUED TO A PRESUMPTION OF CORRECTNESS.

Mr. Burnside reised eleven grounds for relief in his petition fer writ of
habeas corpus in the district court. Mr. Burnside has made a substantial showing
of the denial of 2 constitutional right, ss required by 28 U.5.C. § 2253 (c)(2),
with respect to ground one and the sﬁpplemahtal pleading to the habeas petition,
which =zlleges that Mr. Burnside's due process rights wera violated and he is
entitled to 2 new trial bassed on newly discovered evidence, where the prasscutor
knowingly used perjured testimony from Leah Wetson, whose testimony was based on
threats and intimidation; and thst Judge Farah's factusl findings are not
entitled to a presumption of correctness.

Prior to the effective date of the Anti-terrorism and E£ffective Death
Penalty Acf of 1996 (AEDPA), Pub. L. No. 104-132, 110 Stat 1214, s certificate
of probable cause was reqguired before an =zppeal from s federsl district court
order could be taken in habeas cases. In arder to obtain a certificate of

probable cause a petitioner was required to make a Ysubstantial showing of the

denial of (a) federal right." Barefoot v. Estelle, 463 U.5. 880, 103 S.Ct. 3383,

77 L.Ed. 2d 10590 (19B2). Under Barefaoot, all dsubts ares to be resolvad in favor
af the petitioner in making this determination. Barefoot, supra, 463 U.S. at
883, n. 4, Tha @rabahle cause stsndard in this context was intended to bs 2 low

hurdle to surmount, and has been noted to require only "somsthing more than the



ahsence of frivelity.* Barefoot, supra, 463 U.S5. at B893.

Obviously, Mr. Burnside is not required to show that he should prevail on
the merits 2s in every case where a certificate of appealability is required ths
district court has made a determinastion agsinst the petitinner on the merits.

Under Barefopt, this Court has instructed %that the certificate should be
issued when 2z petitionar shows that "th= issues are debstable smong jurists of
reason," or "a court cauld resolve the issues in a different manner," or "the
issues are adaguate to deserve encoursgement to proceed further," or the issues
are not "squarsly foreclosed by statute, ruls or suthoritative court decisianvor
[not] lacking any factual basis in the recerd." Barefoot, supra, 463 U.S5. at
854,

While Barefcot, supra, wes obviously issued when the required certificate
was one of praobable cause, this Court, along with ssveral circuits, has held
that there is no real change from the showing required for a certificate aof
probable cause now that the required certificste is one of appealability under

the AEDPA. Slack v. McDaniel, 528 U.5. 473, 483-484, 120 S.Ct. 1585, 146 L.Ed.

2d 542 (2000). See alsoc Reyes v. Keane, 90 F.3d 675 (2nd Cir. 1996). In fact,

the intent of Congress in this respect when passing the AEDPA was to codify the

Barefoot standard. Slack v. McDaniel, supra, 120 S.Ct. at 1603; Lennox v. Evans,

B7 F.23d 431 (10th Cir. 1996); Lvons v. Ohic Adult Parols Authority, 105 F.3d

1063 (6th Cir. 1997)(noting that '"the AEDPA merely codifies the Barefoot
standard" and that the only difference in the statutory language is an applicant
seeking a certificate of appealability must make "a substantial showing of the
denial of a constitutional right.")(emphasis added).

In Miller-El v. Cockrell, 537 U.S. 322, 336, 340, 123 S. Ct. 1029, 154 L.

£d. 2d 931 {(2003),this Court reaffirmed its prior holding in Slack when it

stressed that the AEDPA's section 2253(c) "codified our standard, announced in

10



Bargfoat v. Estelle [ ], for determining what constifutes tha requisite showing

[{for obtaining leave to appeal sz district court's denial of habeas corpus
- relief]. Under the controlling standard, a petitioner must ‘'sholw] that
reasonable jurists could debats whether (or, for that matter, agree that) the
petition should have been resolved in a different manner' or that the issues
presented were 'adequate to deserve encouragement to praceed further.'! Miller-
El, supra. This Court further stressed in Miller:@£ that the standard for s
certificate of appealability is '"much less stringent" than the standard far
success on the merits, and that petiticners need not show that thay are likely
tn susccesd on appeal or that any reaénnable Jjurists would, after hearing the
appeal, rule in their favor. Id. Rathef, the petitioner need only show that
"reasonable jurists would find the district court's assessment of the
constitutional claims debatzble or wrong. 1d.

A review of the issue that Mr. Burnside raised in ground onz and the
supplemental pleading of the habeas petition confirms the conclusion that this
particular issue is substantial. Petitioner argued in ground one and the
supplemental pleading to the petition for writ af Habeas corpus that Mr.
Burnside's due process rights were violated and he is entitled to 8 nmew trial
based on newly discovered esvidance, where the prosecutor knowingly used perjured
testimony from Ueah Watson, whose testimony was based on  threats and
intimidatian; and that Judge Ferah's factual findings are not entitled +o a
presumption of correctness.

AR state denies a criminal defendant's due process when it knowingly uses
perjured testimony at trisl or =2llows untrue tegtimony to go uncorrected. Giglio

v. United States, 405 U.S5. 150, 153-54 (1972) ;Napue v, Illinois, 360 U.S5. 264,

268-70 (1959). And when a witness perjuras himself because of threats from

police officers, the defendant suffers "a deprivation of rights guzranteed by

1



the Federal Constitution." Plye v. Kansas, 317 U.S5. 213, 214-16 (1942). To

succesd in showing a due process violation from the use of alleged perjured
testimony, a defendant has the burden of establishing that (1) the witness in
guestion actually gave false testimony, (2) the falsity wss matsrial in that
there was e reascnabie likelihood that it affected the judament of the jury, and
(3) the prosecution used the testimony in question knowing that it was false.

Biglio v. United Statss, 405 H.5. at 153-54.

In the instent case, Mr. Burnside submitted the suworn affidsvit of Lesh
Watsan (5-13-14 Appendix §), who was & primary government witness in Mr.
Burnside's trisl. In the affidavit, Uatson recants her trial testimony, steting
that she testified falsely when she implicated Burnside ss being involved in the
crime. She explains that she made these false statements becsuse the police
of ficers threstened to send her to prison for this crime, and that she was
scared aof the police officers. She alsao sxplsins that Burnside did not shoot at
her in 2005, And she states that upon reading the telephone transcripts, she saw
a 1ot of errors. And that she wés nat given the opportunity to confirm if the
conversations presented to her wsre indsed Burnside and herself. Nonetheless,
Judge Farah denied Mr. Burnside's perjured testimony cleim implying that
Watson's affidavit.was nat credible and "there was nothing sbout which the
People were aware that suggests they prasented perjured testimony..." Sese (Judge
Farash's decision pg. 1-2 Appendix E£). Judge Farah's decision was unreazsonable

(as shown below) both legally and factually. 28 U.5.C. § 2254 (d)(1)(2).

A. THE PROSECUTOR KNOWINGLY USED PERJURED TESTIMONY

This Court in Meoney v, Haolahan z2pplied the prohibition against using false

testimony to"prosecuting officers" and the "State" generally; Moagney applies -

12



to the sctians of law enforcement. Ses Mopney, 254 U.S. st 112-13 (1935). Lesh
Watson's affidavit shows that police officers knew that she "originally stated
to them that the man that committed this crime was & man" she "uass engeged in a
sexual relationship with, despite being involved in a releationship with Avern
Burnside at that time..." The name she know him by is Ty, and the police
. officers =till Qsed her perjured testimony in violation of Mr. Burnside's due
process rights. Sse (Leah Watson's affidavit 5-13-14 Appendix 5). Prohibitions
against providing false testimony apply to law enforcement afficers; Mr.
Burnside needed not prove that the particular prosecuting attorney at trial kneuw
that Leash Watson's testimony was perjured. The Third Circuit has made clear that
when law enforcement officers procure fslse testimony and present it at trial,
the state is liable for the resulting Moonsy viclation even if the prosecuting

afficers do not know the testimony is pzrjured. Curran v. Delsware, 259 F.2d

707, 712-13 (3rd Cir. 1959); Limene v, Dondan, 372 F.3d 39, 47 (1st Cir.

1997} (holding that "[ilt strains credulity tn suggest that FBI agents and police
officers, duly swern to uphold the law, do not fall within the compass of

[Mooney/Napue] prascrptions"). Therefore, reasonable jurists could debate

whether police officers knew that Leah Uatson's trial testimony was false.

B. THE TESTIMONY WAS PERJURED
tr. Burnside's perjured testimony and uwitnzss intimidstion elaim arsz
pramised on Leah Uatson's sunrn affidavit, in which Wetson states that she was
taken in front of Judgz Farsh on a $50.000 bend hearing, ses also (Petiton to

hold Watson to bail 1-20-11 Appendix R), and she knew then there uwas nothing she

13



could do but to get on the stand and just say what thay wanted her to, and she
had no choice but to say that it was Burnside who committed the crime, as a
result of being intimidated by the prosecutsr and poliée officers. Watson zlso
states that she testified falsely when she implicated Burnside as besing involvad
in the crimz. And she explains that she made these false statements because the
pnlice threatened to send her to prison for this crime, and that she was scared
of the police. See alsc (Leah llatson's Affidavit of case witness Appendix Q).
However, for s conviction besed on false testimony to offend due process, (as
proven here), there must be "the presence of impermissible stote involvemant in

the untruthful testimony.® Burks v. Egeler, 512 F.2d 221, 225 (6th Cir. 1575);

Pvls v. Kansas, 317 U.5. 213, 215-16 (1942). Uatson's stztements, indicate thst

the prosscutor =nd the police threatened her into implicating Mr. Burnside.
"[Dleliberate deceptian of a court and jurors by the presentstion of knoun false

evidence is incompatible with 'rudimentary demands of Justice." Giglio v. United

States, 405 U.S. 150, 153 (1372)(quoting Mooney v. Holohan, 294 U.5. 103, 112

(1835). Therefore, reasonable jurists could debate whether Lesh Watson's trial
testimony was false because it was based on threats and intimidation.
Additionally, Leesh Watson's affidavit was central to the prosecutiaon case.
The information that \UWatsen claimed in  her affidavit that she uwas
‘pressured by police officers to testify or risk going to prison would go
directly to her believability. Mr. Burnside's trial counsel attempted +to
undermine Wlatson's credibility by showing that, in the trial, Watson claimed and
denied that Ty shot et ULedesma's case. See (1T, 2-23-12 pg. 66-73; 52-53
Appandix N). Lesh Watson's affidavit would have pravided the jury with an
alternate explanation for her inconsistent tastimony--namely thet it wes
perjured and police officers intimidated hsr into making the statements. See,

e.g., U.S. v. Perdomg, 929 F.2d 967, 971-72 (3d Cir. 1951)(undisclosed evidence

14
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would have presented a new and different ground for impeachment and was
material). Therefore, reascnable jurists could debate whether Lesh Watsen's

affidavit is helisvable.

C. THE TESTIMONY WAS MATERIAL

This Court has applied the materiality staenderd articulated in Brady v.
Maryland, to claims that false testimony was knouingly presentsd st trisl. The
terms ‘"raasonable likelihood" and '"reascnszble possibility" sre treated as

synocnyms. See United States v, Baoley, 473 U.S. 667, 679-80 (1585). To dsternine

its materiality, perjured testimony "must be evaluated in the context of the
entire record" to determine whether it creates s reasonsble doubt about

defendant's guilt. United States v. Agurs, 427 U.S5. 97, 112 (1976). From the

testimony and evidence provided in Mr. Burnside's trial Watson was the only
witness to implicete end identify Burnside. See (TT, 2-23-12 pg. 52-53; 77-79;
123 Apoendix N). But she recanted that testimony &s well, See (Watsan's
affidavit explaining thet the man that committed this erime name is Ty, and that
Burneide did not shoet at her in 2005. She alsc states upon reading the
telephone transcripts, she saw a lot of errors. And that sh2 was not given the
opportunity to confirm if the conversatinns presented to her were indesd
Burnside and herslef... pg. 1;2 Rppendix S). The other witnesé Ledesma couldn't
igentify Mr. Burnside as the perpetrator. See (TT, 2-23-12 pg. 21-22 Appendix
N). And there was no ather physical evidence that tied Mr. Burnside to the
crime. So Leah Watson's perjured testimony is materisl and not harmless.
Furthermore, perjured testimony reasonably likely %o have affected +he
verdict at trial when it bears on thz credibility of ths witness. In Giglic this
Court féund that ths perjured testimony was materisl because "the Gavernment's

case depended almost entirely on [the witness's] testimoy,? end without it



"there could have been no indictment and no evidence to carry the case tao the
jury." 405 U.S. at 154. The government's key witness's credibility was "an
important issus in the cas=2." Id. at 155. Here, like in Giglia, Watsan's
testimony was crucial at triasl. If the jury had known Leah Watson lied, there
would have been nothing left of the case against Mr. Burnsicde. Watson's trial
testimony was criticel to demonstrsting that Mr. Burnside had shot 2t Uedesma's
car. See (7T, 2-23-12 pg. 52-52 Appendix M). Finslly, if, Leah Watson's trial
testimony is not considered, then the only legitimete verdict would be an
acquittal. Sa there is more than & reasonasble likelihood that Leah Matsan's
parjued testimoﬁy affacted the verdict st Mr. Burnside's trial. Therefpra,
reasonable jurists could debate whether Leabh UWatson's perjured testimany is

material.

D. JUDGE FARAH'S FACTUAL FINDINGS ARE NOT ENTITUED TO A PRESUMPTION oF
CORRECTNESS. '

The jury trial in this case began on February 22, 2012, befare the Honorakle
“ark Latchana, District Court Judge whao was sitting in for Joseph J. Farsh,
Circuit Court Judge. Therefore, Judge Farah's factual findings, in particular
its credibility finding of Lesh Watson's affidavit, are not entitled to =
presumption of correctness. 2R U.5.0. § 2254(e)(1).

The Tact that Judge Fareh who reviewed Leah Watson's affidavit relating to
the perjured testimony and witness intimidztion claim was not ths same state
judge uwho presided over Mr. Burnside's trial or sentencing. See (7T, 2-22-12;
T, 2-23-12; TT, 2-24-12; and ST, 3-28-12). Therefore, Judge Farsh was not in an
optimal position to essess the ecredibility of Lesh Watson's affidavit. Because
Judgz Farah did not have the henefit of observing Leah Watson's testimony at
trial. See (77, 2-22-12; TT, 2-23-12; 1T, 2-24-12). So Judge Fsrah cannot make

credibility determination of Uessh UWetson's affidsvit bassed on erroneous
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assumptions and speculation. see (Judge Farsh's Order 7-14-15 pg. 1-2 Apnendix
E), and having not considered the demeanor of Leah Watson being hesrd at trial,
and without holdingéan evidentiary hearing to teke live testimony from Lean
llatson. |

This Court explained: "A federal court cen disagree with z state court's
credibilify determination 2nd, when guided by AEDPA, conclude the decision was
unreasonable or that {he factual premise was incorrect by clear and convincing

evidence." Miller-£l v. Cockrell, 537 U.3. 322, 340 (2003). This Court also

explained that a state court's credibility and demeanor determination hased
solely on the paper recard sre not accorded 2 presumption of correctness, i.s.,

AEDPA deference. See Cabana v. Bulleck, 474 U.,S. 376, 388 n.S5 (1986); McGhes v.

Yukins, 229 F.3d 506, 513 (6th Cir. 2000)("the state court of appeals mads its
determinstion baserd on e review of the record, rather then live testimony, so
there is no reason to suppose the state court was especislly well situated to
observe the demeanor of witnesses end to make cradihility determinations®).
Judges simply cannot decide whether s witness was lying or telling the truth 'on
the hasis of a paper record." Cabana at 388 n. 5. "[0]ur Constitution leasves it
to the jury, not the judge, to evaluate the credibility of witnesses in deciding

a criminal dafendant's guilt or innocence.! Ramonez v. Berghuis, 450 F.3d 482,

480 (6th Cir. 2007).

Here, Judge Farah's credibility determination, 4implied that UWatson's
recantation was incredible as s matter of law. See (Judge Farah's Order pg. 1-2
Appendix E). That determination, was inappropriate and legsl srror because Judge

Farah's credibility determination was hased an a "papsr record" of UWatson's

prior testimony. See Mendiola v. Schoming, 224 F.3d 589, 597-98 & n. & (7%th Cir.

2000) (Rover, J., Dissenting)(trial judge's determination that & material witness

"recantation" was incredible as a matter of law, could not be based on a naper
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record"). See also, Fernandez v. Capra, 916 F.3d 215, 229-30 (24 Cir.

2019) (state court wunreasansbly determined facts in rejecting claim  that
prosecution presented false testimony by eyewitness, who later "recented his
identification" and testified to police nfficer's cosrcion to 1lie shout
identification: state court rejected witness's recantation, but "state court's
decisi&n contains sound reasons ta credit [witness's] recentation, and no

plausible reasen to discredit it."); Norten v. Spencer, 351 F.3d 1, 7 (1st Cir.

2003), cert. denied, 542 U.5. 933 (2004)("state court's finding that 'the
affidavits were n=cessarily incredible or merely cumulative! is an unressonables
determination of the facts in light of the evidence presented.!). Therefore,
ressonable jurists could debete whether Judge Farzh's credibility findirg of
Leah Watsorn's affidavit, are not entitled +o a presumption of correctness. 28

U.5.C. § 2254(e)(1).

ihen confronted with this issue on habeas revi=w, the district court judge
found that Judge Farah's decision denying Mr. Burneide's claim was not.cuntrary
to or an unreascnahle application of Darden. And afforded Judge Farah's factual
findings a presumption of correctness. Sez (District Court's Cpinion pg. 5, 8
Appenciz I). In coming te this conclusion, the district court assentiglly
adopted Judge Farah's decision. See (Judge Farah's decision pg.1-2 Appendix E).
Consequently, the district court deried habeas relief on this clainm.

The district court alsa‘declined to issue a certificate of appealability on
the basis that reasonablz jurists would not debate the disposition of
Petitioner's claim, see (District Court's Opinion pg. 24 Appendix B), and ths
Sixth Circuit Court nf ﬁppeals suhsaquently declined to issue a certificate of
appealability in relation to this claim for the same reason. See (Sixth Circuit
Doﬁgt's Order pg. 3 Appendix A).

Mr. Burnsides would strongly urge that the decision of the district court and

-~
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the Sixth Circuit Court of appeals in declihing to issue a certificste of
appealablility in ralation to this particular habees claim undesr the facts of
this case was such a departure from the accepted and ususl courss of judicisl
proceedings as te call for this Court's supervisory power to intervenz in the
matter because this issue is clearly and uneguivocally debatable amang
reasonable jurists, a court could resclve this issue in 2 different mannar, the
issue is not lacking any Tactual basis in the record, snd ultimately, the issue
deserve sncouragement to procesd fTurther.

However, in defermining that the state courts decision pertsining to the
parjured testimony cleim were ressanasbly rejected, the district court noted
that, "Watson's testimany was inconsistent and she was a reluctant witness. But
"merely inconsistencies" in testimony do not establish 2 prosecutor's kKnowingly
use of perjured testimony. foe v. Bell, 161 F.3d 220, 343 (6th Cir. 1998). At
trial, UWatson identified her fear of Petitioner as the reason for her
incansistent testimony. Defense counsel adeguately probed Watson's credibility
on- cross-examination, The jury was properly left +to evaluate Matsoé's
credibility. Petitinner fails to show that Watson's trisl testimony was falsz or
that the prosecutor wes aware it wes false..." See (District Court's Opinion pg.
8 Appendix B). Furthermore, a portion of ths district court's opinion rejecting
Mr. Burnside's cleim because "the last court to address the merits of this
claim, found Watson's affidavit unpersuasive. See 7/14/2015 0Ord. at 2, ECF No.
11-306 2% Pg. ID 1118. The state court noted Watson's testimony vacillated from
the outﬁﬁ?and that her inconsistencies wers well-knoun. Defsnse counsel cross-
examined Watson abaut these inconsistencies and asked which of her multiple
"versions" af the truth she would testify to at trial. The state court held that
the prosecutor simply asked Watson tc tell the truth and denied this claim." Sse

(District Court's Opinion pg. 7, Appendix B).
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Mr. Burnside posits that reasonahle jurists could deshate whether the stete
courts, the district court and the Sixth Circuit Court of Appeals (basad on a
paper record alone)., unreasonsbly stood inm the place of ths jury by determining
that Leash Watson's effidavit was not credible because they did not find Leah
Watson's affidavit in support of Mr. Rurnside's parjured testimony claim
persuasive and their determination that Lesh Watson's trial testimony was more
believeble than lLezh Watson's affidavit. Even if Judgs Farah did not find Lesh
Watson's affidavit persuasive, "[i]t is neither the proper role for a Istate
court judge] to stand in ths place of the jer, waighing campating‘evidence and
deciding that some evidence is more balievable than others." Ses 2.g., Barker v,

Yukins, 129 F.3d 267, 874-75 (6th Cir. 1999); Williams v. Ryan, 623" /F.3d 1258,

1266 (9th Cir. 2010)(district court erred in "conclud[ing] an the hasis of
written statements slone that Barnett and McKaney were inhsrently unhelievahle
witnesses" because of "inconsistencies in theirp declarations"; assessment of
"veracity of the witnesses" required "in-court evidentiery hearings."); Smith v.

Mississippi Dep't of Carr., 153 Fed. Appx. 328, 328-29, 2005 U.S. App. LEXIS

24483, at 2-3 (5th / Cir. Nov. 10, 2005 {per curiam)("district court impropefly
relied on conflicting affidavit testimony [on Jjury selection claims] slone to

resolve the constitutional issues."); Lewis wv. Jeffers, 457 U.S5. 764, 801

(1590) (Blackman 3J., dissenting)(finding of state supreme court not dus deference
because stste court "did not see the witnesses and was forced tg rely upon a
paper record.").

For all aof the abave reasons, reasonable jurists could find that the
district court's decision to deny habess relisf with respect to ground ons and
the supplemental pleading to the hahezas petition was debatable or wrong, and
that Leah Watson's trial testimony was false and policz officers krnew it was

false. Therefore, the district court aor the Sixth Circuit Court of Appeals



should hava issued a certificate of zppslability.

The denial of a certificate of appeeslability would effectively preclude
eppallate review of the perjursd testimany clsim; and that Judge Farah's factual
findings are not entitled to a presumption of correctnzss in this csase, despiﬁe
the fect that this particular clezim plzinly deserves 2ncouragsment to proceed
further on appeal. The requirement of & certificate of appealability is designed
to bar frivolous appeals, not to preclude appellate review of cases involving
substantial issues. Ses Moore's Federal Practice (2d Ed), § 220.03. Nonestheless,
that is just whet has heppened here: a substantial issue is heing passed upon
without the benefit of full appellate review. A falr review nof the record in
this case clearly demonstretes that a certificate of appzalability should issue
with respect to this particular claim and that the decisions of the district
court and the Sixth Circuit Court of Appeals daclining to issue the same were an
extraordinary departure from the accepted and usual course of judicial
proceedings in these types of cases,

CONCLUSION

WHEREFORE, for the foregoing reasons, Petitioner respectfully asks this
Honorable Court to grant certiorari in this case and remand this matter to the
United States Court of Appeals for the Sixth Circuit for full appellate review
of the issue that was raised as ground one and thz supplemental pleading in

Burnside's petition for writ of habeas corpus.

Respectfully Submitted,

Dated )7LVQ§'-QZC7,

Rvern Lee Burnside # 3848665

In Preopria Parsona

Cerson City Correctionsl Facility
10274 Boyer Road

Carson City, Michigan 48611
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