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IN THE

SUPREME COURT OF THE UNITED STATES

Iss L AR ANDE?&SDM — PETITIONER
(Your Name) '
VS.
SeerY Do b0 MAK lnep - Sare
o - Arropust i - &, — RESPONDENT(S)

PROOF OF SERVICE

I, :LELS_L&MM_AHQEBQMMEL, do swear or declare that on this date,

JolY 1 4 , 20d0 , as required by Supreme Court Rule 29 I have
served the enclosed MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

. and PETITION FOR A WRIT OF CERTIORARI on each party to the above proceeding

or that party’s counsel, and on every other person required to be served, by depositing
an envelope containing the above documents in the United States mail properly addressed
to each of them and with first-class postage prepaid, or by delivery to a third-party
commercial carrier for delivery within 3 calendar days.

The names and addresses of those served are as follows:
S PREME é)ouu % cleak of loory - Due Foast sb. N6, - \Wisnuslrons DE. 20543
Arrowset Lo, prrier - 914 SeARLecTE Rivn, ST 500 - Di¥rowk “Reaer, FLA. 32UK

I declare under penalty of perjury that the foregoing is true and correct.

Executed on __SulY (b, , 2020

N\

(Signature)
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AffidavitfContinub

Court Case No. - Agency Case No.
: O-2012 - 133318
Defendant Name: Last - Middle v Date of Birth . '
ANDERSON -~ LAMARR . 05 -, Q7.- 1965
PROBABLE CAUSE AFFIDAVIT: . - : . <SEFY F; S.€17.155
(specify probabié cause for each charge) : J
Before Me, the undersigried authority personally appeared Detective Mike Hilton D17 who being duly sworn, alleged on
information and belief, that on the_ ~ day of_ uly 20 08 Jin Ocala, Marion ___ County, Florids,

the. defendant did:

H knowingly and unlawfully commit the act of Sekual Battery by Peréo‘n of Custodiai Authority on Victim Under 12 Years of AgeQ '

Domestic Violence when he.had forced sexual intercourse with his 15 year old step-daughter/vietim, ¢ . as they

)" . lived together as a family. The sexual encounter resulted in the victim becoming pregnant. - To wit:

Appeats

a0 13 ED TR A%

.0n 7/26/1 2,1 was as‘signed to assist Officer C. Smith and Officer L. Camacho with this case. Upon speaking to Ofc.
Camacho he indicated that he had initially contacted the victim, *© + « -, by phone at which time he requested that she
meet with him in person. Ofc. Camacho reported to me that after .neeting with ~ "1e stated that in July of 2008 she was

- fiving at 1013 NE 13th St. Ocala, FL with her mother, Annetta Andersan, and her siep-father/suspect, Iris Anderson. At the

time vas 15 years old. Ofc. Camacho explained to me that ~- reported that on one occasion in July of 2008 1.
Anderson entered her bedroom during the night time houwrs. = - reported that . Anderson then forced himself on her and

her daughter, Breanna Anderson. - .

_ committed a sexual battery. She reported to Ofc. Camacho tnat-as a result of the sexual battery she became pregnant with

After speaking to Ofc. Camacho | conducted a recorded interview of© - Upon speaking to ' she repeated what Ofc.
Camacho had explained to me. She stated thaf prierto the battery committed by Anderson she had never had sexual
intercourse with anyone. . continued and stated that the incident in July of 2008 was the only time |. Anderson had ever
battered her sexually. She stated that she repeatedly told 1. Anderson to stop but as she did ‘'so he became more forceful until
he had finished. stated after . Anderson had finished he took a shower and went back to his room. She stated that
she was not sexually active at any point prior to the birth of her daughter. . stated she did not report the incident to
anyone because she was afraid. She stated I. Anderson threatened that if she told anyone that he would kill her,

~ . continued and stated that she eventually moved out of her mother's home and that she tried to avoid |. Anderson, She
stated that she had recently fell on hard times and had to move back into the same house with her mother and |. Anderson.
She stated after moving in |. Anderson had started threatening to take her daughter away from here since he was the
biological father. stated she was afraid of losing her daughter and decided to report the incident that occurred in.July

2008.

At approximately 1700 hours on 7/26/12 | made contact with |. Anderson at his residence at 14577 SW 24th Ct’Rd. He -
agreed to accompany me to the Ocala Police Department for an interview. Prior to starting the interview | read I. Anderson
his Miranda Warning from a card. He stated he understood his rights and agreed to speak me. |. Anderson denied ever
having sext~| contact with ' -at-any point in time. He denied that Breanna Anderson was his daughter. . Anderson
stated that is out of control and is a poor parent. He provided a DNA sample to be compared to the child's. Atthe
conclusion of the interview | was unable to deveiop probable cause for the arrest of I. Anderson and he left the Police

P
P

Departrieht

e

R o7
o«
BT e O ' ‘
SWORN to and SUBSCRIBED Befefe ne - : . 0(_ . :
this /. © Li:lay\c;jf ' :EFA l\\(:\_A-K_\'—’I . ET. 4 ’7’ B35
= LEd ' . AFFIANT 7 A

A Ocala Police Departnﬁent
Notary Public Certified Officer™ © ARRESTING AGENCY

(circle one) -

SEAL
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Agency Case No.

] CourtCa.sel\iof’.
O-2012 - 133318

Defendant Name: Last Middle Date of Birth ‘
% | ANDERSON LAMARR. - 05 - 07 - 1965
PROBABLE CAUSE AFFIDAVIT:
(specify érobable cause for each charge) . . . o ; ‘ _
Before Me, the undersigned authority personally'appea.rf’ﬂ Dete(c):gve Mlke H”ton Dt 5 “‘ T who being duly sworn, alleged on

.information and belief, that.on the_ N/A “day of uly ,20 ——,in cala, a_non - e County, Florida,
-~ the defendant did: o o _ L . ' . 2
, On 7/27/12,"  + brought Breanna to the Police Department at which time | collected a DNA-sample from her. The sample

along with |, Andersons were submitted into evidence and a work order was completed to have both samples compared by

X
F
f FDLE Copies of ~ - »nd L And€f§6ﬁ's‘i‘ﬁ'terviews*were-a'lso-submitted‘i nto-evidence-==
M . : ' oF_NERLEs DL S
On 1/2/13, the resuits of the DNA comparison on Breanna Anderson and iris Anderson were received from the FDLE Lab.
The findings were that there is @ 99.99% probablility that the Defendant, Iris Anderson, was in fact the father of Breanna.

il Based on the fact that the defendant was married to the victim's mother at the time of the incident and the victim lived in the
same household as the defendant when the forced intercourse took place the writer believes that probable cause exists for
§§ the arrest of Iris Anderson for Sexual Battery.by Person of Custodial Authority on Victim Under 12 Years of Age - Domestic

Violence. :

cted Iris Anderson by phone and informed him of the DNA results. Anderson voluntarily égreed

~ It should be noted, :
Y  to turn himselfin.(On 1/16/13) Anderson met me at the Ocala Police Department at which time he was arrested and
X transported to the Warion Codnty Jail without incident. C :

st hrs \o&&f | 0&&4? G@%c\,aw& Suoorts YO AIL(;@\ et
€ o MO \\Q:\' Yhe @ V(R ) p)%mg LOeS <

Jorned o |
Loronq Jpurforous |, eleacly Hos wes Iterhonedly done

<l
)
-
-
o)
.SWORN tg and SUBSCRIBED before me , _ 0 -
this {87 dayof __JAWLARY - i el /N3RS
20 1> : . ‘ AFFIANT . )
/ - w7 C .
: Qcala Police Department
Notary Public Certified Officer - ARRESTING AGENCY
(circle one) ;
SEAL
OPD Form 02DA - Rev. SIT Jun. 2009 ' Page3 ) . : <
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U.S. COURT OF APPEALS FOR THE ELEVENTH CIRCUIT

CERTIFICATE OF INTERESTED PERSONS
AND CORPORATE DISCLOSURE STATEMENT

Texs L. ANDE&SDN vs. Seaty Deer. OFZDOIZL/ £7 AL,.. Appeal No. ﬁﬂ//OQé‘/’,g

11th Cir. R. 26.1 (enclosed) requires that a Certificate of Interested Persons and
Corporate Disclosure Statement must be filed by the appellant with this court within 14
days after the date the appeal is docketed in this court, and must be included within the
principal brief filed by any party, and included within any petition, answer, motion or
response filed by any party. You may use this form to fulfill this requirement. In
alphabetical order, with one name per line, please list the trial judge(s), and all attorneys,
persons, associations of persons, firms, partnerships, or corporations that have an interest
in the outcome of this case or appeal, including subsidiaries, conglomerates, affiliates and
parent corporations, including any publicly held corporation that owns 10% or more of
the party’s stock, and other identifiable legal entities related to a party.

(please type or print legibly):

DaYTONA BERH, T4, 320K

S pprne Mark \stest DO ~ 5D 8, Calitoon ST« Taliavirssee 4. 323992500
Govermor (Fra) Rool Desnagrss =~ Vetg LAR(TOL- TatisAsS 6T, Fik, 32390000
*ﬂﬂmﬁﬂm@m wenefFoner] - 3351 SW 92 LANE - Doard Fra. 39476
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Case: 20-10260 Date Filed: 05/08/2020 Page: 1 of 3

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 20-10260-B

IRIS LAMARR ANDERSON,
‘.' ' | : Petitioner-Appellant
versus

SECRETARY, DEPARTMENT OF CORRECTIONS,
FLORIDA ATTORNEY GENERAL,

Respond’enis-Appellees.

Appeal from the United States District Court
for the Middle District of Florida

ORDER: |

Iris Lamarr Anderson, a Florida prisoner serving a 30-year sentence for sexual battery by
a person in familial or :custc_)d_ial authority on a victim between the ages of 12 and 18, moves for a
certificate of appealability (“COA™) and leave to proceed in forma pauperis (“IFP”) to appeal the
district court’s denial of his pro se 28 U.S.C. § 2254 habeas corpus petition.

Anderson raised five claims in his § 2254 petition. First, Anderson argued that there was
insufficient evidence of penetration to uphold the jury’s verdict. He previously raised this claim
in his >state postconviction proceedings, and the state courts denied the claim as procedurally barred
because he did not raise it on direct appeal. This claim was procedurally barred from federal
habeas review, as the state postconviction court explicitly denied this claim solely on state

procedural grounds that were firmly established and regularly followed. Ward v. Hall,

| Aopenpix L
P38



Case: 20-10260 Date Filed: 05/08/2020 Page: 2 of 3

592 F.3d 1144, 1156 (11th Cir. 2010); ; see also Fla. R. Crim. P. 3.850(c) (“This rule does not
authorize relief based on grounds that could have or should have been raised . . . on direct appeal
of the judgment and sentence.”); Moore v. State, 768 So. 2d 1140, 1 141’-42 (Fla. 1st Dist. Ct."App.
2000) (stating that a claim in a Rule 3.850 motion is procedurally defaulted if it was raised, or’
could have been raised, on diréct appeal). Additionally, Anderson did not allege cause and
prejudice to overcome the procedural default. McKay v. United States, 657 F.3d 1190, 1196 (11th
Cir. 2011). No COA is warranfed on Claim One.

* Second, Anderson argued that the arrest warrant was defective. He previously raised this
issue in his state postconviction proceedings, and the state courts denied this claim as procedurally
defaulted because Anderson did not raise this claim in his pro se appellate brief in his direct appeal.
The district court denied this claim as procedurally barred. This determination was correct becausé
the state postconviction court denied this claimv solely on adequate and independent state
procedural grounds, Ward, 592 F.3d at 1156, and Anderson did not allege cause or prejudice to
overcome the default, McKay, 657 F.3d at 1196 . No COA is warranted on Claiﬁl Two.

Third, Anderson argued that the state committed “intrinsic fraud on the court” based on
various allegations of prosecutorial misconduct. Anderson previously presented these claims in
his state postconviction proceedings, the state court denied this claim on the merits to the extent it
raised a Brady' violation, and it denied the remaining claims as procedﬁrally defaulted bec.ause
fhey were not raised on direct appeal. As to the Brady violation, the state court correctly
determined that he could not demonstrate prejudice, even if the state had withheld evidence of the

victim’s consent, because consent was not a defense to the charged crime. Fla. Stat. Ann.

! Brady v. Maryland, 373 U.S. 83, 87 (1963) (holding that the suppression of evidence
favorable to the accused violates due process where the evidence is material either to guilt or to
punishment, irrespective of the good or bad faith of the prosecution).

2

.39



Case: 20-10260 Date Filed: 05/08/2020 Page: 3 of 3

§ 794.011(8). The remaining claims were procedurally barred from federal habeas review because
they were denied solely on adequate and independent state procedqral grounds, Ward, 592
F.3d at 1156, and Anderson did not allege cause or prejudice to overcome the default, McKay, 657
F.3d at 1196 . No COA is warranted on Claim Thrée.

Fourth, Anderson argued that the state trial court lacked subject matter jurisdiction. He
raised this claim in his state postconviction proceedings, but cited only to state law and rules of
procedure. Thus, his federal claim was unexhausted, Snowden v. Singletary, 135 F.3d 732, 735
(11th Cir. 1998), and he did not allege cause and prejudice to overcome the procedural bar, Gray
v. Netherland, 518 U.S. 152, 161-62 (1996). No COA is warranted on Claim Four.

Fifth, Anderson argued that the state appellate court violated his due process rights by
failing to follow Florida qnd Supreme Court precedent in per curiam affirming the lower court’s
denial of the claim in his application for a writ of habeas corpus. No COA is warranted on Claim
Five because defects in state collateral proceedings do not provide a basis for federal ﬁabeas relief.
Carroll v. Séc y, Dep’t of Corr., 547 F.3d 1354, 1365 (11th Cir. 2009).

Finally, no COA is warranted on the denial of Anderson’s motion for reconsideration under
Fed. R. Civ. P. 5-9(e) and 60(b), as he did not present newly discovered evidence that would entitle
him to relief, and otherwise reiterated his prévious arguments. Arthurv v. King, 500 F;3d 1335,
1343 (11th Cir. 2007); Jackson v. Crosby, 437 F.3d 1290, 1294 (11th Cir. 2005).

Accordingly, Anderson’s motion for a COA is DENIED because he failed to make the
requisite showing. Slack v. McDaniel, 529 U.S. 473, 484 (2000). His motion for leave to proceed

-

IFP is DENIED AS MOOT.

/s/ Kevin C. Newsom
UNITED STATES CIRCUIT JUDGE

P40
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' UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
Golden-Collum Memorial Federal Building & U.S. Courthouse
207 NW Second Street
Ocala, Florida 34475
S (352) 369-4860 :
Elizabeth M. Warren . Lisa Fannin
. Clerk of Court E _ Division Manager

DATE: January 21, 2020

TO:  Clerk, U.S. Court of Appeals for the Eleventh Circuit

- IRIS LAMARR ANDERSON,

. Péﬁ_tibner,

v |  Case No: 5:16-cv-460-Oc-35PRL

SECRETARY, DEPARTMENT OF
CORRECTIONS and FLORIDA ATTORNEY
GENERAL

V Respondents.

U.S.C.A. Case No.: NEW APPEAL

Enclosed are documents and information relatlng to an appeal in the above- referenced action. Please

'acknowledge receipt on the enclosed copy of this letter.

. Honorable Mary S. Scriven, United States District Judge appealed from.

e.  Appeal filing fee was not paid. Upon filing a notice of appeal, the appellant must pay the district clerk
all required fees. The district clerk receives the appellate docket fee on behalf of the court of appeals. If-
you are filing informa pauperis, a request for leave to appeal in forma pauperls needs to be filed with the
dxstrlct court.

e Certificate of Appeal ability was denied. Order enclosed.

K Certified copy of Notice of Appeal, docket entries, judgment and/or Order appealed from. Opinion was

not entered orally.

ELIZABETH M. WARREN, CLERK

By:  s/L. Burget, Deputy Clerk

A??END %D |
PAl
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Electronic Case Filing | U.S. District Court - Middle District of Florida ’ Page 1 of 4

APPEAL, CLOSED, HABEAS, OCAP-2

‘ U.S. District Court
Middle District of Florida (Ocala)
CIVIL DOCKET FOR CASE #: 5:16-cv-00460-MSS-PRL

Internal Use Only
Anderson v. Secretary, Department of Corrections et al Date Filed: 07/11/2016
Assigned to: Judge Mary S. Scriven , Date Terminated: 08/16/2019
- Referred to: Magistrate Judge Philip R. Lammens Jury Demand: None
Cause: 28:2254 Petition for Writ of Habeas Corpus (State) ~ Nature of Suit: 530 Habeas Corpus
(General)
Jurisdiction: Federal Questlon
Petitioner
Iris Lamarr Anderson represented by Iris Lamarr Anderson
#222991
Hamilton Correctional Institution -
Annex
11419 Kelly Road 249
Jasper, FL 32052
PRO SE
- V.
Respondent
Secretary,' Department of Corrections . represented by Allison Leigh Morris
' Office of the Attorney General
Suite 500
444 Seabreeze Blvd

Daytona Beach, FL 32118
386/238-4990
Fax: 386/238-4997

Email:
crlmappdab@myﬂorldalegal com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
| Respondent
Florida Attorney General : represented by Allison Leigh Morris
' (See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
| Date Filed # | Docket Text
07/11/2016 1 | PETITION for Writ of Habeas Corpus - State filed by Iris Lamarr Anderson

(PLM

https://ecf.flmd.circ11.den/cgi-bin/DktRpt.pl7286416847241524-1L_1_0-1 1/21/2020
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(2 service copies provided) (DFD) (Entered: 07/11/2016)

07/11/2016

[\

MEMORANDUM in support re 1 Petition for writ of habeas corpus filed by
Iris Lamarr Anderson. (2 service copies provided) (DFD) (Entered:
07/11/2016)

07/11/2016

[lO¥]

APPENDIX re 2 Memorandum in support by Iris Lamarr Anderson. (2
service copies provided) (DFD) (Entered: 07/11/2016)

107/112016

&

MOTION for Leave to Proceed in forma pauperis with affidavit by Iris
Lamarr Anderson. (DFD) Motions referred to Magistrate Judge Philip R.
Lammens. (Entered: 07/11/2016)

07/15/2016

fn

ORDER granting 4 Motion for Leave to Proceed in forma pauperis,
Order to Respond to habeas petition and Notice to petitioner. Petitioner
has 45 days to reply to the petition response. The Clerk is directed to -
serve the petition. Signed by Magistrate Judge Philip R. Lammens on
7/13/2016. (LAB) (Entered: 07/15/2016) '

07/20/2016

IoN

NOTICE of designation under Local Rule 3.05 - track 1. Signed by
Deputy Clerk on 7/20/2016. (MJT) (Entered: 07/20/2016)

07/28/2016

I~

NOTICE of Appearance by Allison Leigh Morris on behalf of Florida
Attorney General, Secretary, Department of Corrections (Morris, Allison)
(Entered: 07/28/2016) '

07/28/2016

joo

NOTICE of compliance re 6 Related case order and track 1 notice by Iris
Lamarr Anderson. (LAB) (Entered: 07/29/2016) '

110/11/2016

O

| MOTION for Extension of Time to File Response/Reply as to 1 Petition for

writ of habeas corpus by Florida Attorney General, Secretary, Department of
Corrections. (Morris, Allison) Motions referred to Magistrate Judge Philip R.
Lammens. (Entered: 10/11/2016)

10/11/2016

10

ENDORSED ORDER granting 9 Motion for Extension of Time to File
Response/Reply. The Response is due on or before December 12, 2016.
Petitioner's Reply is due 45 days thereafter. Signed by Magistrate Judge
Philip R. Lammens on 10/11/2016. (CLF) (Entered: 10/1 1/2016)

12/13/2016

RESPONSE to 1 Petition for writ of habeas corpus by Florida Attorney
General, Secretary, Department of Corrections.(Morris, Allison) (Entered:
12/13/2016) -

12/23/2016

REPLY re 11 Response to habeas petition by Iris Lamarr Anderson. (LAB)
(Entered: 12/27/2016)

12/27/2016

NOTICE by Florida Attorney General, Secretary, Department of Corrections
(Morris, Allison) (Entered: 12/27/2016)

12/27/2016

hitps://ecf.flmd.circ11.den/cgi-bin/Dk(Rpt.pl7286416847241524-L,_1_0-1

APPENDIX by Florida Attorney General, Secretary, Department of
Corrections. (Attachments: # 1 Appendix File 1 of 13, # 2 Appendix File 2 of
13, # 3 Appendix File 3 of 13, # 4 Appendix File 4 of 13, # 5 Appendix File
5 of 13, # 6 Appendix File 6 of 13, # 7 Appendix File 7 of 13, # 8 Appendix
File 8 of 13, # 9 Appendix File 9 of 13, # 10 Appendix File 10 of 13, # 11

P

1/21/2020°

N
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Appendix File 11 of 13, # 12 Appendix File 12 of 13, # 13 Appendix File 13
of 13)(Morris, Allison) Modified on 12/29/2016 (BMN).***COURTESY
CD copy received and filed in court file 12/29/16 (BMN)*** (Entered:
12/27/2016)

01/13/2017

NOTICE of change of address by Iris Lamarr Anderson. (LAB) (Entered:
01/13/2017)

02/10/2017

NOTICE of change of address by Iris Lamarr Anderson. (LAB) (Entered:
02/10/2017) '

07/25/2017

USCA ORDER denying as unnecessary Motion for leave to file successive
habeas petition. Signed by USCA Judge. Entered on docket 7/20/17. USCA
number: 17-12991-J. (LMF) (Entered: 07/25/2017)

09/27/2018

MOTION for miscellaneous relief, specifically for Petitioner to be Released
on his own Recognizance While Awaiting Final Disposition of Pending
Habeas Corpus by Iris Lamarr Anderson. (RLK) Motions referred to
Magistrate Judge Philip R. Lammens. (Entered: 09/28/2018)

10/10/2018

ORDER denying 18 Motion to be Released on his Own Recognizance
While Awaiting Final Disposition of Pending Habeas Corpus. Signed by
Magistrate Judge Philip R. Lammens on 10/10/2018. (CRR) (Entered:
10/10/2018)

01/04/2019

20

Case Reassigned to Judge Timothy J. Corrigan. New case number: 5:16-cv-
460-Oc-32PRL. Senior Judge Wm. Terrell Hodges no longer assigned to the
case. (SMS) (Entered: 01/04/2019)

03/04/2019

21

Case Reassigned to Judge Mary S. Scriven. New case number: 5:16-cv-460-
Oc-35PRL. Judge Timothy J. Corrigan no longer assigned to the case. (SMS)
(Entered: 03/04/2019)

04/18/2019

NOTICE of change of address by Iris Lamarr Anderson. (RLK) (Entered:
04/18/2019)

04/22/2019 .

NOTICE of change of address by Iris Lamarr Anderson. (MLS) (Entered:
04/23/2019)

05/16/2019

NOTICE of change of address by Iris Lamarr Anderson. (RLK) (Entered:
05/16/2019)

08/16/2019

ORDER DENYING Anderson's petition for writ of habeas corpus 1.
The CLERK is directed to enter judgment against Anderson and to
CLOSE the case. A certificate of appealability is DENIED. Leave to
appeal in forma pauperis is DENIED. Signed by Judge Mary S. Scriven
on 8/16/2019. (CLF) (Entered: 08/16/2019)

0811612019

JUDGMENT entered. Civil appeals checklist attached. (Signed by Deputy
Clerk) (RLK) (Entered: 08/16/2019)

08/29/2019

MOTION for Reconsideration re 25 Order dismissing case and denying
certificate of appealability by Iris Lamarr Anderson. (LAB) Motions referred
to Magistrate Judge Philip R. Lammens. (Entered: 08/29/2019)

https://ecf.flmd.circ1 1.den/egi-bin/DKRpt.pl2286416847241524-L,_1_0-1

1/21/2020

P


https://ecf.flmd.circll.dcn/cgi-bin/DktRpt.pl?286416847241524-L_l_0-l

4 | . | .
Electronic Case Filing | U.S. District Court - Middle District of Florida Page 4 of 4

-1 01/02/2020 28 | ORDER denying 27 Motion for Reconsideration. Signed by Judge Mary
: _ S. Scriven on 1/2/2020. (CLF) (Entered: 01/02/2020)
01/21/2020 | 29 | NOTICE OF APPEAL as to 28 Order on Motion for Reconsideration, re 26
: Judgment - prisoner, 25 Order dismissing case by Iris Lamarr Anderson.
Filing fee not paid. (LAB) (Entered: 01/21/2020)
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
OCALA DIVISION
IRIS L. ANDERSON,
Petitioner,

V. : : o Case No: 5:16-cv-460-Oc-35PRL

'SECRETARY, DEPARTMENT

OF CORRECTIONS, et al.,

'Respondents. '
' /

ORDER

Ir.is L. Anderson, a state inmaté proceeding pro se, initiated this case by filing a

- petition for writ of habeas corpus pursuant to 28 U.S.C. § 2254. (Doc. 1.) Anderson is

currently confined at Hamilton Correctional Institution, where he is serving a 30-year
sentence for sexual battery on a persoh between 12 and 18 years of agel by a person in

familial or custodial authority. (Respondents’ Appendix, Doc. 13, Exh. A, p. 1; Exh. C, pp.

9

315-17.) Anderson fathered a child with his minor stepdaughter, resulting in his

prosecution. (Exh. C, pp. 177-81.) His conviction and sentence were upheld vfollowin'g
appellate and collateral review in the state courts. (Exhs. G_, O U,Y, CC, LL)

In his bresent petition, Anderson raised five 'grounds for reliéf: ('1) the guilty
verdict was not supported by sufficient e.vidence because there was no specific finding
.of penetraﬁon; (2) the evidence used to convict him was illegally obtained because

“the probable cause affidavit supporting the arrest warrant contained falsities; (3) the
prosecutor committéd intrinsic fraud upon the court; (4) thé prosecutor and the trial

court lacked subject matter jurisdiction because the information Was insufficient; and

Py
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.

_ (5) the appellate couﬁ’s affirmance of his conviction and sentence violated his due
' _ process rights. (Docs. 1, 2.) On AUgust 16, 2019, this Court denied Anderson’s

petition, finding the claims to be unexhausted and without merit. (Doc. 25.)

In his motion for reconsideration, (Doc. 27), Anderson makes the following

-arguments:

Ground 1: The Court committed clear error and manifest injustice will occur

s because the Court denied his claim. (Doc. 27, p. 2.) The Courtignored newly discovered

evidence in the form of a December 17,2012, Florida Department of Law Enforcement
_Iab report that Anderson’s DNA was compared tb the victim and her child and there is a
99.99% chance he is the father of the child. (Doc. 18, p. 20.) |
Grounds 2-5: Anderson re-argues the_merits arguments raised in his petition.
(_Docs. 1,27))
: Anderson has 'pointed to no new evideﬁce or raised new arguments that would
Wérfant reconsideration of the Court’s Ordér denying his petition and denying a-C;artifica.te
of '.Appealability. He has merely re-assertéd the claims already raised in his petition and

,pointed to :’I:ab report that shows he fathered a child with the victim. Neither of th_eée

' ~approaches warrants reconsideration of the judgment. Accordingly, Anderson’s motion

for reconsideration (Doc. 27_) is DENIED.

" DONE AND ORDERED at Ocala, Florida, this 2nd day of January, 2020.

MARYAS_SGRIVEN
UNITED SAATES DISTRICT JUDGE

P49
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'UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
' OCALA DIVISION

IRIS LAMARR ANDERSON,
Petitioner, -
v. | Case No. 5:16-cv-460-Oc-35PRL

SECRETARY, DEPARTMENT
OF CORRECTIONS, et al.,

Respondents.

ORDER DENYING PETITION
This cause comes before the Court on Iris Lamarr Anderson’s pro se petition for
the wfit of habeas corpus under 28 U.S.C. § 2254. Anderson challenges his conviction
- for sexual battery on a person between 12 and 18 years of age by a person in familial or-
cust;)dial authority. (Doc.1.') The State concedes that the petition is timely. (Doc. 11,
pp. 7-9). Because the Court may resolve .the petition based on the record, an
‘evi‘dentiary is not warranted. See Rule 8(a), Rules Governing SeCﬁon 2254 Cases in
the United States District Courts.
| BACKGROUND
‘In 2013, a Marion County jury donvicted Anderson of one count of sexual battery
on a person between 12 and 18 yéars of age by a peréon in familial or custodial

authoriiy, occurring between June 2008 and April 2009." (Respondents’ Appendix, Doc.

1 Petitioner was convicted under Fla. Stat. § 794.011(8)(b): “Without regard to the willingness or consent of the
- victim, which is not a defense to prosecution under this subsection, a person who is in a position of familial or
custodial authority to a person less than 18 years of age and who . . . Engages in any act with that person
while the person is 12 years of age or older but younger than 18 years of age which constitutes sexual battery

P57
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| 13, Exh. A, p.1; Exh. C (Trial Transcript), pp 298-99) (hereafter “Exh.”). At thé trial in
June 2013, the victim -testified as follows: She was 15 years old when shé had
consensual sex with Anderson, her stepfather. She and Anderson shared a daughter
who was 4 years old at the time of trial. (Exh. C, pp. 177-81.) A crime lab analyst from
the Florida Department of Law Enforcement testified that after comparihg the DNA of
Anderson and the victim’s‘daughter, thére was a 99.99 percent chance he was the girl's
:father. (Id. at pp. 234-35, 243-44.) Evidence was also preseﬁted that Anderson

acknowledged paternity in a court procéeding and paid child support.. (/d. at pp._183-85;)

| _The' trial court sentehced Andefson to 30 years imprisonment. (Exh. C., pp. 315-
17.). On appéal, Anderson’é boun-apﬁointed counsel filed a brief pursuant to. Anders v.
California, 386. U.S. 738 (1'967),‘and Anderson filed additional pro sé briefs. (Exhs. D,
E, F.) “The state appellate court pér curiam affirmed the conviétioh and sentence.
Andéréon v. State, 129 So.3d 1081 (Fla. 5th DCA 2013), (Exh. G.)

VAnd_erson filed numerous poétfconvictidn motions under the Florida Rules of
Criminal_ Procedure, as well a'S‘habeés petitions, in the state appellate ar{d trial courts,
all of which were unsuccessful. See Exh. U (Rule 3.800); Exh. O (Rule 3.850); Exh. CC
(habeas); Exh. Y (Rule 3.800); Exh. LL (habeas).

In ,His present petition, Anderson raises five grounds for relief: (1) the guilty
yerdict was not supported by sufficient evidence because there was no specific finding |

| ~of penetration;)&) the evidence used to convict him was illegally obtained because fhe
probavble cause affidavit supporting the arrest warrant contained falsities; (3) the

prosecutor committed intrinsic fraud upon the court; (4) the prosecutor and the trial

under paragraph (1)(h) commits a felony of the first degree . . . “ Section 794.011(1)(h) defines sexual battery
as “oral, anal, or vaginal penetration by, or union with, the sexual organ of another or the anal or vaginal

penetration of another by any other object . . ."
.58
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court lacked subject mafterjurisdiction b'eca.use. the information was insufficient; and (5)
the appellate court’s affirmance of his éo'nviction and sentence violated his due process
| rights. (Docs. 1, 2)) | |
STANDARD OF REVIEW
- The Antiterrorism and Effecti\'/e Déath Penalty Act of 1996 (“AEDPA”) requires a.
prisoner who challengeé “a matter ‘adjudicatéd on the merits in State court’ to show that
‘:’the relevant state-court ‘decision: (1)"was contrary to, or involved an unreasonable
application of, clearly established Federal law,” or (2) ‘was based on an unreasbhable
determination of the facts in light of the evidence presented in. the State court
proceeding.” Wi/son:v. Sellers, 138 S. Ct. 1188, 1191 (2018) (quoting 28 U.S.C.§
>2254(d))_. A habeas petitioner “meets this derhanding standard only when he shows that
.the state court’s decision was ‘so lacking in justification that therev was an error Wéll
undérstood' and comprehended in existing law beyond any possibilify for fairminded
disagreement.” Dunn v. Madison, 138 .S. Ct. 9 11 (2017) (quoting Harrington v. Richter,
562 U.S. 86, 103 (2011)). See also Médefs v. Warden, Ga. Diagnostic Prison, 900 F.3d
1330, 1344 (11th Cir. 2018) (“[I]f some fairminded jurists could agree with the state court’s
decision, aIthough}others might disagree, federal habeas relief muét be denied.”) (citation
and qﬁotation marks omitted).
EXHAUSTION AND PROCEDURAL DEFAULT
T‘he requirement of exhausting state remedies as a ‘prerequisi.te to federal review
is satisfied if the petitioner “fairly presents” his claim in each appropriate state court and
alerts. that court to the federal nature of the claim. 28 U.S.C. § 2254(b)(1); Picard v
- Connor, 404 U.S. 270, 275-76 (1971). The prohibition against raising unexhausted claims

in federal court extends not only to broad legal theories of relief, but also ‘to the specific

\ A
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| lasvsertion.s of fact that might support relief. Kelley v. Sec’y for Dep’t of Corr., 377 F.3d
71317, 1344 (11th Cir. 2004). ' | | |
o A federal claim is s'ubject to procedural default where the petitioner failed to
propebfly exhaust it in state court and it is obvious that the unexhausted claim would now
be barred und;er state procedural rules. See Bailey v. Nagle, 172 F.3d 1299, 1302-03
:(11th Cir. 1999). A procedural default may be vexcused if the petitioner establishes (1)
cause for the default and prejudice, or (2) a fundamental miscarriage of justice. /d. at-
. 1306. The'fundamental-misca'rriage-of-justice' exception is “exceedingly narrow in scopé”
v>because it requires. proof of actual innocence, not just legal innocence. Johnson v..
A/abama,_256 F.3d 1156, 1‘i71 (11th Cir. 2001). |
DISCUSSION
- Respondents contend that él! five grounds in Anderson’s petition were not properly
presented as federal cléims in state co‘urt, are now procedurally barred, and thereforé are
due to be dismissed. (Doc. 11, pp. 10-11.) In his Reply, Anderson argues that because the
issues iﬁ his' present federal' habeas petition Were all fundamental errors, they could be
raised at any time in the state court'proceedings and, therefore, he did properly exhaust h_is

claims in state court. (Doc. 14.)
Grounds One

- In Ground One, Anderson-contends that there was insufficient evidence to support.
the jury’s g.uilty verdict because there was no specific finding by thé jury of penetration.
(Doc. 1, p. 5; Doc. 2, pp. 3-7.) Andersdn raised Ground Ohe in his August 27, 2015, state
habeas petition. (Exh. LL.) The state court found that the claim wés procedurally barred
bec;aus’e it should have been brought on direct appeal. (Exh.LL, pp. 41-46.) To the extent

Anderson did raise this claim in his pro se briefs on direct appeal, he made no reference to
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federal law or the Constitution in support of Ground One.
For a habeas petitioner to fairly present a federal claim to state courts:
It is not sufficient merely that the federal habeas petitioner has
- been through the state courts . . . nor is it sufficient that all the
facts necessary to support the claim were before the state courts
or that a somewhat similar state-law claim was made. Rather, in
order to ensure that state courts have the first opportunity to
hear all claims, federal courts have required a state prisoner to
present the state courts with the same claim he urges upon the
federal courts. While we do not require a verbatim restatement
- of the claims brought in state court, we do require that a
petitioner presented his claims to the state court such that a

reasonable reader would understand each claim’s particular
legal basis and specific factual foundation.

McNair v. Campbell, 416 F.3d 1291, 1302 (11th Cir. 2005) (internal quotations and eitations
omitted). As part of sueh a showing, the claim presented to the state courts “must include
reference to a specific federal constitutional guarantee, as well as a statement of the facts
that entitle the petitioner to _relief.” Reedman v. Thomas, 305 F. App’x 544, 545-46 (11th
Cir. 2008) ('inte'rnal citation omitted).‘ Anderson’s failure to a'pprise the state eourts of the
:.constitL"JtionaI nature of this claim Ieavee it unexhausted on federal habeas review. 28

u.S.C. § 2254(b)(1).

Even if Anderson had exhausted thls clalm it is without merit. Anderson contends
that the evidence was insufficient to support his conviction because there was no -speciﬁc
ftnding by the jury of penetration. (Exh. A, p. 235; Exh. C, p. 303.) The jury found
Andereon-QUiIty df sexual battery on a child older than 12 but younger than 18 years old by .
a persen in familial or custodial authority. (Exh. A, p. 235.) The jury was instructed that te

- find Anderson guilty, it must find that the 'State proved, beyond a reasonable doubt,v three
| a elements As to penetration, the jury was instructed: “Iris Anderson penetrated or had union-

W|th the vagina of [redacted],. Unlon means contact.” (Exh C, pp. 280-81.) The statute |
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under which Anderson was cconvicted defines sexual battery as “oral, anal, or vaginal

~ penetration by, or union with, the sexual organ of another or the anal or vaginal penetration
of another by any other object . . .” Fla. Stat. § 794.011(1)(h). The victim testified that she
had sex bwith Anderson, and evidence was presented that he fathered her child. Anderson
has not demonstrated that a rational trier of fact would be unable to find guilt beyond a

reasonable doubt based on the evidenc‘é;presented at trial.

- Further, at sentencing, the Staté modified his scoresheet, reducing his séntehcing
points to_ reflect sexual contact versus p:e_netration. (Exh. A, p. 232-33; Exh. C, pp. 302-03.)

Ground One is unexhausted and without merit.
Ground Two

In Ground Two, Anderson afgueé that his convi;;tion was obtained .illegally because '

'th.e January 16, 2013, probable cause affidavit supporting his arrest warrant “containe'd
numerous material omissions.” (Doc. 1, p. 7.) Anderson takes issue with the detective’s‘

~ use of thebt:erms “dorhesfic violence,” “forced sexual intercourse,” and “victim.” (Doc. 2, p.
Q.) 'The_'probable cause afﬁdavit contains a chronology of- his investigation, starting with.
assignment to the case on July 26, 2012, when he interviewed the victim and she stated
that in" July 2008, Anderson fofc_ed her to have sex with him and threatened to killer her if
she told anyone. (Exh. A, pp. 3-4.) That same day, the detective intervi’ewed Anderson,

‘ Who denied any wrongdoing and provided a DNA sample. (/d.) On July 27, 2012, a DNA

- sample from the victim's daughter was collected and submitted to the Florida Department of
Law Enforcement for analysis. (/d.) " On Jénuary 2, 2013, the results of the DNA .
comparison were received, and there was a 99.9% probability Anderson was the father.

(Id.)

- Anderson correctly points out that the arrest affidavit contains an error when it states

Pl
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'_that_Anders'on “did: knowingly and unlawfully commit the act of Sexual Battery by a person
of CUstodial Authority on Victim Underi12 years of Age — Domestic Violence when he had
forced sexual intercourse with his 15 year old step-daughter/victim.” (Exh. 'A, p.

: 3)(erhp‘hasis added). Anderson also states that the fcllowing facts were omitted from the -
affidavit: (1) an August 9, 2012 -'injuncti'on against him preventing contact with the victim

~ was lifted on August 29, 2012; (2) on Septemher 12, 2012, the victim told the detective the

sex was consensual; and (3) there was no “victim” because “the victim and defendant had

moved on with their lives living together and raising their family.” (Doc. 2, p. 9.)

Andetson raised this claim in his August 27, 2015, state habeas petition. (Exh. LL.)

The state court found the claim to be inappropriate in a habeas petition because it shculd

~ have been brought on direct_appeal (Exh. LL, pp. 41-46.) Anderson did not raise this claim
ln his pro se briefs on direct appeal. (Exhs E, F.) In Ground Two of his pro se brief, he

' argued that the trial court's denial of a motion to stay violated his * constltutlonal rlghts of
due process of the appeals process . . . as well as a right to a fair trial.” (Exh. E p. 7; Exh.
F, p. 2.) Anderson sought the stay because the denlal of his pre-trial, pro se, motions to
dismiss hIS criminal case were pendmg in the appellate court. The basis of those motions

| .was that the arrest was not supported by probable cause. “Anderson did not properly raise
the issue in Ground Two of the present petition in the state courts, and it is now

procedurally barred. However, even if he had done so, his claim is due to.be denied.

Anderson’s claim that the detective made deliberate misrepresentations of material
fact |h the affidavit of probable cause to obtain the arrest warrant arises under the Fourth
- ; Amendment and Franks v. Delaware, 438 US 154 (1978) (holding that “where the'
| defendant makes a substantial preliminary showing that a false statement knowingly and

_intentionally, or with reckless dlsregard for the truth, was included by the affiant in the
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warrant aﬁida\tit, and if the allegedly false statement is necessary to the finding of probable
~ cause, the Fourth Amendment requires that a hearing be held.”) The Eleventh Circuit has
held that claims such as Anderson’s—“contending that the investigating police officer had
made deliberate misrepreséntations of tnaterial facts in the affidavit of probable cause used
to obtain the arrest warrant’—are barred by Stone v. Powell, 428 U.S. 465 (1976) if the -
_ héoeas petitioner had a full and fair opportunity to litigate the claim in state court. Harris v.

Dugger, 874 F. 2d 756, 761 (11th Cir. 1989).

In state court, Anderson filed a pre-trial motion to dismiss contending the probable
cause affidavit for his arrest contained false statements. (Exh. A, pp. 149-36.) .The trial

court denied this motion on April 19, 2013, stating:

Defendant basically argues because the alleged victim was not under 12
years of age, he was unlawfully arrested and apparently all evidence
obtained from his arrest warrant forward should be suppressed.

The Defendant is not entitled to relief. It is the State of Florida, through

~ the State Attorney’s Office, that determines, post-arrest, which charge to
file against a given defendant as the result of the arrest. Second, it is
clear that the detective should have the word “over” instead of “under” age
12 as evidenced by the next line of the paragraph in the Probable Cause
Affidavit of which the Defendant complaints, which states the alleged
victim is 15 years old. ' ‘

(Exh. A, pp. 157-58.)
» Ahderson also filed a motion to suppréss, seeking to suppress- a DVD interview of

the victim, all office statements, énd the probable cause affidavit. (/d. at pp. 161-62.). The

trial court denied that motion:

On April 30, 2013, the Defendant appeared before this Court with the
prosecutor and, as part of the review of the State’s discovery, viewed, with
_the Court and the prosecutor, the statement on the DVD given by the
victim. Based upon the review of the DVD, there is no grounds to
suppress the alleged victim’s statement. It was clearly made freely and
voluntarily. Second, the Probable Cause Affidavit is typically not admitted
into evidence. Furthermore, there is nothing in the Probable Cause
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Affidavit which would justify the evidence contained in the Affidavit being
suppressed. The Probable Cause Affidavit indicates, among other things,
“that the alleged victim was 15 years of age at the time she had sex with
the Defendant, who is her step-father and, as the Defendant is aware, the
. sexual relationship resulted in his minor daughter being born. Notably, in
one of the Defendant's most recent letters to the prosecutor, a copy of
which was sent to this Court and which has now been filed in the Court
file, the Defendant acknowledges that, at the April 30 hearing, he had a
chance to observe what he refers to as his minor daughter on the DVD.
- Additionally, whether the alleged victim has inconsistencies in her
- ‘statement is not grounds for suppression.

(/dj at p. 185.) While Anderson appealed these motions prior to trial, he did not raise these
issues in his direct appeal. He was afforded a full and fair opportunity to litigate the claim
~ but failed to do so. Therefore, even he had properly exhausted this claim, it is barred from

fe_der-'alv habéas review by Stohe v. Powell.

' Finaliy, eVen to the extent Andefson could argue that he could overcomé the Stone
V. Pdwell bér, he has failed to show that he was subject to a false arrest. “An arreSt‘does
not violate the F.ourth Amendment if it is supported by probable cause.” Barr v. Gee, 437 |
- Fed. Appx. 865, 867 (11th Cir. 2011) (unpublished) (citing Skop v. City of Atlanta, Ga., 485
F.3d 1 130, 1137 (11th Cir. 2007)). “Probable cause to arrest exists when law ehforcement
officiéls _hav'e facts and circumstancés yvithin their knowledge sufficient to warrant a
reasonable belief that the suspect had committed or was committing a crimé." Id.
(quotation omitted). See also Estrada v. Dep't of-Correci‘ions, 2012 WL 1231990 (2012)
(rejecting habeas petitioner's attack oh validity of his afrest due to a deficient probable

cause affidavit). The error and omissions Anderson takes issue with. do not render his

arrest u_nconstitutional.
Ground Three

" In Ground Three, Anderson argues that his conviction was obtained by the

P LS



t !

Case 5:16-cv-00460-MSS-PRL  Document 25 Filed 08/16/19 Page 10 of 15 PagelD 1554 -

prosécutor’s “intrinsic fraud” on the vcourt. (Doc. 1, p. 8; Doc. ‘2, pp. 11-15.) Anderson . .
cIaimS that. the .prosecutor forced the; victim to testify;. committed a Brady violation by
withholding the victim’s statement that the sex was consensual; communicated with jurdrs
durAing déliberations and withheld the jufy’s findingr that no penetration occurred until after
the jQW was dismissed; and committed _perjury while filing the charging information by

Omitting the essential element of force and misstating the victim’s age. (/d.)

Anderson raised these claims in his Rule 3.850 motion (ExH. 0O) and in his state
habeas petition (Exh. LL). In both instahces, his claims were deemed procedurally barred.
Becavuse Anderson did not properly exhaust fhese claims in fhe state court, they are
precludéd from federal habeas review. However, even‘.if Anderson had properly exhausted

these claims, they are without merit.

In denying his Rule 3.850 motion, the post-conviction court-did address the alleged
violafion of Brady v. Maryland, 373 U.S. 83 (1963), finding that no Brady violation occurred:

_ “The Défendant claims that the victim's suppressed statement would show that the act Was
consensual. Consent is not a defense to the crime the Defendant wés charged with.
Therefore, this claim is without merit.” (Exh; P; p. 4) (citation omitted). In the order denying
his sféte habeas petition, the t_riql court again found the claims pfocedurally barred, but did

discuss them:

In his third ground, the Defendant claims his conviction was obtained by
the State committing fraud on the Court. Specifically, the Defendant
claims the State committed prosecutorial misconduct by using the
. Defendant’s false arrest, and the knowledge gained from the probable
cause affidavit, to prosecute him; committing a Brady violation; denying
the Defendant his right to confront his accused by proceeding to trial with
no victim; seeking a PRR [Prison Releasee Reoffender] sentence on an
offense that does not include a violence element; and withholding the jury
. findings of no penetration. Claims of prosecutorial misconduct are issues
“that could have been, and should have been, raised on direct appeal.
" McAffee v. State, 925 So. 2d 1069 (Fla. 2d DCA 2006). Therefore, relief
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through a petition for writ of habeas corpus is not appropriate for this kind
of allegation.

The Court notes that the Defendant previously raised some of the above

~ grounds in prior post-conviction motions. In his motion for post-conviction

relief, pursuant to Rule 3.850, Fla. R. Crim. P., the Defendant claimed the

State committed a Brady violation. In the September 16, 2014 order, this

- Court found the Defendant’s claim to be without merit. In his motion to

correct illegal sentence, pursuant to Rule 3.800(a), Fla. R. Crim. P., the

~ Defendant claimed he was illegally sentenced as a PRR because sexual

~ battery is not a forcible felony. On June 30, 2015, this Court denied the
Defendant’s motion.

The Defendant also claims the State committed prosecutorial misconduct
- by omitting the essential element of force from the charging document.
- The Defendant is mistaken that the Information charging him with sexual
. battery by a person in familial or custodial authority on a victim older than
12, but less than 18, years of age omitted any of the essential elements. -
The essential elements of sexual battery by a person in familial or
custodial authority on a victim older than 12, but less than 18, years of age
~are (1) the victim was 12 years of age or older but less than 18 years of
age; (2) the defendant stood in a position of familial or custodial authority
- with regard to the victim; and (3) the defendant committed an act upon the
victim in which the penis of the defendant penetrated or had union with the
vagina of the victim. §794.011(8)(b), Fla. Stat. There is no force element
- in the offense of sexual battery by a person in familial or custodial
authority on a victim older than 12, but less than 18, years of age. The
- information charging the Defendant . . . states,

[the Defendant] did unlawfully engage in an act with [the
victim] . . . a person twelve (12) years of age or older, but .
less than eighteen (18) years of age, which constituted
- sexual battery, to wit: by causing his penis to penetrate or
~ unite with the vagina of the victim, while, IRIS LAMARR
- ANDERSON was in a posmon of famlllal or custodial
authority to [the victim] .

See attached Information. Because the mformatlon chargmg the
Defendant with sexual battery by a person in familial or custodial authority
on a victim older than 12, but less than 18, years of age included all of the
-essential elements, the Defendant’s claim is without merit. .

(Exh. LL, p. 43-45.)

Anderson’s claims in Ground Thrée are unexhausted, and even if they were properly

exhauéted, are without merit, for the reasons set forth in the state court opinions. (Exhs. P,

P67
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U LLYy
Ground Four -

I.n ,Grnund Four, Anderson argués that_because the State’s information against hifn

§ was definient, the court Iacked subject matter jurisdiction to enter judgrnent against .him. o

(Doc. 1., pp.-7-8; Doc. 2, pp. 16-17.) Anderson raised this claim in his August 27, 2b15, ‘

- state habeas petition, arguing that thevinformation was not sworn to by the victim. (Ekh.
LL_.) In: that petition, he made no reference to the U.S. Constitution or‘feder.'al law in support
of fhis ciaim. (/d. at pp. 17-20.) Rather, he afgued that the information was inconsistent
with Fldrida case law and Rule 3.140(g) of th_e Florida Rules of Criminal Procedure. -(Id.)
The state cou»rt, interpreting Florida Iaw,; conclndéd that “[a] sworn statement from thé victim
ié not r.equiréd. An arrest affid'avit fr_om_ the arresting officer is sufficient to satisfy . . . Rule
'3.104‘(g)"’ and “the i_nformatibn properly invoked this Court’s jurisdiction over [Anderson’s]
case.” (/d. at pp. 45-46.) Anderson’s failure to apprise the state courts of the federal
conStitutional nature of this claim Iea\)es it unexhausted on federal habeas review. 28
U.S.C. § 2254(b)(1). See McNair, 416 F.3d at 1302.

Even if Anderson had exhausted lthis claim, it is without merit. Under fhe Sixth
Am‘e'ndment; a criminal defendant has a right to reasonable notice of thé charge against
him. In re Oliver, 333 U.S. 257 (1948) (A pérson‘s right fo reaso_nable notice of the charge
against him is applied to the states through the Fourteenth Amendment.) However, the
sufficiency of a state indictment _or}inf(.)rmation is not a matter for federal habeas corpus

“relief .unless it can be shown that the indictment or information is so defective that the
conviéﬁng court ha'd no jurisdiction. Mu_fphy v. Beto, 416 F.2d 98 (5th Cir.19695; Branch v.
-Estelle, 631 F.2d 1229 (5th Cir.1980); DeBenedictis v. Wainwright, 517 F.Supp. 1033,‘ 1036

(S.D. Fla. 1981).

PLY
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ln ,th.is case, the state court determined the informatidn.was sufficient undér state

IawA. (Exh. LL, pp. 45-46.) A state's intéfpretation of its own laws or rules provides no.basis 3
fo.r federal habeas corpus relief because no federal constitutional question is presented. 28
UsS.C.§ 2254(a); Estelle v. McGuire, 502 U.S. 62, 67 (1991) (“[I]t is not the province of a
' federal.habeas court to reexamine statefco.urt détermin_ations on state-law questions.”). Nor
has Anderson shown that the informafion was so defective as to deprive the convicting

court of jurisdiction. Ground Four is withdut merit.
Ground Five

In Ground Five, Anderson argues that when the Fifth District Court of Appeal
afflrmed the denial of his August 27, 2015, state habeas petition, it violated his due process
rights. .(Doc. 1, p. 16; Doc. 2, p. 19-22.)> Anderson then re-argues the four claims raised
in the sta’te habeas petition and in the present federal habeas petition. (/d.) The analysis of
Grounds One-Four above considers the Fifth DCA's decision and, to that extent, Ground
Five is duplicative. |

To the extent Ground Five can be construed as a sepafate federal due process

) élaim ariéing from the Fifth DCA’s decision, that federal claim is without merit. The Fifth
DCA permitted Anderson to argue his appeal before it, and its decision to affirm the Iowef
COUrt;s:decision was not cohtrary to, Or invoivéd an unreasonable application of, cleérly _

: es’ta'blishediFederaI law, nor was it baséd on an unreasonable determination of the:facts in

iight of the evidence presented in the Stéte court proceeding.

2 Respondents suggest that this claim was presented for the first time on federal habeas review. (Doc. 11, p.
11.) Although the records are ot included in the Respondents’ Appendix, the Court takes judicial notice of
Florida Supreme Court cases Anderson v. Dep't of Corrections, SC16-1135 (dismissing Anderson’s petition
for review for lack of jurisdiction on June 29, 2016); and Anderson v. Fla. Dep’t of Corrections, SC17- 186
(dismissing Anderson’s petition seeking belated discretionary review on Feb. 3, 2017). Fed. R. Evid. 201.

Petitioner sought review from the Florida Supreme Court, arguing that the Fifth District Court of Appeal's
affirmance of the denial of his staté habeas petition violated his due process rights. Accordingly, Ground Five

PL9
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o tﬁé extent that Ground Five can be construed as a claim of cumulative error, the
»assertion a.lso fails. Anderson has not shovx;nvan error of constitutional dimension with
réspect to any federal habeas claim. Therefore, he cannot show that the cumulative effect
pf the alleged errors deprived him of fundamental fairness in the state criminal proceedings.

 See Morris v. Sec 'y, Dep't of Corr., 677 F.3d 1117, 1132 (11th Cir. 2012) (refusing to
decide whether post-AEDPA claims of cumulative error may ever succeed in showing' that
, the:state court’s decision on the merits was contrary to or an unreasonable application of

clrearly: established law, but holding that petitioner’'s claim of cumulétive error was without

" merit because none of his individual claims of error or prejudice had any merit); Forrest v.

Fla.v Dep’t of Corr., 342 F. Abp;x 560, 565 (11th Cir. 2009); Hill v. Sec’y, Fla. Dep'’t of Corr.,
578 F. App'x 805 (11th Cir. 2014)(same). ‘Anderson is not entitled to federal habeas relief B
on Gr‘OUnd. Five. | .
| CONCLUSION
:Accordingly, Andersbn’s petition for the writ of habeas corpus (Doc. 1) is-
o DENIED. The CLERK is direéted to enter a judgment against Andersén'and to CLOSE
this case. | | |
DENIAL OF BOTH A
CERTIFICATE OF APPEALABILITY
AND LEAVE TO APPEAL IN FORMA PAUPERIS
IT IS FURTHER VORDERED that Anderson is not entitled to a certificate of
' 'appea.lability. A prisoner seeking a writ of habeas corpus has no absolute entitlement to
ap.peavl a district court’s denial of his petition. 28 U.S.C. § 2253(c)(1). Rather, a district

court must first issue a certificate of appealability (“COA”). Section 2253(c)(2) limits the

issuing of a COA “only if the applicant has made a substantial showing of the denial of a

was exhausted in the state courts and is discussed herein on the merits.
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constitutional right.” To merit a certificate of appealability, Anderson must show that
reasonable jurists would find debatablé both the merits of the underlying claims and the
:bro_c_edural issues. See 28 U.S.C. § 2253(c)(2); Slack v. McDaniel, 529 U.S. 473, 478
‘(2000>)' Eagle v. Linahan, 279 F.3d 926, 935 (11th Cir. 2001). Because he fails to show
that reasonable jurists would debate elther the merits of the claims or the procedural
issues, Anderson is, not entltled to a cert|f|cate of appealability, and he is not entitled to
: appeal in forma pauperis. |
| Accordlngly, a certlflcate of appealablllty is DENIED. Leave to appeal in forma
pauperis is DENIED. Anderson must obtain permission from the circuit court to appeal |
in fornﬁa pauperis.

DONE AND ORDERED in Ocala, Florida, this 16th day of August, 2019.

e

MARYAS_SGRIVEN
UNITED SIATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
OCALA DIVISION
'IRIS LAMARR ANDERSON,
: Petitioner,
v. - | Case No: 5:16-cv-460-Oc-35PRL
SECRETARY, DEPARTMENT OF
'CORRECTIONS and FLORIDA
ATTORNEY GENERAL

Respondents.

JUDGMENT IN A CIVIL CASE

i)ecision by.Court. This action came béfore the Court and a decision has been rendered.
IT IS ORDERED AND ADJUDGED
Puréuant to the Court's Order enteréd on August 16, 2019, the petition for Writ of Habeas
Corpus i§ denied. | |

ELIZABETH M. WARREN, CLERK

- s/L. Kirkland, Deputy Clerk
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