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. INTRODUCTION AND SUMMARY OF THE ISSUES, ). - .

In April-2014, Mr..-Brennan was stopped for a ‘minor traffic -

violation — failing to signal before turning — by two undercover dru,

HECIN B

detectives who were conducting surveillance on the home of a Haywood, __

County man named Robert Guinn. As soon as the detectives stopped
Mr. Brennan they immediately and completely abandoned the mission
of the traffic stop — investigation into the traffic violation that

PR RS

warranted the stop — and began a sustained and detailed investigation

aimed at detecting evidence of ordinary criminal wrongdoing. The
Woroh B SN o DR O SN R e L L o

s L

détécfi\;es feduésted -.colnsvent to search Mr. Brennar_l’s“‘car. W}}en Mr
Bv'r;n;l;an .refléséd consent, he W.‘a‘s .s_eiégd: fqr thlrty mingtes Wh11e the
dé't;e'(;tizvgsi called f(;r backup an(i triéd t(;’fiﬁd_ a canine offi.cer and dog to
perforn‘:l- a ;hug .snif'fl of the car. Aft;a’l;’proldnged‘efforts to find an

available officer and dog, a canine officer arrived w1th a dog that alerted
to the presence of drugs. The car was searched, and an hour after Mr.

Brennan was'stopped he was arrested.’

Mr. Brennan’s trial attorney filed a motion to suppress. However,

the motion to suppress was untimely and the trial court dismissed it.

Mr. Brennan was convicted and gave notice of appeal. On appeal his



appellate - attorney. did -not- raise -:the -issue - of trial counsel’s

ineffectiveness for failing to file a timely motion to suppress. -

" Mr. Brennan filed a motroh 'for: ap.}arhp.riate reliet‘ in Haywood
Cou‘nty“ Superior Cc;tlrt .‘and arguad that f:hi's 'trial .' attorney was
ineffective for falhng to file a tlmely motloh to suppress. The Honorable
Bradley Letts denled the MAR Wlthout hearlr;g after fmdmg that the
claim regardmg trial counstel S 1neffect1venass could have been ralsed by;
appaliate counsel on‘ direct re\rievtf.' JudéeLetts’ tbnalasiah that Mr
Brehnan’é MAR lwas hracaaurali;r ~c.1(;efa;1:11téd 1s laéally arroﬁaaus 1n 11ght
of ‘;iacisiahs of ‘this é'oart.ahd of oar':édprarhe Court holdlngthatclalms

of ineffective assistance of counsel cannot be raised on direct review,

I I

even if counsel’s deficient performancé is appar‘ent on the face of the
record, when the resolution of the claim reduires' further factual

development.

The record in Mr. Brennan’s case Waanat sufficiently Lde'vlelopad_ tc?
allow appellate counsel to raise the claim in the direct appeal because a
contéisted hearrng regarding'thezzc.ir(-:lam:stahces su.rround.ihg the traffic
stop had never h"ee-n held. Without a fuily aé\reloped record :oh .the

merits of the underlying issue — the constitutionality of the length of the
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traffic:stop — appellate counsel was not.in a-position to-challenge trial
counsel’s ineffectiveness for failing to file -a :timely and meritorious

motion to suppress. The record available to appellate counsel regarding

) - i
L

the | -tralf‘fivc”:v ‘s’top ;vc_onsivs.té.d of the tfiai franscript Wh~iCh' contained
testimony thalit .aefé:‘ndlénf left a known drughouse, '_failed to signal
before 'turning, and ‘appéared :nervous.: -Those 'factors do not provide
reasonable suspicion to: extend. the: traffic stop. However, the-evidence
regarding those..factors:came. from the’‘testimony of the detectives
during’ trial, whereithe question was one of guilt’ or innecerice, not
whether: o' not. the .police had: constitutionally. sufficient reasonable. -
suspicion to extend the traffic stop.. Without the incentive, or necessity; -
to . develop. testimony . fromy the detectives regarding the -issue . of
reasonable suspicion; the record lacks the testimony and evidence which
appellate counsel would need:in order:to brief this issue:in the direct
appeal. In similar circumstances, our appellate courts have held these.’
sort of claims must be raised in an MAR and resolved at an evidentiary

hearing in‘Superior Court.

“Accordingly, Judge’Letts erred in denying Mr. Brennan’s MAR.

Mr. Brennan’s case must be remanded for an evidentiary hearing on the



52
substantive issue — whether trial counsel was ineffective for failing'to

file a timely motion-to suppress.

STATEMENT OF THE CASE AND PR&)CED‘URAL HiSTOR'Y‘

ER

A. The April 2, 2014 search and selzure of
"Mr. Brennan ' :

On April 2, 2014, the Haywood -County: Sheriffs Department was,
surveilling the home of Robert Guinn in the Barefoot.:Ridge community -
of Haywood County. (App. 77)!. - The,Sheriff's Department had .received
-calls from neighbors -complaining about heavy traffic to and. from Mr:
Guinn’s-house and:the Department-was aware: that Mr.: Guinn was
involved.: in.. several. on-going. narcotic - investigations:. (App: -77)
Accordingly,. narcotics detective -Micah Phillips and general criines’
detective ..Matthew Beck were undercover in an unmarked car in a
pasture near the.entrance to Mr. Guinn’s neighborhood watching the.

home. (App. 75-79, 212-13)

k)

1 Mr. Brennan appealed his judgment and commitment to this
Court in 2015. A copy of his record on appeal was filed in case number
COA15-885. The four volumes of his trial transcripts were uploaded by
court reporter Debra Covelli and are availablein COA15-885. However,
to ensure compliance with Rule 21(c) of the Rules of Appellate
Procedure, the transcripts and all relevant documents are appended to
this petition.
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At . approximatgly . 7:30¢, p.m,. .that. evening, the "undercover
detectives: saw a,-whi_t_e Chevrolet Tahoe driven by Mr. Brennan leave
the Guinn residence. .Mr. Brennan-drove away from the Guinn home,.
stopped alongside a white truck and chatted briefly with the driver, and. .
then' continued to.the exit point. of the neighborhood. Mr. Brennan
stopped-at.a stop’ s.i.gn,‘-looked-: in the direction of the undercover officers,
looked back and forth and hesitated for 20-36 seconds, then pulled out
onto the road. The detectives immediately followed ’hi‘rn. Mr Brennan
beg.an to tap hlS breaks.andi look{ .at‘the. undercover ’offi‘cers in the

mirror. After dr1v1ng for several blocks Mr Brennan abruptly slowed '
- . e : RS I - ’ AT

down forcmg Detectlve Beck to slow down rap1dly, and turned 1nto a
church parkmg lot w1thout s1gnahng flrst However Mr. Brennan

belatedly actlvated hlS turn s1gna1 durlng the mlddle of the turn (App

215- 218)

.- At approximately:. 7:34 p.m., Detective Beck activated his blue-
lights -and stopped -Mr.. Brennan for turning without signaling. (App.
92, 104, 219) -As soon .as the vehicles.came to a stop, Mr. Brennan'
exited his vehicle. He was instructed to return to his-car and he

complied without incident. Detective Phillips approached the driver’s
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side door while Detective Beck stood at the rear driver’s 'side ‘corner of
Mr. Brennan’s car.. (App. 93; 220) Detective Phillips thought Mr.
Brennan was nervous, acting “very  fidgety,” and appeared ‘to have
constricted pupils. Mr. Brenhan ‘expressed-anger and frustration with-
the police, telling Detective Phillips that the police were harassing him
and he had been stopped the night before by another police department.:
(App. 93-94) S T

betective Phllhpsaskedforandrecelved Mr Brennan’s hcense

Yoo

andklmmedlately beg’an‘ questlonlné hnh about M,r 'Gulnn ’Detecti\'fei
Ph1111ps asked 1f Mr Brennan had been to Mr Gumns home Mr

Bre‘nnan“sald he had and explained he had been te the Gulnn reeldencel
to nay .an e;nployee. Detectlve Phllhps asked Mr Brennan about.w
mefhamphe"cramines at the Gulnn re81dence. Detectlve Phllhps asked‘”
Mr. Brennan about drug trafficking at the Guinn residence. Deteetlve:
Phillips asked Mr. Brennan if he had any illegal substances in the car
and if he would consent to a-search. Mr. Brennan refused consent.

(App. 93-94,119-120, 220-21)° In response, Détective Phillips informed

Mr. Brennan that he would call for a'canine officer. (App. 95)-
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. The detectives called the Ganton Police Department -and requested
a canine officer. They were.told: none were -available. They called the
Haywood Sheriffs Department and asked if any canine was available in
any nearby department.. Eventually; they were informed that a-canine. -
officer with the Maggie Valley police. department was available. (App.
96, 221) The detectives also. requested ~back-up and several other

deputies began arriving to assist. (App. 95, 221, 265)

Mr. Brennan’s driver's license was not i'efiirriield t(; him.’ Néi.fhérA
detective wrote Mr. Brennan-.a ticket. for making an unsafe turn.
Although Detective Phillips testified that Mr. ‘Brennan’s pupils: were
constricted, -thus possibly. indicating the influence of narcotics, neithet -
detective-conducted field sobriety tests upon him. Instead Mr..Brennan
was: instructed to move -away from his vehicle and wait next to an
outbuilding. .- Mr. Brennan waited: next to the outbuilding while the
detectives - were locating a.canine officer, waiting for the canine officer to .
ar‘rive, calling for back-up, and waiting for back-up tc arrive. During
this time, Mr. Brennan was, angry-and verbally argumentative. The
detectives thought he might try.to run or fight. He did neither. (App.-

95-97, 221)
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.= At. approximately.7:52 p.m.;" Maggie Valley canine officer Michael
Blaylock received a' request to assist the' detectives. (App. 105) At
approximately :8:00 p.m., Officer Blaylock and his dog<Cairo arrived at
the church parking lot.” (App. 105)-Cairo performed- an-extérior drug:
sniff of the Tahoe and alerted on the lower left back corner of the car.
(App. - 110) © The car was* searched*and  ‘the: officers found
methamphetamine and marijuana.;/*At approximately 8:23 p.m7, Mr."

Brennan was arrested. (App. 105)

ES
-

7+ Bs Theproceedings atitrial

. "On-September 15; 2014, M. Brénndn was’ indicted for possession
‘with -intent  to manufacture,” sell,:-and --deliver - methamphetamine,
misdemeanor -:possession of. marijuana, - ‘possession’ - ‘‘of ' drug
paraphernalia, and "attaining ha“bituai felon status. (App.431-33): On
October 13, 2014, -the' state ‘gave notice of its intent to 'use evidence
obtained by virtue of the 'seairch of M#. Brennan’s car, thus triggering
the ten-day time limit for filing 4 motion to suppress pursuant to N.C.
Gen. Stat. § 15A-976(b). (App.:439): ‘Over three months later, on
February 2, 2015, Mr. Brennan’s trial 'attbr"hey- filed a motion to

suppress. (App. 434-37)
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Mr. Brennan’s .jury trial. began on February 9, 2015 ‘before the
Honor_able Gary Gavenus. .in:-Haywood: County - Superior. Court. On
February..10, 2015, Judge Gavenus dismissed defense counsel’s motion
to suppress. Judge Gavenus:found that the motion to suppress failed to
comply with N.C. Gen. Stat. §§.15A-976(b) and 15A-977(a). because it -
was not!timely filed:nor did the afﬁdavit,in:supp'Ort: of the motion allege
the facts necessary to-support the motion.: (App. 438-42) On February
12, 2015, Mr: Brennan.was found,guilty as-chdrged and sentenced. to-84
to 113 months incarceration. (App. 443-47) Mr. Brennan gave.notice -of .

appeal.

C. The proceedmgs on dzrect appeal
On September 3 2015, Mr Brennan S appomted appellate
attorney, Dav1d Welss f1led a d1rect appeal br1ef W1th th1s Court ra1s1ng

one issue. Appellate counsel argued that the state produced 1nsuff1c'1ent

S oa b A

evidence to sustain the conv1ct10n for possessmn with intent to sell _
deliver, or manufacture' metllamplletamine. (App 451) On May 3,

20l6, this' Qourt issued a unanimoujs unpubhshed opinion denylng Mr.
B'ren’nan’s‘ argurnent and affirminé 'hie con{ficti‘ons and-senten’ces. (A’pp.f

456)
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»+ - D,  The motion for appropriate relief : -
On April 7; 2017, Mr. Brennan filed:a ‘motion:for appropriate relief-
in Haywood County Superior Court. - (App.-457-68). The MAR alleged
that trial counsel was ineffective for failing:to timely file a motion to
suppress with ah.appropriate supporting affidavit. (App. 462-66) The
MAR - further. alleged : that there -Wwere ‘meéritorious .grounds for the
motion to. suppress and if trial counsel had timely filed an adequate:
motion to :suppress, Mr. Brennan would ‘have-had: a better “6utcomé at
trial and on appeal.2. (App: 467) ~1: i i oeion cr D oo T

The State did not file a response and a hearing was not held. |
On July 20, 2!017,’the Honorable Bradley Letts issuea an order
denymg the‘ MAR | (App 486) Judge Letts foundthat the elaim
regerdihg trlal eoensell’.s i;neffeuc:t'iver‘lesfsl.eouloi ha§e been raise'd;lby' ﬂ
appella’.ce’ couzvhs‘,ei‘op dlrect rev1ew (App 488) | Jﬁdge' Letts ‘fﬁfther

found that MAR counsel did not provide justifieatieﬁ for eppellate

P

2 The MAR filed on behalf of Mr. Brennan does not contain page
12. Therefore, that version of the MAR is included in the.Appendix at
pages 457-470. Undersigned counsel obtained from MAR counsel a copy
of the MAR with the missing page and has included it in the Appendix
at pages 471-485.
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counsel’s_-.failure-t_o.;;raise;thep_c’lai_mr on ®irect .reyiew. (App. 4_88) _J,udg_e
Letts- therefore concluded that. the MAR was procedurally defaulted

(App 488- 89)

"On August16, ;20137; Mr. ‘B:renna:n"éave notice of appeal. " (App.
491) On August 24 201’7 the Offlce of the Appellate Defender was

appomted to represent Mr Brennan in the f1l1ng of a pet1t1on for writ of

.....

counsel. (App. 492-94)

. REASONS WHY THE WRIT SHOULD ISSUE

Ve . oy

1Ap'pellate" Rule-2'l‘(a)(1)'lproviides -“l_t]he Wr1t of '.certiorari.,‘may be |
1ssu‘ed n approprlate c1rcumstances by e1ther appellate court to‘ permit
review pursuant to N.C. Gen Stat. § 15A 1422(c)(3) of an order of the
trial court denying'a motion for appropr1ate rehef 7 Certloram should
be allowed “When the end'sf of justice will be ... promoted.” Kin,g;j ‘v..

Taylor, 188 N.C. 450, 451, 124 S.E. 751, 751 (1924).

This Court should:issue its writ of certiorari to review the trial
court’s order denying Mr. Brennan’s motion for appropriate relief.

Review .may be- had under Appellate Rule 21 and § 15A-1422:
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%
whether his trial 'attoxl"ney -pfO\?idéd hith-with the effe.ct‘iv.eg assistance of
counsel. Judge Létts erred in deﬁyiﬂg ‘Mr. Brennan an- evidentiary -
hearing on his MAR and in concluding that appellate counsel was in a
position to raise a claim of trial counsel’s effectiveness or‘l_‘d_ixje:ct, review.
Accord‘iin_gly, this matter must be remanded to the queri.or: ‘Court with
instructions. to fully address W{hether Frigl'counsgl’s;p_e,_r'f‘orman‘qe was.
defiéient» and, if so, - if that def.i;c':__i'envt: pgrforl};anceA,:p‘rtveju_dicefi ~Mr: |

Brennan.

II. THIS COURT SHOULD . ISSUE A WRIT OF
CERTIORARI TO REVIEW THE JULY 20, 2017
ORDER DENYING MR. BRENNAN’S MOTION
FOR APPROPRIATE RELIEF BECAUSE -
BRENNAN HAS A MERITORIOUS FOURTH
- AMENDMENT CLAIM..

A.  Introduction

If the allegations in Mr. Brennan’s MAR are proven, Mr. Brennan
was unconstitutionally seized when two undercover detectives stopped
him for a moving violation and immediately diverted from the mission
of the stop into a sﬁstained drug infcgrdietion which extepded the scope
and duration of the stop far bgyond "chét necessary to résoive the basis

for the stop — Mr. Brennan’s failure to signal before turning. The



Y
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detectives asked for conseint to-search Mr. Brennan’s car'and when he
¢

P

refused, ‘the detectives began searching ter a.canine officer and dog to:
conduct-a sniff of the exterior of.the car.. Mx. Brennan was detained for. |
thirty - minutes - while . the -.detectives conducted their on-scene
investigation and awaited the-arrival of-the canine officer and dog. . The
detectives lacked reasonable _a-rtieulable suspicio;njtna;t 5Qri1ninal activity
was afoot so as to justify.this prolonged detention of Mr. Brennan.
When a pohce i ofﬁcerstops an A:an.tomobile '“and | de:tains "the
occdnante nrretly, the sto‘p amounte to a ee1znre vW1th1n the meanmg of '
the Fourth Amendment Whrert v. Umted States 517 U S 806 809 10
135 L Ed 2d 89 (1996) ! “As a ‘general matter the de0131on to stop an
automeblle 18 reasonable Where' the pellce have nrobable cause to
be‘liel\’ze tnat:a traffic Vielation ha‘sidccnrr’ed.” Whren 517 U. S at 810
Because a trafflc stop 1e mo.relanalogoue to an rnvestlgatlve detentlon
than a. cu“stodial arrest,” a traffic step, 'Whether based On probable cause
or reasonabte eusp1c1on is gaverned by the standard of Terry L. Ohta ‘
392 U S 1 20 LEd 2d 889 (1968) Untted States L. DthovannL 650

F.3d 498, 506 (4th Cir. 2011), abrogated n part on other grounds by

Rodriguez v. United States, __ U.S.___, 191 L.Ed.2d 492 (2015).
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- Pursuant to Terry, the propriety of a traffic stop is analyzed in-two.
parts:. (1)- whether the police officer’s: actions were  justified at its
inception.and (2) whether the police officer’s subsequent ‘actions were
reasonably related to the scope of the'circuinstances that justified the
stop. DiGiooaﬁn’i, 650 F.3d at 506.. Under Terry’s first prong, a police
officer’'s actions ifi stopping a driver-are justified if the officer observes
the driver commit a traffic violation: :United States v. Branch, 537 F.3d.
| 328 337 (4th ClI' 2008) Under Terry S second prong, the seizure must
-‘be hmlted both in scope and duratlon DLGLovannL 650 F 3d at 507
CLthg Flomda V. Royer 460 U S 491 500 75 L. Ed 2d 229 238 (1983) h
The parameters of the scope and duratlon hmltatlons requrre that .an‘_
offlcer act dlhgently in accornphshlng the purposes of the stop, that 1s
1nvest1gat1ng whether a trafflc 1nfract10n occurred and 1ssu1ng a’ t1cket
DLGLOUCLT’LTLL 650 F 3d at 508 509 If a pohce offlcer extends the stop 1n
order to 1nvest1gate a matter outs1de the scope of the 1n1t1a1 stop, the.
officer must have reasonable susplclon tha‘tcrlmlnal actlvrty 1s-afoot or
obtaln Vahd consent. Branch, 537 F 3d at 33’7 State v. Myles 188 N C.

App. 42, 45, 654 S.E.2d 752, 754 (2008)
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In Mr.. Brennan’s .case;ythe: police did mot. act diligently..in.

A

P

investigating the traffic violation and extended the scope and duration

<
t

of the stop without the necessary re_aso,nag_,le suspicion to do so.

B. The MAR alleged sufficient facts to show that had the
motion to suppress. been tzmely filed it would have been granted.
Thus, Judge Letts “erred “in denying the MAR without an
evidentiary hearing. and in. concludmg that appellate counsel
could have raised the claim in Mr. Brennan’s direct appeal.

" ‘Mr. Brénnan’s MAR alleged sSufficient facts that, if proved, would "

show that had trial counsél timely filed‘thé motion to suppress, it would

have ‘beén “granted.” However, ‘without an evidentiary hearing the

nierits of this claim’ cannotbe resolved by out appellate courts either on

“direct reviéw or through this petition for writ ‘of certiorari.

1
i B

A;’l evidentiery ;}.1~:e.ev1ring ig nece.slselry‘ to resolve .rﬁultiple factl'ial
iss.ues. 'ﬁnde—fsiéged coﬁr;sel asse}ets t:he‘t"e};e .evideinvc-e 0;1 the reclorAd
supports the Petitioner’s argunieiﬁt her;ein, but rec‘ogniz.e's. fhat at trieﬂ
the ' prosecution "did not have the ‘same incentive to deveélop facts
regarding ‘the - circﬁmst‘én’ceé of the 'stop, the factors regarding
reasonable su'Spicion, and the offi'éér’siinpres‘s'ions and Zactioils, that the
prosecutor would have at an evidentiary. hearing on this issue.

Therefore, at an evidentiary hearing the prosecutor may have contrary

J
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eviderice: to that which is-"cu'r-renﬂy reflected on the record. At an
evidentiary hearing the court may draw -inferences unfavorable to the
defendant. Additionally, at an-evidentiaty hearing it may-develop that
tr.'ial qgunsgl may l}aye~'had_' austraffegic': reason for th_g failure to timely
file thé‘;"motig‘)’r‘l to "§uppress'.' SeeStatevGemld,fZZ’? NQ App. ‘_:1'27,' 131,
742 S.E.2d 280, 283 .('2913_) revd2013 NC LEXIS 1519, at *9 (N.C..
Aug. 27, 2013)(State posited s‘eyeyal.,p,oss‘ible; strategic reasons why trial
counsel may hwavv.e failed to, file a motion to suppress, including allowing
trial counsel the. benefit of cross-examination of law .enforcement.
officers for their actions during the search and seizure).;. And, when a
claim gives rise to such questions of. trial strategy, -“an evidentiary
hearing available through a motion for appropriafje relief is the
procedure t;) conclué'ively de‘tefmir;a such i'ssu.esl.’." Statev Stroud, 147
N.lC. App. 549, 5'56, 557 SE2d 544, 548 (2001) . |

- These are issues which cannot be definitively determined from the
cold record. Thus, appellate counsel was not in a position to raise this.
claim on direct appeal and Judge Letts erred in concluding to the

contrary.
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.C.... The.: state’s evidence -was that the police observed Mr..
Brennan commit a trafflc violation.

The detectives testified they observ.ed Mr Bfennén beéin h&s t'urn
without signaling, which. forced -Detective Beck to brake suddenly to
avold hitting Mr. Brennan, thus creating.the justification for the.stop,
and satisfying the.first prong of‘the Terry analysis. However, once Mr.
Brennan was stopped, the detectives immediately and “definitively
abéndgn‘ed;«-_the- prosecution of the traffic stop-and. embarked on another .
sustained course of investigation,’ DiGiovannt, 650 F.3d at 507, quoting -
United States-v. Everett 601 F.3d-484; 495 (6th Cir. 2010), which
violated,Mr. Brennan’s Fourth Amendment rights.

"D.  The seizure of Mr. Brennan was neither limited in
scope nor duration.

... Mr. Breppgn’s MAR alleged §1_1ffici,ent fact that, if proved, would
showA that his seizure was neither limited in scope nor duration. .. To,
satisfy the .(_:Lor‘lstit}lf;i‘on? .Terry’g_.secqnd prong requires that a seizure be
limited in both scope and duration. This is determined by a reviewing
court asking two questions. First, were the officer’s actions subsequent

to  the stop reasohébly related in scope to the circumstances that

justifiéd "th\e\st\op? ‘DiG’iovanni, 650 F.3d at 507. Second; was the
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duration of the stop limited to the -time I-"e-a‘sdr‘-fably' required to complete

the mission of the traffic stop? Id.

The resolution of these questions is ‘answered by:reviewing the
totality of the:.circumstances in which'-the - following factors are.
considered: (1) what was the officer’s diligence in investigating whether-
the traffic infraction occurred and in‘issuing a ticket; (2) what was the
subject matter of the unrelated questing and:was it conducted out of:
" officer safety concerns; (3) -was: the officer’s overall ‘course: of action;
viewed objectively and in its totality, reasonably directed towards the
proper ends of the stop: (4) was the stop éxtendéd beyond' the«timé:
- necessary to effgctuatfa the purpose of the sfcopl; and (5).}vvva_s't}‘_1e de}gy de
minizﬁis. DiGiovanni, 650 F.3d at 508-09. Applyin'g"tl'ri)éi tﬁtaiity'bf the
circumstances test to the trial evidénce fég'éfdihg the'stop in 'this case
establishes that at every turn Detectives Phillips and Beck chose to
conduct an extensive, time-cénsuming, and ultiﬁla'telir \inconstitutional,

drug'invéstigatibn instead of a traffic infraction investigation. -

The first factor in the totality of the circumstances test is diligence

— did the officer act with diligence in investigating whether the traffic



infraction- occurréd. and..issuing.-a. ti¢ket. This is critical: because .
authority for the seizure ends when the tasks associated with the-traffic -
infraction are, or reasonably should have been completed Rodmgueg v.
United States, __ US. . 191 LEd.2d 492 498 (2015)
“[D]:iligence 1s not present Whe;ce the! pohce offlcer def1n1t1ve1y
abandoined the 'proseention ef thetraffvie ‘step and embarked on an'ether
snst‘ained' cenhse okf‘l‘ in\;estfi:g-atlion" of i;vhere the u1;t'elated questionsv'

constltuted the bulk of the 1nteract10n between the pohce offlcer and

.,\.

the defendant DLGLOUCLI’IJ’LI, 650 F 3d at 508 09 quotmg Everett 601 |

F. 3d at 495 |
T S A TN B VNI RIS S PRNEY
After stopping Mr. Brennan; the .detectivés made -no effort to -
investigate - Mr.' Brennan’s failure to-signal. - They never wrote Mr.
Brennan a ticket; or gave-him a warning, for the traffic infraction. They
did not ask for his registration or proof-of insurance. - Théy did not-
perform a .driver’s license A:chec_k. .. The :detectives - did . nothing to .
investigate whether. the infraction. occurred.or why it occurred. They

simply stopped Mr. Brennan, took his:/driver’s license, abandoned any

investigation regarding the traffic violation, and immediately undertook
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a‘lengthy investigation-regarding drugs and the individual whose:home .

théy were surveilling = Mx. Guinn.-(App. 119) - -

Once Detectlve Ph1111ps had Mr. Brennan’s dr1ver S hcense he was
seized and no longer free to leave State v. Jackson 199 N C App 236

243 681 SE2d 492 497 (2007) After obta1n1ng his hcensez the
detectlve then 1mmed1atte1y began questioning Mr.” Brennan about
drugs. Mr. Brennan was asked if he had been at the Guinn home. Mr.

Brennan was asked questlons about the Gumn horne Mr. Brennan was

.‘1

asked about drug trafflcklng at the Gulnn home Mr. Brennan was:_
asked about methamphetamines at the Guinn home. Mr. Brennan was
asked if he had any illegal subst’ancesa“in his car. “Mr: Brennan was
asked for consent to search his car and when he denied to give consent,
he was told a canine.officer would be called. Back-up officers-were called -
arid.arrived. - (Tpp.-93:94, 119-120, 220-21) None of those ‘actions or
questions were- related -to' the justification for the stop. Rather, the
actions and questions bespeak an utter lack of diligence on the part of-

the officers.. DiGiovanni, 650 F.3d at 510.* -~ & SRR -
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... 'The seeond factor.in the 'totaliityof the circumstances test concerns
- _
the:subject matter of the questioning.—‘what was the-subject-matter of .

the unrelated questioning-and .was it' conducted :out of ,officer. safety
concerns: ‘The :constitution tolerates police inquiries during a traffic
stop insofar-as.those questions relate to the “mission” ‘of the stop —-
addressing the traffic violation that warranted the stop. . Rodriguez, __ -

U.S.at-- , 191 L.Ed.2d-at-498. -

In th1s case, the sub]ect matter of the unrelated questlonlng was

confmed to two toplcs drugs and Mr Gumns house None of the

i a1

questlons related to the mission of the stop - 1nvest1gat1ng Mr
Brennans fallure to s1gnal before turnmg None of those questlons
addressed offlcer safety concerns. The only officer safety matter

ocourred fmmed1ate1y after, l\/fr Brennan was stopned The deteotrves‘
test1f1ed that Mr‘ Brennan stopped h1s car, ex1ted it, and began to Walk
towards the1r car. Because off1cer }safety requlres a dr1ver to remain in |
his vehicle; they 'fnstructed hfm to return lto-his car, and Mr. Brennan

comphed without incident. (Ap.p. .92‘-9“3‘, 219)
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The third factor-is Whether*'the.t:officer’Sf'ov‘erall actions; viewed
both objectively and in its totality, were reasonably directed ‘towards.
the proper ends of the stop.. In this case'it:-is-clear that the entirety of
the detectives’ actions were not directed towards -resolving the basis for-
the stop — Mr." Brehnan’s failure -to- signal: .beforé« turning. . The-
detectives’ utter -failure to pursie anything remotely related “to. the
traffic violation establishes that the purpose-of the stop was general’
drug 1nterd1ct1on This is underscored by the fact that both detectlves
test1f1ed that after stepplng Mrd Brennan and observ1né hle behav1or

:1,

(hlS speech patterns pup11s and nervous fldgety behav101) they

believed h1m to be under the 1nﬂuence (App 203) However the

detectlves also test1f1ed that they demded they would ne1ther arrest hlm
for dr1v1ng under the 1nﬂuenee nor adm1n1ster fleld .sohrle‘ty tests.
(App 195 234) The tallure of the detectlves te act upon Mr Brennan S
potentlal 1mparrment .1nd1cat.es they were \not 1nterested n the
censtitutional »mission of the stop; and seizure — ‘enforce'ment ef the
traffic code. Rather, they h‘ad‘one’ 'purpose —' unconstitntienal general

drug interdiction.
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. The. fourth. factor. -i-s,.'-dnrafcionz.-,— -thether,'the stop was.extended «
beyond: the .time’ necessary-to effectuate,the purpose of the stop. A .
routine traffic stop -for .a minor traffic infraction, should result in an_
equally -abbreviated..detention, where ;things such as a driver’s license
check; registration, insﬁragnce,~and warrant check are performed. See,
United -States v. Foreman, 369 F.3d 776, 781 (4th Cir. 2004):; Mr.
Brennan was stopped at 7:34 p.m. and the canine officer arrived at 8:00
p.m. (App. 93, 105) That period of time far excgededrthe time necessary

to write a ticket for the failure to signal. In fact, had the officers

wr1tte'nMr Bré“n‘;lla.nma vticv:ket >(or 1ssued 2 warning> forﬂ thé fraffic.
infrac'tion andreturned hlS iicen.s'e.td hlm, Mr ﬁfénﬁan wouldlhév‘é left/ |
the sclene?be‘forié’ v.’phe vcs:mine’ officer ar;iye.}o:l.‘ .If ’.che detéctiveé believ-ed
Mzr. 'Brennde-lr'l Was drivigé un&ér .the‘ inﬂ;lence, as t-hey tes_tiﬁed his‘
be}ilaVi;I‘ miéht ’have. suggested, “they ;ouid ila;ve berformed field
sobriety tests. If they had done so and he had passed, they would have
Wfﬁten h1ma ti,ckfé"t ’(or'iés.,_ﬁ.ed.éi} ...Wa‘rn.ing) :‘ fo;" the traffic infraction,
refu;;ﬁgd his lsic'e;r..lse, ér;d Mr Bi:ejﬁr;;é'r_i_would have left the sééne before‘
the: can‘iné} <;fficef armved .’-Alt’elrnétviv-ell};, had,,he failed the sobriefy‘l

tests, the detectivés wlo.uld have arrested him, his car would have been
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impounded and an inventory search- performed-at which ‘time the
controlled substarces. would have been disé¢overed. But under each
scenario, investigation of the constitutional purpose'for the stop, that is, -
enforcement of the traffic'code and assurance that drivefs are operating
vehicles in a safe and lawful manner, would-have been completed well
under the time that Mr. Brennan remained seized while the detectives
waited for the canine officer to arrive. - Clearly, thé“stop was extended:

beyond the time necessary to éffectuate its purpose. -0 w2

The f1fth factor 18 Whether the delay was de minimis. 5 Whlle there
1S no spe01f1c time 11m1t on the length of trafﬁc stops a delay that can be
characterized as de minimis Will not be recognized as a Fourth

Amendment Vlolatlon Umted States L. Mason 628 F 8d 123 132 (4th

C1r 2010) The thirty minute delay caused by (1) the detectlves "

5 At the time of Mr. Brennan’ s arrest, the totality of the
circumstances test included the de mininiis factor. However, after Mr.’
Brennan’s trial, case law moved even further in his favor on this issue.
Rodriguez, __ U.S. __, 191 L.Ed.2d 492 (2015). Rodriguez abrogated
the de minimis factor as a part of the totality of the circumstances test.
United States v. Bowman, F.3d _ , 2108 U.S. App. LEXIS
5194, *27 (March 1, 2018). However, because 1t was a factor to be
evaluated by a reviewing court at the time of Mr. Brennan’s 2014 traffic
stop, it will be addressed herein.



quéstioning of :Mr.:Brennan regarding a crin'}:e completely unrelated to -
the event.that provided justification: for the stop; (2) locating a canine
officer:and dog;.and, (3) thetim& spent waiting for.the canine officer and
dog to ;arriv.e; immeasurably: extended the time Mr. Brennan was

detained and violated his constitutional rights. = o

E. .. .The - detectives: lacked. .reasonable . suspicion - that
criminal activity was afoot.

Mr. Brennan's MAR .al:iéﬂéed"kéufffi‘ciéﬁffaét Which, if proved, ;Jvou'ld:'
showtflat the officers 'Ié'cked r(;,asonable susp1c1on that criminal 'e‘lc'tivi‘ty )
was afoot so as tzdi.p‘r()lc:)rig' the trafﬁc stop “North Carohna law
estabh\shes that an ofﬁéei;'llnéy'dgtai-hi\é dwiver b3‘7’ 'prrélblhgi'riﬁg a "t_:ra'fﬁ'cl':lz
stop if the officer has’ “:‘feeisozriéibl'éy artlculable suspit:'i}é;)lrl. tﬁaf ilieégl'

activity if afoot.” State v Reed, _ - N.C. App.-_, . ,_ . SE2d__,

_-,2018 N.C. App. LEXIS 52, *13 (2018), quoting. State v. Williams, |
366. N.C. 110;. 116, 726 .S.E.2d 161, -166-67 (2010). The reasonable
suspicion standard is objective and entails common sense, nontechnical
conceptions that deal with factual and practical considerations of
everyday life. United. States v.. Foreman, .369 F.3d 776, 781. (4th Cir.
2004). - “Factors consistent with .innocent travel can, when taken

together, give rise to reasonable suspicion.” DiGiovanni. 650 F.3d at



27
511, citing United States v:"Sokolow; 490 U.8. 1, 9,104 LiEd.2d .1, 11 -
(1989). . But those facto¥s -“collectively ~miust serve to ‘eliminate ‘a
substantial portion of innocent’travelers,” DiGiovanni. 650 F.3d at 511, -
citing Foreman, 369 F.3d 781, in:order to’give -rise:to individualized -

suspicion of criminal activity.. . =

-+ .- In deciding to abandOthhe'trafﬁé1infract-i0n; Pu“l”lfiqsfeeof the stop FO
allow for_ an investigation. into drugs, the detectives relied on the
following facts: (1) Mr. Brennan’s ?,ehayiér;. () Mr. Brennax’s driving;
ar}'da (3) Mr, Brennan’s act of immediately exiting the vehicle when the
detectives stopped him. (App. 122) Those factors provide insufficient

indicia of suspicious activity for the following reasons.

First, Detectives Phillips’ and Beck’s ability to accurately evaliiate -
factors which constitute -reasénable suspicion is unreliable in light of.
their training and experiencé as well as the Haywood -County Sheriffs
Department’s procedures - regarding - traffic stops. During - trial; -
Detective Phiili’ps - explained * the ' Haywood County ‘ Sheriffs
Department’s procedures regarding searches and seizures. He testified
that when "an ‘individual refuses to consent to a search of their

automobile, the “normal procedure” is to then call for a canine officer

A
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-
and:dog-to conduct;a:sniff-of the exterior of the vehicle. . (App;-122)
Under !that,—.proc'eduﬁfre, the: constitutional choice to give or withhold -
consent is-illusory. in.Haywood County. -With every traffic stop a 'driver :
1s faced with the choice, should a sheriffs-deputy request to search their
car, of consenting and allowing;their car to be searched, or.withholding
consent and remaining:seized-until a:drug dog-arrives to perform a sniff .
of .the exterior of the vehicle. . Either.choice leads to the same outcome:,
violation..:of.. the driver’s - Fouxth ,~Ameﬁd1nent right,  to.be .free from

unreasonable searches and seizures. ., < ..

Additionally, Detective Phillibé Was anundercover dlug (iete;;:tivé
who had made over- 200 drug~arrésts and Detective’ Beck ‘was an
undercover . general® crimes ‘detective: “Neither - detective ‘was ‘&
patrolman, neither'detective was assigned to-traffic enforcement, #nd -
their mission - that- night -was survéillance * of a' suspected drugA
trafficker’s home. ~ (App. 75-76, 197, 202, 207, 213-14, 230)* It is
unsurprising that the detectives devoted-the entirety of the traffic stop -
to general drug interdiction in light of the fact that their background;
training and expertisé did not prb\;ide them with the necessary tools to

coniduct constitutional traffic stops.
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.~ “.Because .the reaSonable-- suspi.cién"-"standard’ is ‘an objective,
commonsense one, -the - law - recognizes:and affords ‘trained .and
experiénced officers in the field a degreé of deference regarding the .
presence or non-existence of reasonable suspicion: iForeman, 369 F.3d
at 782; Williams, 336°N.C. at 116, 726 S:E.2d ‘at 167. However; officers
in the  field . who areignorant of; ‘or ‘in willful' disregard of, the
constitution are not entitled to that deference. That is because their "
lack of understanding of the constitutional limits-on the right to search”
and seizure. casts doubt upon their-credibility and ability: -to‘ judge’

whether or not reasonable suspicion exists.

o8 +

- Second, North.Carolina case law establishes that, these factors are
insufficient to provide reasonable suspicion to extend the stop. In State
v.-Bedient, . N.C. App. ___. __..786.S.E.2d 319, 325 (2016), this
Court recently. held .that a driver’s . nervousness, :twitching, and,
stuttering combined with the fact that she had been seen with a known
drug dealer (who was.not in the car at the time of the stop) were not
sufficient circumstances to provide reasonable suspicion to extend the
traffic stop.. And, in State v. Myles, 188 N.C. App. 42, 47, 50, 51,.654

S.E.2d 753, 756, 757, 758 (2008), this Court found that the defendant’s
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extremely nervous behavior, specifically his fast heartbeat, and the fact

that his rental car was one day overdue, did not provide the officer with

reasonable suspicion to extend the traffic stop.

Third, Mr. Brennan’s driving, his behavior, and his exit from the
vehicle immediately after being stopped was explained by Mr. Brennan
to the detectives at the time of the stop. Mr. Brennan was upset and
angfy. He had been stopped by the police the night before and
subjected to a search of his vehicle. He felt that the police were
harassing hirinf (App. 93-94) As a result, he engaged in behavior
commensurate with those feelings. When he left the Guinn residence
ahd was immediately followed by an unmarked police car, he was alert
and aware of being f;)llowed and watched the car cllosely. When the
detectives stopped him, he immediately exited his car and began
expressing his displeasure and frustration to the detectives. And,
throughout the lengthy seizure to which he was subjected, Mr. Brennan
continued to express those feelings. In light of those circumstances,' the
detectives’ articulated facts “simply do not eliminate a substantial-
portion of innocent travelers.” United States v. Brugal, 209 F.3d 353,

361 (4th Cir. 2000)(en banc).



o e



Rofononce . &~ A Qpmdngy 7/M 7
Rdy, 14, (D)

a/‘\, »XW
47’/(7%) 730 P o W/.gf‘z/,za/f/ . Sorewnan_  VED

J,W%émy o sesidee TEE Hopord 05 il
Hecins s JW% - Dokl WW/JJZZ) W e peporc
) ety Tt S Al offls Pik] o ity ]
MM% . B iy ddiiad 30 ik A e
VM%AW it o dup oy Aetwoe oo rfros]
priisin o flivg > sl iy Vel o Ly s Fip
Fopn e do LE o Ao il et s al Jn
oo foded | millawplilinsie s On 2-2-15 -~ fmw/%/ﬁ/ o
R e WY &4ty
Ao rlel s filid pupaly. Tl Cnd Al A, s,
as JibS /JZ»JIUMWL&,%WQWW
o i oy tyll i s, 1)




o s s Coilis] o T, f il bl il o]
oo 40§ - =05 ol 21318 A Mins qee A0, 4,
oS bid peinit f o] T e AR o,
el Loy Bid el LS G o B ] Lonplle Mt
A s @7««7 Z Al T W/M:f/%g/% coprdi)
Do) ~ins Al M/ww/ i, S AR CWZ/%/ Lo
Ml GE Ao appaddy oy 2 MM/LWK,;M
b bl dllsey fidine 2Ll pepin TR L g L e
Brsna),  tpaf Lo oy of 200 A @m/? tpsilly Poniia) rin,
Sl spped, H rived 2007 7u Measiir flef « 7LAR.
sty Z7 AL, o e supprasser lune , On M 17,2017 dopnd,
b fudy 1l Do) My PAR . o Ao gunads HT o,
B Mod) Live i dd) Ho i o s cilil opedf



>

Piu. R ygpaihed. 0O bogurl 7% 3077 e appellid,
Dufpsdl ippodid fo s, O el 201F fine
a kﬂ/ﬁi[/% it 27 M ML il Lot~ A aidl
o Donie) Aol phaidis, r. S L] @ Hdes sl
gl 2o i A gl @/Uo,v/%i) Doviie) H p i
Ao Ay vpiin A gy 2HY AL Al hd AT e
MM7WJ£ Buapisii.

T Ly e Ao Qg g T vne il

A sffii toiisleds” o) st Judiy w0, o~ % ~
ey o Ao il fo iy Ho pel dids] . 72
s Vi dte) o Wz;é/ B gue 7ol oo il
oridmee 7L 1) b Defpled Hase ey soabiliong
() sssonslll, ol HY i, S w7 chuge]
vl by Cuing nddT AT Ml it we oddet



0

Vas fmzom%ﬂ'%/%é%’7% Jeack
M/W MLW,(/Z‘%ZZW%

/P @/M.Wﬁé 4 nls A= T o il ) 2o



oy

A Bt
A //.%7// M /MWJ/) Dodiolies /@/J I peld”

__%ngZ.L_A@_EAJ%&/ s , le
/ /

A 5, ey Gl e i
Z////ﬁ/{»/ a W MZZ— WZO';\ j’/?u@up/w % A,
7 / 7 7 7

iﬂ%ﬂ@%@ﬁ 7”"/2 » d/’;&hﬁ[M g j’ W/’%/;\%ﬁ M%Z é)’ |

btr . Apinsiin  lippllel” M;Zz? Vi) tiing g
]://%,v/é VA M./),;Q\\ O ///M,Zﬂé/ # &pw:o/ /Z;Lg,/ MWZ/)/

T A C Q&g %t, ZEZZ%%’ f7 G ﬁaggz; i A ;2%“@;




ﬂmﬂ/f 7, /KMMUWQ/A Loon 6k ) o

EV;LL? /%ow/} s :Zé /’7,%7,/{,/%7'7



5 Al

vilainy Ll Tl o mallo

Ty el il ] o S
| w,% M%; /‘%;/7;7 7/17 2020)

RN



