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Darrell Henry Williams, a federal prisoner, appeals the: district court’s order
accepting the recommendation of tﬁe magistrate judge and dismissing Williams® 28 U.S.C.
§ 2241 (2018) petition in vhich he sought to challenge his senitence by way of the savings
clause in 28 U.S.C. § 2255 (2018). Pursuant to § 2255(e); a prisoner may challenge his
sentence in a traditional writ of habeas corpus pursuant to § 2241 ifa § 2255 motion wonld
be inadequate or ineffective o test the legality of his détention.

[Section] 2255 is inadequate and ineffective to test:the legality of a sentence

when: (1) at'the time of sentencing, settled law of this circuit or the Supreme:
Court established the legality of the sentence; (2) subsequent o the prisoner’s

direct appeal and first § 2255 motion, the aforementioned setfled substantive

law changed and was deemed. to apply retroactively on collateral review:
(3)the prisoner is unable to meet the gatekeeping provisions of § 2255(h)(2)

for second or successive motions; and (4)-duie to this rétroactive change, the
sentence now presents an error sufficieritly gravetobe deemed a fundamental
defect.

United States v. Wheeler, 886 F.3d 415, 429 (4th Cir. 2018).
We have teviewed the record snd find o revérsible error. Accordingly, although

court. Williams v. Coakley, No. 5:18-cv-00046-EPS (N.D:W. Va. Oct. 29, 2019). We
dispense with oral argument because the: facts and legal contentions ate adequately
presented in the materials before this. court and argument would not aid the decisional

process.

AFFIRMED




Case 5:18-cv-00046-FPS  Document 28 Filed 10/29/19 Page 1 of 6 PagelD #: 115

IN THE UNITED STATES DISTRICT GOURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA

DARRELL HENRY WILLIAMS,
Petitiener,

Civil Action No. 5:18CV46

V.
(STAMP)

JOE COAKLEY, Warden,

Respondent.

AFFIRMING AND ABOPTING REPORT AND
RECOMMENDATION OF MAGISTRATE JUDGE,

QVERRULING PETITIONER’S OBJECTIONS,

DISMISSING CIVII ASTTON WITBOUT PREJUDICE

I. Background

The pro_se' petitioner, Darrell Henry Williams, a federal
inmate designated to USP Hazelton in Bruceton Mills, West Virginia,
filed a petition for habeas torpus undetr 28 U.S.C. § 2241. ECF
No. 1. In the petition, the petitioner challenges the validity of
his sertence fronm the United States District'Courﬁ.for the Eastern
District of Missouri. ECF No. 1 at 2. The.geiitioner asserts that
when applying 28 U.Ss.¢. §§ 2255 (h) (2) and. 2244 (b) (2) &), the Eighth
Circuit rendérs § 2255 an inadequate and ineffective remedy by
which to test the legality of his conviction and sentence and

“amounts to a suspension of the writ of habeas corpus in violation

"Pro se” describes a person who répresefits himself in ‘a court
proceeding without the assistande of a lawyer. Black’s Law
chtlonary 1416 (10th ed. 2014) .
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of Article I, Section IX of the Constitution which prohibits
suspension of the writ of habeas corpus.” Id. &t I11. Mofeover,
the petitioner states that the sentencing judge “applied the then
manaatory career offender guideline, which increased the mandatory
range, ” relying “on either the assault second conviction and/or the
attempted escape conviction (without identifying which)+”  1d.
at. 3. The petitioner states that:

The ‘residual clause definition’ by which [his] Missouri
state convigtions for attempted escape apd assault in
second degree were qualified as Guidelines ‘crimes. of
violence! was unconstltutlonal1y vague for the identical
reasons the residual clause in [the Armed Career Criminal
Act} ACCA was struck down in 2015. Because the
‘mandatory Guidelines’ in effect at the time of [his]
2001 sentence were mandatory and fixed the penalty range
the distfict could apply ‘to punish [him}, the same due
process rule that invalidated the ACCA residual clause
applles to the mandatory Senten01ng Guidelines tresidual
definition in U.S.8.G. § 4Bl. 2(a)(2). 1In the context of
mandatory Senten01ng Guidelines sentenc1ng, the Johnson
.d'c151on onstltutes a retroac ive ‘substantive decision’

.cléss of défendants because of their status or offenses.
Id. at 6. specifically, the petitioner conténds that “[tlhe
‘element of force’ category for ‘crimes of violence under U.S.5.G.
§ 4Bl.2(a) (1) is identical to the ‘elemént of force’ clause of
AGCA, and courts uniformly interpret them int_erchang;eabzly« 7 Id.
Receprding to the petitioner, ™[bloth definitions include -only
crimes that require as an element the use of vehement, furious,

‘viclent force’ capable of causing physical pain to another.” Id.

135 S. Ct. 2251 (2015).

>
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The petitioner contends that his Misscuri second degree assault
conviction “employed iﬁdiv-isjible elements encompassing both violent
and nonviclent force by attempting to cau-é:e or causing serious
physical injury . . . nonvioclent forms of injury andther which the
Fourth Circuit Gourt of Appeals established in 2012 do not
qualify.” Id. The petitioner asserts a similar argument with
respect to his conviction for escape or attempted escape from
confinement, asserting that the statute “indivisibly encompasses
escapes from both non-secure and securé facilities.” Id. For
relief; the petitioner requests that this Court “[v]jacate the
judgment and c¢ommitment and resentence [him] without the career
offender sentencing enhancement.” Id. at 9.

The . petitioner also filed a motion titled as “Request for
Timely Speedy Resolution.” ECF No. 23.

United States Magistrate Judge James P. Mazzone entered a
report and recommendation (ECF No. 25) and the petitioner timely
filed objections (ECF No, 16): In his objections, the petitioner
states that “Missouri’s second degree assault statute as it existed
at the time of petitioner’s offense indivisibly incorporated
‘reckless’ conduct as well as intentional conduct with a firearm.”
Id. at l. ‘The petitioner asserts that reckless conduct “doés not
qualify as ‘the use of force’ within the meaning of both the career
offender ‘elements’ definition and the identically interpreted

‘elements’ claase of the [ACCA}.” Id. at 2. The petitioner then
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proceeds to assert that the magistrate judge’s report and
recommendation overlooked various issues, such as “the seéparation
of powers guarantee at the heart of Hhabeas corpus proceedings,4
Id. at 3-6. The petitioner also states that there is a cireénit
split ‘with respeéct to whether Johnson applies retroagtively. Id.
at 6.

For the reasons that follow, this Court finds that tHe report
and recommendation of the magistrate judge should be affirmed atid
adépted in its entirety.

IIT.

Under 28 U.S.C. § 636(b)(1)(C), this Court must conduct a de

novo review of any portion of the mdgistrate judge’s reconmmefidation

to which an oBjection is timely made. Because the petitioner filed
objections to the report and recommendation, the magistrate judge’s
recommetidation will be reviewed de novo as to those findings to
which the petitioner Objected,

1V. Discussion

This Court has conducted a de novo review of all portions of

the magistrate judge’s report and recommendation. In this case,
for substantially the reasons stated by the magistrate Jjudge, this
Court finds that this Court lacks subject matter jurisdiction. As
the magistrate judge correctly stated, the petitioner’s predicate
aofﬁénses:forfpurposéSiof the career offender enhancement were his

prior convictions for second degree assault and first degree
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robbery under Missouri law. See ECF No. 25 at 8-9. The magistrate
Jjudge correctly found that the elements clause ¢f the definition of
& crime of violence is satisfied with respect to both of the
petitioner’s prior convictions for second degrée assault and first
degree robbery and the residual clause that mirrors that of the
ACCA is inapplicable. Id. at 8-8. Therefore, the magistrate judge
properly conéluded that the petitioner has not satisfied the
savings clause under 28 U.S.C. § 2255(e) and is not entitled to
§ 2241 relief through § 2255(e). I, at 10. Aceordingly, this
Court upholds the magistrate judgé's recommendation and overrules
the petitioner’s objections.

V. tonclusion

For the reasons discussed above, the report and recommendation

of the magistrate judge (ECE No. 25) is hereby AFFIRMED and ADOPTED

in its entirety. Thé petitioner’s petition for writ of Habeas
corpus under 28 U.$.C:. § 2241 (ECF Neo. 1) is DENIED and DISMISSED
WITHOUT PREJUDICE, the petitioner’s objections (ECF No. 27) are
OVERRULED, and the petitioner’s “Request for Timely Speedy
Resolution” (ECF No. 23) is DENIED AS MOOT.

It i3 further ORDERED that this case be DISMISSED and STRICKEN
from the active docket of this Court.

Should ‘the petitioner choose to appeal the judgment of this
Court ‘to the United States Court of Appeals for the Foutth Circuit

oh the issues to which objection was made, he is ADVISED that he
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must file a notice of appeal with the Clerk of this Court within 60
days after the date of the entry of this order.

IT IS SO ORDERED.

The €lerk is DIRECTED to transmit a copy of this memorandum
opinion and order to counsel of record herein and ﬁo the pro se
petitioner by certified mail. Pursuant to Federal Rule of Civil
Procedure 58, the Clerk is DIRECTED to enter judgment on this
matter.

DATED: October 29, 2019

/s/ Frederick P. Stamp, Jr.
FREDERICK P. STAMB, JR.
UNITED STATES DISTRICT JUDGE

S
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___IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA
WHEELING

DARRELL HENRY WILLIAMS,

Petitioner,
Civil No.: 5:18CV46
V. (JUDGE STAMP)

JOE COAKLEY, Warder,

Respondent.

REPORT AND RECOMMENDATION

L INTRODUGTION

On March 26, 2018, the pro se Petitioner filed an Application for Habeas Corpus
Pursuant to 28 U.S.C. § 2241. At the time, Petitioner was a federal inmate housed at
USP Hazelton and is challénging the validity. of his sentence imposed in the United
States District Court for the Eastern District of Missouri. This matter is pending before
the undersigned for an initial review and Report and Recommeridation pursuant to LR
PL P2 and 28 U.S.C. § 1915A.

Il. FACTUAL AND PROCEDURAL HISTORY

Petitioner was charged with conspiracy to distribute in excess of 500-grams of

! The-undersigned reviewed Petmone:’_s criminal docket frorm the Middle District of Tenhesseé.in

prepanng thus sectxon See 3 04-cr-41' (MDTN) avaflable on PACER In addmon ‘the
g Report by t obation: Office

: = 30 176, 180 (4 2009 (courts “may
)" »..oloma! Penni Ins. Co. v: Co:l;887 F.2d 12836,
t'frequent use of jidicial notice is in neticing the
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cocaine, in violation of Title 21, United States Code, Section 841 {a)(1), and knowingly
escaping from a facility to which he was tawfully committed, in violation of Title 18,
Unité.d States Code, Section 751(a). On December 1, 2000, a jury found Petitioner
guilty on both counits of the. indictment. On March 2, 2001, Petitioher was sentenced
as a career offender under Title 21, United States Code, Section 841 and United
States Sentencing Guidelines {U.S.S.6.) Section 4B1.1 to 310 months imprisonment
for conspiracy to distribute cocaine and 60 months imprisonment for escape from
custody, to be served concuirrently. On appeal, his eonviction and sentence were
affirmed on July'9, 2002. United States v. Williams, 295 F.3d 817 (8th Cir. 2002),

On December 31, 2003, P’é;iﬁcner filed a motion fo vacate pursuant to
Title 28, United States Code, Section 2255. In that petition, he challenged his
sentence arg_uin‘g-fhat he was denied his constitutional right to counsel under the
Sixth Amendment due to ineffective assistance of counsel. In additioh. he
alleged that the _c-_;o-v*er-mﬁem failed to comply with the Speedy Trial Act and the
statute under which he was sentenced, 21 U.S.C. § 841(b){1)(B)(ii), had been
deemed unconstifutional. Finally; he alleged that the Federal Sentencing
Guidelines for career offenders, U.$.5.G. Section 4B1.1 was i’_nc;orrect'iy.appl_ied.-
On March 29, 2017, his Motion Under 28 U.S.C. § 2255 was denied. On appeal,
the Eighth Circuit declined to grant Petitioner's application for a cettificate of
appealability:

Following the .decision in dJohnson v. United States, 135 S.Ct. 2251

(2015), Petitioner filed an Application for Leave to File a Successive Motion to

Vacate, Set Aside or Correct Sentence pursuant to 28 U.S.C. § 2255. Petitioner

10
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argued that Johnsen's holding that the residual clause of the Armed Career
Criminal Statute was unconstitutionally vague was applicable 16 his career
offender sentence, and he no longer qualified as a career offender because his
conviction for assault in the second -degree under Missouri law no longer
qualified as. a pr:ed,icafté offense. The application was stayed pending the.

decision in Beckles v. United States, 137 S.Ct. 2886 (2017). Following the

decision in that case, which held that Johnson did not apply to the advisory
guidelines, Petitioner’s application to file a second or successive §2255 motion
was denied.

. PETITIONER’S CLAIMS

In support of his petition pursuant to 28 U.S.C. § 2241, Petitioner argues at great
length that the Eighth Circuit's approach to the established gatekeeping: measures
restricting the ability to bring new and repetitive claims in second or successive habeas
corpus: actions is a “crap shot.” ECF No. 1 at p. 12. Petitioner goes on o argue that as
applied by the Eighth Circuit, Sections 2255(h)(2) and 2244(b)(2)(A) constitute a
suspension of the writ of habeas. corpus, and he maintains he has established that the
remedy has been rendered ineffective and. unavailable to provide the habeas corpus
remedy Congress intended those statutes to preserve. In addition, Petitioner argues
that Johiison is retroactively applicable to- the mandatory guidelines‘,‘and because he
was sentenced under the identical residual clause found in the career offender
guidelines, his sentence is no longer valid. For relief, he asks this court to vacate his-
judgment and resentence. him with the career offender sentencing enhancement.

IV. LEGAL STANDARDS

11
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A. Reviews of Petitions for Relief

Pursuant to the provisions of 28 U.S.C. § 636(b)(1)(B) and the Court's Local
Rules of Prisoner Litigation Procedurg, this Court is authofized to review such petitions
for relief and submit findings and recommendations 1o the District Court. This Couft is
charged with sereening Petitioner’s case to determine if ‘it plainly appears from the
petition and any attached exhibits that the petitioner is not entitled to relief in the district
court.” Rule 4, Rules Governing Section 2254 Cases in the U.S. District Courts; see
also Rule 1{b). Rules Governing Section 2254 Cases in the U.S. District 'C‘o'urté (a
district court may apply these rules to a habeas corpus petition not filed pursuant to:
§2254).

B. Pro Se Litigants

As a pro se litigant, Petitioner's pleadings: are accorded liberal construction and
held to “to less stringent:standards than formal pleadings drafted by lawyers.” Haines v.

Keiner, 404 U.S. 519, 520 (1972), However, even under this less: stiingent standard,

the petition in this case is subject to summary dismissal. The requirements of liberal
construction do not mean that the Court can ignore a clear failure to allege facts which

set forth @ claim cognizable in a federal district court. See Weller v. Dep't of Social

Servs., 901 F.2d' 387 (4th Cir. 1990). As discussed more. fully below, Petitioner is riot
entitled to relief under 28 U.S.C. 2241, and this matter is due to be dismissed.

C. Post-Conviction Remedies and Relief

Despite the-title he affixes to his pelition, Petitioner unequivocally challenges the
validity of his:sentence anid not the execution of his sentence, as such his filing is: not a

habeas petition under 28 U.S.C. § 2241; but rather, it is a Motioh to. Vacate, Set Aside,

12
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or Correct a Sentence by a Person in Federal Custody pursuant to 28 U.8.C. § 2255,
The law is well settled that § 2255 is the exclusive remedy for challenging the validity of
a federal judgment and sentence. See In.re Vial, 115 F.3d 1192, 1193 (4th Cir. 1997). A
petition for a writ of habeas: corpus under § 2241 is niot an additicnal, alternative or
supplemental remedy to that prescribed under § 2255

However, § 2255(e) provides a "savings clause” exception which serves as a
means for pefitioners fo apply for a traditional writ of habeas pursuant to § 2241. It
states:

An, apphcatuon for a writ of habeas corpus on behalf of a prisoner who is

authorized to apply for relief by motion pursuant to this section, shall not

be entertained if it appears that the applicant has failed to apply for relief;

by motion, to the court which sertenced him, or that such court has

denied him relief, unless it also appears that the remedy by motion is

inadequate or ineffective to test the legality of his detention.
28 U.8.C. § 2255(3) (emphasis added). The savings clause will dctasionally aflow a §
2241 petition to take the place of a § 2255 motion, but hot “merely ... because an
individiial is procedurally barred from filing a Section 2255, motion,” Vial, 115 F.3d at
1194 n.5, nor simply because: relief is unavailable due to the gatekeeping provisions of

§ 2255. Young.v. Conley, 128 Fed Supp.2d 354, 357 (S.D.W. Va. 2001). Instead, to

trigger the savings clause in the context of a challenge tothe validity of a conviction, the
Pefitionier’s claim miust contain all three of the following characteristics: (1) at the time of
his ‘conviction, the settled Jaw of this circuit or the Supreme Court established the
legality of his conviction; (2) subsequent to his direct appeal and first 2255 motion, the
substantive law- changed ‘such that the conduct of which he was convicted: is row

deemed not to be-criminal; and (3) he cannot satisfy the gatekeeping provisioris of 2255

13
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because the new rule is not one of constitutional law. [n re Jones, 226 F.3d at 328, 333-
34 (4th Cir. 2000). With respect to challenges involving the validity of a sentence, the
savings clause is available only when the petitioner can establish that: (1) at the time of
sentencing, settled law of this circuit or the Supreme Court established the legality of
the sentence; (2) subsequent to his direct appeal and first 2255 motion, the
aforementioned settled substantive law changed and was deemed to apply retroactively
on collateral review; (3) he cannot satisfy the gatekeeping provisions of 2255 (h)(2) for

second or successive motions; and (4) due to this retroactive change, the sentence now

presents an error sufficiently grave to be deemed a fundamental defect. Uni"ted States v.

Wheeler, 886 F.3rd 415, 429 (4th Cir. 2018). The Fourth Circuit specified that a change

of substantive law within the circuit, not solely inthe. Supreme Court, would be enough
to satisfy the second prong of thie four-part test established in Wheeler. Id. In addition,
the Fourth Circuit held that theé savings clause requirements are jurisdictional rather
than procedural: therefore, if they are: not met, the Court does not have jurisdiction to
entertain the § 2241 petition. Id. at 426. The: petitioner bears the burden of establishing
thaf a § 2255 motion is inadequate or ineffective-and that he satisfies the savings clause

requirements. See Hood v. Uriited States, 13 Fed Appx. 72,2001 WL 648638, at*1 (4th

Cir. 2001); McGee v. Hanberry, 604 F.2d 9, 10 (5th Cir. 1979); Hayes v. Ziegler, No.

5:11-6vi002861, 2014 WL 670850 (S.D.W. Va. February 20, 2014), affd, 573 Fed Appx.

268 (4th Cir. 2014),

As noted, Pefitioner was convicted of conspiracy to distribute in excess of 500

grams of cocaine in violation of 21 U.S.C. § 841(a)(1) and knowingly escaping from a

14
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facility to which he was lawfully committed, in violation of 18 U.S.C. § 751(a). The
sentencing court found Petitioner to be a career offender under the pre-Booker,? then-
mandatory Guidelines and sentenced him to 310 months. Pursuant to the Guidelines, a
defendant can be designated a career offenderif:
(1)The defendant was at least eighteen years old at the time the
defendant committed the instant offense of conviction; (2) the instant

offense of conviction is 3 féinny"fhat' is either a crime of violence or a
controlled substance offense; and (3) the deferidant has at least two prior

felony convictions of either a ctie of violence. or a controlled substance
offense.

U.S.S.G. § 4B1,1(a). Petitioners PSR identified two convictions that purporttedly
counted as prior felony convictions of a crime of violence: (1) Petitioner's. conviction for
Missouri assault second degree and (2) robbery first degree.

Petitioner maintains that his career offender classification was based on either
‘the assault second conviction andior the attempted escape conviction without
identifying which).” ECF No. 1 at 5. Petitioner further argues that his Missouri second
degree assault for causing physical injury; indivisibly encompassed non-violent conduct,
and attempted escape from confinement indivisibly encompasses escapés from both
non-secure.and secure facilities. Id. at 6. Petitioner does rict address his Robbery: First
Degree conviction.

The second prong of the Wheeler test réquires a showing that (1) the settled
substantive law, which established the legality of the defendant's sentence, has

changed and (2) that ¢hange in the law has been deemed to apply retroactively on

2 United States v. Baoker, 543 U.S. 220 (2005).

7

15
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collateral review.® Aithough_ Petitioner alleges that his convictions for second. degree
assault and attempted escape fall under the residual clause of the career offender
provision of the sentencing guidelines, and are not crimes of violence, he: cites
absolutely no case law to support his allegations, let alorie case law: that has been held
retroactive to cases on collateral review:* Furtherrnore, Petitioner’s predicate offenses
for purposes of the. career offender enhancement were his prior convictions for Missouri
Assault Second Degree and Robbery First Degree, each of which falls ‘within the
elements clause of the definition of a crime of violence and niot  withini the residual
clause that mirrors that of the ACCA.,
Under Missouri Statute, Robbery in the First Degree is defined as follows:

A person commits the crime of robbery in the first degree when he: forcibly steals
property and iri the course thereof. he or another patticipant in the crime,

(1) Causes serious physical injury to any person; or
(2) Is armed with a-deadly weapon; or

(3)-Uses or threatens the immadiate use of a dangerous instrument against any
person; or

(4) Displays or threatens the use of what appears to be a deadly weapon or
dangerous instrument,

MO. Rev. Stat. § 569.020.1. A person “forcibly steals® when he ‘uses or threatens the
imimediate use of physical force upon the persén of another...” MO. Rev. Stat.

569.010(1). Bevly v. United States, No. 4:16CV00965 ERW, 2016 WL 6893815, at *2

(E:D. Mo. Nov. 3, 2010)

31n evaluating substs ntive claims, the court is to Took to the. law of the circuit of conviction. See
Hahn v. Mosley, 931 F.3d 295 (4th Cir, 2019).

4 Although Petitioner appeats to argtie that Johnson.is retroactive t_o"thepre-sbdk_eg_ mandatory
guidelines, the Fourth Circuit has determined that the-holding in Johnson is nat applicable to -
pre-Booker guidelines cases. Sée United States v. Brown, 868 F.3d 297 (2017).

8.‘

16
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Court records reflect that Petitioner's offense under this statute occurred on
Februyary 20, 1988, when he struck the female victim in the head with a .45 caliber
révolver and stole two rings and a parse from her. Accordingly, Petitiorier’s conviction
for Robbery in the First Degree. fits squarely in the eleiments clause of the career
offender guidelines. See §4B81.2(1 )(1).

With respect to Petitioner's conviction for second-degree assault, Mo. Rev. Stat.
§ 596.060 reads in relevant part: -

T A person:commits the crime of assaultin the second degree if he:

(2*)_Attempt~s to cause or knowingly causes physical injury to another person
by means of a deadly weapon or dangerous instrumént. ..

Petitioner pleaded guilty to two counts of Assault Second Degree in the Circuit
Court of St. Louis, Missouri. According. to the presentence report prepared by the
Missouri Board of Probation and Parole, the offense occurred on March 13, 1982, when
officers of the St. Louis Police Department o routine parole observed a vehicle with two:
occupants who -.'m_at.Che‘,d, the description of wanted suspects. Attempts by the officers to-
curb the vehicle were unsuccessful, and a high-speed chase ensued. After one of the
vehicle's tires blew out, the driver, later identified as Petitioner, exited his vehicle and -
fired two' shots from a .25 caliber automatic handgun at the officers, who had exited
‘their patrol car.

The Eighth Circuit has held that second-degree assault under § 565.060.1(2) is a
crime that “has an element the use, attempted use, or threatened use of physical force
against the person of ancther” and therefore constitutes a violent felony. Uh_ite'c‘i.v.s.ft‘a'tes

v. Vinton, 631 F.3d.476, 485 (8th Cir, 2011).

17
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Therefore, Petitioner has not satisfied the § 2255(e) savings clause, he is not
entitled to § 2241 relief through §.2255(¢), and this Court is without subject-matter
jurisdiction.  When subjecﬁna-ﬁer. jurisdiction. does not exist, “the only function
remaininjg to the coiurt is that of announcing the fact and dismissing the cause.” &_@j

Co. v. Citizens for a_Better Envt 523 U.S. 83, 118 S.Ct. 1003, 1012-16 (1998);

Reinbold v. Evers, 187 F.3d 348, 359 n.10 (4th Cir. 1999),

V. RECOMMENDATION

Based on the foregoing, the undersigned recommends Péetitioner's writ of habeas
corpus pursuant to § 2241 [ECF No. 1] be DENIED and DISMISSED WITHOUT
PREJUDICE. It is further RECOMMENDED that the Petitioner's “Request for Timely
Speedy Resolution? [ECF No. 23] be DENIED AS MOOT.

Within fourteen (14) days after being served with a copy of this
Recommendation, any party ‘may file with the Clerk of the Court, specific written
objections, identifying the portions of the Report arnid Recommendation ‘tajwt;_‘i'éh
objection is made, and the basis of such objection. A copy of such objections
should also be submitted to the Disir’ic‘t Judge. Objections shall not exceed ten (10)
typewritten pages or twenty (20) handwritten pages, including exhibits, unless
accompanied by a motion: for leave to exceed the page limitation, consistent-with LR PL
P12,

Failure to file written objections as set forth.above shall constitute a ' waiver
of de novo review by the District Court and a waiver of appellate review by the

Circuit Court of Appeals. Snyder v. Ridenour, 889 F.2d 1363 (4th Cir. 1989); Thomas
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v. Am, 474 U.S. 140 (1985); Wright v. Collins, 766 F.2d 841 {4th Gir. 1985); United

States v. Schronce, 727 F.2d 91 (4th Cir. 1984),

This Report and Recommendation completes the referral from the: district court.
The Clerk is directed to terminate the Magistrate Judge’s association with this case.

The Clerk of the Court is directed to mail & copy of this Report and
Recomitiendation to the pro se Petitioner by certified mail, retum receipt requésted, to
his last known address as reflected-on the docket sheet.

DATED: October 10, 2019

o G GO .
L9, Zz‘zym L AL NG

JAMES P. MAZZONE ,
:UNiTED‘STATE{S‘ MAGISTRATE JUDGE
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