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No. 19-6026

UNITED STATES COURT OF APPEALS :
FOR THE SIXTH CIRCUIT F"_ED
' Apr 03, 2020

CEDRIC WATKINS, DEBORAH S. HUNT, Clerk

Petitioner-Appellant,
V.

KENNETH D. HUTCHISON, WARDEN; STATE OF
TENNESSEE, .

Respondents-Appellees.

Before: BATCHELDER, McKEAGUE, and READLER, Circuit Judges.

Cedric Watkins petitions for rehearing en banc of this court’s order entered on January 3,
2020, denying his application for a certificate of appealability. The petition was initially referred
to this panel, on which the original deciding judge does not sit. After review of the petition, this
panel issued an order announcing its conclusion that the original application was properly denied.
The petition was then circulated to all active members of the court, none of whom requested a
vote on the suggestion for an en banc rehearing. Pursuant to established court procedures, the

panel now denies the petition for rehearing en banc.

ENTERED BY ORDER OF THE COURT

LA

Deborah S. Hunt, Clerk




No. 19-6026

UNITIED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

FILED

Jan 03, 2020 |
| DEBORAH S. HUNT, Clerk -

CEDRIC WATKINS

Petitioner — Appellant
V.

KENNETH D. HUTCHISON, Warden;
STATE OF TENNESSEE

N’ N N N’ N N N N N N’

Respondent — Appellees.

Cedric Watkins, a pro se Tennes.see prisoner, appeals the judgment of the district court denying
his 28 U.S.C. § 2254 petition for a writ of habeas corpus. Watkins has filed an application for a
certificate of appealability (“COA”). See Fed. R. App. P. 22(b)(1).

After his first trial resulted in a hung jury, Watkins was retired a;nd convicted of the first degree
murder of Thomas Turner. The prosecution's theory at trial was that Watkins killed Turner on the belief
that Turner — who had bought drugs from Watkins — was a “snitch” who was responsible for the arrests
of two of Watkins's associates. The trial court imposed a term of life imprisonment. The Tennéssee
Court of Criminal Appeals affirmed Watkins's conviction. State v. Watkins, No. M2013-01268-CCA-
R3-CD, 2014 WL 2547710 (Tenn. Crim. App. June 4, 2014), perm. app. denied (Tenn. Aug. 18, 2016).

Watkins then filed a state petition for post-conviction relief that alleged the ineffective
assistance of counsel. The tfial court denied the petition. The Court of Criminal Appeals affirmed.
Watkins v. State, No. M2016-00681-CCA-R3-PC, 2017 WL 1048130 (Tenn. Crim. App. Nov. &, 2016),
perm. App. denied '(Tenn. May 18, 2017).
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Watkins's habeas petition, timely filed in September 2017, raised three claims: (1) the evidence
Was insufficient to sustain his conviction; (2) he was denied due process when the trial court limited the
testimony of defense witness Deborah Cox; and (3) counsel was ineffective for ailing to investigate and
prepare the case adequately, call Clifford Parrish to testify, properly cross-examine Cox, object to a
detective's allegedly hearsay testimony, and call Lashona Wooten to testify. The district court reviewed
the pleadings and determined that habeas relief was not warranted, The district court therefore denied
Watkins's motion and declined to issue a COA. Watkins now seeks a COA from this court on each issue
raised in his petition.

To obtain a COA, a petitioner must make “a substantial showing of the denial of a constitutional
right.” 28 U.S.C. § 2253(c)(2). He may do so by demonstrating that “reasonable jurists would find the
district court's assessment of the constitutional claims debatable or wrong.” Miller-El v. Cockrell, 537
U.S. 322, 338 (2003) (citing Slack v. MecDaniel, 529 U.S. 473, 484 (2000)). “[A] COA does not require
a showing that the appeal will succeed,” id. at 337; it is sufficient for a petitioner to demonstrate that

“the issues presented are adequate to deserve encouragement to proceed further,” id. at 327 (citing

Slack, 529 U.S. at 484).

Watkins first claimed that the evidence was insufficient to sustain his conviction, In his COA
application, Watkins argues that no physical evidence linked him to Turner or the scene of the crime
and that “cach of the witnesses who did link [him] to the victim or the scene of the crime either had
significant reason to lie, and/or was admittedly living in the haze of an existence clouded by drug abuse
and a criminal lifestyle.” Watkins also asserts that Cox even testified that Stephanie Littlejohn — one of
the state's witnesses — had admitted to killing Turner.

When reviewing insufficient-evidence claims, a court must first determine “whether, aftef
viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have
found the essential elements of the crime beyond a reasonable doubt. Jackson v. Virginia, 443, U.S.
307, 319 (1979). On habeas review even if the federal court concluded that a rational trier of fact could
not have found a petitioner guilty beyond a reasonable doubt, the court must defer to a state appellate

court's sufficiency determination if it is not unreasonable. Brown v. Koneth, 567, F.3d 191, 205 (6" Cir.



No. 19-6026
-3-

Reasonable jurists would not debate the district court's denial of Watkins's insufficient-evidence
claim. Watkins was convicted of the “premeditated and intentional killing” of Turner. See Tenn, Code
Ann. § 39-13-202(a). “The presence of premeditation is a question of fact for the jury, and the jury may
infer premeditation from the circumstances surrounding the killing.” Watkins, 2014 WL 2547710, at *6
(citing State v. Young, 196 S.W.3d 85, 108 (Tenn. 2006): State v. Su_ttles, 30 S.W.3d 252, 261 (Tenn.
2000); State v. Pike, 978 S.W.2d 904, 914 (Tenn. 1998)). Here, only Watkins identity as the killer 1s at
issue. '

As the state court recounted, witnesses testified that Watkins believed Turner was a “‘snitch,”
who gave information to the police that caused the arrests of Watkins's associates. Id. William Carter
testified that he drove Watkins to Turner's hotel room, that Watkins went inside, and that, when he
returned to the car, he stated “[t]Jwo shots to the head; he ain't talking no more.” /d. Carter also stated
that Watkins threw the shirt that he had been wearing out the car window after they left. /d. at *3.
Littlejohn's testimony corroborated Carter's testimony that Watkins went to Turner's room. Littlejohn
testified that she knew Watkins was going to Turner's room and asked him to bring back a laptop that
Turner had been working 6n for her; when Watkins and Carter returned, Watkins had the laptop. /d. at
6. Littlejohn also stated that Watkins told her he shot Turner in the head three times, /d., which was
consistent with the medical examiner's testimony, /d. at4. Additionally, Carter, Briana Stanton, and
Littlejohn testified consistentfy that Watkins threatened Carter after Carter told his girlfriend that he
had taken Watkins to Turner's room. /d. at *7.

Although Watkins asserts that there was no physical evidence tying him to the crime,
“[clircumstantial evidence alone is sufficient to sustain a conviction and such evidence need not
remove every reasonable hypothesis except that of guilt.” Unifed States v. Lowe, 795 F.3d 519, 522-23
(6™ Cir. 2015) (quoting United States v. Algee, 599 F.3d 506, 512 (6" Cir. 2010)). Regarding Watkins's
argument that the witnesses were not believable because they were drug users and criminals, a witness's
credibility is a determiﬁation that 1s exclusively the province of the trier of fact. United States v. Bond,
22 F.3d 662, 667 (6" Cir. 1994).In general, attacks on witness credibility are “simply challenges to the

quality of the government's evidence and not to the sufficiency of the evidence.” Martin v. Mitchell,
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statements that they believed referred to his murder of Turner. This evidence, if bél_ieved by the jury,
sufficiently established Watkins's identity as the killer. Watkins's insufficient-evidence claim does not
deserve encouragement to proceed further.

Watkins next claimed that he was denied due process when the trial court limited the testimony
of defense witness Cox. The respondent argued that this claim was procedurally defaulted because
Watkins did not argue that he was denied his constitutional right to due process on direct appeal. The
district court agreed and concluded that Watkins did not establish cause and prejudice to excuse his
defauit.

Where the district court denies a petition on procedural grounds without evaluating the merits of
the underlying constitutional claims, we will grant a COA only if two requirements are satisfied: first,

we must determine that reasonable jurists would find the district court's procedural assessment

debatable or wrong; and second, we must determine that reasonable jurists would find it debatable or

obvious that the petitioner states a valid underlying constitutional claim on the merits. See Slack, 529
U.S. at 484-85. |

. A federal habeas court may not grant an application for a writ of habeas corpus on Behalf of a
person in custody pursuant to a state court judgment unless it appears that “the applicant has exhausted
the remedies available in the courts of the State.” 28 U.S.C. § 2254(b)(1)(A). A habeas petitioner
satisfies the exhaustion requirement when the “highest court in the state in which the petitioner was
convicted has been given a full and fair opportunity to rule on the ... claims.” Rust v. Zent, 17 F.3d 155,
160 (6" Cir. 1994) (quoting Manning v. Alexander, 912 F.2d 878, 881 (6" Cir. 1990)). A ful and fair
presentation of the claim requires the petitioner to “present his claim to the state as a federal
constitutional issue — not merely as an issue arising under state law.” Koontz v. Glossa, 731 F.2d 365,
368 (6™ Cir. 1984). Moreover, a general allegation, such as that the error of state laW resulted in a
violation of due process, does not suffice. See Slaughter v. Parker, 450 F.3d 224, 236 (6" Cir. 2006)
(explaining that a petitioner must e more specific than generally alleging constitutional violations). If a
petitioner fails to exhaust his state remedies and none remain, his claims are procedurally defaulted.
See O'Sullivan v, Boerckel, 526 U.S. 838, 848 (1999). If a petitioner's claims are procedurally
defaulted, they may not be reviewed by a habeas court unless he can demonstrate “cause” and

L AdAAA o izn <y [ CanO ML 24d £74
o r.oa

o~ 5 N th :
preju ice.” McMeans v. urts O, 2o 0 (6" Cir.

674, 680 (6" Cir. 2000).
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Reasonable jurists would not debate the district court's conclusion that Watkins's due process
claim was procedurally defaulted. Although Watkins raised this claim on direct appeal, he did not
speciﬁcally argue that the trial court's ruling violated his constitutional rights under the Fifth and
Fourteenth Amendments. Rather,‘ Watkins's brief cited Tennéssee Rules of Evidence and relied on
Tennessee law. The state appellate court also denied the claim on the basis of the state rules of
evidence. Watkins, 2014 WL 2547710, at *7. Accordingly, Watkins did not fairly present his
constitutional claim to the state court and is now precluded from doing so because the statute of
limitations has expired, and he has already filed a post-conviction petition for relief. See Tenn. Code
Ann. § 40-30-102(a), (c).

Nor did Watkins establish cause and prejudi(;e to excuse his default. The “cause” standard
requires thé petitioner to show that “‘some objective factor external to the defense” impeded eftorts to
raise a claim in the state courts. McCleskey v. Zant, 499 U.S. 467, 493 (1991) (quoting Murray v.
Carrier, 447 USS. 478, 488 (1986)). A petitioner may also overcome default by demonstrating that the.
failure to consider his claims will result in a fundamental miscarriage of justice in that it would result in
the conviction of a petitioner who is actually innocent. Murray, 447 US At 496.

In his reply, Watkins argued that appellate counsel's ineffective assistance constituted cause for
his failure to present fairly the claim before the state courts. However, Watkins did not raise a claim of
ineffective assistance on this ground in his post-conviction petition in state court. His ineffective-
assistance-of-appellate-counsel claim is therefore itself procedurally defaulted. See O'Sullivan, 526
U.S, at 845. When “an ineffective-assistance-of-counsel claim asserted as cause for the procedural
default of another claim [is] itself ... procedurally delfaulted[,] ... that procedural default may ... itself
be excused if the prisoner can satisfy the cause-and-prejudice standard with respect to that claim.”
Edwards v. Carpenter, 529 U.S. 446, 453 (2000). Watkins has failed to argue such cause and prejudice.
He cannot therefore rely upon the alleged ineffective assistance of his appellate attorney as cause to
excuse the default of his due process claim. The claim does ﬁot deserve encouragement to proceed
further.

Finally, Watkins argued that trial counsel was ineffective. To establish the ineffective assistance
of counsel, a habeas petitioner must show that his attorney's performance was deficient and that he was

n, 466 U.S. 668, 687 (1984). To

5 Vv v wuo
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establish a right to habeas relief due to ineffective counsel, the defendant must establish that the state
court's application of the Strickland standard was unreasonable. See § 2254(d)(1). “The standards
created by Strickland and § 2254(d) are both 'highly deferential,’ and when the two apply in tandem,
review is 'doubly' so.” Harrington v. Richter, 562 U.S. 86, 105 (2011) (citations omitted) (citing
Strickland, 466 U.S. At 689; Knowles v. Mirzayance, 556 U.S. 111, 123 (2009)).

Watkins claimed that counsel did not adequately investigate and prepare the case, or interview
potential witness Wooten, who had testified at Watkins's first trial. Watkins claimed that counsel met
with him only twice before trial, for less that thirty minutes each time, and did not prepare him to
testify in his own defense. Watkins claimed that he felt unprepared to testify and therefore waived his
_ right to do so. Nevertheless, he claims that he would have told the jury he did not kill Turner and that
the result of the trial would have been different. Following a hearing where Watkins and trial counsel
both testified, the state court rejected his claim. |

Reasonable jurists would not debate the district court's conclusion that the state court's
adjudication was not contrary to clearly established federal law. See 28 U.S.C. § 2254(d)(1). At the
post-conviction hearing, trial counsel testified that he met with Watkins on three occasions, for about an
hour each time; he reviewed the transcript from the first trial line-by-line with Watkins and they
communicated well; he went to the crime scene and spent about eight hours reviewing exhibits and
photographs; he filed three motions in limine to exclude various pieces of evidence; he got help of a
nurse to interpret medical records; he worked with two investigators and interviewed all of the potential
witnesses, including Wooten; and he advised Watkins that it would benefit him to testify but only if he
could do do truthfully and not get “crossed up” by cross-examination. Counsel also had almost forty
years of experience and had participated in more than thirty criminal trials. He testified that, although
he was hired only three weeks prior to Watkins's second trial, he focused solely on Watkins's case from
the time he was hired to the time of trial. The state trial court found credible counsel's testimony that:
he had adequately prepared for trial with Watkins's help; he had interviewed Wooten but decided not to
call her as a witness due to her demeanor; and he had several conversations with Watkins about
testifying in his own defense but that he left the decision up to Watkins, who decided not to testify and
executed a formal waiver of that right in court. The state court's credibility deferminatién is presumed

Skaggs v. Parker, 235 F.3d 261, 266 (6" Cir,. 2000)

P Ly
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clear and convincing evidence that it was incorrect, see 28 U.S.C. § 2254(e)(1).

Watkins next asserted that counsel was ineffective for failing to call Parrish to testify. Counsel
testified that Watkins never mentioned Parrish, the state court.credited counsel's testimony, and Watkins
has niot rebutted the state court's credibility determination. Moreovér, even is counsel should have
called Parrish to testify, his testimony would have been cumulative to Cox's testimony that Littlejohn
had stated that she killed Turner, which would not have changed the result of the proceeding. See
Broom V. Mitchell, 441 F.3d 392, 410 (6™ Cir. 2006). This claim does not deserve encouragement to
proceed further.

Next, Watkins argued that counsel did not properly cross-examine Cox. Although Cox was a
defense witness, Watkins asserts that counsel should have pointed out the differences between Cox's
testimony at Watkins's first and second trials, particularly with respect to the fact that Cox testified at +
. the second trial that the victim was shot in the back of the head when she did no mention the victim's
manner of death at the first trial. ,

Reasonable jurists would not debate the district court's denial of his claim. “Decisions about
'whether to engage in cross-examination, and if so to what extent and in what manner, are ... strategic
in nature' and generally will not support an ineffective assistance claim.” Walton v. Parish, No. 18-
2327,2019 WL 6124896, at *2 (6" Cir. Sept. 26, 2019) (ellipis in original) (quoting Durham v. Travis,
313 F.3d 724, 732 (2d Cir.2002)). Further, the state court ruled that the trial court's limitation on Cox's
~ testimony was not erroneous under Tennessee Rules of Evidence, a finding to which the federal courts
must defer. See Sanford v. Yukins, 288 F.3d 855, 861-63 (6" Cir. 2002). Finally, Watkins cannot
~ establish prejudice. As stated above, Cox testified for the defense that Littlejohn had told her that she
killed Turner. If counsel had effectively demonstrated that Cox had given inconsistent testimony in the
first and second trials, it would have affected her credibility in the eyes of the jury.

Watkins also claimed that counsel was ineffective for failing to object to the allegedly hearsay
testimony of detective Corey Wall. The staté court denied this claim on the basis that there was no
“evidentiary error’’; rather, Wall gave “general” testimony about the action he took based on what the
individuals said, and he did not testify as to what each witness told him. Like the state court's ruling on

the imitation of Cox's testimony, the state court's finding that detective W1l did not testify as to hearsay
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would have made a difference in his second trial, based on the fact that she testified at his first trial
that ended in a hung jury.

Reasonable jurists would not debate the district court’s denial of this claim. Trial counsel
was aware that Wooten had testified in Watkins’s first trial and did not believe that her testimony
was very helpful. Moreover, counsel spoke to Wooten on the phone and in person and determined,
based on his conversations with her, that she would not make a good witness and could be a
liability to Watkins. “[S]trategic choices made after thorough investigation of law and facts
relevant to plausibie options are virtuaily unchalliengeable . . . .” Strickiand, 466 U.S. at 690.

Nor can Watkins make a substantial showing that he was prejudiced by counsel’s failure
to call Wooten as a witness. Watkins believes that Wooten’s testimony that she was unable to see
. who the passenger was would have “raised a doubt as to [his] presence at the location where the
victim was killed.” However, Wooten’s statement that Carter was at the victim’s residence with a
passenger in his vehicle on the day the victim was killed only corroborates Carter’s testimony to
the same facts. More importantly, Carter testified that Watkins was the passenger, and Wooten’s
inability to see who the passenger was does not establish that the passenger was not Watkins. Trial
counsel “has no obligation to call or even interview a witness whose testimony would not have
exculpated the defendant.” Millender v. Adams, 376 F.3d 520, 527 (6th Cir. 2004) (quoting
Millender v. Adams, 187 F. Supp. 2d 852, 877 (E.D. Mich. 2002)). Because there is not a
reasonable probability that%WOOten’s testimony would have changed the result of the proceeding,
this claim does not deserve encouragement to proceed further.

For the foregoing reasons, Watkins’s application for a COA is DENIED.

ENTERED BY ORDER OF THE COURT

A A

Deborah S. Hunt, Clerk
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Cedric WATKINS, Petitioner,
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No. 3:17-cv-01321
Filed 08/27/2019

Attorneys and Law Firms
Cedric Watkins, Pikeville, TN, pro se.

Meredith Wood Bowen. Tennessee Attorney General's Office, Nashville, TN, for
Respondents.

MEMORANDUM OPINION

\
i

WAVERLY D. CRENSHAW, JR., CHIEF UNITED STATES DISTRICT JUDGE

*1 Cedric Watkins, an inmate of the Bledsoe County Correctional Complex in Pikeville,
Tennessee, filed a pro se petition for a writ of habeas corpus under 28 U.S.C. § 2254
challenging his conviction in the Davidson County Criminal Court of first-degree
premeditated murder. Petitioner is serving a term of imprisonment for life in the Tennessee
Department of Correction for this offense. (Doc. No. 1).

Presently pending before the Court is the Warden's answer to the habeas petition in which
he asks the Court to dismiss the petition. (Doc. No. 11).

The petition is ripe for review, and this Court has jurisdiction pursuantto 28 U.S.C. §
2241(d). Having fully considered the record, the Court finds that an evidentiary hearing is not
needed, and Petitioner is not entitled to relief. The petition therefore wilt be denied and this
action will be dismissed.

I. Procedural History

Petitioner’s first trial ended in a hung jury. (Doc. No. 9, Attach. 1 at PagelD# 51). In 2013,
after a second jury trial, Petitioner was convicted of first degree murder, and the trial court
imposed a life sentence. (Doc. No. 1 at 1).

On direct appeal, the Tennessee Court of Criminal Appeals affirmed Petitioner’s judgment on
January 20, 2015. State v. Watkins, No. M2013-0212-CCA-R3-CD, 2014 WL 2547710
{Tenn. Crim. App. June 4. 2014), perm. app. denied (Tenn. Aug. 18, 2016). However. due to
a discrepancy regarding Petitioner's sentence, the court remanded to the trial court for it to
consider whether the judgment required correction of a clerical error. Id. at *8. The
Tennessee Supreme Court denied Petitioner's application to appeal on Aug. 18, 2016. Id.

On January 20, 2015, Petitioner filed a timely pro se petition for state post-conviction relief.
(Doc. No. 9, Attach. 11 at PagelD# 783-806). On June 22, 2015, Petitioner filed an amended
petition through counsel. (Doc. No. 9, Attach. 11 at PagelD# 816-826). Following an
evidentiary hearing, the post-conviction court denied relief on April 4, 2016. (Doc. No. 9,
Attach. 11 at PagelD# 830-859). The post-conviction court simultaneously granted Petitioner
permission to file a delayed Rule 11 application to the Tennessee Supreme Court due to
appellate counsel's failure to file a Rule 11 application for permission to appeal. Watkins v.
State. No. M2016-00681-CCA-R3-PC, 2017 WL 1048130. at “4 {Tenn. Crim. App. Mar. 20,
2017), perm. app denied (Tenn. May 18, 2017). Petitioner’s delayed Rule 11 application was
denied on August 18, 2016, (Doc. Nos. 9, 10).

Petitioner appeaied the denial of his post-conviction petition. and t 155 o
Criminal Appeals affirmed on March 20, 2017, Watkins v. State. No. M2016-00681-CCA-R2-
PC, 2017 WL 1048130 (Tenn. Crim. App. Mar. 20, 2017), perm. app denied (Tenn. May 18,
2017). The Tennessee Supreme Court denied Petitioner's application for discretionary
review on May 18, 2017. |d.



On September 25, 2017, ! Petitioner filed the instant pro se petition for writ of habeas
corpus. (Doc. No. 1 at 15). On October 12, 2017, the Court ordered Respondent to respond
to the petition. (Doc. No. 5). Respondent filed its answer on December 31, 2017. (Doc. No.
11).

2 in his petition, Petitioner asserts four claims for relief: his conviction is not supported by
sufficient evidence because there was no physical evidence connecting him to the crime
scene and because many of the witnesses were not credible; he was denied due process of
law when the trial court erred by limiting the testimony of a defense witness: he was denied
ineffective assistance of counsel when trial counsel failed to adequately investigate the case.
specifically in failing to interview Lashona Wooten, and failed to consult with Petitioner prior
to trial: and he was denied effective assistance of counsel when trial counsel failed to (1) call
Clifford Parrish to testify, (2) properly'cross-examine Deborah Cox, (3) object to Detective
Corey Wall's hearsay statements, and (4) call Lashona Wooten to testify. (Doc. No. 1 at
PagelD# 5-11).

I Summary of the Evidence

A Trial Proceedings
The Tennessee Court of Criminal Appeals summarized the proof adduced at Petitioner’s
March 18-20, 2013 second jury trial as follows:

The victim's brother, Davis Turner, testified that the victim was fifty-two years old when he
died. The victim had been in the Air Force and had worked for various defense industry
firms. Mr. Turner testified that the victim had always had an interest in computers. Mr.
Turner first learned in 1995 that the victim had a drug habit. He said that the victim had
been living at InTown Suites and had owned a white Ford Probe at the time of his death.

William Ogden testified that he was working at InTown Suites on July 28, 2009. When he
was cleaning the parking lot. he smelled a distinct odor-and notified his manager that there
was probably a dead body on the premises. He could not determine from which room the
smell was coming. so he waited for his manager to arrive. Together, they searched several
rooms until they found the victim's body in room 135. Mr. Ogden knew the victim as "Bill.”
Mr. Ogden testified that he and the manager looked into the room but did not enter it. The
manager, Kevin Moore, also testified and corroborated Mr. Ogden's testimony.

Lynette Mace, a crime scene technician with the Metro Nashville Police Department,
testified that she procéssed the victim's room along with Sergeant John Nicholson. She
described the room as an efficiency apartment. The victim was lying a few feet from the
door. A chair was turned over, but there were no other signs of disarray. She saw two
computers in the room. Ms. Mace found three spent nine millimeter shell casings and two
projectile fragments. There was a “strike mark” on one wall, and she found a projectile
lodged inside the wall at that location. Ms. Mace processed the room for fingerprints and
“DNA touch evidence.” She also used vacuum filters to collect any trace evidence.

Brianna Stanton testified that in 2009, she lived in various hotels with different pecople and
abused crack cocaine. She said that “[m]ost of the time,” she lived with appellant, whom
she knew as “Frank White.” Ms. Stanton said that she also lived with Stephanie Littlejohn
and “Hannah.” Other acquaintances included William Carter (a/k/a “Will C."), Bobby
Gurley (a/k/a “B.0."), and Chaz Ellis (a’k/a “Cuz”). Mr. Carter was a barber and had a car.
She was also acquainted with the victim, whom she knew as “Bill Gates.” She recalled an
occasion when the victim bought drugs and wanted to try the drugs before he left, which
was unusual behavior for him. She and appeliant later discussed the possibility of the
victim's being a “snitch.” Ms. Stanton testified that several days before she learned of the
victim's death, Mr. Carter had driven appellant somewhere. When they returned,”
appellant, supposing that Ms. Stanton knew what had happened, said that they “were all
supposed to take it to the grave.” She said that she did not ask any questions. Ms.
Stanton learned about the victim's murder on the news. When his murder was reported,
appellant said, * ‘[Wijell, there it is." * Sometime later, she heard that Mr. Carter had been
“running around talking about” what appellant had done. Appellant called Mr. Carter to
come to their hote! room, and he “asked [Mr. Carter] why he was running his mouth and
smacked him for doing it.” Ms. Stanton agreed that she had testified in a prior proceeding
ihat appeiiant said something “aiong the iines of | ] they had to do what they had to do t©©
somebody who was snitching” and that “the four of us in the room would take it to the
grave.”



*3 Ms. Stanton recalled that the first time she talked to detectives about the victim's
murder, she denied any knowledge of what occurred. Detectives talked to her again in
December 2010, while she was in jail, and she told them what she knew. Ms. Stanton and
appellant spoke by telephone at least twice while she was in jail, on November 14, 2010.
and December 19, 2010. The State introduced recordings of those telephone
conversations into evidence. In the November conversation, Ms. Stanton mentioned that
she "hope[d] that [ ] everybody does what they said they were going to do.” and appeilant
asked her whether she had heard from anyone “with a badge.” Ms. Stanton testified that
they were both referring to the victim's murder. In the December 2010 conversation,
appeliant told Ms. Stanton to “[s]tick to the script” and said that they would “fight this S
to the end.” Ms. Stanton "guessed” that he was referring to the victim's murder. She
agreed that she had previously testified that "sticking to the script” meant that no one
would say anything.

Stephanie Littlejohn testified that in July 2009, she lived in hotel rooms and was engaging
in prostitution and drug sales. She lived with appellant, whom she knew as Frank White.
Ms. Stanton and “Hannah" aiso lived with her and appellant. Ms. Littlejohn testified that
she was acquainted with Chaz Ellis, Bobby Gurley, William Carter, and the victim. She
said that the victim was called “Bill Gates” because “[h]e was smart]. and] he fixed
computers.” Ms. Littlejohn recafled that the victim came to her hotel room on July 23,
2009. to take her to buy marijuana. When they returned to the hotel room, she gave the
victim her laptop so that he could work on it. After the victim left, the group present at the
hotel discussed whether the victim had “snitch[ed]” on Mr. Gurley and Mr. Ellis because
they had been arrested. Ms. Littlejohn testified that appellant and Mr. Carter left the hotel
to visit the victim. She said that she asked them to pick up her laptop while they were
there. She further said that she “had a feeling” about the purpose of their visit but that “[ijt
was kind of one of those things that [was] left unsaid.”

Ms. Littlejohn testified that appellant and Mr. Carter returned thirty to forty-five minutes
Jater. She recalled that appellant “was just in tears, and he said the Lord's prayer.”
Appellant had her laptop but would not let her have it. Ms. Littlejohn said that she learned
about the victim's murder approximately a week later when it was reported on the news.
She did not remember appellant's saying anything about the murder immediately after it
was on the news, but she testified that at some point appellant told her that he had shot
the victim three times. Ms. Littlejohn also testified that appeliant confronted Mr. Carter
about Mr. Carter's teiling his girlfriend what had happened the day of the victim's murder.
Appellant “smackied]” Mr. Carter and took him into the bathroom. Ms. Littlejohn
remembered Mr. Carter's asking appellant not to kill him. Ms. Littlejohn testified that she
did not talk to the police about the victim's murder untit September 2010. At first, she
denied any knowledge but eventually told the police the information about which she
testified at trial.

On cross-examination, Ms. Littlejohn clarified that appellant told her on the same day of
the murder that he had shot the victim, not at a later point in time. She also stated that she
did not remember telling Deborah Cox about a statement made by appeilant with regard to
the victim's murder.

William Carter testified that he was acquainted with appellant, Ms. Littlejohn, and Ms.
Stanton. He also knew Mr. Gurley and Mr. Eliis, but he did not know the victim. He said
that he had heard “the women” talk about the victim and that he knew the victim was a
drug user. Mr. Carter testified that Mr. Guriey and Mr. Ellis were both arrested in 2009 and
that he subsequently heard a rumor that the victim was “snitching.” He did not know
whether the victim's alleged “snitching” was related to the arrests of Mr. Gurley and Mr.
Ellis. Mr. Carter testified that on July 23, 2009, appellant called him to cut his hair. He went
to the hotel where appellant was staying. After cutting his hair, appellant asked Mr. Carter
to take him somewhere to pick up something. Mr. Carter did not consider that an unusual
request. Mr. Carter drove appellant to InTown Suites at appellant's direction. When they
pulled into the parking lot, appellant pointed out the car for which he had been looking. Mr.
Carter identified a picture of that car, which had been previously identified as belonging to
the victim. Mr. Carter said that he saw a woman he knew standing on the second or third
level of the hotel. He spoke to the woman, and appellant told him to leave. He drove to the
end of the building, where appellant got out of the car. Mr. Carter said that he turned hig
car around and then saw appellant running toward him, carrying a laptop computer.
Appellant got into Mr. Carter's car, and they drove away. Mr. Carter testified that while in
the car, appellant said, * '[Tjwo shots to the head[;] he ain't talking no more.” " Mr. Carter
said he did not know what appellant meant and that he had heard similar phrases “in



some rap lyrics.” Appellant also took off his shirt and threw it out of the window of the car.
Mr. Carter did not see appeliant with a gun that day.

*4 Mr. Carter testified that when the news reported the victim's death, they showed a

photograph of the InTown Suites. Mr. Carter told his gir!friend that he had driven appeliant
to that tocation. but he did not associate that incident with the victim's murder. He testified
that approximately one month later, appellant called him to cut his hair. Mr. Carter went to
appellant's hotel room and cut his hair. Subsequently, appellant punched him in the jaw
and said, " [B} * * " *. you been [sic] running your mouth about taking me to the room"”
Appellant also pulied him into the bathroom and told him that “if [he] ever said anything[.]
someone would kill [Mr. Carter] and [his] family.” Mr. Carter testified that the following day.
he was arrested for failing to pay his child support obligations. He was incarcerated for five
months. He was arrested on September 20, 2010, for a traffic violation and served five
days in jail. While he was in jail for the traffic violation, Detective Wall came to speak with
him about the victim's murder. He did not admit to knowing anything at that point. In March
2011, Mr. Carter saw on the news that he was wanted for first degree murder. so he
turned himseif in to the police. Detective Wall interviewed him again, and he gave a full
statement.

Dr. Bridget Eutenier, an associate medical examiner in Davidson County, testified that the
victim was shot in the front of his head three times: on his left eyebrow, in front of his left
ear, and below his right eye. Two of the bullets exited, but one was recovered “from the
posterior scalp.” The victim's body was in a state of decomposition, making it difficult to
determine the trajectory of the bullets. Dr. Eutenier testified that “[a}il three wounds would
have been fatal.” Dr. Eutenier estimated that the victim had died "a few days” prior to his
discovery.

Metro Nashville Police Detective Corey Wall testified that he was the lead investigator in
this case. He said that the victim's brother, Davis Turner, provided him with the victim's
cellular telephone number. Subsequently, Detective Wall obtained the victim's telephone
records. The last call that the victim made was on July 23, 2009, at 5:12 p.m. Detective
Wall had the identification Department compare fingerprints from people with whom the
victim had communicated with the fingerprints lifted from his hotel room. There were no
matches. In addition, no DNA was found in the victim's hotel room other than his own. The
computers from the hotel room were also analyzed but contained no useful information.

Detective Wall testified that he also interviewed persons of interest identified through the
victim's telephone records. In particular, he interviewed Stevie Downs, who suggested that
he speak with Chaz Ellis. Detective Wall first spoke with Mr. Ellis in August 2009, but he
denied any knowledge of the victim's murder. In July 2010, Mr. Ellis's attorney contacted
Detective Wall and told him that Mr. Ellis wished to speak with him. When they met, Mr.
Ellis suggested that Detective Wall talk to Stephanie Littlejohn and Brianna Stanton.
Detective Wall and his partner, Detective Derry Baltimore, spoke with Ms. Littlejohn while
she was incarcerated in September 2010. She was reluctant to divuige any information at
first, but after they “leaned on” her, she told them about how she knew the victim and that
the victim had been working on her laptop. She also told them about appellant's returning
to their hotel room after having gone out with Mr. Carter. Ms. Littlejohn said that appellant
gave her back her laptop, said a prayer for the victim, and told her that he had "shot the
victim three times in the head.” From Ms. Littlejohn’s information, Detective Wall attempted
to interview William Carter on September 30, 2010, but he refused to speak with the
police. Detective Wall and Detective Balitimore interviewed Ms. Stanton in December
2010. She gave a statement that was consistent with Ms. Littlejohn’s statement.
Subsequently, Mr. Carter and appellant were both charged with the victim's murder. After
Mr, Carter was taken into custody, he gave a statement that was consistent with Ms.
Stanton's and Ms. Littlejohn's statements. Thereafter, appellant was arrested.

Tennessee Bureau of Investigation Agent Alex Brodhag testified as an expert in forensic
firearms examination. He said that the police submitted the following evidence to him for
analysis: a fired bullet core; three fired nine millimeter Luger cartridge cases; a fired
jacketed bullet: a fired bullet core fragment; and a fired hollow point buliet jacket. Agent
Brodhag determined that the three nine millimeter cartridges were fired from the same
weapon. He further determined that the fired bullet core, the fired jacketed bullet, and the
fired hollow point bullet jacket were consistent with nine millimeter bullets. The bullet core
fragment was not usefu! for comparison purposes. The markings on the jacketed bullet
and hollow point bullet jacket had the “same class characteristics,” but there were not
enough markings to conciude that they were fired from the same weapon. In addition,



Agent Brodhag could not determine whether the fired bullets were originally paired with
the three cartridge cases and. therefore, could not determine how many weapons were
used. Following Agent Brodhag's testimony, the State rested its case.

*5 On behalf of appellant, Deborah Cox testified that Stephanie Littlejohn and Brianna
Stanton lived with her for a time after July 2009. Ms. Cox said that Ms. Littlejohn told her, *
| killed Bill Gates[;] | shot him in the back of the head{.]{T]he gun will never be found{] it's
in pieces all over this town.” "

After the close of proof and deliberations, the jury found appellant guilty as charged.
Appellant's motion for new trial was unsuccessful.

Watkins, 2014 WL 2547710, at "™ 1-5.

B. Post-Conviction Proceedings )
The Tennessee Court of Criminal Appeals summarized the proof adduced at Petitioner's
post-conviction evidentiary hearing as follows:

Clifford Parrish, a long-time boyfriend of the petitioner's aunt, testified that Stephanie
Littiejohi toid him that she had committed the murder. He said he did notimpart that
information to the petitioner's defense team because he thought Ms. Littlejohn would take
the initiative and tell them herself. On cross-examination. he testified he later told the
petitioner's aunt about Ms. Littlejohn's confession. He was unsure, however, of when he
divulged the information, testifying that it could have possibly been during the first or the
second trial. '

Lashona Smith, previously known by the married name of Lashona Wooten, testified that
she gave testimony at the petitioner's first trial about having seen William Carter driving
away from the hotel with a passenger in his vehicle on the day the victim was killed, but
she was unabie to see who the passenger was. She stated that she was subpoenaed as a
witness at the petitioner's second trial, but, although the petitioner's trial counsel spoke to
her outside the courtroom, she was never called to testify.

Deborah Cox testified that she testified at both of the petitioner's trials. She said that both
trial counsel and his investigator interviewed her and that she was asked at the second
trial about Ms. Littlejohn's statement that she had killed the victim and disposed of the
gun.

The petitioner testified that his first trial ended in a mistrial after the jury was unable to
reach a verdict. He said his family retained a different attorney for his second trial and trial
counsel began representing him only twenty-one days before the second trial began. He
claimed trial counsel visited him only two times before trial, in visits that lasted thirty
minutes or less. According to the petitioner, trial counsel never prepared him for testifying
and never even discussed before trial whether or not he would testify. He said he
consequently felt unprepared to testify, which is why he opted not to take the stand in his
own defense. Had he been prepared and testified, he would have told the jury that he did
not kill the victim.

The petitioner also complained about trial counsel's failure to call Ms. Wooten and Mr.
Parrish as witnesses and his failure to effectively impeach Ms. Cox's testimony with her
testimony from the first trial. He said he wanted trial counsel to call Ms. Wooten as a
witness at his second trial because she had testified at his first trial, which resuited in a
hung jury, and he believed her testimony would have made a difference in his second trial.
He said counsel never explained to him why he failed to call her as a witness.

The petitioner testified he had no knowledge before either of his trials about the
information Mr. Parrish provided at the evidentiary hearing, but also no knowledge of what
kind, if any, investigation trial counsel conducted or if counsel could have discovered Mr.
Parrish as a potential witness. As for Ms. Cox, he believed that counsel should have
impeached her testimony at his second trial with her testimony from the first trial. He
explained that in the first trial, Ms. Cox simply testified that Ms. Littlejohn told her that she
had committed the crime. while in the second she testified that Ms. Littlejohn told her that
she had shot the victim in the back of the head. The petitioner said he thought trial
counsel should have asked Ms. Cox to

AAAAAA Lahenold hovee anken, e i i
d Ms. Cox to read from her previous trial testimony 1o show the

jury the discrepancies in her accounts.

“6 The petitioner also complained that trial counsel failed to object to hearsay testimony by
Detective Corey Wall about having been told by Chaz Eliis to speak 1o Ms. Littlejohn about



the crime. Lastly, he claimed that trial counsel fell asleep during his trial. testifying that
counsel was “supposed to have been taking notes.” but his paper fell to the floor twice
while he was sitting at the defense table.

On cross-examination, the petitioner denied that his family retained trial counsel shortly
before his second trial because he was not getting along with his former counsel. instead.
he claimed that trial counsel “showed up alleging that he was his attorney” and when he
called his family to inquire, they told him that they had hired him. The petitioner
acknowledged that his first jury had voted 11 to 1 to convict him. Because his first trial
ended in a hung jury, he thought trial counsel should have “follow[ed] the same platform
[of the first triai] instead of subtracting from what ha[d] already been faid out as a
foundation.” He said he told trial counsel that his words of “stick to the script” meant to tell
the truth and that counsel told him he would find someone from the African-American
community to testify to that effect. The petitioner disagreed that Ms. Wooten's testimony
that someone else was in the car with Mr. Carter helped the State's case. On redirect
examination. he reiterated his belief that Ms. Cox's testimony from the first trial that she
was unable to see who was in the car with Mr. Carter helped his defense in the first trial.
Trial counsel, called as a witness by the State, testified that he had been licensed to
practice law for approximately thirty-nine years. He said he was contacted by the
petitioner's aunt and other family members who indicated that the petitioner's relationship
with his former counsel was “strained” and asked him to take over the case. During his
appearance notice, three weeks before the scheduled trial, the trial court addressed the
fact that the trial had been set for a number of months and could not be reset. Trial
counsel stated that he thought his taking on the case was what the petitioner needed and
“a positive situation” due to the petitioner's strained relationship with his former counsel.
Former counsel was very cooperative, furnishing him with “everything he had.” and trial
counsel devoted. all of his time from the date he was retained until trial in preparing for the
case.

Trial counsel testified that he met with the petitioner three different times, for a total of over
three hours, in his preparation for the case. He characterized their meetings as "very
productive,” testifying that he and the petitioner communicated well and reviewed together
the first trial transcript “line by line.” Among other things, he and the petitioner discussed
the State's evidence against the petitioner. potential witnesses and theories of defense,
and which factors in the first trial had not been favorable to the petitioner. The petitioner
was very interested in having Ms. Littlejohn and Ms. Cox as witnesses, but he never
mentioned Mr. Parrish. Trial counsel said he also “zerced in” on the petitioner's “stick to
the script” statement, spending “the better part” of one or two days trying through his
connection with the “Nashville Inner City Ministry™ to find someone to testify that in the
African— American community the words coutd be interpreted as “tell the truth as opposed
to say what we had planned to say.” He could not. however, *find anyone that would agree
that they could do that in good conscience.”

*7 Trial counsel testified that he considered calling Ms. Wooten as a witness at the second
trial. However, after talking with her, he "had...chiiis” based on the way she expressed
herself and therefore believed that she would not “be anything but a possible liability” for
the petitioner if she testified. He said he spoke with Ms. Cox twice before trial, provided
her with gas money to travel to the trial from her home in Kentucky, and called her as
witness. He repeated that the petitioner never mentioned Mr. Parrish at all.

Trial counsel further testified that he had extensive conversations with the petitioner about
the pros and cons of testifying in his own defense and that it was the petitioner's ultimate
decision. In addition, the trial court conducted a “very, very thorough examination” with the
petitioner about his decision not to take the stand.

On cross-examination, tria! counsel testified he had never tried a first degree murder case
with only three weeks of preparation. He said he met with the petitioner either the same
day that the petitioner's aunt retained him, or the following day. He also informed the
petitioner, upon assumption of the case, “that it was [his] understanding that the Court
would not grant a continuance because [he] came into the case.” Trial counsel testified
that he "would have tiked a little more latitude in ...developing Ms. Cox’s testimony,” but he
was limited by the trial court's rulings. Trial counsel reiterated that Ms. Wooten's demeanor
and body language on the day of the trial led-him to believe, based on his years of
experience, that she would be a liability if he called her as a witness. Finally, trial counsel
categorically denied that he at any point‘fell asleep during the trial.



The petitioner's aunt. Janice Gordon, called as a rebuttal witness by the petitioner,
testified that she noticed trial counsel drop his head and start to "drift off” at least three
times during the trial. On cross-examination, Ms. Gordon testified that the petitioner was in
agreement with the family's decision to hire trial counsel to replace the petitioner's original
counsel, whom they believed was not representing the petitioner well.

On April 4, 2016, the post-conviction court entered an order denying the petition for post-
conviction relief based on the allegations of ineffective assistance of trial counsel. The
court, however, granted the petitioner a delayed appeal to the supreme court due to
appellate counsel's failure to file a Rule 11 application for permission to appeal. That same
day, the petitioner filed a timely notice of appeal to this court in which he challenged the
post-conviction court's finding that he received effective assistance of trial counsel.

Waktins, 2017 WL 1048130, at ""2-4.

1. Standard of Review .

The petition in this case is gox)erned by the Antiterrorism and Effective Death Penalty Act of
1996 ("“AEDPA’). The AEDPA was enacted "to reduce delays in the execution of state and
federal criminal sentences...and to further the principles of comity, finality, and federalism.”
Woodford v. Garceau. 538 U.S. 202, 206 (2003) (internal citations and quotation marks
omitted). As the Supreme Court explained, the AEDPA “recognizes a foundational principle
of our federal system: State courts are adequate forums for the vindication of federal rights.”
Burt v. Titlow, 571 U.S. 12, 19 {2013). The AEDPA, therefore, “erects a formidable barrier to
federal habeas relief for prisoners whose claims have been adjudicated in state court.” Id.

. One of the AEDPA’s most significant limitations on the federal courts authority to issue writs
of habeas corpus is found in 28 U.S.C. § 2254(d). Under the AEDPA, the court may grant a
writ of habeas corpuis on a claim that was adjudicated on the merits in state court if that
adjudication:

*8 (1) resuited in a decision that was contrary to, or involved an unreasonable application
of, clearly established Federal law, as determined by the Supreme Court of the United
States; or

(2) resulted in a decision that was based on an unreasonable determination of the facts in
light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d); Williams v. Taylor, 529 U.S. 362, 405 (2000).

The state court's factual findings are presumed to be correct and they can be contravened
only if the petitioner can show by clear and convincing evidence that the state court’s factual
findings were erroneous. 28 U.S.C. § 2254(e){1). As the Supreme Court has advised, “[tihe
question under AEDPA is not whether a federal court believes the state court’s determination
was incorrect but whether that determination was unreasonable—a substantially higher
threshold.” Schrirc v. Landrigan, 550 U.S. 465, 473 (2007) (citing Williams, 529 U.S. at 410).

Review under § 2254(d) (1) “is limited to the record that was before the state court that
adjudicated the claim on the merits.” Cullen v. Pinholster. 563 U.S. 170. 182 (2011).

“Before seeking a federal writ of habeas corpus, a state prisoner must exhaust available
state remedies, 28 U.S.C. § 2254(b), thereby giving the State the ‘opportunity to pass upon
and correct’ alleged violations of its prisoners’ federal rights.” Baldwin v. Reese, 541 U.S. 27,
29 (2004) (citations omitted). “To provide the State with the necessary ‘opportunity, the
prisoner must ‘fairly present’ his claim in each appropriate state court (including a state
supreme court with powers of discretionary review), thereby alerting that court to the federal
nature of the claim.” Id. (citation omitted); Gray v. Netherland. 518 U.S. 152, 162-63 (1996)
(the substance of the claim must have been presented as a federal constitutional claim).
This rule has been interpreted by the Supreme Court as one of total exhaustion. Rose v.
Lundy, 455 U.S. 509 {1982). Thus, each and every claim set forth in the federal habeas
corpus petition must have been presented to the state appeltate court. See Picard v Connor,

404 U.S. 270, 275 (1971): see also Pilletie v. Foitz, 824 F.2d 404, 496 {(6th Cir. 1987)

(exhaustion “generally entails fairly presenting the legal and factual substance of every claim
to all levels of state court review").

Claims which are not exhausted are procedurally defaulted and “ordinarily may not be
2002). “in order to gain consideration of a claim that is procedurally defauited. a petitioner
must demonstrate cause and prejudice for the failure. or that a miscarriage of justice will
result from the lack of review.” Id. at 386. The burden of showing cause and prejudice to



excuse defaulted claims is on the habeas petitioner. Lucas v. O'Dea. 179 F.3d 412, 418 (6th
Cir. 1999) (citing Coleman v. Thompson, 501 U.S. 722, 754 (1891}).

A petitioner may establish cause by “showl[ing] that some objective factor external to the
defense impeded counsel's efforts to comply with the State's procedural rule.” Murray v.
Carrier, 477 U.S 478, 488 {1988)}. Objective impediments include an unavailable claim or
interference by officials that made comptiance impracticable. {d. Constitutionally ineffective
assistance of trial or appellate counsel may constitute cause. Murray, 477 U.S. at 488--89.
Generally. however, if a petitioner asserts ineffective assistance of counsel as cause for a
default, that ineffective assistance claim must itself have been presented to the state courts
as an independent claim before it may be used to establish cause. Id. If the ineffective
assistance claim is not presented to the state courts in the manner that state law requires,
that claim is itself procedurally defaulted and can only be used as cause for the underlying
defaulted claim if the petitioner demonstrates cause and prejudice with respect to the

*g Petitioners in Tennessee also can establish “cause” to excuse the procedura!l default of a
substantial claim of ineffective assistance by demonstrating the ineffective assistance of
post-conviction cour
proceedings. See Martinez v. Ryan. 566 U.S. 1. 5-6 {2012} (creating an exception to
Coleman where state law prohibits ineffective assistance claims on direct appeal); Trevino v.
Thaler. 569 U.S. 413, 429 (2013) (extending Martinez to states with procedural frameworks
that make meaningful opportunity to raise ineffective assistance claim on direct appeal
unlikely); Sutton v. Carpenter, 745 £.3d 787, 792 (6th Cir. 2014) (holding that Martinez and
Trevino apply in Tennessee). The Supreme Court’s creation in Martinez of a narrow
exception to the procedural default bar stemmed from the recognition, “as an equitable
matter, that the initial-review collateral proceeding. if undertaken without counsel or with
ineffective counsel, may not have been sufficient to ensure that proper consideration was
given to a substantial claim.” Martinez, 566 U.S. at 13. In other words, Martinez requires that
the ineffective assistance of post-conviction counsel occur during the "initial-review collateral
proceeding,” and that “the underlying ineffective-assistance-of-trial-counsel claim [be] a
substantial one, which is to say that the prisoner must demonstrate that the claim has some
merit” See id. at 13-15. Importantly, Martinez did not dispense with the “actual prejudice”
prong of the standard for overcoming procedural default first articulated by the Supreme
Court in Coleman.

nsel in failing to raise the claim in initial review post-conviction

aise ine cia posi-co

To establish prejudice, a petitioner must demonstrate that the constitutional error *worked to
his actual and substantial disadvantage.” Perkins v. LeCureux. 58 F.3d 214, 219 (6th Cir.
1995) (quoting United States v. Frady, 456 U.S. 152, 170 (1982) (emphasis in original})).
“When a petitioner fails to establish cause to excuse a procedural default, a court does not
need to address the issue of prejudice.” Simpson v, Jones, 238 F.3d 389, 409 (6th Cir. 2000)
(citations omitted).

Because the cause and prejudice standard is not a perfect safeguard against fundamental
miscarriages of justice, the Supreme Court also has recognized a narrow exception to the
cause requirement where a constitutional violation has “probably resulted” in the conviction

392 (citing Musray, 477 U.8. at 496).

IV. Analysis
With these principles in mind, the Court will turn to the examination of the claims raised in
Watkins's petition for habeas relief.

A. Sufficiency of Evidence claim

In his first claim, Petitioner alleges that the evidence was insufficient to sustain his
conviction. (Doc. No. 1 at PagelD# 5). Specifically, Petitioner argues that “[tjhere was no
physical evidence connecting him to the crime scene and that many of the witnesses were
not creditable [sic].” (Id.} In his answer, Respondent contends that the determination by the
Tennessee Court of Criminal Appeals that the evidence is legally sufficient to support
Petitioner’s conviction was not cbntrary to, or an unreasonable application of clearly
established Supreme Court precedent, nor was it based on an unreasonable determination
of the facts, in light of the evidence presented at trial. (Doc. No. 11 at PageiD# 10).

Petitioner raised this claim on direct appeal. (Doc. No. 9, Attach. 6 at PagelD# 672).
Therefore, this Court must presume the correctness of the state court's factual
determinations. 28 1J.5.C. § 2254(e)(1). Petitioner may rebut this presumption only with clear



On sufficiency of the evidence challenges, habeas relief is warranted “only where the court
finds, after viewing the evidence in the light most favorable to the prosecution, that no
rational trier of fact could have found the essential elements of the crime beyond a
reasonable doubt.” Tucker v. Palmer, 541 F.3d 652, 656 (6th Cir. 2008) (internal quotation
omitted); see Jackson v. Virginia, 443 U.S. 307, 319 {1979) ("lnstead.' the relevant question
is whether, after reviewing the evidence in the light most favorable to the prosecution, any
rational trier of fact could have found the essential elements of the crime beyond a
reasonable doubt™) {emphasis in original).

*10 In considering Petitioner's sufficiency of evidence claims in its opinion, the Tennessee
Court of Criminal Appeals began by setting forth the correct legal standard:

The standard for appellate review of a claim challenging the sufficiency of the State's
evidence is "whether, after viewing the evidence in the light most favorable to the
prosecution, any rational trier of fact could have found the essential elements of the crime
beyond a reasonable doubt.” Jackson v. Virginia, 443 U.S. 307, 319. 99 §. Ct. 2781, 61
L.Ed.2d 560 (1979) (citing Johnson v. Louisiana, 406 U.S. 356, 362. 92 §. Ct. 1620, 32
L.Ed.2d 152 (1972)); see Tenn. R App. P. 13(e); State v Davis. 354 S.W.3d 718, 729
{Tenn. 2011). To obtain relief on a claim of insufficient evidence, appellant must
demonstrate that no reasonable trier of fact could have found the essential elements of
the offense beyond a reasonable doubt. See Jackson. 443 U.S. at 319. This standard of
review is identical whether the conviction is predicated on direct or circumstantial
evidence, or a combination of both. State v. Dorantes, 331 S.W.3d 370. 379 (Tenn. 2011):
State v. Brown, 551 S.W.2d 329, 331 (Tenn. 1977).

On appellate review, “ ‘we afford the prosecution the strongest legitimate view of the
evidence as well as all reasonable and legitimate inferences which may be drawn
therefrom.”” Davis. 354 S.W.3d at 729 (quoting State v. Majors, 318 S.W.3d 850, 857
(Tenn. 2010)); State v. Williams, 657 S.W.2d 405, 410 {Tenn. 1983), State v. Cabbage,
571 S.W.2d 832, 835 (Tenn. 1978). In a jury trial, questions involving the credibility of
witnesses and the weight and value to be given the evidence, as well as all factual
disputes raised by the evidence, are resolved by the jury as trier of fact. State v. Bland,
court presumes that the jury has afforded the State all reasonable inferences from the
evidence and resolved all conflicts in the testimony in favor of the State; as such, we will
not substitute our own inferences drawn from the evidence for those drawn by the jury. nor
will we re-weigh or re-evaluate the evidence. Dorantes, 331 S.W 3d at 379; Cabbage, 571
S.W.2d at 835; see State v. Sheflield, 676 S.W 2d 542, 547 (Tenn 1984). Because a jury
conviction removes the presumption of innocence that appellant enjoyed at trial and
replaces it with one of guilt at the appeliate tevel, the burden of proof shifts from the State
to the convicted appeillant, who must demonstrate to this court that the evidence is
insufficient to support the jury's findings. Davis, 354 5.W.3d at 729 (citing State v. Sisk.
343 S.W.3d 60, 65 (Tern. 2011)).

Watkins, 2014 WL 2547710, at *5.
The court next considered the definition of the crime for which Petitioner was convicted:

Tennesses Code Annotated section 39-13-202(a} defines this category of first degree
murder as “[a] premeditated and intentional killing of another.”

“[Plremeditation” is an act done after the exercise of reflection and judgment.
“Premeditation” means that the intent to kill must have been formed prior to the act
itself. It is not necessary that the purpose to kill pre-exist in the mind of the accused for
any definite period of time. The mental state of the accused at the time the accused
allegedly decided to kill must be carefully considered in order to determine whether the
accused was sufficiently free from excitement and passion as to be capable of
premeditation.

*111d. § 39-13-202(d).

Watkins, 2014-WL 2547710, at 6. The state appellate court considered the evidence
adduced at trial and determined that it was sufficient to meet each of the elements of the
offense. Petitioner believed the victim to'be a "snitch,” went into the victim's hotel room, and
shot him three times in the head. Id. Stephanie Littlejohn and Brianna Stanton both testified
that Petitioner was concerned that the victim had given information to the police. William
Carter testified that he drove Petitioner to the victim's hotel room. Petitioner left the car
briefly and, when he returned, he commented, * ‘[T}wo shots to the head [;] he ain't talking



no more.' " id. Mr. Carter's testimony was corroborated in part by Ms. Littlejohn’s testimony.
Ms. Littlejohn testified that the victim had her laptop and. because she knew Petitioner was
going to visit the victim, she asked him to bring her laptop back when he returned. When
Petitioner returned from his outing with Mr. Carter, he had her laptop in his possession. Ms.
Littlejohn also testified that Petitioner said a prayer for the victim and told her that he had
shot the victim three times in the head. The medical examiner confirmed that the victim had
three gunshot wounds to the front of his head.

In challenging the sufficiency of the evidence used to convict him, Petitioner argued that the
witnesses's testimonies were not credible. The Tennessee Court of Criminal Appeals found
that this argument was without merit because all withesses had been thoroughly cross-
examined, and the jury assessed the testimony of the witnesses and evidence at trial. Id. at
*7. The court ultimately concluded that the evidence was sufficient for a reasonable juror to
find that Petitioner committed first-degree murder. Id.

Here, the decision of the Tennessee Court of Criminal Appeals was not an unreasonable
application of the facts or contrary to law, even though there was no physical evidence
linking Petitioner to the crime scene.

The state appellate court's finding that the State established that Petitioner committed the
intentional and premeditated Killing of the victim beyond a reasonable doubt was not
unreasonable. A defendant's “state of mind is crucial to the establishment of the elements of
the offense,” State v. Brown, 836 S.W.2d 530. 541 (Tenn. 1992); thus, the State may prove
premeditation by circumstantial evidence. Several factors support the existence of
premeditation, including: “the use of a deadly weapon upon an unarmed victim: the particular
cruelty of the Killing; declarations by the defendant of an intent to kill: evidence of
procurement of a weapon, preparations before the killing for concealment of the crime, and
calmness immediately after the killing.” State v. Bland, 958 S.W.2d 651, 660 (Tenn.1987)
(citing Brown, 836 S.W.2d at 541-42; State v. West, 844 S.\W.2d 144, 148 (Tenn.1992)).
Here, the evidence adduced at trial provided circumstantial proof that Petitioner acted with
premeditation when he shot the victim. The evidence showed that Petitioner went inside the
victim's hotel room concerned the victim he had given information to the police about Chaz
Ellis and Bobby Gurley. When he returned from the hotel room, Petitioher told Mr. Carter, *
‘[Tlwo shots to the head{;] he ain't talking no more” " and discarded the shirt Petitioner had
worn into the hotel room. Petitioner told Ms. Littlejohn that he had shot the victim three times
and said a prayer for him. This evidence supports the state appellate court's finding that the
evidence was sufficient to support Petitioner’s conviction for first-degree premeditated
murder.

*12 Although Petitioner urges here, as he did on direct appeal. that the witnesses were not
credible, Mr. Carter, Ms. Stanton, and Ms. Littlejohn all testified that Petitioner threatened Mr.
Carter after learning that Mr. Carter told his girlfriend about taking Petitioner to the victim's
hotel. in addition, Ms. Stanton testified that the victim's murder was the subject of the
telephone conversations she had with Petitioner. Detective Wall testified that Ms. Littiejohn,
Ms. Stanton, and Mr. Carter each gave statements during the investigation that were
consistent with each other. A reviewing court does not reweigh the evidence or redetermine
-the credibility of the witnesses, whose demeanor has been abserved by the trial court.
Marshall v. Lonherger, 459 U.S. 422, 434 (1983). It is the role of the factfinder to weigh the

F.2d 675, 679 {6th Cir. 1992). This Court will not second guess the jury’s credibility

determinations. See Boyies v. Sherry, No. 2:06-¢cv-12207, 2008 WL 4793412, at *12 (E.D.
Mich. Oct. 31, 2008 (reiterating that, on habeas review, the court must defer to the jury's
findings). '

The Court finds that the decision of the Tennessee Court of Criminal Appeals was not based
on an unreasonable determination of the facts in light of the evidence presented in the state
court proceedings. Furthermore, given the evidence and testimony adduced at trial, the
Court finds that the state court's decision to reject Petitioner’s sufficiency of evidence claim
was not an unreasonable application of the law. Petitioner therefore is not entitied to habeas
relief on this claim.

B. Due process claim .

iNext, Petitioner aiieges thal he was denied due process of iaw under the Fourleenin
Amendment when the trial court limited the testimony of Deborah Cox, a defense witness.
(Doc. No. 1 at PagelD# 7). Respondent contends that, because Petitioner did not raise a
constitutional claim of due process on direct appeal, this claim is barred by procedural
default. (Doc. No. 11 at PagelD# 13).



- procedurally defaulted. Williams v. Anderson, 460 F.3d 789, 806 (6th Cir. 2006)

To preserve a federal constitutional claim for presentation in habeas corpus. the claim must
be “fairly presented” to the state courts in a way that provides them with an opportunity to
remedy the asserted constitutional violation, including presenting both the legal and factual
basis of the ctaim. Williams v. Anderson, 460 F.3d 789, 806 {6th Cir 2008); Levine v. Torvik,
986 F.2d 1506. 1516 (6th Cir.), cert. denied, 502 U.S. 807 (1993). overruled jn part on other
grounds by Thompson v, Keohane, 516 U.S. 99 (1995); Riggins v. McMackin. 935 F.2d 790,
792 (6th Cir. 1991). The claim must be fairly presented at every stage of the state appeilate
process. Wagner v. Smith, 581 F.3d 410, 418 (6th Cir. 2009). In reviewing the state court
proceedings to determine whether a petitioner has “fairly presented” a claim to the state
courts, courts look to the petitioner's: “(1) reliance upon federal cases employing
constitutional analysis; (2) reliance upon state cases employing federal constitutional
analysis; (3) phrasing the claim in terms of constitutional law or in terms sufficiently particular
to allege a denial of a specific constitutional right; or (4) alleging facts well within the
mainstream of constitutional law.” Slaughter v. Parker, 450 F.3d 224, 236 (6th Cir. 2006)
(quoting Whiting v. Burf. 395 F.3d 602, 613 (6th Cir. 2005)).

“While a petitioner need not cite ‘chapter and verse’ of constitutional faw, ‘general allegations
of the denial of rights to a ‘fair trial’ and ‘due process’ do not ‘fairly present claims’ that
specific constitutional rights were violated.” Slaughter, 450 F.3d at 236 (quoting Blackmon v,
Booker. 394 F.3d 389, 400 (6th Cir. 2004)). “A lawyer need not develop a constitutional
argument at length, but he must make one; the words ‘due process' are not an argument.”
Riggins v. McGinnis, 50 F.3d 492, 494 (7th Cir.1995). If a petitioner's claims in federal
habeas rest on different theories than those presented to the state courts, they are

*13 Here, Petitioner raised on direct appeal a claim that the triat court improperly limited the
testimony of Deborah Cox regarding a prior inconsistent statement made to her by
Stephanie Littlejohn. He made the claim on state law evidentiary grounds, arguing that Ms.
Littlejohn's prior inconsistent statement should have been admitted to impeach the credibility
of the witness. {Doc. No. 9, Attach. 6 at PagetD# 673-75). Petitioner’s brief cited Tennessee
Rules of Evidence 105 and 404(b). (Id. at PagelD# 673). The brief relied on state cournt
cases and did not cite a single federal case. (Id.) In reviewing this claim, the Tennessee
Court of Criminal Appeals cited Tennessee Rule of Civil Procedure 36(a) and found that
Petitioner had waived the claim because his counsel acquiesced to the trial court's ruling
that only the first part of Ms. Cox’s testimony was admissible. Watkins, 2014 WL 2547710,
at *8. The court therefore denied relief on this claim. Id. In issuing its ruling, the court made
no reference to federal law and did not treat Petitioner's claim as one brought under federal
law. (id.)

Consequently, the Court finds that Petitioner did not fairly present his federal due process
claim to the state courts. The claim is now barred from presentation to the state courts by
Tennessee Rule of Appeliate Procedure 4, the statute of limitations under Tennessee Code
Annctated § 40-30-102(a), and the “one petition” limitation of § 40-30-102(c}. As a result, the
claim is deemed to be exhausted (because no avenue for raising the claim in state appellate
court remains) but procedurally defauited for ihe purpose of federal habeas review.

Federal habeas review of Petitioner’s procedurally defaulted claim is barred unless
Petitioner can demonstrate that cause and prejudice will excuse the procedural default or
that failure to consider the claim will result in a fundamental miscarriage of justice. See
Harris. 489 U.S. at 262; Coe, 161 F.3d at 329-30. Petitioner presents no argument
establishing cause and prejudice to excuse the default of his claim, and there is no evidence
that failure to consider this claim will resuit in a fundamentat miscarriage of justice.
Consequently, Petitioner's procedurally defaulted due process claim must be dismissed.

C. Ineffective Assistance of Counsel claims

Petitioner alleges that he was denied ineffective assistance of counsel when trial counsel
faited to adequately investigate the case, failed to interview witnesses who could have
provided testimony favorable to Petitioner, and failed to consult with Petitioner prior to trial,
including failing to prepare Petitioner to testify at trial. He also alleges that he was denied
effective assistance of counsel when trial counsel failed to (1) call Clifford Parrish to testify.
(2) properly cross-examine Deborah Cox, (3) object to Detective Corey Wall's hearsay
statements, and (4) call Lashona Wooten to testify. (Doc. No. 1 at PageiD# 5-11).

The Sixth Amendment to the United States Constitution, as applied to the states through the
Fourteenth Amendment, guarantees the right of a person accused of a crime to the effective
assistance of counsel. To prevail on a claim of ineffective assistance of counsel, a petitioner
must show (1) deficient performance of counsel and (2) prejudice to the defendant. See Beli



v, Cone, 535 U.S. 685, 634-95 (2002). Trial counsel's performance is deficient when it falls
below an objective standard of reasonableness. See Strickland v, Washinglon, 466 U.S.
668, 686-87 (1984); Combs v. Coyle, 205 F.3d 269, 278 (6th Cir. 2000), cert. denied, 531
U.S. 1035 (2000). In assessing performance, “strategic choices made after thorough
investigation of faw and facts relevant to plausible options are virtually unchallengeable; and
strategic choices made after less than complete investigation are reasonable precisely to the
extent that reasonable professional judgments support the limitations on investigation.”
Strickland, 466 U.S. at 690-91. Reasonable attorneys may disagree on the appropriate
strategy for defending a client. Bigelow v. Williams, 367 F.3d 562, 570 (6th Cir. 2004). The
prejudice element requires a petitioner to show "that there is a reasonable probability that,
but for counsel's unprofessional errors, the result of the proceeding would have been
different. A reasonable probability is a probability sufficient to undermine confidence in the
outcome.” Strickland, 466 U.S. at 694.

*14 A court hearing an ineffective assistance of counsel ciaim must consider the totality of
the evidence. Strickland. 466 U.S. at 695. “The determinative issue is not whether
petitioner's counsel was ineffective but whether he was so thoroughly ineffective that defeat
was ‘snatched from the jaws of victory." " West v. Seabold. 73 F.3d 81. 84 (6th Cir. 1996)
(quoting United States v. Morrow, 977 F.2d 222, 229 {6th Cir. 1992) (en banc)). "Judicial
scrutiny of counsel’s performance must be highly deferential. itis all too tempting for a
defendan't to second-guess counsel's assistance after conviction or adverse sentence. and it
is all too easy for a court, examining counsel’s defense after it has proved unsuccessful. to

U.S. a1 889.

As discussed above, however, federal habeas relief may not be granted under 28 U.S.C. §
2254 unless a petitioner shows that the earlier state court's decision "was contrary to”
federal law then clearly established in the holdings of the United States Supreme Court. §
2254(d)(1); that it "involved an unreasonable application of” such law; or that it "was based
on an unreasonable determination of the facts” in light of the record before the state court.
28 U.S.C. § 2254(d)(1).{2). Thus, when a claim of ineffective assistance of counsel is raised
in a federal habeas petition. such as here, the question to be resolved is not whether the
petitioner’'s counsel was ineffective. Rather, "[t]he pivotal question is whether the state
court’s application of the Strickland standard was unreasonable.” Harrington v. Richter, 562
U.S. 86, 101 (2011). As the Supreme Court clarified in Harrington:

This is different from asking whether defense counsel's performance fell
below Strickland's standard. Were that the inquiry, the analysis would be no
different than if, for example, this Court were adjudicating a Strickland claim
on direct review of a criminal conviction in a United States district court.
Under AEDPA, though, it is a necessary premise that the two questions are
different. For purposes of § 2254(d){1), an unreasonable application of
federal law is different from an incorrect application of federal law. A state
court must be granted a deference and latitude that are not in operation
when the case involves review under the Strickland standard itself.

Harringion. 562 U.S. at 101 (internal quotation marks and citation omitted).

1. Pre-Trial Investigation and Preparation
Petitioner contends that trial counsel was ineffective for failing to adequately investigaie,
failing to interview witnesses who could have provided testimony favorable to Petitioner, and
failing to consult with Petitioner prior to trial including preparing Petitioner for testifying at
trial. (Doc. No. 1 at PagelD# 8-9). In particular, Petitioner argues that counsel failed to
interview a potential witness, Lashona Wooten, who testified at Petitioner’s first trial.
Petitioner believes that "she could [have] identif{ied] an unidentified person” and “would have
raised a doubt as to Petitioner’'s presence at the location where the victim was killed.” (Id. at
PagelD# 9).

Petitioner raised these claims in his petition for post-conviction retief. (Doc. No. 9, Attach. 11
at PagelD# 817-18). He argued that counsel should have interviewed Ms. Wooten, who had
testified at Petitioner’s first trial, because her testimony wouid have raised a doubt as o
Petitioner’'s presence at the location where the victim was killed. (Id. at 818). He also argued
that. before trial, trial counsel only met with Petitioner twice for less than thirty minutes each
time and did not prepare Petitioner for testifying at trial in his own defense. (1d.} According to
Petitioner, he waived his right to testify due to being unprepared and. had he testified, he



would have told the jury that he was not guilty, pointed out discrepancies in witness
testimony, and the resuit of his trial would have been different. (Id.)

*15 During his post-conviction evidentiary hearing, Petitioner testified that trial counset only
met with Petitioner twice for less than thirty minutes each time and did not prepare Petitioner
for testifying at trial in his own defense. (Doc. No. 9, Attach. 12 at PagelD# 902). He testified
that that they did not discuss whether Petitioner would testify at trial. (Id. at PagelD# 903).
When asked what he would have said had he been called as a witness, Petitioner
responded that he would have told the jury that he did not kill Thomas Turner. (Id.}

At Petitioner's evidentiary hearing, trial counsel testified that, in preparing for trial, he
reviewed the transcript from the first trial, visited the crime scene, and spent approximateély
eight hours reviewing records, exhibits, and photographs. (Doc. No. 9, Attach. 12 at PagelD#
923-27). He enlisted the help of a nurse who helped him interpret the medical records and
who provided insight on the photographs of the deceased victim; counsel filed a motion in
limine to exclude those photographs. (Doc. No. 9, Attach. 12 at PageID# 925). He worked
with prior counsel’s investigator and hired his own investigator. (Id. at 933-34). He
).

interviewed all of the witnesses himself, including Ms. Wooten. (Id. at 927-28). Counsel also
testified that he advised Petitioner that it would be to be advantage o testify if he could do

so truthfully, but if he felt anything may go wrong or that he may get crossed up, then to
"think twice” about taking the stand. (Id. at 928-29). Trial counsel emphasized that the
decision {o testify or not was left to Petitioner. ({d. at 938-39).

The post-conviction court denied relief. explicitly accrediting trial counsel’s testimony at the
post-conviction hearing, finding that “Petitioner has not met his burden of establishing by
clear and convincing evidence that Trial Counsel was ineffective in his trial preparation or
that Petitioner was prejudiced by any alleged deficiency.” (Doc. No. 9, Attach. 11 at PagelD#
848-49). The court found that “[n]othing in the record indicates that Trial Counsel failed to
meet with the Petitioner and keep him informed of the proceedings.” (Id.)

On appeal of the denial of post-conviction relief, the Tennessee Court of Criminal Appeals
set forth the governing legal standard for claims of ineffective assistance of counsel. id. at
*5. Applying Strickland to the facts of Petitioner's case, the Tennessee Court of Criminal
Appeals agreed with the post-conviction court that trial counsel's performance was not
deficient or prejudicial, finding that “[t]rial counsel was a very experienced trial attorney who
conducted a thorough investigation of the facts, reviewed the record from the first trial, and

~communicated with the petitioner about the facts, defense theories, and the pros and cons of

testifying in his own defense.” Id. at *6. The court specifically accredited the testimony of triat
counsel over that of the petitioner, finding that trial counsel conducted a thorough
investigation, adequately met with the petitioner to review the previous trial transcript and the
facts of the case, and effectively communicated with the petitioner about the case, including
his options regarding testifying at trial. id. at *5. )

These findings were not unreasonable. With regard to Petitioner's claim that trial counsel
failed to adequately investigate and prepare for trial, trial counsel testified at Petitioner's
post-conviction evidentiary hearing that he had been practicing law in the state of Tennessee
for about thirty-nine years and roughly half of his practice had been dedicated to criminal
defense work. (Doc. No. 9, Attach. 12 at PagelD# 920-21). Trial counsel testified that.
despite having been hired by Petitioner's family only three weeks prior to his second trial,
counsel was able to devote himself entirely to Petitioner's case from the date he was
retained until the trial. (Doc. No. 9, Attach. 12 at PagelD# 922-23). Counsel testified that he
met with Petitioner three different times for about an hour each time, during which time they
reviewed the transcript from the first trial “line by line.” (id. at PagelD# 923, 925}. Counsel
felt that the meetings were “very productive” and that he and Petitioner “had no problems
communicating.” (id. at PagelD# 924). Counsel spoke with Petitioner about possible
defenses and witnesses. (Id. at PagelD# 925). Counsel filed three motions in limine on
Petitioner’s behalf and visited the crime scene before the trial as part of his preparation. (Id.
at PagelD# 926). He spent approximately eight hours reviewing records and exhibits. (1d.)
He enlisted the assistance of a nurse who provided insight on the photographs of the
deceased and filed a motion in limine to exclude the photographs. (Id.) In addition to working
with prior counsel’s investigator. trial counsel retained the services of his own investigator.

_*16 With regard to Petitioner’s allegation that trial counsel failed to interview Lashona

Wooten, trial counset testified that he interviewed all of the defense witnesses himself,
including Ms. Wooten. This Court must defer to the state court's credibility determinations of
witnesses whose demeanor has been observed by that court, unless Petitioner



v. Collins, 546 U.S. 333, 339 (2005) (“Reasonable mind reviewing the record might disagree
about the prosecutor's credibility, but on habeas review that does not suffice to supersede
the trial court's credibility determinations”); Bennett v. Mills. No. 1:06-cv-254, 2007 WL
2823324, at "6 {E.D. Tenn. Sept. 27, 2007) (in determining whether the petitioner had
submitted credible new evidence of actual innocence, deferring to the state court's credibility
determinations). Petitioner has not demonstrated that the state court’s credibility
determinations are unsupported by the record.

With respect to Petitioner’s allegation that trial counsel failed to consult with him prior to trial,
the Tennessee Court of Criminal Appeals credited trial counsel's testimony at the post-
conviction evidentiary hearing that he met with Petitioner three times for an hour each and
that those meetings very productive. This Court will not redetermine the credibility of
witnesses whose demeanor has been observed by the trial court. Marshall, 459 U.S. 422,
434.

The constitutional right of a defendant to testify at trial is well established and subject only to
a knowing and voluntary waiver by the defendant. Rock v. Arkansas, 483 U.S. 44, 49 (1987).
Defense counsel's role is to advise the defendant whether to take the stand; uitimately, the
aefendant

12125, at *2 (6th Cir. Jan. 13, 1997) (citation omitted). To the extent that Petitioner argues
that trial counsel’s failure to consult with him prior to trial resulted in Petitioner being
unprepared to testify in his own defense, counsel testified at the evidentiary hearing that he
had extensive conversations with Petitioner about the possibility of testifying. (Doc. No. 9,
Attach. 12 at PagelD# 928). Trial counsel testified that he advised Petitioner that it would be
to his advantage to testify at trial if he could do truthfully, but if he felt anything may go wrong
or he may get crossed up, then to “think twice” about taking the stand. Trial counsel
emphasized that the decision whether or not to testify was left to Petitioner. who made his
decision after being advised of his rights by the court and executing a Moman waiver.

must decide for himself. See Pelzer v, United States, No. €8-1195, 1987 WL

Even if Petitioner had established that counsel's performance was deficient as alleged,
Petitioner has not established that he was prejudiced by it. Petitioner has failed to show how
better preparation for trial would have resulted in a reasonable probability of a different trial
outcome considering the evidence against him. See Kelley v. United States, No. 1:13-cv-70,
1:08-cr-51, 2014 WL 2921821, at *14 (E.D. Tenn. June 27, 2014) (holding that petitioner’s
unsupported claims of what counsel failed to do. without any evidence of what a more
thorough investigation would have revealed, was insufficient to demonstrate by a
preponderance of the evidence that counsel performed deficiently; moreover, even
assuming that counsel performed defiéiently. petitioner failed to establish a reasonabie
probability, that had counsel conducted a more extension investigation, the outcomie of
Petitioner's case would have been different). Furthermore, Petitioner does not provide any
specifics as to, had he chosen to testify in his own defense, what his trial testimony would
have been. The Sixth Circuit has instructed that when “one is left with pure speculation on
whether the outcome of {the criminal proceeding] could have been any different, {there is} an
insufficient basis for a successful claim of prejudice.” Baze v. Parker, 371, F.3d 310, 322 (6th
Cir. 2004), ceri. denied, 544 U.S. 831 {2005). )

*17 As to Petitioner’s allegations of ineffective assistance based on counsel’s pre-trial
investigation and preparation, the Court finds that Petitioner has not shown he is entitled to
relief because the state appellate court’s determinations were not contrary to Strickland.
Neither were they based on an unreasonable application of the facts or an unreasonable
application of Strickland’s standard to those facts. Thus, Petitioner is not entitled to relief on
those claims.

2. During Trial
Petitioner also claims that trial counsel provided ineffective assistance of counsel during
Petitioner's second trial. In particular, Petitioner alleges that trial counsel (1) failed to call
Clifford Parish to testify; (2) failed to properly cross-examine Deborah Cox: (3) failed to
object to Detective Corey Wall's alleged hearsay statements; and (4) failed to call Lashona
Wooten to testify. (Doc. No. 1 at PagelD #9, 11). According to Respondent, the state court's
rejection of Petitioner’s claims that he was denied effective assistance of counsel was not
contrary to, or an unreasonable application of Strickland, or based on an unreasonable
determination of the facts in light of the evidence before the state court. (Doc. No. 11 at
PagelD# 16).

a. Failure to call Clifford Parrish to testify
First, Petitioner alleges that trial counsel was ineffective in failing to call Clifford Parrish to
testify at trial. (Doc. No. 1 at PagelD# 18). According to Petitioner, Mr. Parrish “would have



testified that Stephanie Littlejohn confessed to him that she committed the murder for which
Petitioner was charged.” (id.)

In his post-conviction petition, Petitioner argued that trial counsel had provided ineffective
assistance by failing to locate Mr. Parrish as a witness. (Doc. No. 9. Attach. 11 at PagelD#
819). Petitioner posited that Mr. Parrish would have been a beneficial defense witness
because he could testify that Ms. Littlejohn had confessed to murdering Thomas Turner.

Mr. Parrish testified at Petitioner's post-conviction hearing that he had known Petitioner for
over thirty years (id. at 877) and that Ms. Littlejohn had told him that she had committed the
murder, not Petitioner. (Doc. No. 9, Attach. 12 at PagelD# 880). Mr. Parrish testified that he
was unaware Petitioner had been tried twice and stated on direct examination that he had
not relayed Ms. Littlejohn’s confession to the police or defense counsel. (Id. at 881-82). On
cross-examination, Mr. Parrish indicated it was possible he was confused about the time
frame when he conveyed Ms. Littlejohn's statement to Petitioner's aunt. (Id. at 882-83).

Trial counsel testified at Petitioner’s post-conviction evidentiary hearing that he and
Petitioner had discussed the witnesses he wanted to call and that Petitioner did not mention
Mr. Parrish. In fact. counsel testified that he had never heard of Mr. Parrish. (id. at PagelD#
925). The post-conviction court denied relief, accrediting counsel’s testimony that he had
never heard of Mr. Parrish as a potential witness. (Doc. No. 9, Attach. 11 at PagelD# 852).

Petitioner raised this claim on appeal of the denial of his post-conviction petition. The
Tennessee Court of Criminal Appeals affirmed'the denial of relief, agreeing with the post-
conviction court that trial counset “was a very experienced trial attorney who conducted a
thorough-investigation of the facts, reviewed the record from the first trial, and
communicated with the petitioner about the facts, defense theories, and the pros and'cons of
testifying in his own defense.” Watkins, 2017 WL 1048130, at *6. The Tennessee Court of
Criminal Appeals applied Strickiand and affirmed, concluding that the evidence in the record
supported the post-conviction court’s conclusion that trial counsel’s performance was not
deficient or prejudicial. id. at *8.

*18 The state courts’ findings were not unreasonable. Trial counsel testified at Petitioner's
post-conviction evidentiary hearing that he had never heard of Mr. Parrish. This Court must
defer to the state court's credibility determinations of witnesses whose demeanor has been
observed by that court, unless Petitioner demonsirates the state credibility determinations
are not supported by the record. See Rice v. Collins, 546 U.S. 333, 339 (2006) ("Reasonable
mind reviewing the record might disagree about the prosecutor’s credibility, but on habeas
review that does not suffice to supersede the trial court's credibility determinations”); Benneti
v. Mills, No. 1:06-cv-254, 2007 WL 2823324, at *6 (E.D. Tenn. Sept. 27, 2007) (in
determining whether the petitioner had submitted credible new evidence of actual
innocence. deferring to the state court’s credibility determinations).

Neither has Petitioner shown prejudice resulting from trial counsel's failure to offer Mr.
Parrish's festimony. The record reflects that Mr. Parrish had some credibility issues. in
addition, Mr. Parrish’s testimony regarding Ms. Littlejohn’s confession would have been
cumulative to the testimony of Deborah Cox, who testified that Ms. Littlejohn confessed to
her that Ms. Littlejohn--not Petitioner--killed the victim. (Doc. No. 9, Attach. 3 at PagelD#
460). No prejudice accrues to a petitioner when an attorney fails to offer cumulative
establish prejudice if he shows only that his counsel failed to present ‘cumulative’ mitigation
evidence, that is. evidence already presented to the jury.”}); Alien v. Howes, 438 £ App'x 432
435 (6th Cir. Aug. 25, 2011) (counsel's failure to present cumulative testimony does noi
result in prejudice).

Accordingly, the Court finds that the state court's decision was based on a reasonable
determination of the facts and that the state court’s application of the Strickland factors was
reasonable. Petitioner therefore is not entitled to relief on the basis of this claim.

b. Failure to effectively cross-examine Deborah Cox
Next. Petitioner alleges that trial counsel failed to effectively cross-examine Deborah Cox. a
defense witness. Specifically, Petitioner alleges that trial counsel should have pointed out
“discrepancies in her testimony between the first and second trial{s].” (Doc. No. 1 at
PagelD# 11).

The petitioner raised this claim in his petition for post-conviction relief. (Doc. No. 9, Attach.
11 at PagelD# 819). He argued that trial counsel should have brought to light discrepancies
in Ms. Cox's testimony between the first and second trials. (Id.) During Petitioner's post-



conviction hearing. counsel testified that he would have liked "a little more latitude
in...developing Ms. Cox’s testimony” but was limited by the trial court's rulings. (Id. at
PagelD# 937). On appeal of the denial of post-conviction relief, the Tennessee Court of
Criminal Appeals deferred to the post-conviction court's accreditation of counsel’s testimony
that he developed her testimony to the best of his ability given the trial court's rulings and
found that counsel had not provided ineffective assistance in this regard. Watkins, 2017 WL
1048130, at *5.

The state courts’ findings were not unreasonable. Cross-examination is the "principal means
by which the believability of a witness and the truth of [her] testimony are tested.” Davis v.
Alaska, 415 U.S. 308, 316 (1974). “Though a failure properly to cross-examine a witness
could form the basis fo.r a finding of ineffective assistance, Jackson v. Houk, 687 F.3d 723,
742-43 (6th Cir. 2012), typically, a decision as to ‘whether to engage in cross-examination,
and if so to what extent and in what manner, {is]...strategic in nature.”” Miller v, Howerton,
No. 1:12-cv-50-HSM-WBC. 2015 WL 796310. at *11 (E.D. Tenn. Feb. 25, 2015} (quoting
United States v. Nersesian. 824 F.2d 1294, 1321 (2d Cir.1987)); see Hodge v. Haeberlin,
579 F.3d 627. 641 (6th Cir. 2009) (citing Cobb v. Perini, 832 F.2d 342, 347-48 (6th Cir.
1987)) (decisions regarding how to examine or cross-examine a witness are strategic).
Impeachment strategy is a matter of trial tactics, and tactical decisions are not ineffective
assistance of counsel because in retrospect better tactics might have been available.

*19 Counsel's performance did not constitute ineffective assistance of counsel. The record
shows that trial counse! questioned Ms. Cox, who was his own witnesses, and testified that
he would have liked to have asked more questions of her but was limited by the trial court’s
rulings. And, even if Petitioner could show deficient performance as required by the first
prong of the Strickland test, he cannot establish the necessary prejudice required by the
second prong. Petitioner’s claims related to these tactical matters simply do not support a
claim of ineffective assistance of counsel.

The Court finds that the state court's determination was not contrary to Strickland. Neither
was the court’s ineffective assistance determination based on an unreasonable
determination of the facts or an unreasonable application of Strickland’s standards to those
facts. Thus, Petitioner is not entitled to relief on this claim.

c. Failure to object to the testimony of Detective Wall -
Petitioner alleges that trial counse! was ineffective by failing to object to the testimony of
Detective Wall. Petitioner claims Detective Wall gave hearsay testimony during the trial
which “gave the impression to the jury that these witnesses had information that incriminated
petitioner and that this hearsay improperly bolstered their testimony at trial.” (Doc. No. 1 at
PagelD# 9).

Petitioner raised this claim in his petition for post-conviction relief. (Doc. No. 9. Attach. 11 at
Page!D# 819-20). He alleged that trial counsel failed to object to hearsay testimony by
Detective Wall as follows:

Specifically, Detective Wall testified to what Stevie Downs told him, which led
to his cbntaéting another person, Chaz Ellis. Detective Wall then testified as
to what Mr. Ellis told him, specifically that he should contact Stephanie

" Littlejohn and Brianna Stanton. Detective Wall then testified, without
objection by trial counsel, to what Ms. Littlejohn told him.

(Id.) Similar to his current argument, Petitioner asserted that the substance of these multiple
hearsay statements “gave the impression to the jury that these witnesses had information
that incriminated Petitioher, and that this hearsay improperly bolstered their testimony at
trial” and, "had this hearsay not been admitted, he would not have been convicted and the
result of his case would have been different.” (id. at 820).

Petitioner testified at his post-conviction evidentiary hearing that trial counsel allowed
hearsay through witnesses which created a negative inference that Petitioner had
confessed. (Doc. No. 9, Attach. 12 at PagelD# 908-09). The record does not provide any
explanation as to why defense counsel did not object to this testimony and Petitioner failed
to question defense counsel about this issue during the post-conviction hearing.

The post-conviction court denied relief, noting from its review of the trial transcript that “[tjhe
majority of the testimony concerned how Detective Wall found individual[s'] names in the



deceased’s phone and went to speak to each one who directed him to the next individual.”
(Doc. No. 9, Attach. 11 at PagelD# 856-57). The court further noted that the detective gave
“general’ testimony and did not testify as to what each defendant told him, but instead as to
what he actions he took based on what each individua! said. (Id. at PagelD# 857). The court,
therefore. concluded that there was “no evidentiary error” in Detective Wall's testimony and
that Petitioner had not established by clear and convincing evidence that trial counsel was
ineffective or that Petitioner was prejudiced by the alleged deficiency. (1d.)

*20 On direct appeal of the denial of post-conviction relief on this claim. the Tennessee Court
of Criminal Appeals affirmed, finding that “[t}he record fully supports the findings and
conclusions of the post-conviction court.” Watkins, 2017 WL 1048130, at "8,

The state courts' findings were not unreasonable. The jury heard directly from nearly all of
the witnesses who were mentioned by Detective Hall in his testimony. Petitioner has not
established that, had counsel objected to Detective Hall's testimony, the court would have
granted the objection. Neither has Petitioner established that, even if counsel was deficient
in faifing to object to Detective Hall's testimony, Petitioner was prejudiced and that the
outcome would have been different in light of the overwhelming evidence against Petitioner.

The Court finds that the state court’s determination was not contrary to Strickland. Neither
was the court’s ineffective assistance determination based on an unreasonable ’
determination of the facts or an unreasonable application of Strickland’s standards to those
facts. Thus, Petitioner is not entitled to relief on this claim.

d. Failure to call Lashona Wooten to testify
in his final claim of ineffective assistance of trial counsel, Petitioner argues that counsel
failed to call Lashona Wooten, who testified at Petitioner's first trial. (Doc. No. 1 at PagelD#
9). Petitioner believes that “she could [have] identiflied] an unidentified person” and "would
have raised a doubt as to Petitioner's presence at the location where the victim was killed.”
(id.).

Petitioner challenged the effectiveness of his trial counsel on this same ground during his
state post-conviction proceedings. (Doc. No. 9, Attach. 11 at PagelD# 85). He argued that
Ms. Wooten would have testified that she did not see Petitioner at the scene of the crime
and instead saw “another individual she couid identify and an unidentified person.” Watkins,
2017 WL 1048130, at *2. In denying relief, the post-conviction court found that trial counsel
made a strategic decision not to call Ms. Wooten at the second trial and Petitioner had not
established by clear and convincing evidence that trial counsel was ineffective or that
Petitioner was prejudiced by the alleged deficiency. The post-conviction court therefore
denied relief. (Doc. No. 9, Attach. 11 at PagelD# 88-88).

On appeal of the denial of post-conviction relief, the Tennessee Court of Criminal Appeals
affirmed, agreeing with the post-conviction court that trial counsel had made a strategic
decision not to call Ms. Wooten based on her demeanor and attitude on the day of the trial.
Watkins, 2017 WL 1048130. at *6. The court found that trial counsel "offered a reasonable
explanation for why he did not cali Ms. Wooten as a witness™ and that Petitioner had not met
his burden of demonstrating any deficiencies in counsel's performance or any resuiting
prejudice to his case. id.

The state courts’ findings were not unreasonable. Counsel testified at Petitioner's post-
conviction evidentiary hearing that he was aware of Ms. Wooten's testimony during
Petitioner’s first trial. After interviewing her, he “had...chills” based on her demeanor and
body language and determined believed she would not “be anything but a liability for the
Petitioner if she were to testify.” (Doc. No. 9, Attach. 12 at PagelD# 927). Counsel therefore
decided not to call her as a witness.

*21 With respect to trial counsel's strategic decision not to call Ms. Wooten as a witness, it is
a “longstanding and sound principle that matters of trial strategy are left to counsel’s
discretion.” Dixon v_Houk, 737 F.3d 1003, 1012 (6th Cir. 2013). In order to fairly assess an
attorney’s performance, "every effort [must] be made to eliminate the distorting effects of
hindsight. to reconstruct the circumstances of counsel's challenged conduct, and to evaluate
the conduct from counsel’s perspective at that time.” Strickland. 466 U.S. at 689. “[Sjtrategic
choices made after a thorough investigation of the law and facts relevant to plausible options
are virtually unchallengeable.” id. at 630. Counsel made an informed, strategic decision not
to call Ms. Wooten because he believed her testimony would have been detrimental to
Petitioner’s defense. This decision was not outside of the professional norms for criminal
defense attorneys.



Even if Petitioner could establish that counsel’s failure to call Ms. Wooten as a witness was
deficient, he cannot establish that he was prejudiced by it and that the outcome would have
been different in light of the overwhelming evidence against Petitioner. Consequently, the
Court finds that Petitioner has not shown that he is entitled to refief on this claim because the
appellate court’s determination was not contrary to Strickland. Neither was the appeilate
court's determination based on an unreasonable determination of the facts or an
unreasonable application of Strickland’s standards to those facts. This claim, like the others, .
will be dismissed.

V. Conclusion
For the reasons set forth herein, the petition filed by Cedric Watkins seeking relief under
Section 2254 will be denied, and this action will be dismissed with prejudice.

Federal Rule of Appellate Procedure 22 provides that an appeal of the denial of a habeas
petition may not proceed unless a certificate of appealability (COA) is issued under 28
U.S.C. § 2253. Rule 11 of the Rules Governing § 2254 Cases requires that a district court
issue or deny a COA when it enters a final order. A COA may issue “only if the applicant has
made a substantial showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). “A

petitioner satisfies this standard by demoensirating
y g

the district court's resolution of his constitutional claims or that jurists could conclude the
issues presented are adequate to deserve encouragement to proceed further.” Miller—El, 537
U.S. at 327. The district court must either issue a COA indicating which issues satisfy the
required showing or provide reasons why such a certificate should not issue. 28 US.C. §
2253(c)(3); Fed. R. App. P. 22(b).

that jurists of reason could disagree with

T J aiea

Because jurists of reason would not disagree with the resolution of Petitioner’s claims, the
Court will deny a COA.

An appropriate Order will be entered.
Ali Citations

Slip Copy, 2019 WL 4038338

: Footnotes

1 Under the "prison mailbox rule” of Houston v. Lack. 487 U.S. 266, 270 (1988),
and the Sixth Circuit's subsequent extension of that rule in Richard v. Ray. 290
F.3d 810, 812 (6th Cir. 2002) and Scott v. Evans, 116 F. App'x 599, 701 (éth
Cir. 2004}, a prisoner's legal maii is considered "filed” when he deposits his
mail in the prison mail system to be forwarded to the Clerk of Court. Here,
Plaintiff signed and dated his petition on September 25, 2017, although the
Clerk's Office did not receive and file the complaint until September 29, 2017.
Under the prison mailbox rule, the Court considers September 25, 2017, as
the date of filing.
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OPINION
Alan E. Glenn, J.

The petitioner. Cedric Watkins. appeals the denial of his petition for post-conviction relief
from his first degree premeditated murder conviction, arguing that the post-conviction court
erred in finding that he received effective assistance of trial counsel. Following our review,
we affirm the denial of the petition.

FACTS
*1 in 2013, the petitioner was convicted of the first degree prerneditated murder of Thomas
Turner and sentenced to life imprisonment. Our direct appeal opinion reveals that the
conviction stemmed from the petitioner's having shot the victim, who had bought drugs from
him, in the belief that the victim was a "snitch” who might have been responsible for the
arrest of two of the petitioner's associates. State v. Cedric Wayne Watkins, No. M2013-
01268-CCA-R3-CD. 2014 WL 2547710, at "1=-3 (Tenn. Crim. App. June 4, 2014). Among
the State’'s witnesses at trial was the petitioner's associate, William Carter, who testified that
after he let the petitioner out of his vehicle at the victim's hotel, the petitioner came running
back to his car carrying a laptop computer, got back inside, and said, “{Tjwo shots to the
head[;] he ain't talking no more.” Id. at *3 (internal quotation marks omitted).

" Other State witnesses included Brianna Stanton and Stephanie Littlejohn. who each heard
the petitioner make incriminating statements about the killing. Among other things, Ms.

" Littlejohn testified that the petitioner “told her that he had shot the victim three times.” Id. at
*2. Ms. Stanton testified that several days before she learned about the victim's death, the
petitioner went somewhere with Mr. Carter and then returned to their hotel room where he
“said that they ‘were all supposed to take it to-the grave.' " Id. at *1. Ms. Stanton agreed she

. atifs At an anrlinr ~An rin~ + Ay o i
had testified at an eartier court hearing that the petitioner "said somethin

[ ] they had to do what they had to do to somebody who was snifching” " before making the
statement about taking the information to their graves. Id. The State also introduced
recorded jail telephone calls between the petitioner and Ms. Stanton in which the petitioner

omething ‘along the lines of



“told Ms. Stanton to ‘stick to the script’ and said that they would fight this s*** to the end.””
id. at *2. ’

The petitioner presented as a witness in his behalf a woman named Deborah Cox, who
testified that Ms. Littlejohn told her that she had shot the victim and that the gun she had
used would never be found. Id. at *4.

On January 20, 2015, the petitioner filed a pro se petition for post-conviction relief in which
he raised a number of claims, including ineffective assistance of counsel. Following the
appointment of post-conviction counsel, he filed an amended petition in which he alleged
that trial counsel was ineffective for failing to adequately investigate the case or consult with
the petitioner, failing to effectively cross-examine Ms. Cox on inconsistencies in her trial
testimonies, not objecting to hearsay testimony from a police detective, and failing to call
Clifford Parrish and Lashona Wooten as defense witnesses. The petitioner alleged that Mr.
Parrish would have testified that Ms. Littlejohn confessed to him that she killed the victim.
The petitioner alleged that Ms. Wooten, who testified at his first trial that resulted in a hung
jury, would have testified that she did not see the petitioner at the scene of the crime, but
instead “another individual she could identify and an unidentified person.” Finally, the

petitioner alleged that appetlate counsel was ineffective for failing to fils a timely Rule 11

il pehnae counsel v

application for permission to appeal.

*2 At the evidentiary hearing, appellate counsel testified that she intended to file a Rule 11
application in the petitioner's case but got his case confused with another client's and
overiooked it.

Clifford Parrish, a long-time boyfriend of the petitioner's aunt, testified that Stephanie
Littlejohn told him that she had committed the murder. He said he did not impart that
information to the petitioner's defense team because he thought Ms. Littlejohn would take
the initiative and tell them herself. On cross-examination, he testified he later told the
petitioner's aunt about Ms. Littlejohn's confession. He was unsure. however, of when he
divulged the information, testifying that it could have possibly been during the first or the
second trial. '

Lashona Smith, ! previously known by the married name of Lashona Wooten, testified that
she gave testimony at the petitioner's first trial about having seen William Carter driving
away from the hotel with a passenger in his vehicle on the day the victim was killed. but she
was unable to see who the passenger was. She stated that she was subpoenaed as a
witness at the petitioner's second trial. but. although the petitioner's trial counsel spoke to
her outside the courtroom, she was never called to testify.

Deborah Cox testified that she testified at both of the petitioner's trials. She said that both
trial counsel and his investigator interviewed her and that she was asked at the second trial
about Ms. Littlejohn’s statement that she had killed the victim and disposed of the gun.

The petitioner testified that his first triat ended in a mistrial after the jury was unable to reach
a verdict. He said his family retained a different attorney for his second trial and trial counsel
began representing him only twenty-one days before the second trial began. He claimed trial
counsel visited him only two times before trial, in visits that lasted thirty minutes or less.
According to the petitioner, trial counsel never prepared him for testifying and never even
discussed before trial whether or not he would testify. He said he consequently felt
unprepared to testify, which is why he opted not to take the stand in his own defense. Had
he been prepared and testified, he would have told the jury that he did not kill the victim.

The petitioner also complained about trial counsel's failure to call Ms. Wooten and Mr.
Parrish as witnesses and his failure to effectively impeach Ms. Cox’s testimony with her
testimony from the first trial. He said he wanted trial counsel to call Ms. Wooten as a witness
at his second trial because she had testified at his first trial. which resulted in a hung jury,
and he believed her testimony would have made a difference in his second trial. He said
counsel never explained to him why he failed to call her as a witness.

The petitioner testified he had no knowledge before either of his trials about the information
Mr. Parrish provided at the evidentiary hearing, but also no knowiedge of what kind, if any,
investigation trial counsel conducted or if counsel could have discovered Mr. Parrish as a
potential witness. As for Ms. Cox. he believed that counsel should have impeached her
testimony at his second trial with her testimony from the first trial. He explained that in the
first trial, Ms. Cox simply testified that Ms. Littlejohn told her that she had committed the
crime. while in the second she testified that Ms. Littiejohn told her thatlshe had shot the



victim in the back of the head. The petitioner said he thought trial counsel! should have asked
Ms. Cox to read from her previous trial testimony to show the jury the discrepancies in her
accounts.

*3 The petitioner also complained that trial counsel failed to object to hearsay testimony by
Detective Corey Wall about having been told by Chaz Ellis to speak to Ms. Littlejohn about
the crime. Lastly, he claimed that trial counsel fell asleep during his trial, testifying that
counsel was “supposed to have been taking notes,” but his paper fell to the floor twice while
he was sitting at the defense table.

On cross-examination, the petitioner denied that his family retained trial counsel shortly
before his second trial because he was not getting along with his former counsel. Instead, he
claimed that trial counsel “showed up alleging that he was his atiorney” and when he calied
his family to inquire, they told him that they had hired him. The petitioner acknowledged that
his first jury had voted 11 to 1 to convict him. Because his first trial ended in a hung jury, he
thought trial counsel should have “follow[ed] the same platform {of the first trial] instead of
subtracting from what ha[d] already been laid out as a foundation.” He said he tofd trial
counsel that his words of “stick to the script” meant to tell the truth and that counset told him

he wouid find someone from the African-American comimunity 1o testify 1o that effect. The
petitioner disagreed that Ms. Wooten's testimony that someone else was in the car with Mr.
Carter helped the State's case. On redirect examination, he reiterated his belief that Ms.
Cox's testimony from the first trial that she was unable to see who was in the car with Mr.

Carter helped his defense in the first trial.

Trial counsel, called as a witness by the State, testified that he had been licensed to practice
law for approximately thirty-nine years. He said he was contacted by the petitioner's aunt
and other family members who indicated that the petitioner's relationship with his former

- counsel was “strained” and asked him to take over the case. During his appearance notice,
three weeks before the scheduled trial, the trial court addressed the fact that the trial had

- been set for a number of months and could not be reset. Trial counsel stated that he thought
. his taking on the case was what the petitioner needed and “a positive situation” due to the
petitioner's strained relationship with his former counsel. Former counsel was very
cooperative, furnishing him with “everything he had,” and trial counsel devoted all of his time
from the date he was retained until trial in preparing for the case

- Trial counsel testified that he met with the petitioner three different times, for a total of over
three hours, in his preparation for the case. He characterized their meetings as “very
- productive,” testifying that he and the petitioner communicated well and reviewed together

" . the first trial transcript “line by line.” Among other things, he and the petitioner discussed the

Siate’s evidence against the petitioner, potential witnesses and theories of defense, and
which factors in the first trial had not been favorable to the petitioner. The petitioner was very
interested in having Ms. Littlejohn and Ms. Cox as witnesses, but he never mentioned Mr.
Parrish. Trial counsel said he also “zeroed in” on the petitioner's “stick to the script”
statement, spending “the better part” of one or two days trying through his connection with
the “Nashville Inner City Ministry” to find someone to testify that in the African-American
community the words could be interpreted as “tell the truth as opposed to say what we had
planned to say.” He could not. however, “find anyone that would agree that they could do
that in good conscience.”

*4 Trial counsel testified that he considered calling Ms. Wooten as a witness at the second
trial. However, after talking with her, he “had ... chills” based on the way she expressed
herself and therefore believed that she would not “be anything but a possible liability” for the
petitioner if she testified. He said he spoke with Ms. Cox twice before trial, provided her with
gas money to travel to the trial from her home in Kentucky, and called her as witness. He
repeated that the petitioner never mentioned Mr. Parrish at all.

Trial counsel further testified that he had extensive conversations with the petitioner about
the pros and cons of testifying in his own defense and that it was the petitioner's ultimate
decision. in addition, the trial court conducted a “very, very thorough examination” with the
petitioner about his decision not to take the stand.

On cross-examination, trial counsel testified he had never tried a first degree murder case
with only three weeks of preparation. He said he met with the petitioner either the same
that the petitioner's aunt retained him, or the following day. He also informed the petitioner,

upon assumption of the case, “that it was [his] understanding that the Court would not grant
a continuance because [he] came into the case.” Trial counse! testified that he "wouid have

liked a little more latitude in ... developing Ms. Cox's testimony.” but he was limited by the

Ao
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trial court's rulings. Trial counsel reiterated that Ms. Wooten's demeanor and body language
on the day of the trial ied him to believe, based on his years of experience, that she would
be a liability if he called her as a witness. Finally, trial counsel categorically denied that he at
any point fell asteep during the trial.

The petitioner's aunt, Janice Gordon, called as a rebuttal witness by the petitioner, testified
that she noticed trial counsel drop his head and start to "drift off” at least three times during
the trial. On cross-examination, Ms. Gordon testified that the petitioner was in agreement
with the family's decision to hire trial counsel to replace the petitioner's original counsel,
whom they believed was not representing the petitioner well.

On April 4, 2018, the post-conviction court entered an order denying the petition for post-
conviction relief based on the allegations of ineffective assistance of trial counsel. The court,
however, granted the petitioner a delayed appeal to the supreme court due to appellate
counsel's failure to file a Rule 11 application for permission to appeal. That same day, the
petitioner filed a timely notice of appeatl to this court in which he challenged the post-
conviction court's finding that he received effective assistance of trial counsel.

ANALYSIS
The petitioner argues on appeal that trial counsel was deficient, thereby prejudicing the
outcome of his case, for the following: not adequately investigating the case; not preparing
the petitioner to testify so that he could explain the damaging “stick to the script” statement;
not locating Mr. Parrish as a witness; failing to elicit from Ms. Cox that her statement that the
victim was shot in the back of the head, which conflicted with the medical examiner's report,
was only Ms. Cox's opinion; not calling Ms. Wooten to testify; failing to object to hearsay
testimony by Detective Wall; and falling asleep during the trial. The State responds by
arguing that the evidence does not preponderate against the findings and conclusions of the
post-conviction court that the petitioner received effective assistance of trial counsel. We
agree with the State.

*5 The post-conviction petitioner bears the burden of proving his allegations by clear and
convincing evidence. See Tenn. Code Ann. § 40-30-110(f}. When an evidentiary hearing is
held in the post-conviction setting, the findings of fact made by the court are conclusive on
appeal unless the evidence preponderates against them. See Tidwell v, State, 922 S W.2d
497, 500 (Tenn. 1996). Where appellate review involves purely factual issues, the appellate
court should not reweigh or reevaluate the evidence. See Henley v. State, 960 S.W.2d 572,
578 (Tenn. 1997). However, review of a trial court's application of the faw to the facts of the
{Tenn. 1998). The issue of ineffective assistance of counsel, which presents mixed guestions
of fact and law, is reviewed de novo, with a presumption of correctness given only to the
post-conviction court's findings of fact. See Fields v. State, 40 S.W.3d 450, 458 {Tenn. 2001);
State v. Burns, 6 S.W.3d 453, 461 (Tenn. 1999).

To establish a claim of ineffective assistance of counsel, the petitioner has the burden to
show both that trial counsel's performance was deficient and that counsel's deficient
performance prejudiced the outcome of the proceeding. Sirickland v, Washington, 466 U.S
668, 687 (1984), see State v. Taylor, 968 S.W.2d 900, 905 (Tenn. Crim. App. 1997} {noting
that same standard for determining ineffective assistance of counsel that is applied in federal
cases also applies in Tennessee). The Strickland standard is a two-prong test:

First, the defendant must show that counsel's performance was deficient.
This requires showing that counsel made errors so serious that counsel was
not functioning as the “counsel” guaranteed the defendant by the Sixth
Amendment. Second, the defendant must show that the deficient
performance prejudiced the defense. This requires showing that counsel's
errors were so serious as to deprive the defendant of a fair trial, a trial whose
result is reliable.

466 U.S. at 687.

The deficient performance prong of the test is satisfied by showing that "counsel's acts or
omissions were so serious as to fall below an objective standard of reasonableness under
prevailing professional norms.” Goad vy, State. 938 5.W.2d 363, 369 (Tenn. 1996 (citing

Strickland, 466 U.S. at 688; Baxter v. Rose, 523 S.W.2d 930, 938 (Tenn. 1973)). The
reviewing court must indulge a strong presumption that the conduct of counsel falls within



the range of reasonable professional assistance, see Strickland, 466 U.S. at 690, and may
not second-guess the tactical and strategic choices made by trial counsel unless those
choices were uninformed because of inadequate preparation. See Hellard v. State, 629
S.W.2d 4. 9 (Tenn. 1982). The prejudice prong of the test is satisfied by showing a
reasonable probability, i.e., a “probability sufficient to undermine confidence in the outcome.”
that "but for counsel's unprofessional errors, the result of the proceeding would have been
different.” Sirickland, 466 U.S. at 694. :

Courts need not approach the Strickland test in a specific order or even "address both
components of the inquiry if the defendant makes an insufficient showing on one.” 466 U.S.
at 697 see also Goad, 938 S.W.2d at 370 (stating that “failure to prove either deficiency or
prejudice provides a sufficient basis to deny relief on the ineffective assistance claim™).

The post-conviction court addressed each of the petitioner's allegations in its lengthy and
detailed order denying relief. Among other things, the court specifically accredited the
testimony of trial counsel over that of the petitioner, finding that trial counsel conducted a
thorough investigation, adequately met with the petitioner to review the previous trial
transcript and the facts of the case, and effectively communicated with the petitioner about
the case, including his options regarding testifying at frial. The court alsc accredited trial
counsel's testimony that he never heard of Mr. Parrish asa potential witness, that he made a
strategic decision not to call Ms. Wooten based on her demeanor and attitude on the day of
the trial, and that he developed Ms. Cox's testimony to the best of his ability. given the trial

court's rulings.

*6 With respect to the petitioner's claim that trial counsel was ineffective for failing to object
to hearsay testimony by the police detective, the post-conviction court noted from its review
of the trial transcript that “{t}he majority of the testimony concerned how Detective Wall found
individual [s'] names in the deceased's phone and went to speak to each one who directed
him to the next individual.” The court further noted that the detective, whose testimony was
“general,” did not testify as to what each individual told him, but instead what actions he took
based on what each individual said. The court, therefore, concluded that there was “no
evidentiary error” in the testimony.

The record fully supports the findings and conclusions of the post-conviction court. Trial
counsel was a very experienced trial attorney who conducted a thorough investigation of the
faqts, reviewed the record from the first trial, and communicated with the petitioner about the
facts, defense theories, and the pros and cons of testifying in his own defense. Trial counsel
offered a reasonable explanation for why he did not call Ms. Wooten as a witness and how
he was limited in his examination of Ms. Cox by the trial court's evidentiary rulings. In sum,
we agree with the post-conviction court that the petitioner has not met his burden of
demonstrating any deficiencies in counsel's performance or any resulting prejudice to his
case.

CONCLUSION
Based on the foregoing authorities and reasoning, we affirm the judgment of the post-
conviction court denying the petition.

All Citations

Slip Copy. 2017 WL 1048130

- Footnotes

1 This witness's first name is spelled phonetically in the transcript as “Lashawna”

but as “Lashona” in the petition for post-conviction relief and in the petitioner's
appellate brief. '

End of G 2000 Thomsor Reuters. Nogiaim 1o of

Document

WestiawNext. © 2020 Thomson Reuters  Thomson Reuters Privacy Policy

_ L
Thomson Reulers iS’?

Dt QEUTERY
i providing legal advice



APPENDIX D



WESTLAW

State v. Watkins
Court of Criminal Appeals of Tennessee, at Nashville June 4, 2014 Not Reportedin S.W.3d 2014 WL 2547710 (Approx. § pages)

2014 WL 2547710
Only the Westlaw citation is currently available.

SEE RULL 19 OF THI RULES OF THE COURT OF CRIMINAL APPEALS RELATING TO
PUBLICATION OF OPINIONS AND CITATION OF UNPUBLISHED OPINIONS.

Court of Criminal Appeals of Tennessee,
at Nashville.

STATE of Tennessee
V.
Cedric Wayne WATKINS.

No. M2013-01268—CCA-R3-CD.
Assigned on Briefs May 13, 2014.
June 4, 2014.
Application for Permission to Appeal Denied by Supreme Court Aug. 18, 2016.

Appeal from the Criminal Court for Davidson County, No.2011-A-663; Cheryl Blackburn;
Judge.

Attorneys and Law Firms

Elaine Heard (on appeal), and Edward J. Gross (at trial), Nashville, Tennessee, for the
appeliant, Cedric Wayne Watkins.

Robert E. Cooper, Jr., Attorney General and Reporter; Jennifer L. Smith, Deputy Attorney
General; Victor S. Johnson, Ili, District Attorney General; and Jeff Burks and Megan King,
Assistant District Attorneys General, for the appellee, State of Tennessee.

ROGER A. PAGE. J., delivered the opinion of the court, in which JAMES CURWOOD WITT,
JR., and JOHN EVERETT WILLIAMS, joined.

OPINION
ROGERA. PAGE. J.

*1 Appeliant, Cedric Wayne Watkins, was convicted by a jury of first degree premeditated
murder. On appeal, appellant argues that the evidence was insufficient to support his
conviction and that the trial court erred by limiting the testimony of a defense witness.
Following our review, we affirm appeltant's judgment but remand to the trial court to consider
whether the judgment requires correction of a clerical error.

1. Facts
Appellant was indicted by a Davidson County grand jury for the premeditated murder of
Thomas Turner, which occurred between July 23, 2008, and July 28, 2009. The parties
presented the following evidence at appellant's March 18-20, 2013 trial.

The victim's brother, Davis Turner, testified that the victim was fifty-two years old when he
died. The victim had been in the Air Force and had worked for various defense industry
firms. Mr. Turner testified that the victim had always had an interest in computers. Mr. Turner
first learned in 1995 that the victim had a drug habit. He said that the victim had been living
at InTown Suites and had owned a white Ford Probe at the time of his death.

William Ogden testified that he was working at inTown Suites on July 28, 2009. When he
was cleaning the parking lot, he smelled a distinct odor and notified his manager that there
was. probably a dead body on the premises. He could not determine from which room the
smell was coming, so he waited for his manager to arrive. Together. they searched several
rooms unti! they found the victim's body in room 135. Mr. Ogden knew the victim as "Bill.” Mr.
Ogden testified that he and the manager looked into the room but did not enter it. The
manager, Kevin Moore, also testified and corroborated Mr. Ogden's testimony.

Lynette Mace, a crime scene technician with the Metro Nashville Police Department, testified
that she processed the victim's room along with Sergeant John Nicholson. She described
the room as an efficiency apartment. The victim was lying a few feet from the door. A chair



n

was turned over, but there were no other signs of disarray. She saw two computers in the
room. Ms. Mace found three spent nine millimeter shell casings and two projectile
fragments. There was a “strike mark™ on one wall, and she found a projectile lodged inside

_ the wall at that location. Ms. Mace processed the room for fingerprints and “DNA touch

evidence.” She also used vacuum filters to collect any trace evidence.

Brianna Stanton testified that in 2009, she lived in various hotels with different peopte and
abused crack cocaine. She said that “[m]ost of the time,” she lived with appellant. whom she
knew as *Frank White.” Ms. Stanton said that she also lived with Stephanie Littlejohn and
“Hannah." Other acquaintances included William Carter (a/k/a *“Will C.”), Bobby Gurley (a/k/a
“B.0.", and Chaz Ellis (a/k/a "Cuz”). Mr. Carter was a barber and had a car. She was also
acquainted with the victim, whom she knew as “Bill Gates.” She recalled an occasion when
the victim bought drugs and wanted to try the drugs before he left, which was unusual
behavior for him. She and appeliant later discussed the possibility of the victim's being a
“snitch.” Ms. Stanton testified that several days before she learned of the victim's death, Mr.
Carter had driven appellant somewhere. When they returned, appellant, supposing that Ms.
Stanton knew what had happened, said that they “were all supposed to take it to the grave.”
She said that she did not ask any questions. Ms. Stanton learmed about the victim's murder
on the news. When his murder was reported, appellant said, * '[Well, there itis.”* Sometime
later, she heard that Mr. Carter had been "running around talking about” what appellant had
done. Appellant called Mr. Carter to come to their hotel room. and he “asked [Mr. Carter] why
he was running his mouth and smacked him for doing it.” Ms. Stanton agreed that she had
testified in a prior proceeding that appellant said something “along the lines off ] they had to
do what they had to do to somebody who was snitching” and that “the four of us in the room
would take it to the grave.”

*2 Ms, Stanton recalled that the first time she talked to detectives about the victim's murder,
she denied any knowledge of what occurred. Detectives tatked to her again in December
2010, while she was in jail, and she told them what she knew. Ms. Stanton and appellant
spoke by telephone at least twice while she was in jail, on November 14, 2010, and
December 19, 2010. The State introduced recordings of those telephone conversations into
evidence. In the November conversation, Ms. Stanton mentioned that she “hope{d] that [ ]
everybody does what they said they were going to do,” and appellant asked her whether she
had heard from anyone “with a badge.” Ms. Stanton testified that they were both referring to
the victim's murder. In the December 2010 conversation, appellant told Ms. Stanton to
“{s}tick to the script’ and said that they would “fight this s* * * to the end.” Ms. Stanton
"guessed” that he was referring to the victim's murder. She agreed that she had previously
testified that “sticking to the script” meant that no one would say anything.

Stephanie Littiejohn testified that in July 2009, she lived in hotel rooms and was engaging in
prostitution and drug sales. She lived with appeilant, whom she knew as Frank White. Ms.
Stanton and “Hannah” also lived with her and appellant. Ms. Littlejohn testified that she was
acguainted with Chaz Eliis, Bobby Gurley, William Carter, and the victim. She said that the
victim was called "Bill Gates” because “{h]e was smart[, and] he fixed computers.” Ms.
Littlejohn recaiied that the victim came to her hotel room on July 23, 2009, to take her to buy
marijuana. When they returned-to the hotel room, she gave the victim her laptop so that he
could work on it. After the victim left, the group present at the hotel discussed whether the
victim had “snitch{ed]” on Mr. Gurley and Mr. Ellis because they had been arrested. Ms.
Littlejohn testified that appellant and Mr. Carter left the hotel to visit the victim. She said that
she asked them to pick up her laptop while they were there. She further said that she *had a
feeling” about the purpose of their visit but that “[i]t was kind of one of those things that [was]
left unsaid.”

Ms. Litilejohn testified that appellant and Mr. Carter returned thirty to forty-five minutes later.
She recalled that appellant “was just in tears, and he said the Lord's prayer.” Appellant had
her laptop but would not let her have it. Ms. Litllejohn said that she learned about the victim's
murder approximately a week later when it was reported on the news. She did not remember
appellant's saying anything about the murder immediately after it was on the news, but she
testified that at some point appellant told her that he had shot the victim three times. Ms.
Litilejohn also testified that appellant confronted Mr. Carter about Mr. Carter's telling his
girifriend what had happened the day of the victim's murder. Appellant “smackied]” Mr.
Carter and tock him into the bathroom. Ms. Littlejchn remembered Mr. Carer's agking
appellant not to kilt him. Ms. Littlejohn testified that she did not talk to the police about the
victim's murder until September 2010. At first, she denied any knowiedge but eventually told
the police the information about which she testified at trial.
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*3 On cross-examination, Ms. Littlejohn clarified that appellant told her on the same day of

_ the murder that he had shot the victim, not at a later point in time. She also stated that she

did not remember telling Deborah Cox about a statement made by appellant with regard to
the victim's murder. '

William Carter testified that he was acquainted with appellant, Ms. Littiejohn, and Ms.
Stanton. He also knew Mr. Gurley and Mr. Ellis, but he did not know the victim. He said that
he had heard "the women" talk about the victim and that he knew the victim was a drug user.
Mr. Carter testified that Mr. Gurley and Mr. Ellis were both arrested in 200$ and that he
subsequently heard a rumor that the victim was “snitching.” He did not know whether the
victim's alleged “snitching” was related to the arrests of Mr. Gurley and Mr. Ellis. Mr. Carter
testified that on July 23. 2009, appeilant called him to cut his hair. He went to the hotel
where appellant was staying. After cutting his hair, appellant asked Mr. Carter to take him
somewhere to pick up something. Mr. Carter did not consider that an unusual request. Mr.
Carter drove appellant to InTown Suites at appeliant's direction. When they pulled into the
parking lot. appellant pointed out the car for which he had been looking. Mr. Carter identified
a picture of that car. which had been previously identified as belonging to the victim. Mr.
Carter said that he saw a woman he knew standing on the second or third ievel of the hotel.
He spoke to the woman, and appellant told him to leave. He drove {o the end of the building,
where appeliant got out of the car. Mr. Carter said that he turned his car around and then
saw appellant running toward him, carrying a laptop computer. Appellant got into Mr. Carter's
car, and they drove away. Mr. Carter testified that while in the car, appeliant said, “ [Tlwo
shots to the head[;} he ain't talking no more.”* Mr. Carter said he did not know what
appellant meant and that he had heard similar phrases “in some rap lyrics.” Appeliant also
took off his shirt and threw it out of the window of the car. Mr. Carter did not see appellant
with a gun that day.

Mr. Carter testified that when the news reported the victim's death, they showed a

photograph of the InTown Suites. Mr. Carter told his girlfriend that he had driven appellant to

that location. but he did not associate that incident with the victim's murder. He testified that
approximately one month later, appeliant called him to cut his hair. Mr. Carter went to
appellant's hotel room and cut his hair. Subsequently, appellant punched him in the jaw and
said. “ {B] = * * *, you been {sic] running your mouth about taking me to the room." " Appellant
also pulled him into the bathroom and told him that “if [he] ever said anything[,] someone
would kill [Mr. Carter] and [his] family.” Mr. Carter testified that the following day, he was
arrested for failing to pay his child support obligations. He was incarcerated for five months.
He was arrested on September 20, 2010, for a traffic violation and served five days in jail.
While he was in jail for the traffic violation, Detective Wall came to speak with him about the
victim's murder. He did not admit to knowing anything at that point. In March 2011, Mr. Carter
saw on the news that he was wanted for first degree murder, so he turned himself in to the
police. Detective Wall interviewed him again, and he gave a fuli statement.

*4 Dr. Bridget Eutenier. an associate medical examiner in-Davidson County, testified that the
victim was shot in the front of his head three times: on his left eyebrow, in front of his left ear,
and below his right eye. Two of the buiiets exited, but one was recovered "“from the posterior
scalp.” The victim's body was in a state of decomposition, making it difficult to determine the
trajectory of the bullets. Dr. Eutenier testified that *[a]ll three wounds would have been fatal.”
Dr. Eutenier estimated that the victim had died “a few days” prior to his discovery.

Metro Nashville Police Detective Corey Wall testified that he was the lead investigator in this
case. He said that the victim's brother, Davis Turner, provided him with the victim's cellular
telephone number. Subsequently, Detective Wall obtained the victim's telephone records.
The last call that the victim made was on July 23, 2009, at 5:12 p.m. Detective Wall had the
Identification Department compare fingerprints from people with whom the victim had
communicated with the fingerprints lifted from his hotel room. There were no matches. in
addition, no DNA was found in the victim's hotel room other than his own. The computers
from the hotel room were also analyzed but contained no usefu! information.

Detective Wall testified that he also interviewed persons of interest identified through the
victim's telephone records. In particular, he interviewed Stevie Downs, who suggested that
he speak with Chaz Eilis. Detective Wall first spoke with Mr. Ellis in August 2009, but he
denied any knowledge of the victim's murder. In July 2010, Mr. Ellis's attorney contacted
Detective Wall and told him that Mr. Ellis wished to speak with him. When they met, Mr, Ellis
suggested that Detective Wall talk to Stephanie Littlejohn and Brianna Stanton. Detective
Wall and his partner, Detective Derry Baltimore, spoke with Ms. Littlejohn while she was
incarcerated in September 2010. She was refuctant to divuige any information at first, but



after they “leaned on" her, she told them about how she knew the victim and that the victim
had been working on her laptop. She also told them about appellant's returning to their hotel
room after having gone out with Mr. Carter. Ms. Littlejohn said that appellant gave her back
her laptop. said a prayer for the victim, and told her that he had “shot the victim three times
in the head.” From Ms. Littiejohn's information. Detective Wall attempted to interview William
Carter on September 30, 2010, but he refused to speak with the police. Detective Wall and
Detective Baltimore interviewed Ms. Stanton in December 2010. She gave a statement that
was consistent with Ms._ Littlejohn’s statement. Subsequently, Mr. Carter and appellant were
both charged with the victim's murder. After Mr. Carter was taken into custody, he gave a
statement that was consistent with Ms. Stanton's and Ms. Littlejohn's statements. Thereafter,
appellant was arrested. ’

Tennessee Bureau of Investigation Agent Alex Brodhag testified as an expert in forensic
firearms examination. He said that the police submitted the following evidence to him for
analysis: a fired bullet core; three fired nine millimeter Luger cartridge cases; a fired jacketed
bullet; a fired bullet core fragment; and a fired holtow point bullet jacket. Agent Brodhag
determined that the three nine millimeter cartridges were fired from the same weapon. He
further determined that the fired bullet core, the fired jacketed bullet, and the fired hollow
point bullet jacket were consistent with nine millimeter bullets. The bullet core fragment was
not useful for comparison purposes. The markings on the jacketed bullet and hollow point
bullet jacket had the "same class characteristics.” but there were not enough markings to
conclude that they were fired from the same weapon. In addition, Agent Brodhag could not
determine whether the fired bullets were originally paired with the three cartridge cases and,
therefore, could not determine how many weapons were used. Following Agent Brodhag's
testimony, the State rested its case

*5 On behalf of appeliant, Deborah Cox testified that Stephanie Littlejohn and Brianna
Stanton lived with her for a time after July 2009. Ms. Cox said that Ms. Littlejohn told her, * ‘I
killed Bill Gates[;] | shot him in the back of the head[.][T]he gun will never be found[;] it's in
pieces all over this town. "

After the close of proof and deliberations, the jury found appeliant guilty as charged.
Appellant's motion for new trial was unsuccessful. This appeal follows.

1. Analysis

A. Sufficiency
Appellant contends that the evidence was insufficient to support his conviction. In particuiar,
he argues that there was no physical evidence connecting him to the crime scene and that
many of the witnesses were not credible. The State responds that the evidence was
sufficient. We agree with the State.

The standard for appellate review of a claim challenging the sufficiency of the State's
evidence is "whether, after viewing the evidence in the light most favorable to the
prosecution, any rational trier of fact could have found the essential elements of the crime
beyond a reasonabie doubt.” Jackson v. Virginia. 443 U.S. 307, 319, 99 S.Ct. 2781, 61
L.Ed.2d 560 {1979) (citing Johnson v. Louisiana. 406 U.S. 356, 362, 92 S.Cf. 1620, 32
L.Ed.2d 152 (1972)). see Tenn. R.App. P. 13{e); State v. Davis. 354 S W 3d 718, 729
(Tenn.2011). To obtain relief on a claim of insufficient evidence, appellant must demonstrate
that no reasonable trier of fact could have found the essential elements of the offense
beyond a reasonable doubt. See Jackson. 443 U.S. at 319. This standard of review is
identical whether the conviction is predicated on direct or circumstantial evidence, or a
combination of both. State v. Dorantes. 331 S.W.3d 370, 379 (Tenn.2011); State v. Brown.
551 S.W.2d 329, 331 (Tenn.1977).

On appellate review, * ‘we afford the prosecution the strongest legitimate view of the
evidence as well as all reasonable and legitimate inferences which may be drawn
therefrom.”* Davis, 354 S.W.3d at 729 (quoting State v. Majors. 318 S.W.3d 850, 857
(Tenn.2010)); Siate v. Wiilliams, 657 S.W.2d 405, 410 (Tenn.1983); State v. Cabbage, 571
S.W.2d 832, 835 (Tenn.1978). In a jury trial, questions involving the credibility of witnesses
and the weight and value {6 be given the evidence. as well as all factual disputes raised by
the evidence, are resolved by the jury as trier of fact. State v. Bland, 958 S.W.2d 651, 659

{Tenn. 1297} Sisle v, Pruclt, 788 S.W.2d 558, 561 (Tenn.1890). This court

jury has afforded the State all reasonable inferences from the evidence and resolved all
conflicts in the testimony in favor of the State; as such. we will not substitute our own
inferences drawn from the evidence for those drawn by the jury, nor will we re-weigh or re-
evaluate the evidence. Dorantes. 331 S W.3d at 379; Cabhage, 571 S W.2d at 835; see

presumes that the
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State v. Sheffield. 676 S.W.2d 542 547 (Tenn.1984). Because a jury conviction removes the
presumption of innocence that appellant enjoyed at trial and replaces it with one of guilt at
the appellate level, the burden of proof shifts from the State to the convicted appellant, who
must demonstrate to this court that the evidence is insufficient to support the jury's findings.
Davis, 354 S.W.3d at 729 (citing Stafe v. Sisk. 343 $.W.3d 60, 65 (Tenn.2011)).

.

*§ The jury convicted appeltant of premeditatéd murder. Tennessee Code Annotated section
39-13~202(a) defines this category of first degree murder as “[a] premeditated and
intentional killing of another.”

“[Plremeditation” is an act done after the exercise of reflection and judgment
"Premeditation” means that the intent to kill must have been formed prior to
'the act itself. It is not necessary that the purpose to kill pre-exist in the mind
of the accused for any definite period of time. The mental state of the
accused at the time the accused allegedly decided to kill must be carefully
considered in order to determine whether the accused was sufficiently free
from excitement and passion as to be capable of premeditation.

Id. § 39-13-202(d). In reviewing the sufficiency of the evidence, we must determine whether
the State established the element of premeditation beyond a reasonable doubt. See State v
Sims. 45 SW.3d 1. 7 {Tenn.2001); State v. Hall 8 S\W.3d 593. 599 (Tenn.1999). The
presence of premeditation is a question of fact for the jury. and the jury may infer
premeditation from the circumstances surrounding the killing. State v. Young, 196 S.W.3d
85, 108 (Tenn.2006); State v. Sutties. 30 S.W.3d 252, 261 (Tenn.2000); State v. Pike, 978
S.W._Zd 904, 914 (Tenn.1998).

A defendant's “state of mind is crucial to the establishment of the elements of the offense,”
thus, the State may prove premeditation by circumstantial evidence. State v. Brown, 836
S.W.2d 530. 541 (Tenn.1992). Several factors support the existence of premeditation
including: “the use of a deadly weapon upon an unarmed victim; the particular cruelty of the
killing; declarations by the defendant of an intent to kill; evidence of procurement of a
weapon; preparations before the kiliing for concealment of the crime, and calmness
immediately after the killing.” Bland. 958 S.W.2d at 660 (citing Brown, 836 S.W.2d at 541-
42; State v. West. 844 S.\W.2d 144, 148 (Tenn.1992)).

Viewed in the light most favorable to the State, the evidence showed that appellant,
believing the victim to be a "snitch,” went to the victim's hotel room and shot him three times
in the head. Stephanie Littlejohn and Brianna Stanton both testified that appellant was
concerned that the victim had given information to the police about Chaz Ellis and Bobby
Gurley. William Carter testified that he drove appellant to the victim's hotel room. Appellant
left the car briefly, and when he returned. he commented, “ [Tiwo shots to the head {;] he
ain't talking no more.” * Appellant also threw away the shirt he had been wearing. Mr. Carter's
testimony was corroborated in part by Ms. Littlejohn's testimony. Ms. Littlejohn said that the
victim had her laptop to work on it. She further said that she knew appellant was going to
visit the victim and that she asked him to bring her laptop back when he returned. When
appeliant returned to the hotel room, he had her laptop. Ms. Littlejohn also testified that
appellant said a prayer for the victim and told her that he had shot the victim three times in
the head. The medical examiner confirmed that the victim had three gunshot wounds to the
front of his head.

*7 Mr. Carter, Ms. Stanton, and Ms. Littiejohn all testified that appellant threatened Mr. Carter
after learning that Mr. Carter told his girlfriend about taking appellant to the victim's hotel. In
addition, Ms. Stanton testified that the victim’'s murder was the subject of the telephone
conversations between herself and appeliant. Detective Wall {estified that Ms. Littlejohn, Ms.
Stanton, and Mr. Carter each gave statements during the investigation that were consistent
with each other. Appellant's argument regarding the credibility of the witnesses is without
merit. All witnesses were thoroughly cross-examined, and the jury assessed the testimony
and evidence at trial. We will not substitule our own inferences drawn from the evidence for
those drawn by the jury, nor will we re-weigh or re-evaluate the evidence. Dorantes. 331
5.W.3d at 379. Moreover, it was within the purview of the jury o convict appellant based on
the witnesses' testimonies, despite a iack of physicai evidence connecling appeiiant {o the
victim's murder. See State v. Jeremy Stevenson. No. W2011-02053-CCA-R3-CD, 2013 WL
587313, at * 12-14 (Tenn.Crim.App. Feb.13. 2013). no perm. app. filed. Thus, we conclude
that the evidence was sufficient to support appellant's conviction for first degree :

. premeditated murder.
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B. Limitations on Deborah Cox's Testimony
Appellant argues that the trial court improperly limited the testimony of Deborah Cox
regarding a second statement made to her by Stephanie Littlejohn. The State responds that
appellant did not lay a proper foundation for Ms. Cox's testimony under Tennessee Rule of
Evidence 513(b). While we agree with the State’'s argument, based on our review of the -
record, we conclude that appellant waived review of this issue by acquiescing to the trial
court's ruling.

Prior to her in-court testimony, the trial court held a jury-out hearing to determine what Ms
Cox's testimony would be. In addition to the statement she claimed Ms. Littlejohn made
about her shooting the victim, Ms. Cox also said that Ms. Littlejohn informed her that she did
not want to be around an unnamed person who knew what she had done to the victim.
According to Ms. Cox, Ms. Littlejohn also described the clothing she wore when she killed
the victim.

Prior to its ruling, the trial court asked how the statements other than Ms. Littlejohn's alleged
confession were admissible. Appellant's counsel responded. “I'm not sure it is[,]” with no
further argument. Thus, appeilant's counsel acquiesced to the trial court's ruling that only the
first part of Ms. Cox's testimony was admissible. Therefore, appellant has waived plenary
review of this issue. See Tenn. R.App. P. 36(a) ("Nothing in this rule shall be construed as
requiring relief be granted to a party responsible for an error or who failed to take whatever
action was reasonably available to prevent or nullify the harmfut effect of an error.”).
Moreover, even if appellant did not acquiesce to the ruling, Ms. Littiejohn had not been
afforded an opportunity to explain or deny any alleged statement she made about her own
involvement in the victim's murder, having only been asked about a statement she made
regarding appellant's involvement; therefore, any extrinsic evidence of a prior inconsistent
statement was not admissible. See Tenn. R. Evid. 613(b). Appeliant is without relief as to this
issue.

CONCLUSION
*8 Based on the record, the briefs of the parties. and the applicable law, we affirm appellant’s
judgment. However, our review of the record reveals a discrepancy regarding appeliant's
sentence. The trial court's minutes state that appellant was sentenced to life without the
possibility of parole while the judgment states that he was sentenced to life. In addition,
during the motion for new trial, the triat court stated that appellant was sentenced to an
"automatic sentence of life imprisonment.” We note that the briefs of the parties disagree
about appellant's sentence, with appellant's brief stating that he received a sentence of life
without the possibility of parole. The record is insufficient for this court to determine whether
the judgment form needs to be corrected. See Tenn. R.Crim. P. 36 (providing for correction
" of clerical errors in judgments); State v Robert £ugene Rutherford. No. E2005-00664~
CCA-R3-CD, 2006 WL 2252728, at *7 (Tenn.Crim.App. Aug.7. 2008). Therefore, we
remand to the trial court for it to consider whether the judgment requires correction of a
clerical error.
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