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In The United States Court of Appeals

For The Second Circuit

Marcel Malachowski,
Appellantsy
T V.
' 'U£ited Stateé of Amériéa,
| Appellee,':
ON APPEAL FROM THE UNITED STATES DISTRICT

COURT NORTHERN DISTRICT OF NEW YORK

SUBJECT MATTER AND APPELLATE JURISDICTION

Subject matter jurisdiction in the district court was conferred by 18 U.S.C.
§3231, granting original and exclusive jurisdiction of all offenses against the
United States, including Appellant's offense of convictions. Entry of the district
court's judgement of conviction occured on January 14, 2014, and the court
entered an appealable judgement in this matter on November 12, 2019, and
reconsideration on December 2, 2019. A timely Notice of Appeal was filed in
the Court of Appeals on December 9’,2019. The Hon. Thomas J. McAvoy presided
over the district court proceedings. This Court's jurisdiction is invoked

pursuant to 18 U.S.C. §3742(a) and 28 U.S.C. §§1291, 2106.



STATEMENT OF ISSUES

1. Did The United States Distrigt Court Commit An Abuse Of Discretion Where
The Court Overlooked Critical Facts, Failed To Acknowledge Honest Mistake, And

Recognize A Disqualifying Predisposition And Cricumstance?
2. Did The District Court Unreasonably Apply An Objective Standard Of Review?

3. Did The District Court Abuse It's Dlscretlon In Denlal Of Motion Brought

Under Rule 60(b) Without A Hearlng Where Motlon Demonstrated A Plausible Sixth
Amendment Claim?



STATEMENT OF THE CASE

This is an appeal from the Northern District of New York docket “09-CR-125-4.
Appellant was charged, along Waith over twenty other defendants, with conspiracy
to distribute marihuana. Micheal Cook, Sean Herrmann, and Appellant were also

Charged with engaging in a continual criminal enterprise.

The Indictment

The sixty-four count indictment alleged that marihuana was brought into the

United States and distributed to various locations.

- Count One alleged that Appellant and twenty-one others, in or before April
2007, up to and including the date of the indictment, in Albany and Franklin
Counties in the Northern District of New York, and else wﬁere; consﬁired to
possess with intent to distribute more than 1000 kilograms of marihuana, in

Jiolation of 21 U.S.C. §§§ 841(a)(1) and 841(b)(1)(A), and 846.(A22-23)

Count Two alleged that Appellant and eleven others, in or before April
2007, up to_and including the date of indictment, in Franklin County in the
Northern District of New York and else where, conspired to import more than
1000 kilograms of marihuana in violation of 21 U.S.C. §§ 952(a) and 960(b)(1)(G)
and 963 (A24).

Count Three alleged that Appellant,'in‘or before April 7, 2007 dp through
and including Febrﬁary 19, 2009, engaged in a continuing criminal enterprise in
that violated 21 U.S.C. §§841 and 952 by possessing with intent to distribute
and import marihuana, which were part of a éontinuing series of violations of
the Controlled Substances Act, 21 U.S.C. §801, et seq. The indictment alleged
that Appellant acted in concert with at least five other persons with respect
to whom Appellant occupied a position of organizer, supervisor, or any position

of managment, and from which continuing series of violations, Appellant obtained
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substantial income and resources in violation of 21 U.S.C. §848(a). (A25-29)

Count .Five alleged that during the month of Febrary, 2008, Appellant imported
100 kilograms_or more of marihuana into.the_United States from Canada in violation
of 21 U.S.C. §§952, 960(2)(G) and 18 u.s.c. §2. Counts Six through Thirteen
'continued these monthly importation allegationsa with each count charging importation

in a seperate consecutive month from March, 2008 through November, 2008. (A36-40)

Counts Slxteen through TWenty four alleged that dur1ng the month of February,
2008, through November, 2008 Appellant possessed w1th 1ntent to d1str1bute and.
distributed 100 kilograms or more of marihuana every month except April, 2008,

in violation of 21 U.S.C. §841(a)(1) and 841(b)(1)(B)fand'18 U.S.C. §2 (A42-46)

Proffered Plea Agreement

From indictment in 2010; through 2012, while represented by two different
appointed counsel during this period; the government and Appellant engaged in
plea negotiations. Throughout this period, the government proposed that. Appellant
plead guilty to Count One of the indictment, conspiracy to distribute and possess.
with intent to distribute more than a thousand kilograms of marihuana in violation
of 21 U.S.C. §84§ and 841(b)(1)(A). The government's offer was favorable because
Count One, carried a ten-year mandatory minimum sentence, rather than a possible

twenty-year mandatory minimum sentence carried by Count Three. (A72, 222-224)

However, a plea agreement was never realized.and plea negotiations fell
‘apart in 2013, as a result of the govermment's conditioning that Appellant must
stipulate, inter alia, to a two level Guideline incrfease pursuant to §2D1.1(b)(1)
for possessing a firearm in furtherance of criminallactivity in relation to an
allegation by co-operating defendant Sean Herrmann'that Appellant had other

individuals threaten him with a gun with regards to missing proceeds.



Appellant has asserted that plea negotiations fell apart because the proposed
erhancement was premised upon Herrmamnn's ficticious claim that he had been
threatened with a gun. Whereby, the govermment relentlessly insisting on the
the stipulation when the claim was in fact false, and the government knew or should

have known the claim was concocted.

Ultimately, the government forced trial because they made an unreasonable
demand upon Appellant that was Lﬁﬁr vindicagedvby,the‘pre-sentence report. Trial
counsel vividly recanted at;sentgncinglthat he and Appellant had heated, ”pose-

to-nose, red faced" arguments over his refusal to accept and stipulate to

threatening Herrmann with a gun. At Sentencing counsel stated:

[Appellant] is right, He refused to make a deal because any deal offered by the
govertment, prior to the date of trial, inclide[d] his having to admit that he placed
a gn to ht éhead of Sean Hermmam and he categorically denied this from the
beoirmire.
Frarkly, Judge, I trusted the goverrment's position ard the govermment's evideme.
'anilfmpelkﬂﬂﬂ and I}Eﬁ smEaﬁose—urfoée,ffd faced arguments at ﬂraADxfw
Gty jail as to vhether or rot he should be pleading guilty and he absolutely
refused to do so if accepting the-the accusation or the allegation that he placed
agpntofhnmamfstmadvasgphg;ujbeinﬂukﬁ;Eevuﬂdtxmck)drm.
[] Tre presentence report is done, and [in] the pre-sentence report the goverrment
becked vy from the allegation. Se we find ourselves in the nominal position here
of [Appellant], vho wented to negotiate this case and plead guilty, was prevented
from doing so by the goverrment's reluctance to give wp on this point..

(Sent Trans. ,pg.36-37)

Re-Assignment of Case

After three and a half years into proceedings, this matter was re-assigned
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from the Hon. Judge Kahn, to the Hon. Judge McAvoy. No lawful explanation, or
notification was made prior, notwithstanding, the length of time that had elapsed.

At the point of re-assignment, the government had not yet provided the bulk of

discovery.

Request For Adjournment of Trial

- On March 29, 2013, during a telephone conference, Appellant's‘jnry trial vas
scheduled for June &, 2013. On Apfil 11, 2013, by written motion, Appellant
requested a seven month’adjodrnment‘of'the‘trial daté*on’ﬂmégrouﬁds that he had
not yet had oPportunity to’review’disoovery that'had:reoently been provided,'that
events in his prior case had affected his ability'to'focns on'the'instant,matter,
and that‘Appellant hadlnotAbeenxprovided adequate discovery to make an informed
decision on the government's plea offer (Dkt.GQZ),_”Qn May 13,.2013, in a text
‘order Judge McAvoy denied Appellant's,reqpest for additional time.to prepare for

trial (dkt.603).

Motion For Counsel To Be RelieVed'&'Adjournment of Trial For 90 Days

On May 30 2013 Appellant moved for app1nted counsel to be relleved because
counsel had falled to share dlscovery mater1als w1th h1m, obta1n materials to
assist in defense, had not met with Appellant untll just two weeks prior to trial
in order to begin preparatlons,_couneel divulged defense strategy to the
prosecution, and realzing that oounsel'e application for employment with the
same U.S. Attorney s office months earlier demonstrated a confllct of interest.
(Appellant had made two prior requests directly to counsel via correspondence
‘to inform the court of the perceived conflict, and acrimonious relationship

that existed months prior to trial.) (Dkt.637, pg.,17-19)

Trial Day One




On June 4, 2013, the first day of trial, Appellant informed the ¢ourt that
he was in need of more discovery, that was believed to have been witﬂheid (dkt.

637, pg.17).

The district court denied Appellant's motion for additional time to prepare
for tial, and for further discovery, notwithstanding, newly appointed pro se
status. The court directed the government to turn over previously withheld ATF
reports part éf the investiéation and subject gf.éoﬁffoversy faiéed in the

prior proceedings (08-CR-701(DNH)).

Trail Day Two and Chaﬁge of Plea Hearing

On the second day of trial, June 5, 2013, Appellant arrived to court
realizing that without discovery, or needed time to prepare, together presented

little ¢hance to adequately defend himself.

Alerting the court tb the pOSSibilify'of entering a plea should certain
conditions bé met. The court thereby granted Appellant fourty-five minutes to
confer with stand-by counsel. .Appéllént discussed an alternative to trial,
while seeking advise whether the court had the authority to depart downward
based upon mitigating circumstances. Appellant was led to believe that the
court had the authority to depart from the mandatory minimum sentence. Both
the court, and government agreed to a sentencing hearing, which was a determinative

factor in Appellant's decision to plea.

The district court informed Appellant of his rights to trial. The Court
also advised Appellant the by entering a guilty plea, he would be reliquishing
those rights. Then, the court asked the government to advise Appellant what

the maximum or any minimum penalty would be:

AUSA: Yes, your Honor. Counts One and Two, the maximum term of

10



imprisonment is ten years., up to.life. There is a mandatory
five _years supervised release up to life; a ten million dollar

- Z--a potential ten million dollar fine; a hundred dollar special
assessment fee.

Count Three, the continuing criminal enterprise, a maximum. term
of imprisonment is a mandatory 20 years up to life. There is a
possibility of a two-million dollar fine and at least three years -
supervised release, a hundred dollar special assessment fee. .
For: Counts Five through Thlrteen and S1xteen through Twenty- ~four,

each of these counts carry a mandatory minimum sentence of five .
years.up to 40 years; at least four years supervised release, up
to life; a possibility of a flve m1111on dollar flne and a hundred

_dollar special assessment fee.

(A.110-111)
The district court then advised Appellant that there were Sentencing Guidelines

fhat "used to be mandatory, but are no'longer mandatory;'but still must be
considered by the Court in the Sentencing process." "[S]ometimes the Court
can sentence''..."above the guidelines or below the guidelines'"...''depending on

the facts, the circumstances and the law." (A.112)

Pro Se Motions To Withdraw Guilty Plea -

On June 6, 2013, after haVing'an e?ening to review previously withheld ATF
reports, Appellant notified standby counsel via telephone that he wished to
withdraw his guilty plea to several counts. Appellant also requested that stand-
by coﬁnsel promptly notify both,vthe government and the court.

In August, 2013, two months after trial, Appellant was provided with Jenks
3500 material. = Appellant then moved to withdraw his guilty plea by pro se
motion filed on September 3, 2013, October 28, 2013, and January 2, 2014, which
were all denied. (A.122-134;:157-167¢ 175-187)

In Appellant's September 3, 2013, motion to set aside h1s guilty plea,

Appellant alleged that although he wished to enter into a plea agreement, he was

11



unable to reach an agreement with the ngernment. The only obsticle to-an
agreement, it was alleged that the government had insisted that Appellant -
stipulate to a two-level guideline increase for co-defendant Sean Herrmann's
false claim that Appellant had threatened him with a gun.

Appellant explained that during plea negotiations, he had repeatedly denied
the claim that he had anyone threaten Herrmann with a gun.

Appellant explained that during plea negotiationms, he had repeatedly denied
the claim.~-Appellant explained that he had suggested that his veracity be tested
by polygraph on the issue. While aéserting that if not but for the government's
insistence that he stipulate to Herrmann's false ciaim, he would‘ﬁavelaccepted
the government's plea égreement; Which included a plea to a single count, Count
One. However, the governmént's pdsition was intfaéfable, and consequently, the
plea was rejected and utliﬁételylhas foréed to ﬁlead guilty to tﬁe indicfment.
(A.124-126) o "

In providing additional means ofrdisbfo§&ng Herrmann's false claim, it had
been requested that counselvsimply ﬁaké iﬁﬁﬁiry iﬁtq whether any other co-defend-
ant's had corroberated Herrmann's ciéim.. Further requesting that counsel
investigate additional issueé:pertaining to governmént witnésées in order to
prepare for trial. In respoﬁéé, detailed in'attorhey correépohdence, counsel
claimed that 'he knew of no way to-investigaté potential witnesses."

Petitioner explained in the motion that after his guilty plea, counsel
provided him with DEA-6 reports revealing statements that demonstrated that
Harrmann's claim was in fact false, and that Herrmann recanted his claim in an
interview with the government prior to Appellant's guilty plea. In his May 15,
2013, proffer, Hefrmann recantéd his stofy that Appellant threatened him with a
gun and confirmed that, "no one put a gun to [his] head." (A.145)

Appellant asserted that Herrmann's false claim forced him to reject the
government 's piea offer to Count One, and caused him to plead guilty to the
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to the indictment, subject to a twenty-year statutory mandatory minimum sentence
for Count;Three. (A.128) Appellant aréued that as a result of the government's
adoption of Herrmann's false claim as fact, he faced a mandatory minimum setence
that carried double the sentence of what he would have faced had the government
not insisted that Herrmann's false claim was true. (A.127-128) Considered along
with the changes in recent years, scoring would have resulted to include the
drugs minus two adjustment :to the drug quantity table. Ultimately subjecting

Appellant to_a_guideline_range_of,135r165 months.

January 2, 2014', Pro Se Motion

| In his f1nal motion Appellant alleged that 1t4was not unt11 hls.lnterV1ew
w1th Mr. Cralg Penet from probatlon that he learned there was a twenty-year -
mandatory minimum sentence for Count Three from which the district court was not
permitted to depart (A 180-91)(Accord1ng to the PSR Appellant was 1nterv1ewed
by Penet on June 24, 2013 and August 2 2013 )

Appellant did not know that there were absolute restrlctlons applicable to
his guilty plea until after his dec151on to plead gu1lty, wh1¢h divested the Court
of authority to depart absent a 1etter 1ssued by the government for assistance.

It was the Appellant's understandlng that the court "depart []1f warranted. .
based upon mitigating factors,' and that there was no truly mandatory mininmum
sentence. Further alleging in his motion, that_had he been fully informed, 'he

would have elected to proceed to trial on the CCE count."

Sentencing

On September 17, 2013, the district court re—appointed and modified counsel's
representation from stand-by counsel to counsel of record .Appellant requested
appointment of counsel to assist with sentenc1ng because the ‘Albany County Jail
had removed federal law resources from it's library.

On January 7, 2014, Appellant appeared at sentencing held before Judge
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McAvoy, represented by Fred Rench. Counsel argued that pursuant to Guideline
§5G1.3, any sentence in the case should run COﬁcurrenfly with appeliéﬁf‘§
previous sentence in his Utica case on the gr0und of relevant conduct. Arguing
that the players and law enforcement agents were the same, and that the cases
should have Been tried together..(A.219-221)

Counsel also requested that the district court depart from the mandatory
minimum éenteﬁce:

I've got a secondary point which [Appellant] asked me to add and
that's the Court depart from a mandatory minimum sentence in this
case and my reasons for the departure below the mandatory minimum,
I should say [Appellant's] reason for the departure below the
mandatory minimum are set forth in sequence in the pre-sentence
report. Excuse me in my sentencing memorandum and I need not go
through them. o C : -

The district court responded that - the court could not depart. (A.221)

Counsel further argued that the government and Appellant'were unable to come
to a plea agreement because of the government's intractable stance that, in order
to reach a plea agreement, Appellant was required to stipulate to threatening
co-defendant Herrmann with a gun. According to counsel, from the outset of the
case, Appellant refused té Stiﬁulatévto threatening Herrmann with a gun, because
he insisted the allegation was ficticioué;

After Appellant's guilty plea, counsel argued fhat, the government flip
flopped it's position and abandoned the assertion that the threat had occured.
But, by theﬁ Appellant had pled guilty to the indictment. (A.222-224) Appellant
also informed the districf court that He wished to plead guilty, but the false
allegation prevented him from comiﬁg to an égreement. (A.196-198)

Questionably, the govermment denied requiring that Appellant stipulate to
the gun enhancement for thé false allegation and suggested that it would have been
the probation department that would have been responsible for scoring the two-

point enhancement for violence. (A.225-226) However, two plea agreements
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proffered}to Appellant, required the firearms enhancement. (A.69-78)

months, but that the twenty-year mandatory minimum sentence on the C.C.E.

charge applied. (A.234-236) Pursuant to Guideline §5g1.3(b)(1), the court
adjusted Appellant's 240- month sentence to credit the 62 months imprisonment
Appellant had already served. Consequently, the court sentenced Appellant to 178

months imprisonment to run concurrently to his prior term. (A.234-238, 244-

248)

Direct Appeal -

On September 9, 2015, a panel of this Court issued a sumary order affirming
Appellant's convistions" On appeal ‘the panel exerc1sed it's baseline aversion
to rev1ew1ng 1neffect1ve ass1stance of counsel claims on d1rect On appeal,
appellate counsel ralsed-lssue, interalia, that upon.re-appointment counsel was
ineffective for failing to withdraWiAppellantfs“plea‘relevant to the false claim

affecting plea negotiations.-

§2255 Motion

Appellant's briefhraieed_the following issues: (i) ineffective assistance

of counsel(s) and a decision by the courtvdenying request for a fourth resulted
in a denial of a constitutional rights to counsel under the Sixth Amendment;
(11) Brady violations establish due process Violations under the Fifth Amendment;
(II1) Appellant's plea was improperly influenced and coersed in violation of due
process under the Fifth Amendment, and; (IV) 1neffect1ve assistance of appellate
counsel established further Vlolatlon under the Slxth Amendment

On June 11, 2018', the district court den1ed Appellant's motion in it's
entirety. Holding that 'because [] §2255 motion is denied without a need for
a hearing, [] motion to conduct d1scovery is denled as moot. The court also

found that the "[Appellant] fall[ed] to present v1able issues - upon which
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reasonable jurists could debate...," thereby denying certificate of :appealability
pursuant to 28 U.S.C. §2253. L S AT

By Order dated December 19, 2018', the United States Court of Appeals denied
motion for a certificate of appealability holding that the ''Appellant has not
'

'made a substantial showing of the denial of a constitutional rights." citing

Miller-El v. Cockrell, 537 U.S. 322, 327 (2003).

_ Motion For Recusal

Appellant sought recusal of the Hon.Judge McAvoy in this matter pursuant

to 28 U.S.C. §455(a). (Dkt. 884) Appellant argued that the appearance of

impartiality/bias would undermine the fairnmess of proceedings in evaluation of

motion brought under Fed.R.Civil P. Rule 60(b).

Rule 60(b) Motion

Appellant m§ved tﬁe‘district-cou;t ﬁnder_Rulé 60(b), challenging the
integrity of habeas proceedings on the following grounds: (1) judicial conduct
and the appearance of impartiality/bias provide cause for recusal; (2) cousel's
omissions and_misrepresentations wrongly influenced court decisions against
Appellant, jeopardizing the integrity of habeas pfoceedings. In effect, establish
frad on the court, and; (3) judicial bias affected the court's judgemeni in
misapplication of well setfled law td Appeilant's Constitutional claims.

On November 12, 2019',‘the district court denied Appellant's motion for
recusal (dkt.884), and also denied motion to vacate and re-open habeas proceedings
(dkt's. 887, 880); The court held that the view '"would not cause an ordinary
person to question-the Court's impartiality,”...[]..."nothing in the Court's
statement's, findings, or conduct would indicate to a reasonable, objective
observer that the Court acted out of prejudice, bias, or antagonism to the
[Appellant];" (x0, g.8)

The court further rejected Appellant's additional grounds brought under
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Rule 60(b) motion "as improper,'' []i.."[and] is not with integrity of habeas
proceedings, but an attempt to challenge his underlying concivtion," and "there-

fore den[ied]... motion as beyond the scope of Rule 60(b)." (D8O, pg.14)

* STATEMENT OF FACTS

This case has a long procedural history that also relates to case (08-
CR-701(DNH)). In a second indictment, the government named Appellant alleging
his involvment in various marihuana related wiolations on March 13, 2010 (Dkt.
79) After a great deal of pre-trial motion practice: and lengthy proceedings
involving numerous co-defendant's held before the Hon:lLawerence E. Kahn, the
Hon. Thomas J. McAvoy was re-assigned the case on March 13, 2013. (See Dkt.588)

Prior to court re-assignemnt, Appellant had requested two prior appointed
attorney s to be relieved on grounds of ineffective assistance of counsel. In
demonstrating these claims, first, Mr. Zuckerman was unw1111ng to prov1de SO
much as a contact phone number, or any sort of professional history other than
that counsel had once been prosecutcr;"Mr;Zuckerman was the first attorney to
aggressively . advocate for accepting a verbally offered plea to Count One,'which
was to include the aforementlcned 2pt»enhancement'premised upon Herrmann's false
allegation. Counsel alscupersisted'on co—operation with the goVernment, éuggest-
ing-that any potential eentence would nct'matter. ‘At this point, merely a week
into proceedings- counsel had not been provided discovery let alone had an
opportunity to adequately review the case in order to effect1ve1y qualify a
possible plea. Consequently, the district court agreed that counsel's pre-
mature advocation for a plea without having reviewed discovery was justification
for re-appointment of counsel. (Pre-Trial Trans.,pg.14)

As a-result, Attorney Gaspar Castillo was then appointed to represent
Appellant. Mr.Castillo's conduct has also become known to this Court in other

matters. Where in 2016', while appellant's-direct appeal was pending, Chief

17



Judge Dennis Jacobs suspended cousel from representing clients in the Second
Circuit Court of Appeals. See e.g. In Re Castillo, 645 Fed.App.29; ‘In Re
Castillo, 645 Fed.App. 41 (2d Cir.2016)("[Castillo] by defaulting on numerous
occasions...,[] put his client at serious risk of prejudice...failed to alter
behavior."); In Re Gaspar Castillo, 2018 U.S. App. LEXIS 1272 (Attorney discipl-
inary record would be provided to judge and parties in an inmates §2255
proceeding since the record was arguably relevant to the claim.) Appellant had
filed a complaint citing grievances with the Third Department is 2013 regarding
misconduct. See e.g. (08-CR-701(DNH)), dkt.131, 92-1).

Counsel's deficient performance played a piviteol role in affecting both
proceedings. Most cfitically, plea negotiations that had lagged un-necessarily
for over two and a half years. Whereby, counsel pursued no avenue of remedy-in
efforts to vindicate Appellant of the false claim made by Herrmamn. It can also
be said that counsel failed to take up the cudgel's. Mr.Castillo caused default
to a critical Rule 33 motion relevant to (08-CR-701(DNH)) causing request for
another re-appointment.

Pre-trial, Appellant raised three:signifiCant issues pertaining to third
appointed counsel Fred Rench. Asserting that :counsel operated under a conflict
of interest, disclosed defense strategy to the prosecution, and several issues
related to discovery. (Dkt's 599, 601, 602)

I1lustrating these issues, in correspondence dated March 9, 2013, and
March 26, 2013, addressed to counsel, Appellant detailed the following, ''I hope
you make the request...[a]fter having a few months to consider your conduct [and]
application [for employment to the U.S. Attorney's Office]. I feel it's your
obligation to puréﬁe remedy with the Court." Then on March 26, 2013, Appellant
questioned counsel's motives, '"why did you wait until after the attempfed plea
to inform me of your application to the U.S. Attorney's Office. [] I tell you

my trust level is at zero even less based on history and experience." (Dkt.880,
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attached letter's)

On May 30, 2013, Appellant moved to remove appointed counsel (dkt.623).
Then on-June 4, 2013 occuring the first day of trial, the district court denied
Appellant's request. In justifying it's denial, the court stated, "Mr.Rench
‘and Mr.Castillo have tried many cases in front of me and they're very competent
and very capable and if I were in the position that you are in, I would certainly
want either onme of them to be my representative." (See Dkt.637, pg.3-6)

Appellant also informed the court that he was in need of discovery material
that was believed to have been withheld. 'Specifically: asserting "serious Brady
violations" with both matters. The government assured the court that all
discovery had béen‘displosed._ Once again, Appellant attempted to pursue his
discovery claims, but.instead, the court stated that.it would not hear anything
further because the jury was ready. . Holding. it's stated position that "it's
time for this case to be disposed of.'" Id. at 5-6. . .

After having a brief opportunity during the evening to review previously
withheld ATF reports provided on the first day of trial. On the second day, the
court granted Appellant fourty-five minutes to confer with counsel regarding the
possibility of entering .a:plea.

Appellant considered, .inter alia, the government's irrecusable position
relevant to the proffered plea together with the newly revealed favorable material.
Formulating that by evidencing certain exculpatory facts that it may have been
possible to warrant a downward departure based upon mitigating factors.

Appellant then stated:

"Your Honor, I'm prepared to plead guilty today. I would state
~on the record that I intend to request a sentencing hearing in -
this case. It is my understanding that the government will not
object to me calling witnesses in the hearing, including Agent
Murphy, Michael Cook, .and Sean Herrmann, and I will be reasonably.

5. allowed latitude while examing these witnesses at the hearing."
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(Change or Plea, pg.34-36)

As previously detailed in several pro se pleadings, it had been::Appellant's
misinformed belief that the court had authority to depart from any potential
sentence. Appointed counsel's knowledge of Appellant's misinformed belief can
be inferred from '"extensive conversation...[], culminating in discussion just
a few moments ago, perhaps the last hour..." Id.36

At the change of plea hearing; counéel represented to the court that
"we've had complete discovery,' irrespective of Appellant's request for additional
materials. Upon further. inquiry the government also declared, "[y]our Honor,
we've turned over all the discovery we have related to the case." Stating the
importance of discovery to the pending matter, the Court stated:

"[T]his has to be done correctly from a proceedural standpoint. -
And the important thing...is that all the evidence that is going
to be offered before this Court has been.turned over to and the
defendant knows about it.'" (Id. 18-19)

Despite the court's stated instruction, neither the government or counsel alerted
the court to the non-disclosure letter (agreement) that had been issued and agreed
upon. Counsel made.an agreément‘with the government that scores of Jenks
material disclosed on May 21, 2013',-would.not be pro?ided to Appellant. (Dkt.
725, cover letter) Moreover, no formal request had been made to the court.

On the same.déy, the court écceptéd Appellant's open plea to the indict-
ment, notwithstanding, the aforementioned circumstances. The next day, on June
6, 2013', Appellant telephoned counsel and advised him that he desired to with-
draw his plea evidenced by letter dated June 11, 2013'.

Then, in a letter dated June 7, 2013', counsel detailed that, "‘upon
returning to my office on June 6, 2013', I noticed a number of email messages
directed to me from AUSA Dan Gardner. As I recall, much of the information was
sent to me by Mr.Gardner at your request. I now enclose these materials herewith

as I believe they may bear upon your Utica case and ultimately, upon the Albany
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case." (219 pg's of Jenks material that had been withheld from pro se litigant.)
Thenron June 25, 2013', counsel ‘states in a letter that, "I have compiled
and boxed ‘the discovery material and Jenks material from your trial which was
provided to me by the U.S. Attorney's Office. I will be dropping the box off
at the Albany County Jail in the near future." (Material subject of the non-
disclosure letter) |
On November 6, 2013'; Appellant wrote to the former Acting United States
Attorney responsible for bringing both indictments. . After a thorough review
of withheld material relevant to bbth'matters,vthe letter stated:: -

"With respect for the court and in the interest of justice,"
-.."bringfing] to your attention certain developments that
would potentiéliy reflect negatively...on the U.S.‘Attorney's
Office. Your extensive knowledge of both matters may prove
valuable where others lack in reaching resolution. [] Any
further proceedings taken upon my behalf ifi 6rder to vindicate
myself of the unjust [Utica] ‘conviction, and in furtherence of
relief to the statutory minimum involved in the second matter
would only stand to reflect negatively on the U.S. Attorney's
Office, and agents involved in both investigations. In order

to achieve a combined resolution, it may be prudent to enter
into discussions with the currentyaUthority..QIt is my feeling
that in order to achieve this both efficiently and effectively,
any aid you Honor may lend would sefvé the interest of justice.
Respecting that any direct involvement would not be permitted
by your Honor's current designation. (Dkt.686)

The former acting U.S. Attorney displayed an unusual interest by attending
Appellant's first trial. The letter was addressed directly to the subject party
and was not intaded to be included as part of the record. Parf of the motivation
behind writing the 1etfef stémmed from the fact that judicial and prosecutorial
re-assignment had occured. Both of which caused gaps in prbceedural history

and familiarity with matters.
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SUMMARY OF ARGUMENT

Court's have held that there exists no exact formula for ;ecusai,;fécts
and circumstances must be evaluated on a case by case basis. Evalqation must
apply an objective standard, not a subjective one by the party involved. The
Constitutiqn created an independant federal judiciary in order to ensure that
judicial decisions would be impartial and made only upon law. Tradition is to
assure not only fair and impartiality. As such, it is preferable fgr‘a judge
to err on the side of caution and disqualify himself in a questionable case.

After nearly four years of proceedings,_invoiving more than twenty co-
defendants, Appellant was the only defendant to be subject to judicial re-
assignment. Raising an initial question, re-assignment is a procedure that is
unusual, and used as an exteme remedy that is rarely imposed. Especially where
proceedings had begun nearly a yea;_prior to‘Appellant's indictment, and continued
for several co-defendants in"front_of the original judge at the time of re-
assignment. Recusal is justified in order to provide}balace, to give the
appearance of fairness and impartiality.__

Statements made by the disfrictvcourt not only suggest that the court
harboured a prejudicial view of Appellant. But also, demonstrated improprieties
committed by the court illustrate: fhat the court failed to remain impartial.
Together, reasonably calling into question the integrity of habeas proceedings
in view of the facts and circumstances presented by this case.

The need to hold the balance clear and true between the government and
Appellant is especially justifiednih prosecution(s) inolving questionable
conduct on the part of the govefnment. Several instances illustrate a consistent
pattern of Brady violation. Also including deficient assistance by appointed
counsel's exhibiting sympathies towards the prosecution.

A motion for an indicative ruling was decided while direct appeal was
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pending, leaving no opportunity to file‘for recusal. Moreover, the court's
statement and position went unfecégniéed by appellate counsel. Additionally,
Petitidﬁér %éé Convinced, absolufély convinced and kept faith that Judge McAvoy
could seé fhé truth and would do thé'right thing irrespective of the misperceived
threat. Also, the court unreasonably failed to account for the pending'duration
of time that had elapsed while under direct appeal in it's time calculation.
Prior to the habeas decision there was no indication that the court would
not'eQen'be Williﬁg'fo accept honest mistake. While in view of all the facts
and evidence pertaining to éﬁpdiﬁfed'éoﬁnéels,”reléVahf to his Sixth Amendment
claims. It was not until the habeas ruling itself, while in the face of such
evidenced conduct that rocked the féith previously held in the court by Appellant.
‘Most critiéélly}:in'viéw'bf'fhe facts and circumstances pertaining tovthe
ineffective assistance of counsel ékperiénééd'aUrihg plea negotiations. To
' conclude ' that Peﬁifionef hés'n6t’Be'WrénngIIYDSUBjééféd to a double statutory’
penalty would be:Whoilyiuhreagonébie; 'Eépééiaiiy:where no Eearing has been
held in order to resolve any disputed‘fééts. On this issue, judicial precedent
established by the Second Circuit Court 6f'Appéals and the Supreme Court are
binding on the lower court. The district court's decisions on this issue cannot

be located within law as established by judicial precedent.
IIts ) ARGUMENT

A. Grounds For Recusal

Appellant asserts that because Hon. Jﬁdge McAvoy has overlooked critical
facts, failed to acknowledge honest mistake, and recognize a disqualifying pre-
disposition andcircumstance, together establish an.abuse of discretion.

The Supreme Court has recognized the importance of need_to disqualify trial
judges "based upon...judges motivation to vindicate a prio; conclusion when.

confronted with a question for the second or third time and given that judges
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sometimes find it difficult to put aside views formed during some earlier

proceedings..." See Liteky v. United States, 510 U.S. 560, 562-63, 127 L.ED

474, 114 S.Ct. 114 (1994)

1. Prior Re-Assignment

No consideration or response was given in denial of recusai addressing the
issue of prior re-assignment of Appellant's case to Judge McAvoy, after two ana
a half_years of proceedings. As'previopslyiétatéd;“Appellaﬁt was the only defendant
of more than twenty co-defendants to have re—assigﬁmenf occuf whefe‘jﬁdge
McAvoy ''took over managément of the case on March 13, 2013", in "efforts to
promote a speedy trial." (D&O, pr.2,12)

The court's exhibited pre-disposition that, it [was] time for this case
to be disposed of," demonstrates the type of circumstance that would justify
recusal in evaluation of issues and questions for possibly a second or third
time. (Dkt.637, at 5-6) Esbecially where possible relief would require re-opening
habeas proceedings resulting .in further action.

In evaluating the effects of prior re-assignment, consideration must be
given to the following facts. First, the court was completely unaware of the
lengthy plea negotiations and controversial circumstances provided by the
government 's use of Herrmann's false claim as part of stipulation to the 2pt
enhancement. When in fact, Appellant had been truthfully denying the allegation
and objecting to it's use. "All the while appointed counsel(s) failed to
adequately act in a role as advocate by pursuing several reasonable avenues of
vindication.

Furthermore, the court was completely unaware of attorney Gaspar Castillo's
negligent conduct that directly attributed to any delay, timeliness issues
resulting in default, and a continuous pattern of conduct also exhibited in other

matters. Ultimately leading to disciplinary action occuring during the pendancy
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of appeals. These facts considered together, suggest that the court has been
unwilling to set aside views formed early on in'proceedings.

Unexplainably, re-assignment occured notwithstanding Second Circuit
precedent establishing that cases are only re-assigned in "unusual circumstance."

-See Gonzales v. Hasty, 802 F.3d 212, 225 (2d Cir.2015)(quoting United States v.

Robin, 553 F.2d 8, 9-10 (2d Cir. 1977)). Re-assignment is "an extreme remedy

rarely imposed." See United States v. New York, 717 F.3d 72, 99 (2d Cir. 2013)

" (citing United States v. Jacobs, 955 F.2d 7, 10 (2d' Cir.1992)). There was nothing

about the Appeliant's caSe“ét"theftime'6f:pfiorAré-éé§ignment that would have
met the above cited standards ihiordér to justify the tnusual broceedUre. |

Alternatively, counsel Fred Rench provided iheffeétiVe assistance for
failing to object to re-assigmment in view of the aforementioned facts and
circumstances.

In view of additional facts and circimstances presented by this case,
including instances of perjury; misrepresentation, and evidence tampering. =
Reasonable argument exists that these ‘issues have not been given due consideration
under relevant jurisprudence.’ It is important to also consider that a prior
ineffective assistance claim raised on direct, was deferred to*Habeas'proceedings
and has went uhréViewed.by‘this Court. Evaluation of this issue by the district
court twice in seperate proceedings, has been tainted by prior statements made
by the court relevant to subject attornmey: Considered togethervraisés a question
of impartiality. Whereby, the Cpurt's statements declaring competence in the
subject attorneys, render it-unlikély that the court would reverse it's previously
stated position. |

In Tumey v. Ohio, 273 U.S. 510, 532 (1927), the Supreme Court held that

recusal is warranted in order to provide [Appellant] opportunity to present
claims to a court unburdened by any "possible temptation...not to hold the

“balance nice, cléar, and true between the government and defendant." Id.
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Further considering that previously, the district court has demonstrated a

prior unreasonableness and arbitrary insistence upon expeditiousnessyin the

face of justifiable requests for further discovery, needed time to adequately
prepare in light of newly appointed pro se status, and request to remove assigned
counsel Fred Rench.

To further demonstrate the district court's pre-disposition to dispose of
this matter, that might reasohably cause any objective observer to question
impartiality. Evaluation should be:given to..the following facts -and.circumstances.
On the first day of trial, Appellant raised issue that "[t]here is serious Brady
issues invloving this case with the Office of the Northern District, because []
the investigations were going on'simultaneously. Officers were aware of both
investigations at such time:. Mr.Murphy [DFA Agent] was present at the first
thing. [] They deliberately withheld [or destroyed] evidence that exculpated
what happened." )Dkt.637; pg.15) . "I started requesting discovery, which I don't
even have [to] this date. Important recordings, again, that goto, [] evidence
being withheld and situations that I've already experienced." Id.17 (See also,
08-CR-701 (DNHD) ) N

In addition, Appellant fequested seven witnesses for trial, one of whidﬁ
was not available despite involvment in (08-CR-701), and While'beingvindicted
relevant to the instant matter. (See Dkt.637, pg's. 27-30) None of which had
been made available to pro se defendant at the time of jury selection.

| Despite the district couft‘s declaration that "this has to be done
[correctly] from a procedural standpoint." Id. These issues involving questions
of Due Process went unresolved when the court later declared, '[yJou know
Mr.Malachowski, I want to hear what your concerns are, but you have got to
realize we are on a limited time...'" Id.
Due Process under Brady.v. Maryland, 397 U.S. 724, 90 S.Ct. 1413, 25 L.Ed

2d_747 (1970), provides that where misrepresentations made by the prosecution
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render a plea involuntary and unknowing. In United States v. Fisher, the Fourth

Cicuit Court of Appeals "reversed the lower court's denial of habeas relief
hinging it's decision on egregious impermissable conduct (misrepresentation)
antedat[ing] the entry of plea and because the misconduct influenced the decision .
to plead guilty or, put another way, it was material to that choice.. Further
supported by the United States Supreme Court holding that government misrepresent-
ations-constitute impermissable conduct. Fisher, at 2 (See Dkt.880, pg.33-36)
Appellant Has evidencéd'tthugh habeas proceedings that the government
misrepresented evidence that Herrmannswaé threatedned with a gun when the
prosecution knew or should have known of the falsity. :And; that all evidence
- recordings material’ to proceedings had been turned over when they had not:
Forensic evidence now providéé‘thét the government has withheld, and tampered
with evidence recordings. Prohibited conduct committed by agents involved in
the iﬁvestigation(s). Indeed, these issues had been raised pre-trial, notwith-

standing, the governments reluctancé to provide adequate discovery to Appellant.

2. The District Court Unreasonably Applied An Objective Standard Of Review.

As stated by the court, under federal law, '"[a] judge is reduired to recuse
[him]self from 'any proceeding in which hlis] impartiality might reasonably be
questioned.'" citing SEC v. Razmilovic, 738 F.3d 14, 31 (2d Cir.2013)(quoting.

28 U.S.C. §455(a)) Recusal is examined under an "objective" standard: "the
question is whether an objective and disinterested observer, knowing and under-
standing all of the facts and circumstances, could reasonably question the
court's impartiality." Id.

Appellant argues that the use of "might" in the statute clearly mandates
that it would be preferable for a judge to err on the: side of caution and

‘disqualify himself in a questionable case. See Potashnick v. Port City Constr.

Co., 609 F.2d 1101, 111 (5th Cir.1980),,cer.denied,v449 U.S. 820, 66 L.Ed 2d

27



22, 101 S.Ct. 78 (1980). The Supreme Court has repeatedly stated that "justice

must satisfy the appearance of justice.'" Offalt v. United States, 348 U.S. 11,

75 S.Ct. 11, 99 L.Ed 11 (1954), see also; In re Murchison, 349 U.S. 133, 136 75

S.Ct. 623, 625, 99 L.Ed 942 (1955)), and; Tumey v. Ohio, supra.

Appellant asserts that the following evidenced statements present a
reasonable possibility that
an observer uncolored by prior feelings and opinions could
reasonably question the cout's impartiality. (See e.g., Dkt.884, pg.4-6)
Statements made by the court occuring pre-trial and prior to habeas proceedings

raise natural questions concerning impartiality.

a. Evinced from the district court's ruling relevant to (dkt.753, pg.6,
footnote), Judge McAvoy held that Appellant made "...a thinly vieled thréat.to
[former acting U.S. Attdrnéy]. Migistfate'Judée'Bakter." (See e.g., Dkt.880,
e 4-5) . § . : :

In sum and substancé;"Appéllaﬁt afguedbfhat this statement and position
held by the court evidence a prejudicialvview.formed during procieedings. A
stated view formed prior to habeas procéedings, thereby, jeopardizing the
integrity of proceedings. Especially where no threat exisfed, but misconstrued
as such. This is not some usual circumstance that would be easiliy overlooked
by an objective observer. |

In response, "[t]he court disagree[d]," holding that "[e]ven accepting
the [Appellant's] position that the court misconstrued his intentions in writing
the letter, nothing in the court'é‘characterization of that document would lead
and ordinary person to question the Court's impartiality in the matter." (D8O,
pg-9)

Appellant argues that the court's view is a subjective one, and not an
objective one. It is unreasonable to conclude that an objective observer, or

an "ordinary person' as stated by the court, would reason the
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"mischaracterization" away as any part of normal occurance, and not cause any
sort ofzquestion to impartialltyr:

Plain and 'simply, the court's:statementpgives rise to two independant
questions which naturally cause impartiality concerns. First, ‘the court provides
no clarification, nor identifies mhatbtype or possible threat has been perceived.
Especielly where no hearing or further inquiry into the matter occured-iniorder
to dispell or dispose of any possible error.

Second,3reasonab1eness-provides,thatvany objective observer would indeed
question- the court's use and reference of the letter in response to appellate
counsel's motion for an indicative ruling (see dkt.753) Otherwise what possible
explanation could be.given by the court, except for one.thet would be disingenious.
Which arguably»in and of itself supports the_inference.of impartiality.

 There are two underlying facts to consider here,‘the motion (dkt 753)
primarily involved the 1neffect1ve ass1stance of counsel directly perta1n1ng to
attorney Fred Rench. An attorney to.wh}ch the court provided false assurances,
and completely misrepresented the'courtfs experience- which were kniown or
should have been known to be false. And ‘re-iterating that the letter was not
Subm1tted or filed as part of the record or docket by Appellant. Circumstances
which raise questions to it's use not only by the court, but also the government.
The Supreme Conrt has held that judiclal misconduct may be found where a court's
remarks "'reveal an opinion that derives from an extra-judicial cource." See “
Liteky, supra. Arguably, the letter constitntes an extra-judicial source.

Furthermore, because»the'court also deemed that it "found the matter
suspicious is hardly surprising," providesafurther support for recusal. (D&O,pg.10)
In review of the record, the court overlooked critical facts and should not heve
found Appellant's efforts at resolution suspicious, or threatening in any
manner. Occuring the first day of trial, the government raised issue to

Appellant's witness list. Judge Baxter had been requested to be produced for
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possible testimony. Explaining the theory that, "at the time, your Honor, he
was not a judge []. He was actually...I guess a supervisor [] at thé time, and
he was the one conducting both investigations, your Honor. Information and
résponsibility as far as evidence and conduct going to, [], to both of these
[cases], his awareness of both of them at the same time." 1Id.32-33. In response,
the court agreed to make him available. The court was also aware that as acting
U.S. Attorney, Judge Baxter attended Appellant?s first_trialr

For consideration in evaluation of ;bis_issue, an objective observer fqlly
informed and understanding of all the facts and evidence. Would nécéssarily
include the aforementioned'instances of evidence tampering, perjury, misrepresent-
ation, questionable conduct relating to discovery through both prosecutions.
Therefore, might reasonably cause an objective observer to call into question.
the court's impartiality,ﬂ Espgcially where the court has heldvno hearing, or
thus far found no impropriety in relation to prohibited conduct in consideration
of Constiutional issues. Considered coilgctivély, illustrates a rather subjective
standard applied by the court in evaluation of recusal.

Judges commonly disqualify themselQes when a-fellow judge in their district
is.a party to a.légal proceeding. While Judge Baxter is obviously not a party
to the case before fhe court, he Was figured into possible testimony. See e.g.,
Poludniak, supra. Appellant argues that a reésonable person might question whether
a judge in the Northern District might be affected in ruling, either consciously
or subconsciously, by friendship or é spirit of collegiality or because of the
relationship between judges on the same beﬁch.4

In further support of‘this claim, had the court provided an opportunity
to be heard in light of the factual issues that were in dispute involving
attorney Fred Rench. At a hearing providing opportunity to examine counsel,
truthful testimony would have revealed Appellant's numerous requests to counsel

to pursue similar line of resolution. Requesting that counsel attempt reaching
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resolutioniwith a higher authority, namely the current U.S. Attorney at the
time. On the theory that the. newly re-assigned AUSA's, were unaware and uninformed
of prior proceedural and underlying history. It cannot be said if counsel had

in fact made any actual attempt at- this form of resolution prior to Appellant's
individual effort. Counsel's application for amployment: with the same office, in

.essence, had been rejected.

b. Pre-frial statements p1a1n1y demonstrate that the district court failed
to remain 1mpart1a1. Moreover, the false assurances and misplaced confidence
given by the court in support of the subJect attorneys were 1mproper. (See Dkt.
884, pg.4, 7-11; Dkt.880, pg.17-25) o

Utilized in part as justification in denial of pre-trial Sixth Amendment
claimé, the court sided WithISUbject'attOrneys by stating, "[1]et me assure'ydu
that Mr.Rench and Mr.Castillo- I 'don't’ know mueh’ahout'Mr Zuekerman, I've only
had him a few times- Mr Rench and Me. Castlllo have tried many cases in front of
me and they re very competent and Very capable and 1f I were in a position that
you are in, I would certainly want either one them to be my representative."
(Dkt.637, ‘g.5-6)' The statementvelearlyvdemonstrates'specific reference to
subject attorney's, and not to the court's experience in general..

In denial of recusal the court heid, "[tThe court spoke’fromlexperience,
and even if [Appellant] were correct that the Court's view was a mistaken one5:
nothing in the Court's atatementé,«findings;lor;conduct would indicate to a
reasonable, objectiVe observer that the Court acted out of prejudice, bias,
or antagonism to the [Appellant]." (D8O, pg.8)‘ This holding is problematic for
several reasons. | | |

Giving abundance of respect to the court, for sake of arguendo, if
characterization proyides oniy that the court's view was mistaken. The court

fails accept even honest mistake, applying a subjeétive standard evidenced by

the response. Also, the court's response provides no evaluation in consideration
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of the facts and circumstances existing from'the'pfe-ahd post lettefzpbsitions '
represented by the court. | 4

A further demonstration of this argument exists in the face of attorney .
Gaspar Castillo's suspension occuring during the relevant time period, and
evidence . undermining Rench's veracity while under oath. Further establishing
that the court's statments were improper. - The court's ruling does not provide
consideration given to an objective evaluation of evidenced attorney conduct
against the court's statements.

In speaking to the court's impropriety, the American Bar Association's
standard of impropriety ‘is also an objective one: "A judge shall avoid impropriety
and the appearance of impropriéty." Is. at 888 (duoting Model Code of Judicial
Condut 2 Am Bar Ass'n 2004) The ABA Model Code's fest’fof appearance of impropriety
is 'whether the conduct would create in reasonable minds a perception that the
judge's ability to carry out fesponsibiiitiesiwith'integrity, impartiality and

competence is impaired.'' Id. (quoting Canon 2A) See e.g., Neroni v. Granmnis,

2016 U.S. Dist. LEXIS 108967

Appellant acknowledges that while there is aklarge place in the course of
'proceedings for defense atfofneys-actihg_és én officef of fhe coﬁrt. To -
effectively and ethically encourage plea;s while meetiﬁg ABA standards. However,
the facts and circumstances of this case do not wérrant the court's approbation
of grievous attorney conduct. The court's ruling suggests that it is willing to
overlook such striking conduct in consideration of Constitutional rights would

cause any reasonable objective observer to question impartiality.

3. Timeliness Of Motion For Recusal

The district court held that "[a] complaint about a ruling that came
eighteen months before [Appellant] filed his habeas petition can hardly be a

complaint about the fairmess or integrity of the habeas proceedings." Id. pg.13
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Further holding that, "[Appe}lant] has not presented any evideﬁce other than
broad speculation that the Court's supposed bias continue[d]." Id.14

To conclude that Appellant's arguments are made without a.firm factual
basis, supported by evidences rulings and conduct, would be unreasonable.
Court statements and action compared pre and post letter while in view of
evidenced attorney conduct, considered against the habeas ruling and jurisprudence
relative to each issue cannot be considered "broad speculatlon under an obJectlve
standard. It is beyond refute. that everyone makes mistakes, honest or otherwise,
- there should be no exception under the rule of law in this instance.;

Appellant re-iterates that it was not until the-pourt's habeas decision
was pronounced did it occur that something was amiss. Previously holding stead-
fast to the belief and faith~that_Judge_McAvoy would_ajudicate the matter
fairly and impartiaily. Second Circuitvprecedent,establishes that "[a] recusal
claim must be 'made at the earliest possible moment after obtaining knowledge

of facts demonstrating the basis for such a claim.'" See Apple v. Jewish Hospital

& Medical Str., 829 F.2d 326, 333 (2d Cir.1987)

4., Appellant s Rule 60(b) Motion Demonstrates A Plausible Sixth Amendment Claim

That Warranted A Hearlng (See e. g Dkt 888, pg .26~ 37)

Under Rule 60(b), an evidentiary hearing on an ineffective assistance of
counsel claim is required only when the Petitioner has stated a "plausible"

claim. See Puglisi v. United States, 586 F.3d 209, 213 (2d Cir.2009). Depending

on the facts developed through,discovery,ﬂ[Appellant] may alsq_be able to
demonstrate relief in pursuit of his Fifth and Sixth Amendment élaims.
Furthermore, Second Circuit precedent pfovidés that Ruie 60(b) (1),
authorizes relief from a judgement or order based on "mistake, inadvertance,
surprise, or excusable neglect'-'is available for a district court to correct

Iegal errors by the court." See United Airlines v. Brieﬁ,:SSS‘F.3d 158, 175
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(2d Cir.2009)(quoting In re 310 Assocs., 346'F.3d 31, 35 (2d Cir.2003)). Under
this rule, Appellant was permitted to identify court mistake or inadvertance

providing opportunity to correct legal errors committed during habeas proceedings.

a. The District Court's Evaluation Was Unreasonable.

Evidenced from the habeas ruling itself, the district court does not
squarely address Appellant's arguments for recusal by providing legal grounds
as to why binding judicial precedent had not been applied under habeas consider-
ation. Based upon the court's experience, intelligence, and thoroughness, the‘
only reasonable inference that can be drawn is- that either impartiality or.bias
affected the judgemént resulting in error.

In response to Appellant's argument that ''judicial bias affected the court's
judgement in the misapplication [or overlooking] of well settled law to []
constitutional claims," the Court held, '[Appellant's] argument here again
rehash the events that led to his plea bargain and allegedly defiecient conduct
of his attorneys.'" Concluding that, "...[Appellant] challenges the underlying
conviction, which is not the proper purpose of a Rule 60(b) motion seeking to
overturn a decision on a habeas peition." Id.,pg.16

Again, the ruling does' not provide legal grounds as basis for applying
this holding in view of Rule 60(b)(1), guided by Brien, supra. At no time did
Appellant's motion request that hiS'cdnvictions or sentence be Vaéated, but

merely that habeas-proceedings be re-opened under the cited grounds.

b. The District Court Abused It's Discretion In Denying Appellant

Reasonable Opportunity To Be Heard'Through A Hearing.

Under habeas review, counsel's sworn admissions and statements contrary
to evidence provided sufficient apprisal to a conflict of interest. Which was

further evidenced by counsel's statements made at sentencing. Therefore,
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obliging the court to conduct inquiry into the plausible ineffective assistance

The Second Circuit Court.of Appeals has held that, "Where the district court

fails to make such an inquiry," constitutes this "to be reversible error." See

United States v. Williams, 372 F.2d 96 (2d Cir.2004). Appellant's conflict of

interest claim relative to Fred Rench is governed by Puglisi v. United States,

566 F.3d 209 (2d Cir.2019)("if material facts are in dispute a hearing should

usually be held, ‘and relevant findings be made."), see also; Armienti v.. United

States, 313°F.3d 807, 810 (2d Cir.:2012)(remanding for a. hearing where appellant
alleged specific inStnaces.of-attorney deficiencies that were product of specific
conflict of interest.)

i. Rench's statement's made at sentencing clearly:demonstrateed cousel's
sypathies and support of the prosecution that existed pre-trial through sentencing.
Also'demonstrating that the false claim made. by Herrmann prejudiced counsel's
view of Appellant affecting his performance.” It is important to note that plea
negotiations hinged on counsel's mistaken belief (performance) -that the 2pt
enhancement was justfied. In view of these facts, and given the circumstances
in requést for recusal, the district.court was to apply an objective standard
of review. Which provides that a fully informed, of all relevant law and facts,
would nof have raised question of impartiality in view of the decision. But,.

see also; United States v. Cronic, 466 U.S. 262, 271, 101 S.Ct. 1097, 67 L.Ed 2d

220 (1981)("'A defense attorney who abandons his duty and loyalty to his client
. ney

and effectively joins the [government] in efforts to attain conviction [or]

sentence suffers form an obvious ;onfliétvof interéét;"); and; Cuyler v. Sullivan,
466 U.S. 335 (1980) Under review, this court must also consider what inference
would be drawn considering counsel just previous - to apPOihtment, applied for
employment with the very same U.S. Attorney's Office.

ii. por further consideration, an objective observer would also be
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required to consider evidence of attorney Gaspar Castillo's suspension in
addition to the aforementioned facts. What appearance does it give where
Appellant had been represented by an attorney who did not appreciate his profess-
jonal responsibilities. Especially through-the most critical stage of plea
bargaining. Through a hearing, Castillo's disciplinary record could have been

included because it became - relevant to Appellant's Constitutional claims under

habeas review. In Re Gaspar- Castillo, supra.

-iii.. The district ccurt has thrice overlcoked‘Rench;s swcrniaffirmation
in con51derat10n of Sixth Amendment claims. Counsel's sworn affirmation in
contradlctlon to ev1dence avallable to counsel further suggests 1mpropr1ety
Espec1ally where the district court has falled to address veraclty 1Ssues through
three pleadings which have resulted in adverse de0131ons. Issues that involve
counsel's oath given to the court whlch has been substantlally challenged in
view of ev1dence. The court's reluctance to address the 1mpropr1tey deminishes
the integrity of proceedings. Moreover, these circumstances suggest that the
court has accepted counel's statements as true in denial of habeas relief.
Providing grounds under Rule 60(b)(3); asserting that cousel's misrepresentations
and omissions have wrongfully'influenced negative decisions against Appellant.

The aforementioned facts and circumstances weighed together cause to
unbalance the‘scale of impartiality. In determining whether the district court's
judgement was affected by impartiality, this Court must evaluate the following

claim also.

c. Appellant Received The Ineffective Assistance of Counsel During The

Plea Bargaining Stage.

Appellant argues that Missouri v. Frye, 566 U.S. 134 (2012), governs this

issue. Under Frye, the Supreme Court held that the Sixth Amendment right to

effective assistance of counsel extended to the consideration of plea offers that
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lapsed or were rejected. That right applied to "all 'critical" stages of criminal

proceedings."” Id. See also; -Strickland v. Washington, 466 U.S. 668, 687 (1987)

(See dkt.880, pg's. 28-33)

"To show prejudice where a plea offer has lapsed or been rejected because
of counsel's deficient performance. [Appellant] must demonstrate a reasonable
probability that [he] would have accepted the more favorable plea offer had
[Appellant] been affored effective assistance of counsel and that the plea would
have been entered without the prosecution canceling 1t or the trial court's
refu31ng to accept it." Id. - | | 1 | |
Also relevant to this issue, .thls Court must also consider the extra-ordlnary

circumstances presented by mlsrepresentatlons made by the prosecution rendering
‘Appellant s phzalnvolvuntary and unknow1ng supported by precedent found under

Brady v. Maryland 397 U S. 724 90 S Ct 1463 25 1. Ed 2d 747 (1970), see also

United States v. Flsher 2013 U S App LEXIS (4th Clr Md y April 1, 2013)(See

Dkt 880, pg.34~-37, 08-CR- 701) Under Flsher, the Fourth Circuit Court of Appeals
reversed the lower court's denial of habeas rellef hlnglng it's dec131on on
egregious 1mpermlssable conduct (misrepresentation) antedat[lng] the entry of
plea and because the mlsconduct 1nf1uenced the dec131on to plead gu1lty or,

put another way, it was material to that choice. Supported by the United States

Supreme Court holding that government misrepresentatlons constltute impermissable

conduct. Fisher, at 2.

i. The proposed plea agreement including Count One, had been both rejected
and then lapsed prior to pro se apptintment which occured the first day of trial.
Noting, pro.se appointment had only been requested as a direct result of the
experienced ineffective assistance of counsel. See Frye, supra.(evaluation

applies to all critical stages, involving both rejected and lapsed offers.)

ii. Both Castillo and Rench failed to advise Appellant}that he could have
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pled to Count One, according to the proposed agreement and then challenged the
2pt enhancement under Brady. A challenge based upon the actual context and
misrepresentations made -under the actual agreement. Further advising Appellant
that challenges could have been made during .the pre-sentence investigation and
through a sentencing hearing. Assuming arguendo that the government would have
horiored it's obligations under Brady. Providing both, evidence of Herrmann's
recantation and previously withheld ATF Reports. Acting on information provided
by Appellant during relevant interviews, Mr.Craig Penet .of probation woﬁld have

been onligated to inform the court of his findings.

iii. A éoUrt must é&aluate whether it would have accepted the plea. And,
evaluate whether the gerrnment would have retracted the stipulation in formal
proceedings while pfésenfed with evidence thatﬁéﬁggests it knew or should have
known the allegatidn was;falsé. - |

Through formal procéédings wﬁilé in view of the actual agreement, the
government would not have been able to s@iﬁéh it's represénted poéition as

occured in habeas proceedings.

iv. In speaking to counsel's performancé, the reason that neither attorney
provided the aforementioned advice (overlooked). Is that they both had accepted
the government's position, and mistakenly believed that their client had
individuals threaten Herrmann with a firearm. A belief that was later evidenced

by Rench's statements at sentencing.

v. Further consideration should be afforded to government conduct under
Due Process concern. Had Abpellant accepted the proposed agreement under
effective advice, did the government meet it's obligations under Brady? Consid;
ering that the government reluctantly provided withheld ATF reports on the
first day of trial, while the bulk of discovery was not provided until May,

2013'. And, continued to misrepresent evidence up until the pre-sentence
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investigation occuring in August, 2013'. Facts and circumstances provide that
any plea oceuring prior to May, 2013', would have resulted. in critical material
being withheld from the defense -unlikely to have been discovered. . In line with
this Brady concern, agents have also known that the number one individual on the
indictment, while claiming to have '"worked for' Petitioner in order to satisfy
required elements under the C.C.E. statute.. In fact, maintained several sources

of supply independant of the Petitioner, lending to undermine government allegations.

CONCLUSION

For the reasons set forth hereln, the Judgement of the dlstrlct court must
be reversed thereby grantlng request for recusal. Further remandlng the case
to Maglstrate Judge Randal Terrece in order to permlt further discovery.
'-Alternatlvely, the case must be remanded for the dlstrlct court to evaluate
Appellant's claims under the correct standard of rev1ew, to permrt further

discovery, and a351gn1ng Maglstrate Judge Randall Terrece to conduct further

proceedlngs.

Date: April 9, 2020

Marcel Malachowski, Pro Se

‘Great Plains Correctional Fac.
. P.0O. Box 400
Hinton, OK 73047
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