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of tUe, {v^M. V'ecovdi
ok

<rt>Ui?

AV. V/'-ew'd^

6



s/ertfcJole, tju&hw* to Me Ccurfi i hj vMvr&#~{iy

&» e.f, Cm. ns, &. t' («; 173, ns.- 3M1)
AAcL\ honaJ/t^

C^tAiiixJ-e. 1%*l -fie cll$(rvf (AoT-f M5-^ lot^K i/O/orj fully m-flueoiCtd 

hj fUt prejoiJtiCid. iMS^erC^h^ rendered. hvj (fuAjn HA0#^
uZ M&hJL £*2e, Coi ~C£' (Vo ClY**)), by Me dcuurii

C&t/^5\ el^aho^ gjsJL irefeneo'ce, h? Ht^ reccvd. tu reoUduy

&/\. o\fyzcb'-\J<o ■ e*/*'(<Afi'hw of ffrof record {^m\Jides fkod 

(fudges lAA^^oy I'busLu rAnoUsd&4. tt&t Pdi hoioor Xrdi Izsued?

lk MWy Voiled tkveoJc/fo^vzU <i M^yCsirrof^ (JoJy&- ( fbrwor

bo ft- indicUuttds^s

)TUtf>c£. A
recuSdC -

An objeAiVe dosesW CPuld Veo$>dcvxlol^

&

fnhecs deusiw . ^5 -)

Sfofc& Attorney yc6^o<MiU&' hrnyjuy
fuJLttL Bf A/f- &- (rf'

of fko record >/i Jes ftn-f a l^ffoAm rtc^esf

ks prfs\ Ubc 6ssistc4it& (k rencfuty roSolu-hun h> bo ft- hA?4fa&

^vef uJ-Coicify
PuJ it il n^^crforf h> frn&Zd&r' fUf ^mfsecidrc^ jflcj)

Me Mcr ^/(r of Me docf&t uo &(fpvk h hej^fudy

CouoA ^e^f>hon . "The- odorcuiACAho^zd CjvCcuu6 forces 

lAAJ/sf |oe CCrt1 derred. oM(fud(^(y In order (l> eJ^cfrely JUfolujd'<c 

fi& Vittel fov" reuesai.
PrtSevAiir^ . $*y\U^ cji/ut-slflOv&hlt O^hon f lie 

hofk \aao h^K {ic dssbni/f Cord Us(dt K{[f^ct\hooeds> fluy 

<£e&icOO relief h'yosrf {Ue- ‘Sco^e- of }£u,ie- to(jd)- Cifivy

(Totir

ff&e.
rty/idi/J

fkr±*f.IM & tmA-eJ) 6$ one- fc-UV6

id Hu UM&,

4drts^iAASz-

7



V- Tax, WL ivi.y. (fr*. 3, TotC)
n4) 4n o^eJrwi ^ks*W ccvdJL rco^sMy c^nAsU^ 

■fM iU i&A*tc ^m{uH fj> tKp^H ^ <L&vJlc^A, ^ WBlf
&nawt Two, ih rfiu#/. cf ^vr&^Kvn<^'. 

SA7Se^KeJX\s <SL -(Wy KW^ ^ ^ fi/^ £

(4, 2*^7, CtekA3£)f ud\ fk
Ckpp&Xdu hly

AS dls

Oui

ueslf ^y~ c&vfaCxcfXe t£&

fiuju-st 17, .Ml.' (M-(78)OUMxi OV\Wj

OlA 5^{-&uaUs i]J potfj p&ln l\
0)&st cAp tR W^vLetsff fi^ £t>l(ouJl(^ .'{V) *f

OkM%&( ^ (t> Ia*>[JL G<^geaJ[ \b\ ak^-j

^ ^ 4 m^tAor iwhA \>r^A Tf a SC*.

WlQlfyj&Jt) (?)

\/{Abs/'eJl jfo- *>&CC4rdl ClY'Coc<-f"

k4^' ^usjnt’f CiM-ACcVSCC,

% VZ-'r6S$Vjhm£4Jfc $ W\plwr-
^ ^ u&£. s fo

I wvhcy^ (p/2^1/4^ ^ <^M & &A;<*A fflxjMdt

ujptfrv H<s^J lt| dlwifi'isJl i«l^Ypr^hih<^ of- ^fckJ(e. uooMr

fTeJr^j\^r

\v\Mrdsi0V

Ok^efLS^y huj fU Suf

lie, Ui/altl. <ffefe^u>s 6\*o (\(edL*
zUvnolotjy $ <sS\zk[ick jpAr ^ DecwktS *1,

T-V[°is PeJnh*<wf £\leJ. m>hce Op- YtkkJi o^ &f~'ltoL>i)

\v\ dxdrt^h(j)uvp. (4r

d>eu*JL <uw^a(' CiXtdc dP firpf>t&k> ^z>\iidcji vxohoe. 

h> c^AlA^ osu^i&l Vdo^ LZiMtfc, <€&(- f MeUis Gf7g&K( (ft AfcS) 

iUe SoMAz Jkcy. fdohtc ify c^o\Acy^v^< jitevf
doAc-drur*j l/\$>\\o& IaAt L<gu&$.'( G-t/'Jl \f\£>

CoiMp <$✓. vwwe.

-fke

^ fuAr cLolP&P \r£\j&ds> ~PuAc foe/f£A)K&u7i

OCUm'Cv^

4>



CDia. I7/ f '

o\A{/^A op l&kiu C-^j (l>
^WwA tr^(A<2s{ hJ. (o 

ft&b honen v^ussie/ d

\{\&, l\rAc^A a^>£/4. (.

Then on P&^aaW (7f Ti)^ ^UUb cooat^&I nolnPeJ.

f^l-rWW' dflpDli*(vvwdf vice Ov\ ^THr^eJi le^M OkI( .

\^Jeve^

U/VxAt,.no l£A/\.

^ei^-eJt n^^i^h/yiC{^t/ --irA^A c^^ske*^ 

j^YotoSp ouueyej^ ft^
\Ues inhir-hon {z> £ic& ys^uj^p c^^n^wy&Ac b 

P<chhon4C eYf>(ioiH*[ ^utsho^&JL (A^Al^n a poSZiUe- cU\*mk(s{yz4iyc 

&YYo/ Ptd[ OcoJW&Jl . OrtZeAfifc] fhM W){iu& up P&JL lyvzuAy
he&A bl*Jl Weep- £Y$b J&vilA. C ~lMr tU fw*> e^mAs

tUe d<m 

I* fi/t/fW' dx^duv&Lvrt

l/ju tPc- tcvveJC

\l> CQd,\r$e\' [h)(fiJejJ£V, WO
3 HM

CopdAS^ oCMArfeJl Ci/^

H^- s^P^eAr $r

&_ C\\^es\wr< ^cseJi oMe^tU^ fwiUs' 

hitet^ £•£ 4W& PAL Pt£iA 'h vaguest (A

Cuuuv^A. i idd tPd't

On

im.

AvhfyA* %A- '44sdfrK
P&Pi how 6Uols~UL vdC-i f" a^h ( tUe, d^AlAn ou/f n&^orAtA. 

•fi> ti^ £viv&l ire^u&Sp.

Oyi ^J^juuv<| °i( *<)£>20f ir. #_ pey-P cvA&y ̂ \Pe. dli^AA

k W &>*. (m.utf) M h*'

nc6

cmyk clewed V&jU-ZS

appeAlcfe ConA l^J- Shll not (^We^ b vg^u^sp Pcv' 

dj^t) iAiwzA' <A C0LW$eX j^stSeAeJL y#A£- i^ ewJf&v'f "do (f .

T^€k Oj\ OJon^YUj 1) 7o20j c^hjteA'yb' COiM^Sei O/nXv\^ej^ &-
'r4 m>sAicaJ(lo5z£urJl dnti^ ifrfbs ’SCuSSiCirZ ^&vbdir\itr^ Cv^our^

<{



liMcbeJl 4> \<^A

h&f. Bo& p-/fo ffe£u.**A- eV^xJruA aff>6t*hneir£(' uJdA4 al&

(t? Ciy^eA Aŝ avl/ cchav^A vi^i^zvzAedL h> u&A

fits' Htei/i

4 lb&S fa-eotOoxj£& rz6&A,vce5f '66u£)

£££W V&

tUlfi | {U&- CCu,A respt>nd.eA ^C-eeAi^

(AiHtiAr VelwfcA iwhus/ pAocuj&sij Aj ^O^Qj fke*

*>£1(acJ~ CwtiM^C (j*aA 0$ Affp&dz Co/gfauC^J HaAw f> iwlA

((a 6ht\J^-vM&
CCxr\5\ Ae^vh-^ f tkevehij O/'AweA 4Cvp fte fVfeW\ t>2. A&v\{*.<Q facJi
fU frppeA AX$[AA)%6eJL \c£C6M$&- fcPt'Inhom/} Ia&s b'UJl 4>

* ({) JluvA& A W&SWK lOOcAJl Akdl j-f lAAUj/'
ItjU A Hve. ^CuXisssU, ji){e^<sJ!_

V2si i^sfe <s/gui*a.

on\j

C&fki fiio'te. <& fr-f^Ackn (i fy ^&S (Apn

Ir^b&f'j peh'fafaf ’In-VusAaviy^'v^
\b ^u^g&Ar (U- Cteu-k’} (ob &y )m&huAy 

'Ha€, Aqm,iA aa tL v\^A- dt

A? f.3^ ^o, M CaA Cxf jbolffp&s

^lenH^) (Are- camA A&r^^AeJL K^ues’f 4$

M/>hA £i{eJ> uuyAlev'

v‘ )
CUYiOMfA).

(i6l\i^ fK

d>£-U*A- {<AS\&APl&' 'fCi& t&M'P irf-£ ci /^UM. ^ tZ-C^u&X

hi) Y&f^CArSC' CV^ /.^i^Kj|&^eUAE0'-4 0§^

4a/ 6ypoiAWizvA (Af CecvcGek \^Jl ^

f&h \\0nzv t&£v\ i/y&'szA 'Up* f ^

JL\{&vv\sA{\f Ay CPrx£iA&YlA’t^v \os^c..

/

/^flA^ fty^f

-£/ < devA?^ i
-4vf|v Zi/'tft lAjUljlA\*yj fl^'l' PE^Ha^c <?l ev^tiovx ^colJi fee 

CK lAuAnkeA

CV
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(^v/t)!v^ 4vj0 whc/rZ . fh^uiSj

■M >3
c^Av^faA VcJi h&UA tji 

P&ln facy\

■fAeh) ho co^s cyOf^[)

{b hAofl^v H2^t»5^('.- / 'X/V&K&d, 

lAf/Zwj fodhl cl<UAli£ Kei/(do> ^ ft/U> JA 

YtOJ^cX t farJL H-e- (dccvY&d Shu'd.^y'd fZA/l&r* L/lA \c&e^
4^1 ieA 'fa bfocwAl (^ie-(dl^t. /7^ 0 •

(fa>\fiJLwy (uyHoV ^vqwJjs W w\i*f',' >(

OCoitffeA dc^v\ Uli/^
\f££.SCY^tk 0^poAuY\ kj 4> Ip^e^cf' i(A i

\t> \am{\cy< £w Y&cug&l j CJhdL C^vvjjpev'Ji ]^u.^t fav &>A j ^&Ac\rt 

lAMhtr- \yaj^\ Ul,\(\&€A(' Co(y)^ A<0 £uh^ { $
l/bfAi hw&Uy (pr^evvffir'j "f^f (dScLW'&d^ dA 

OlmsAL n> b<wA VUfK&k \o be- £l*A WiHm. +&*
% -fw- ^ib£ f C*UMSltyX £v«y AvaA &

IK U& JssUA Cuui-vfa'' S^etfeJc, a**Si^ C&Jc 4
in kv doA,

no*'
tV&K

Cl A. s i U/e-(**

(jOiM (£ /fa-i i/ cyAcJLw^i\h\$W&k\'f& &Wof

JtAeAi\JLC&- 1

\v (K&yv>jyue Cl v^u.^f fafas
2U«eLj Lvesulhr^ uaJ fhrfuAi** fa> CPt'h herwrsj O^fleAs :"SX*

6G C e&-

l(



31 &>£ 6l2AtK\tl6r 1W UtygC

$nX&feM^( bfy (<Su(£ pne&^JreJl uA io^A^x hro^ 

lUrJ&f '$22tflj k/iefifuftfdJl c*'d fUxo^L v&\i\^ SfadJ. he,

kavgdn. th*k
^o\tAA h.A-l u-hA.ev' r4^M ^pe-fi fufy isiOudJl yut t&s&lve,

'fW' !mw*') .*ytfScvs Sfro^A
H&t lAJoull AxJL {(*. “ftMS CbvAb (ji^Yl^cilcJao^.

^cr'A^d 4> (SSiueS

Issues

4r. ^^oA\d{ls Ok^A' Al^uty, P^iAOAS^yza^^ci f&j (f^?^ PA^atAAi<A,^

Mfo \shv{w^ fiev\e*J tholes h\ Oi^eJc^ Sf^v\J^d (h> 

faviUel 8uj. % .
J^JjciA ^ e<kb[\sUeJl by tfas CwlAt

^b^ld. <Qwe os ^A-icLe^cs^ [y\ c^sid^v^h^ $ peJi h*b £w 

o$ oevhwi* l-Lvily jw/^(y *jreay\\'&ejl \U, 1<a4^Jcm^ 

& freJl d'SjiAA.I»(y C& CtMstJi yk\&4
Wioh\fiAaorx h> \/tddii*A&

u^Xv\ .., j&d^es
6- fOc^ id^iA ClY'^rv'cArdeJ^

l/Jifk *{_ ^LcesfiM* Aw fie OeMirJi fr/ jbord Hm& farJl fbd' 
CuxJcQ 5t»mkws Sfxy^ $ ^xpA{ k>^\r t$C4& Y\k^>
\W<flre£ dbwifa^ e^-Ai&v' ^roce^du^ ... Aee- bAeiy v- (bAked
6h\es] ^(0 tA-5-, ^L0, 19-1 b£A ^7^, //*■{■ (K (f(tW)y

Aso) 1iA,\AAexj \1~ Obidj dl3 L{S. ^10, ^9-0^1^ f^'h^Y
"lAAwsf be yowled 

\b ^ OMsy4t

h> ^e^evdf U<> t\puv+6 

\ausod@M^A by JK/^I *^cOSiUe, {tw^ktAntv\

Ov\ o

a ̂ r it 4

> xy



claa,*{ farJL |vu£4"o kdld- {U&'
wetdr ovJL Adw'tkdc. )

hi CL

^W'(VJA

££l4'AS'(2t>'l^!S jprt> t/(de~d. (fry fkt,

U'SCM#*s\M*eZ> de*M>*sW'AeA by ^6MjS
&sYck\&k tu ecutvf (^S /zuM

lidleefi, l/-(o2^ {W£> l^d^eydcvJr th
t*e* uu^^Uadvd^ JSsvoj^dJi M<lI*

\u hu, <&- 6^'f (?ec*4eA. ^-«-5v w
f.ae. <514; ^ 64 64. A>i?)y R-3^,
(j^yls [^3b (° ^ickiAsu, iCMS^d. ‘StA&oievY doudJr ua

fi> ^l( feDpA |4q(ua€S v/. 6^, cW ikS. Disf.
"39^"7f ^ i^la^Ii ft es iXr^iiw'

|, Tk^ e/fv^-<5K^nwt| d/K

i
AlHS &js fjJcuA

ThnN& , 2°^■ V'.'.

Letts
6^XaAftrtC).

&•) A cUx*k ap
oUrJ&A 

feuoJ.e/A.mv

CiftvutY C&v-'dr & ^CAt*^ irJr
<%Y fhfiJi l&d\ (v uyxddvUALiA^ ^ds/eYtwvxej/^ P-lie^^h0^ f p-lu(rz. d$o 

ejjfzUfek'ry id^ku^es W( 4^iWvu|

[a, ^/JSvnVKUSirf

gtfpvUJL by &**+ ^ ^ ^ l*f*
j^fWw^ *£SHjsW^ ^ CAXY^ei vz4*\Wvj U*

iW^ *7pst;
#XV4°j &6C&wygCM.iedt hi| 

bvtsii -fit-hfiYlM cJaA'C*^ |/vW4" lXkVC^5(^(cM2^

(K(At)6€4^e

U^Y\V I

iH 3

^e/lvWfc^

UJgyK

■fe

13
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^ hAAosktiAKlu ' %>7 Cl< (&l\cJl

\b v^iA^sf' affirivY^we, defa/^st (ju+Jlev'^j S iXSL.^ )3S*?^ ’ 4^3 

f. lA-^py &f 6^. Porr)/ ^A/f. dc(A(e4 &4,
&Dl§Cl> Cpdnhbriv] Lil txW 

Uk»-W ^Ws£

|34 5-4. » 

^ £< f?<^

£***»>■, W £24 |33C;|?3Z(^K&^ 

fi&ytU&rihry iW^ g AS-C,* @Cf)^ -fj^ 4^
£(&> Iv^Xs^- tt\4^ /^vet*£(4J CoulLA (?£££i df&b'WcIl

°p CIojum^ $A. (Prw/

l^xi^S *^Jrv4tj^ 4 Cauv^ei yvg/£, YttyU&AzJl

^'{ci/ \v jtfJcttfd \jdv\&LMK&

Y\um. I
$ 6y\ ■fevise<A t%>u&.

e-5- v/:.

I^iMa. : iU^ 'VLevuZ&

"To ‘Tu'vTirCv' ^[e</‘'Uvv^lv4e-:--.itj*f fUe- GiriutlrCeuY^ ofi

Hufogh fU q&itJIjCHacY

5.
t^pe^is ^ fk»M 4

Tkz' C^luAc l^S> ^ £></ djl%ye^&v'eltAi ^i/xJjir^

h> t^e lo^a4\f ik €^4v it^sUfice.. ^.. y/,

u4iff|6y ( CK c|6, ‘ftf u/^Stfv||?|)<i>( 4^ 4ua4-s{wti£, 4 Wtehw\6\\{^
4 cXcd-^^s^ ^ |
C^'I^C £<4 PV^AtoifeA u4v

yie^vju^ 1^

^ 44vM (ifA'kj'^S,

(&uuJ

. UkiW £44^>; 1/0^ U-S. *?7
IwaI ^yz&zvd^A

^\n£j&£ tY &Kj> iieAMe uZ Mac- UU

UJl'ffr'^ci4. V&^oA^, \pl&S& UCMM/UA.(^h\/e-* 4z> &Jl Ji 4A<0£-

^Y&i&vddL 4" *4n4 - ^4'Sh*.*&e£> ^ei/j,i/^y

(o^\ d’kv&^fisdedl.T) ' \{o llta^J J- Qo\ri(La~t ,Q& tf.& t>%h 

C7o\0)(^oiw\oQ(^Ji-A^'eAl^ Gflplfc* fc |pr«£v $'CfcMSaM*'

10 v
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kO

<■4

/k



\f\£^lecJc f fo htMzhfl&Z feGue \jucJ.o/ I4aU ifcMufi?
v. Delft, SI3 Ui. W, 3W 6wYflvMcoW " (j&W fixklKfri 

b\Ji tLtAfCG' ftvt

-fojy, 1W(( V/' ibnUl Sfrfc, 56? (U Wtw(iu2)
(#\fejloofe£ '■ 'fW iwhoe, dot^ViiAe ^ ww-te cd^je.

\v yj^l <dr^2)) livubA Sfefe v/, EW^ *413 i(S-&t~/({‘tfe)
C o'fb/iuMzJi' <sp|>(iks ^2/j'M/K^’ f<^hv\cy*^ $ fwo t^y

*fWmA.b&i^k. ^7 i[S, 477 uMm(
\b& frH£s <$- &{&A-h~‘(io 4\JcJ«e4A£& e^>\z-hlfeUictej ^£)V^h«vv^e.co\rJLiv<<?

\J^Uts hlotApe^edt i>J<tk,•'•■JYW' *fp Sui>WU3$l£K ££ (S'xJlJL^Oe ,

^Sd^f^vviw -Ui?£*i^u>f ^ Aysbn \/_ &Ji A'ai*. ,

\X£, OV^</ioo\c£^ - O-^ilzzUltZr fc> ^/\c*S <dec(Si*i*>
■f7^-f y/v/gyg, c/^v^Y e\Yo^eo<* v'*• S4^ US LC^ (&*&)

[cdfdL' uA&lty {l> Xfafc <wdl CL^Cufl^lc&M&zS ^)i£$ev\eH
by fUs 0*2) xf vie ^1'^) 366 a.s, Ifr, ^ 6^")

tcNb/[wVcA ^ 6% if lOtfaW ^vd\/kJl<JI Otfud^ct, kj 4 ^e^idl 

\Zfaf\erA h> iUs cU**yz clel^Oet/'eA h> ){XVl{'),j uLvil-i'ott- Sfcfe v/s 

^c\h&S{&/) ^23 C(S, 3^3, ^7 Cti&f'lvobeJl-' <^\Ve^ix^ ^toAfriH,

\% ^vscv^iu ^{XgAMjes jwJl nr&'{vwi h excluder
^edev^Ork \TO£vJU^))'} )4yVK V* fjdsciA , 3^ (j(.$. 2%h\'%co 

[(%£l)C(>y/2o£>koiL- bJbtA& \am^ \fc£j(*i\rej„ a^d(^dr€, cax2 \f> 

fCAANwJi 0£e hv Letsirys , 3^ -fum, ln4j^/Ml5S^W^
G}0\J&/nw\c2( &^Aiu2'Ŝ)'i A12uvy ^«- lAt&-b)6-i/i/YLj 37( 0.^* <263

1

f 1/J1 f^e^s Utwiev\

In.

v^ve^lc »/\j

<ww

K



tf precedes ,( UjfwtMe $ sl <4 Iom}
fti*k\\)ofb~h&2 ^Mr £> CL qumk&aftiwl ejuzu^U £$ unvzofrnAk 

(jwfvtMAM6& \M\LeV ^nl{(AwdL > ^ CA-zwuhjl \/„ Thottf(£y50V\f &{ 

l{.S' ~i%%j 7Kc> C(Vi\^_ wMoolpdl^6y^\icc> \z> d&iMA 

'ex.cu^aStit, &\zi&<u/*& {^A^evi(^laAAcL') f&rju*y^' tkl^Lr
M(te Qj<&$ (j?. v, fW(-M -^iMpi/6 to.» 372 C(S 23% < ptf/ (tfity 

^6v/e/iMvie(^f jLAi* ll fuJILj CvJL dM * bev^Wy ^AmAI{eA

&4so £-\hd&AC& I farJl iAtAw\£A/ZM£, iifi-^lT^iAceS 4 MfS

^Wol^Us & (yzuaJ. c^ 4W coa;4-\j )Vlgy|0 v/.£>Ku>j 347 4.$. 44o 

(Mtl^oy/fr/itjolted "-. kJuulA Va'M' 'o&SKieA h ^rohA V(j*\6sio vfjUfe 

^&*/\icJL hij \A TXce- (Vl>£e63 £-'(/5t/'C5£ j \jJt- ccat*. ho loi/^e*' (f j»

U <4 *V c4W ^^ r^%^3 l^6y

^oS^e^r-A (4% /T^y
cor' Ae&SitK5 j JrouLird ejl o\a- \c&*&c^

$ 1\ayuX*4>c€-,>

C0\Jw\uckxJl r

/

UW e*\$vScbAAt(i4 \\fSd( cloO&J \\>
LOttk €A/(deu^~}

5^ k ^ ho mc fw mJU^v Uk*4- iw
e^W*w&4 i? e*aWf«v(!f ^W> ; -fz> tie £*^4, jWWW
l k-Ujv'i fy <o notesSani |k. fie We ^Atui^C^fr^f\<vi Jasf?a. ^
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In The United States Court of Appeals

For The Second Circuit

Marcel Malachowski,

Appellant-,

v V.

United States of America,

Appellee,

ON APPEAL FROM THE UNITED STATES DISTRICT

COURT NORTHERN DISTRICT OF NEW YORK

SUBJECT MATTER AND APPELLATE JURISDICTION

Subject matter jurisdiction in the district court was conferred by 18 U.S.C. 

§3231, granting original and exclusive jurisdiction of all offenses against the 

United States, including Appellant's offense of convictions. Entry of the district 

court's judgement of conviction occured on January 14, 2014, and the court 

entered an appealable judgement in this matter on November 12, 2019, and 

reconsideration on December 2, 2019. A timely Notice of Appeal was filed in 

the Court of Appeals on December 9, 2019. The Hon. Thomas J. McAvoy presided 

over the district court proceedings. This Court's jurisdiction is invoked 

pursuant to 18 U.S.C. §3742(a) and 28 U.S.C. §§1291, 2106.
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STATEMENT OF ISSUES

1. Did The United States District Court Commit An Abuse Of Discretion Where 

The Court Overlooked Critical Facts, Failed To Acknowledge Honest Mistake, And 

Recognize A Disqualifying Predisposition And Cricumstance?

2. Did The District Court Unreasonably Apply An Objective Standard Of Review?

3. Did The District Court Abuse It's Discretion In Denial Of Motion Brought 

Under Rule 60(b) Without A Hearing Where Motion Demonstrated 

Amendment Claim?
A Plausible Sixth
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STATEMENT OF THE CASE

This is an appeal from the Northern District of New York docket 09-CR-125-4. 

Appellant was charged, along &ith over twenty other defendants, with conspiracy 

to distribute marihuana. Micheal Cook, Sean Herrmann, and Appellant were also 

charged with engaging in a continual criminal enterprise.

The Indictment

The sixty-four count indictment alleged that marihuana was brought into the 

United States and distributed to various locations.

Count One alleged that Appellant and twenty-one others, in or before April 

2007, up to and including the date of the indictment, in Albany and Franklin 

Counties in the Northern District of New York, and else where, conspired to 

possess with intent to distribute more than 1000 kilograms of marihuana, in 

yiolation of 21 U.S.C. §§§ 841(a)(1) and 841(b)(1)(A), and 846.(A22-23)

Count Two alleged that Appellant and eleven others, in or before April 

2007, up to and including the date of indictment, in Franklin County in the 

Northern District of New York and else where, conspired to import more than 

1000 kilograms of marihuana in violation of 21 U.S.C. §§ 952(a) and 960(b)(1)(G) 

and 963 (A24).

Count Three alleged that Appellant, in or before April 7, 2007 up through 

and including February 19, 2009, engaged in a continuing criminal enterprise in 

that violated 21 U.S.C. §§841 and 952 by possessing with intent to distribute 

and import marihuana, which were part of a continuing series of violations of 

the Controlled Substances Act, 21 U.S.C. §801, et seq. The indictment alleged 

that Appellant acted in concert with at least five other persons with respect 

to whom Appellant occupied a position of organizer, supervisor, or any position 

of managment, and from which continuing series of violations, Appellant obtained
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substantial income and resources in violation of 21 U.S.C. §848(a). (A25-29)

Count Five alleged that during the month of Febrary, 2008, Appellant imported 

100 kilograms or more of marihuana into the United States from Canada in violation 

of 21 U.S.C. §§952, 960(2)(6) and 18 U.S.C. §2. Counts Six through Thirteen 

continued these monthly importation allegations, with each count charging importation 

in a seperate consecutive month from March, 2008 through November, 2008. (A36-40)

Counts Sixteen through Twenty-four, alleged that during the month of February, 

2008, through November, 2008, Appellant possessed with intent to distribute and 

distributed 100 kilograms or more of marihuana every month except April, 2008, 

in violation of 21 U.S.C. §841(a)(l) and 841(b)(1)(B) and 18 U.S.C. §2 (A42-46)

Proffered Plea Agreement

From indictment in 2010, through 2012, while represented by two different 

appointed counsel during this period, the government and Appellant engaged in 

plea negotiations. Throughout this period, the government proposed that. Appellant 

plead guilty to Count One of the indictment, conspiracy to distribute and possess
with intent to distribute more than a thousand kilograms of marihuana in violation

of 21 U.S.C. §846 and 841(b)(1)(A). The government's offer was favorable because 

Count One, carried a ten-year mandatory minimum sentence, rather than a possible 

twenty-year mandatory minimum sentence carried by Count Three. (A72, 222-224)

However, a plea agreement was never realized and plea negotiations fell 

apart in 2013, as a result of the government's conditioning that Appellant must 

stipulate, inter alia, to a two level Guideline incrfease pursuant to §2D1.1(b)(1) 

for possessing a firearm in furtherance of criminal activity in relation 

allegation by co-operating defendant Sean Herrmann that Appellant had other 

individuals threaten him with a gun with regards to missing proceeds.

to an
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Appellant has asserted that plea negotiations fell apart because the proposed 

enhancement was premised upon Herrmann's ficticious claim that he had been

Whereby, the government relentlessly insisting on thethreatened with a gun. 

the stipulation when the claim was in fact false, and the government knew or should

have known the claim was concocted.

Ultimately, the government forced trial because they made an unreasonable 

demand upon Appellant that was later vindicated by the pre-sentence report. Trial 

counsel vividly recanted at, sentencing that he and Appellant had heated, "nose- 

to-nose, red faced" arguments over his refusal to accept and stipulate to 

threatening Herrmann with a gun. At Sentencing counsel stated:

[Appellant] is rigjnt, He refused to make a deal because any deal offered by the 

goverrmant, prior to the date of trial, include[d] his having to adrit that he placed 

a gun to ht dread of Sean Herrmann and he categorically denied this fron the 

begirmirig.

Frankly, JLdge, I trusted the govemmant's position and the goverrnent's evidence 

and [Appellant] and I had sene nose-to-nose, red faced arguments at the Albany 

Gounty jail as to whether or not he should be pleadirg guilty and he absolutely 

refused to do so if accepting the-the accusation or the allegation that he placed 

a gun to Herrmann's head was goirg to be included, he wnuld not do that.

[] The presantance report is done, and [in] the pre-sentence report the government 

backed away fron the allegation. Se we find ourselves in the nominal position here 

of [Appellant], who wanted to negotiate this case and plead guilty, was prevented 

fron doing so ty the goverrnent's reluctance to give up on this point.

(Sant Trans.,pg.36-37)

Re-Assignment of Case

After three and a half years into proceedings, this matter was re-assigned
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from the Hon. Judge Kahn, to the Hon. Judge McAvoy. No lawful explanation, or 

notification was made prior, notwithstanding, the length of time that had elapsed. 

At the point of re-assignment, the government had not yet provided the bulk of
discovery.

Request For Adjournment of Trial

On March 29, 2013, during a telephone conference, Appellant's jury trial was 

scheduled for June 4, 2013. On April 11, 2013, by written motion, Appellant 

requested a seven month adjournment of the trial date on the grounds that he had 

not yet had opportunity to review discovery that had recently been provided, that

had affected his ability to focus on the instant matter, 

and that Appellant had not been provided adequate discovery to make an informed 

decision on the government's plea offer (Dkt.602).

events in his prior case

On May 13, 2013, in a text 
order Judge McAvoy denied Appellant's request for additional time to prepare for
trial (dkt.603).

Motion For Counsel To Be Relieved & Adjournment of Trial For 90 Days

On May 30, 2013, Appellant moved for appinted counsel to be relieved because 

counsel had failed to share discovery materials with him, obtain materials to 

assist in defense, had not met with Appellant until just two weeks prior to trial 

in order to begin preparations, counsel divulged defense strategy to the
prosecution, and realzing that counsel's application for employment with the

same U.S. Attorney's office months earlier demonstrated a conflict of interest. 

(Appellant had made two prior requests directly to counsel via correspondence 

to inform the court of the perceived conflict, and acrimonious relationship 

that existed months prior to trial.) (Dkt.637, pg.,17-19)

Trial Day One

9



On June 4, 2013, the first day of trial, Appellant informed the court that 

he was in need of more discovery, that was believed to have been withheld (dkt. 

637, pg.17).

The district court denied Appellant's motion for additional time to prepare 

for tial, and for further discovery, notwithstanding, newly appointed pro se

The court directed the government to turn over previously withheld ATF 

reports part of the investigation and subject of controversy raised in the 

prior proceedings (08-CR-701(DNH)).

status.

Trail Day Two and Change of Plea Hearing

On the second day of trial, June 5, 2013, Appellant arrived to court 

realizing that without discovery, or needed time to prepare, together presented 

little chance to adequately defend himself.

Alerting the court to the possibility of entering a plea should certain 

conditions be met. The court thereby granted Appellant fourty-five minutes to 

confer with stand-by counsel. Appellant discussed an alternative to trial, 

while seeking advise whether the court had the authority to depart downward 

based upon mitigating circumstances. Appellant was led to believe that the 

court had the authority to depart from the mandatory minimum sentence. Both 

the court, and government agreed to a sentencing hearing, which was a determinative 

factor in Appellant's decision to plea.

The district court informed Appellant of his rights to trial. The Court 

also advised Appellant the by entering a guilty plea, he would be reliquishing 

those rights. Then, the court asked the government to advise Appellant what 

the maximum or any minimum penalty would be:

AUSA: Yes, your Honor. Counts One and Two, the maximum term of
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imprisonment is ten years , up to life. There is a mandatory 

five years supervised release, up to life; a ten million dollar
a potential ten million dollar fine; a hundred dollar special 

assessment fee.
Count Three, the continuing criminal enterprise, a maximum term 

of imprisonment is a mandatory 20 years up to life, 

possibility of a two million dollar fine and at least three years 

supervised release, a hundred dollar special assessment fee.
For - Counts Five through Thirteen and Sixteen through Twenty-four} 
each of these counts carry a mandatory minimum sentence of five 

years up to 40 years; at least four years supervised release, up 

to life; a possibility of a five million dollar fine, and a hundred 

dollar special assessment fee.

There is a

(A.110-111)
The district court then advised Appellant that there were Sentencing Guidelines

fhat "used to be mandatory, but are no longer mandatory, but still must be 

considered by the Court in the Sentencing process." 

can sentence"
"[S]ometimes the Court

"above the guidelines or below the guidelines"..."depending on 

the facts, the circumstances and the law." (A.112)

• • •

Pro Se Motions To Withdraw Guilty Plea

On June 6, 2013, after having an evening to review previously withheld ATF 

reports, Appellant notified standby counsel via telephone that he wished to 

withdraw his guilty plea to several counts. Appellant also requested that stand­

by counsel promptly notify both, the government and the court.
In August, 2013, two months after trial, Appellant was provided with Jenks 

3500 material. Appellant then moved to withdraw his guilty plea by 

motion filed on September 3, 2013, October 28, 2013, and January 2, 2014, which 

were all denied. (A. 122-134; 157-167,' 175-187)

pro se

In Appellant's September 3, 2013, motion to set aside his guilty plea, 

Appellant alleged that although he wished to enter into a plea agreement, he was
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The only obsticle to anunable to reach an agreement with the government, 

agreement, it was alleged that the government had insisted that Appellant

stipulate to a two-level guideline increase for co-defendant Sean Herrmann's 

false claim that Appellant had threatened him with a gun.

Appellant explained that during plea negotiations, he had repeatedly denied 

the claim that he had anyone threaten Herrmann with a gun.

Appellant explained that during plea negotiations, he had repeatedly denied 

the claim.Appellant explained that he had suggested that his veracity be tested 

by polygraph on the issue. While asserting that if not but for the government's 

insistence that he stipulate to Herrmann's false claim, he would have accepted 

the government's plea agreement. Which included a plea to a single count, Count 

One. However, the government's position was intractable, and consequently, the 

plea was rejected and utlimately was forced to plead guilty to the indictment.

(A.124-126)

In providing additional means of disproving Herrmann's false claim, it had 

been requested that counsel simply make inquiry into whether any other co-defend­

ant 's had corroberated Herrmann's claim. Further requesting that counsel 

investigate additional issues pertaining to government witnesses in order to 

prepare for trial. In response, detailed in attorney correspondence, counsel 

claimed that 'he knew of no way to investigate potential witnesses."

Petitioner explained in the motion that after his guilty plea, counsel 

provided him with DEA-6 reports revealing statements that demonstrated that 

Harrmann's claim was in fact false, and that Herrmann recanted his claim in an 

interview with the government prior to Appellant's guilty plea. In his May 15, 

2013, proffer, Herrmann recanted his story that Appellant threatened him with a 

gun and confirmed that, "no one put a gun to [his] head." (A.145)

Appellant asserted that Herrmann's false claim forced him to reject the 

government's plea offer to Count One, and caused him to plead guilty to the

12



to the indictment, subject to a twenty-year statutory mandatory minimum sentence 

for Count:Three. (A. 128) Appellant argued that as a result of the government's

adoption of Herrmann s false claim as fact, he faced a mandatory minimum setence 

that carried double the sentence of what he would have faced had the 

not insisted that Herrmann's false claim was true.
government 

(A.127-128) Considered along 

with the changes in recent years, scoring would have resulted to include the

drugs minus two adjustment to the drug quantity table. Ultimately subjecting 

Appellant to a guideline range of 135-165 months.

January 2, 2014', Pro Se Motion

In his final motion, Appellant alleged, that it was not until his interview 

with Mr.Craig Penet, from probation that he learned there was a twenty-year 

mandatory minimum sentence for Count Three, from which the district court was not
permitted to depart. (A.180-91)(According to the PSP, Appellant was interviewed
by Penet on June 24, 2013 and August 2, 2013.)

Appellant did not know that there were absolute restrictions applicable to 

his guilty plea until after his decision to plead guilty, which divested the Court 

of authority to depart absent a letter issued by the government for assistance.

It was the Appellant's understanding that the court "depart []if warranted 

based upon mitigating factors," and that there was no truly mandatory mininmum 

sentence. Further alleging in his motion, that had he been fully informed, "he 

would have elected to proceed to trial on the CCE count."

• • •

Sentencing

On September 17, 2013, the district court re-appointed and modified counsel's 

representation from stand-by counsel to counsel of record. Appellant requested 

appointment of counsel to assist with sentencing because the Albany County Jail 
had removed federal law resources from it's library.

On January 7, 2014, Appellant appeared at sentencing held before Judge
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Counsel argued that pursuant to GuidelineMcAvoy, represented by Fred Rench.

§5G1.3, any sentence in the case should run concurrently with appellant's

previous sentence in his Utica case on the ground of relevant conduct. Arguing 

that the players and law enforcement agents were the same, and that the cases 

should have been tried together. (A.219-221)

Counsel also requested that the district court depart from the mandatory 

minimum sentence:

I've got a secondary point which [Appellant] asked me to add and 

that's the Court depart from a mandatory minimum sentence in this 

case and my reasons for the departure below the mandatory minimum, 
I should say [Appellant's] reason for the departure below the 

mandatory minimum are set forth in sequence in the pre-sentence 

Excuse me in my sentencing memorandum and I need not goreport. 
through them.

The district court responded that the court could not depart. (A.221)
Counsel further argued that the government and Appellant were unable to come

to a plea agreement because of the government's intractable stance that, in order 

to reach a plea agreement, Appellant was required to stipulate to threatening 

co-defendant Herrmann with a gun. According to counsel, from the outset of the 

case, Appellant refused to stipulate to threatening Herrmann with a gun, because 

he insisted the allegation was ficticious.

After Appellant's guilty plea, counsel argued that, the government flip 

flopped it's position and abandoned the assertion that the threat had occured.

But, by then Appellant had pled guilty to the indictment. (A.222-224) Appellant 

also informed the district court that he wished to plead guilty, but the false 

allegation prevented him from coming to an agreement. (A.196-198)

Questionably, the government denied requiring that Appellant stipulate to 

the gun enhancement for the false allegation and suggested that it would have been 

the probation department that would have been responsible for scoring the two- 

point enhancement for violence. (A.225-226) However, two plea agreements
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proffered to Appellant, required the firearms enhancement. (A.69-78)

:-£°urt fQund that the corresponding Guideline range was 188 to 235 

months, but. that the twenty-year mandatory minimum sentence on the C.C.E. 

charge applied. (A.234-236) Pursuant to Guideline §5gl.3(b)(1), the court

adjusted Appellant's 240- month sentence to credit the 62 months imprisonment 

Appellant had already served. Consequently, the court sentenced Appellant to 178 

months imprisonment to run concurrently to his prior term. (A.234-238, 244-

248)

Direct Appeal

On September 9, 2015, a panel of this Court issued a summary order affirming 

Appellant's convistions. On appeal, the panel exercised it's baseline aversion 

to reviewing ineffective assistance of counsel claims on direct, 

appellate counsel raised issue, interalia, that upon re-appointment counsel was

On appeal,

ineffective for failing to withdraw Appellant's plea relevant to the false claim 

affecting plea negotiations.

§2255 Motion

Appellant's brief raised the following issues: (I) ineffective assistance 

of counsel(s) and a decision by the court denying request for a fourth resulted 

in a denial of a constitutional rights to counsel under the Sixth Amendment;

(II) Brady violations establish due process violations under the Fifth Amendment;

(III) Appellant's plea was improperly influenced and coersed in violation of due 

process under the Fifth Amendment, and; (IV) ineffective assistance of appellate 

counsel established further violation under the Sixth Amendment.

On June 11, 2018', the district court denied Appellant's motion in it's 

entirety. Holding that "because [] §2255 motion is denied without a need for 

a hearing, [] motion to conduct discovery is denied

found that the "[Appellant] fail[ed] to present viable issues upon which

as moot. The court also
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reasonable jurists could debate...," thereby denying certificate of appealability 

pursuant to 28 U.S.C. §2253.

By Order dated December 19, 2018', the United States Court of Appeals denied 

motion for a certificate of appealability holding that the "Appellant has not 

'made a substantial showing of the denial of a constitutional rights." citing 

Miller-El v. Cockrell, 537 U.S. 322, 327 (2003).

Motion For Recusal

Appellant sought recusal of the Hon.Judge McAvoy in this matter pursuant 

to 28 U.S.C. §455(a). (Dkt. 884) Appellant argued that the appearance of 

impartiality/bias would undermine the fairness of proceedings in evaluation of 

motion brought under Fed.R.Civil P. Rule 60(b),

Rule 60(b) Motion

Appellant moved the district court under Rule 60(b), challenging the 

integrity of habeas proceedings on the following grounds: (1) judicial conduct 

and the appearance of impartiality/bias provide cause for recusal; (2) cousel's

omissions and misrepresentations wrongly influenced court decisions against

In effect, establishAppellant, jeopardizing the integrity of habeas proceedings, 

fraud on the court, and; (3) judicial bias affected the court's judgement in

misapplication of well settled law to Appellant's Constitutional claims.

On November 12, 2019', the district court denied Appellant's motion for 

recusal (dkt.884), and also denied motion to vacate and re-open habeas proceedings 

(dkt's. 887, 880). The court held that the view "would not cause an ordinary 

person to question the Court's impartiality,"...[]..."nothing in the Court's 

statement's, findings, or conduct would indicate to a reasonable, objective 

observer that the Court acted out of prejudice, bias, or antagonism to the 

[Appellant]." (D&O, pg.8)
The court further rejected Appellant's additional grounds brought under
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Rule 60(b) motion "as improper," [and] is not with integrity of habeas

proceedings, but an attempt to challenge his underlying concivtion," and "there­

fore den[ied}... motion as beyond the scope of Rule 60(b)." (D&O, pg.14)

STATEMENT OF FACTS

This case has a long procedural history that also relates to case (08- 

CR-701(DNH)). In a second indictment, the government named Appellant alleging 

his involvment in various marihuana related violations on March 13, 2010. (Dkt. 

79) After a great deal of pre-trial motion practice and lengthy proceedings 

involving numerous co-defendant's held before the Hon.Lawerence E. Kahn, the 

Hon. Thomas J. McAvoy was re-assigned the case on March 13, 2013. (See Dkt.588) 

Prior to court re-assignemnt, Appellant had requested two prior appointed 

attorney's to be relieved on grounds of ineffective assistance of counsel. In 

demonstrating these claims, first, Mr. Zuckerman was unwilling to provide so

or any sort of professional history other thanmuch as a contact phone number 

that counsel had once been prosecutor. Mr.Zuckerman was the first attorney to

aggressively advocate for accepting a verbally offered plea to Count One, which

was to include the aforementioned 2pt enhancement premised upon Herrmann's false 

allegation. Counsel also persisted on 

ing:that any potential sentence would not matter.
co-operation with the government, suggest- 

At this point, merely a week
into proceedings, counsel had not been provided discovery let alone had an
opportunity to adequately review the case in order to effectively qualify a 

possible plea. Consequently, the district court agreed that counsel's pre­

mature advocation for a plea without having reviewed discovery was justification 

for re-appointment of counsel. (Pre-Trial Trans.,pg.14)

As a result, Attorney Gaspar Castillo was then appointed to represent

Appellant. Mr.Castillo's conduct has also become known to this Court in other 

Where in 2016', while appellant's direct appeal was pending, Chiefmatters.
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Judge Dennis Jacobs suspended cousel from representing clients in the Second 

Circuit Court of Appeals. See e.g. In Re Castillo, 645 Fed.App.29; In Re 

Castillo, 645 Fed.App. 41 (2d Cir.2016)("[Gastillo] by defaulting on numerous 

occasions...,[] put his client at serious risk of prejudice...failed to alter 

behavior."); In Re Gaspar Castillo, 2018 U.S. App. LEXIS 1272 (Attorney discipl­

inary record would be provided to judge and parties in an inmates §2255 

proceeding since the record was arguably relevant to the claim.) Appellant had 

filed a complaint citing grievances with the Third Department is 2013 regarding 

misconduct. See e.g. (08-CR-701(DNH)), dkt.131, 92-1).

Counsel's deficient performance played a pivitol role in affecting both 

proceedings. Most critically, plea negotiations that had lagged un-necessarily 

for over two and a half years; Whereby, counsel pursued no avenue of remedy in 

efforts to vindicate Appellant of the false claim made by Herrmann. It can also 

be said that counsel failed to take up the Cudgel's. Mr.Castillo caused default 

to a critical Rule 33 motion relevant to (08-CR-701(DNH)) causing request for 

another re-appointment.

Pre-trial, Appellant raised three significant issues pertaining to third 

appointed counsel Fred Rench. Asserting that counsel operated under a conflict 

of interest, disclosed defense strategy to the prosecution, and several issues 

related to discovery. (Dkt's 599, 601, 602)

Illustrating these issues, in correspondence dated March 9, 2013, and 

March 26, 2013, addressed to counsel, Appellant detailed the following, "I hope 

you make the request...[a]fter having a few months to consider your conduct [and] 

application [for employment to the U.S. Attorney's Office]. I feel it's your 

obligation to pursue remedy with the Court." Then on March 26, 2013, Appellant 

questioned counsel's motives, "why did you wait until after the attempted plea 

to inform me of your application to the U.S. Attorney's Office. [] I tell you 

my trust level is at zero even less based on history and experience." (Dkt.880,
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attached letter's)

On Hay 30, 2013, Appellant moved to remove appointed counsel (dkt.623).

Then on June 4, 2013 occuring the first day of trial, the district court denied 

Appellant's request. In justifying it's denial, the court stated, "Mr.Rench 

and Mr.Castillo have tried many cases in front of me and they're very competent

and very capable and if I were in the position that you are in, I would certainly 

want either one of them to be my representative." (See Dkt.637, pg.3-6)

Appellant also informed the court that he was in need of discovery material 

that was believed to have been withheld. Specifically asserting "serious Brady 

violations" with both matters. The government assured the court that all 

discovery had been disclosed. Once again, Appellant attempted to pursue his 

discovery claims, but instead, the court stated that it would not hear anything 

further because the jury was ready. Holding it's stated position that "it's 

time for this case to be disposed of." Id. at 5-6.

After having a brief opportunity during the evening to review previously 

withheld ATF reports provided on the first day of trial, 

court granted Appellant fourty-five minutes to confer with counsel regarding the 

possibility of entering a plea.

Appellant considered, inter alia, the government's irrecusable position 

relevant to the proffered plea together with the newly revealed favorable material. 

Formulating that by evidencing certain exculpatory facts that it may have been 

possible to warrant a downward departure based upon mitigating factors.

Appellant then stated:

"Your Honor, I'm prepared to plead guilty today. I would state 

on the record that I intend to request a sentencing hearing in 

this case. It is my understanding that the government will not 
object to me calling witnesses in the hearing, including Agent 
Murphy, Michael Cook, and Sean Herrmann, and I will be reasonably 

allowed latitude while examing these witnesses at the hearing."

On the second day, the

- r •

19



(Change or Plea, pg.34-36)

As previously detailed in several pro se pleadings, it had been-Appellant1s 

misinformed belief that the court had authority to depart from any potential

Appointed counsel's knowledge of Appellant's misinformed belief can

[], culminating in discussion just 

" Id.36

sentence.

be inferred from "extensive conversation • • •

a few moments ago, perhaps the last hour

At the change of plea hearing, counsel represented to the court that

• • •

"we've had complete discovery," irrespective of Appellant's request for additional 

materials. Upon further inquiry the government also declared, "[y]our Honor, 

we've turned Over all the discovery we have related to the case." Stating the 

importance of discovery to the pending matter, the Court stated:

"[T]his has to be done correctly from a proceedural standpoint.
is that all the evidence that is goingAnd the important thing 

to be offered before this Court has been turned over to and the 

defendant knows about it." (id. 18-19)
Despite the court's stated instruction, neither the government or counsel alerted

• • •

the court to the non-disclosure letter (agreement) that had been issued and agreed 

upon. Counsel made an agreement with the government that scores of Jenks 

material disclosed on May 21, 2013', would not be provided to Appellant. (Dkt.

725, cover letter) Moreover, no formal request had been made to the court.

On the same day, the court accepted Appellant's open plea to the indict­

ment, notwithstanding, the aforementioned circumstances. The next day, on June 

6, 2013', Appellant telephoned counsel and advised him that he desired to with­

draw his plea evidenced by letter dated June 11, 2013'.

Then,:in a letter dated June 7, 2013', counsel detailed that, "upon 

returning to my office on June 6, 2013', I noticed a number of email messages 

directed to me from AUSA Dan Gardner. As I recall, much of the information was 

sent to me by Mr.Gardner at your request. I now enclose these materials herewith 

as I believe they may bear upon your Utica case and ultimately, upon the Albany
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case." (219 pg's of Jenks material that had been withheld from pro se litigant.)

Them on June 25, 2013*, counsel states in a letter that, "I have compiled 

arid boxed the discovery material and Jenks material from your trial which 

provided to me by the U.S. Attorney's Office. I will be dropping the box off 

at the Albany County Jail in the near future." (Material subject of the 

disclosure letter)

On November 6, 2013', Appellant wrote to the former Acting United States 

Attorney responsible for bringing both indictments. After a thorough review 

of withheld material relevant to both matters, the letter stated:

was

non-

"With respect for the court and in the interest of justice," 
..."bringfing] to your attention certain developments that
would potentially reflect negatively...on the U.S. Attorney's 

Office. Your extensive knowledge of both matters may prove 

valuable where others lack in reaching resolution. [] Any 

further proceedings taken upon my behalf in order to vindicate 

myself of the unjust [Utica] conviction, and in furtherence of 
relief to the statutory minimum involved in the second matter
would only stand to reflect negatively on the U.S. Attorney's 

Office, and agents involved in both investigations. In order 

to achieve a combined resolution, it may be prudent to enter 

into discussions with the current authority...It is my feeling 

that in order to achieve this both efficiently and effectively, 
any aid you Honor may lend would serve the interest of justice. 
Respecting that any direct involvement would not be permitted 

by your Honor's current designation. (Dkt.686)

The former acting U.S. Attorney displayed an unusual interest by attending 

Appellant's first trial. The letter was addressed directly to the subject party 

and was not intended to be included as part of the record. Part of the motivation 

behind writing the letter stemmed from the fact that judicial and prosecutorial 

re-assignment had occured. Both of which caused gaps in proceedural history 

and familiarity with matters.
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SUMMARY OF ARGUMENT

Court's have held that there exists no exact formula for recusal, facts 

and circumstances must be evaluated on a case by case basis. Evaluation must 

apply an objective standard, not a subjective one by the party involved. The 

Constitution created an independant federal judiciary in order to ensure that 

judicial decisions would be impartial and made only upon law. Tradition is to 

assure not only fair and impartiality. As such, it is preferable for a judge 

to err on the side of caution and disqualify himself in a questionable case.

After nearly four years of proceedings, involving more than twenty co­

defendants, Appellant was the only defendant to be subject to judicial re­

assignment. Raising an initial question, re-assignment is a procedure that is 

unusual, and used as an exteme remedy that is rarely imposed. Especially where 

proceedings had begun nearly a year prior to Appellant's indictment, and continued 

for several co-defendants in front of the original judge at the time of re­

assignment. Recusal is justified in order to provide balace, to give the 

appearance of fairness and impartiality.

Statements made by the district court not only suggest that the court

" T*

harboured a prejudicial view of Appellant. But also, demonstrated improprieties 

committed by the court illustrates that the court failed to remain impartial. 

Together, reasonably calling into question the integrity of habeas proceedings 

in view of the facts and circumstances presented by this case.

The need to hold the balance clear and true between the government and 

Appellant is especially justified in prosecution(s) inolving questionable 

conduct on the part of the government. Several instances illustrate a consistent 

pattern of Brady violation. Also including deficient assistance by appointed 

counsel's exhibiting sympathies towards the prosecution.

A motion for an indicative ruling was decided while direct appeal was
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pending, leaving no opportunity to file for recusal. Moreover, the court's 

statement and position went unrecognized by appellate counsel. Additionally, 

Petitioner was convinced, absolutely convinced and kept faith that Judge McAvoy

could see the truth and would do the right thing irrespective of the misperceived 

threat. Also, the court unreasonably failed to account for the pending duration 

of time that had elapsed while under direct appeal in it's time calculation.

Prior to the habeas decision there was no indication that the court would 

not even be willing to accept honest mistake. While in view of all the facts 

and evidence pertaining to appointed counsels, relevant to his Sixth Amendment 

claims. It was not until the habeas ruling itself, while in the face of such

evidenced conduct that rocked the faith previously held in the court by Appellant. 

Most critically, in view of the facts and circumstances pertaining to the

ineffective assistance of counsel experienced during plea negotiations.
> • _ . •; • ■

conclude that Petitioner has not be wrongfully subjected to a double statutory
To

penalty would be wholly unreasonable. Especially where no hearing has been 

held in order to resolve any disputed facts. On this issue, judicial precedent
established by the Second Circuit Court of Appeals and the Supreme Court 

binding on the lower court.
are

The district court's decisions on this issue cannot 

be located within law as established by judicial precedent.

Hi: ARGUMENT

A. Grounds For Recusal

Appellant asserts that because Hon. Judge McAvoy has overlooked critical 

facts, failed to acknowledge honest mistake, and recognize a disqualifying 

disposition and circumstance, together establish an abuse of discretion.

The Supreme Court has recognized the importance of need to disqualify trial 

judges "based upon...judges motivation to vindicate a prior conclusion when 

confronted with a question for the second or third time and given that judges

pre-

23



sometimes find it difficult to put aside views formed during some earlier 

proceedings..." See Liteky v. United States, 510 U.S. 560, 562-63, 127 L.ED 

474, 114 S.Ct. 114 (1994)

1. Prior Re-Assignment

No consideration or response was given in denial of recusal addressing the 

issue of prior re-assignment of Appellant's case to Judge McAvoy, after two and 

a half years of proceedings. As previously stated, Appellant was the only defendant 

of more than twenty co-defendants to have re-assignment occur where Judge 

McAvoy "took over management of the case on March 13, 2013", in "efforts to 

promote a speedy trial." (D&0, pr.2,12)

The court's exhibited pre-disposition that, "it [was] time for this case 

to be disposed of," demonstrates the type of circumstance that would justify 

recusal in evaluation of issues and, questions for possibly a second or third 

time. (Dkt.637, at 5-6) Especially where possible relief would require re-opening 

habeas proceedings resulting in further action.

In evaluating the effects of prior re-assignment, consideration must be 

given to the following facts. First, the court was completely unaware of the 

lengthy plea negotiations and controversial circumstances provided by the 

government's use of Herrmann's false claim as part of stipulation to the 2pt 

enhancement. When in fact, Appellant had been truthfully denying the allegation 

and objecting to it's use. All the while appointed counsel(s) failed to 

adequately act in a role as advocate by pursuing several reasonable avenues of 

vindication.

Furthermore, the court was completely unaware of attorney Gaspar Castillo's 

negligent conduct that directly attributed to any delay, timeliness issues 

resulting in default, and a continuous pattern of conduct also exhibited in other 

Ultimately leading to disciplinary action occuring during the pendancymatters.
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of appeals;. These facts considered together, suggest that the court has been 

unwilling jto set aside views formed early on in proceedings.

Unexplainably, re-assignment occured notwithstanding Second Circuit 

precedent establishing that cases are only re-assigned in "unusual circumstance." 

See Gonzales v. Hasty, 802 F.3d 212, 225 (2d Cir.2015)(quoting United States v.

Robin, 553 F.2d 8, 9-10 (2d Cir. 1977)). Re-assignment is "an extreme remedy 

rarely imposed." See United States v. New York, 717 F.3d 72, 99 (2d Cir. 2013) 

(citing United States v. Jacobs; 955 F.2d 7, 10 (2d Cir.1992)). There was nothing
about the Appellant's case at the time of prior re-assignment that would have

met the above cited standards in order to justify the Unusual proceedure.

Alternatively, counsel Fred Rench provided ineffective assistance for 

failing to object to re-assignment in view of the aforementioned facts and 

circumstances.

In view of additional facts and circumstances presented by this 

including instances Of perjury, misrepresentation, and evidence tampering. 

Reasonable argument exists that these issues have not been given due consideration 

under relevant jurisprudence. It is important to also consider that a prior 

ineffective assistance claim raised on direct, was deferred to habeas proceedings 

and has went unreviewed by this Court. Evaluation of this issue by the district

case,

court twice in seperate proceedings, has been tainted by prior statements made 

by the court relevant to subject attorney; Considered together raises a question 

of impartiality. Whereby, the court's statements declaring competence in the

subject attorneys, render it unlikely that the court would reverse it's previously 

stated position.

In Turney v. Ohio, 273 U.S. 510, 532 (1927), the Supreme Court held that 

recusal is warranted in order to provide [Appellant] opportunity to present 

claims to a court unburdened by any "possible temptation...not to hold the 

balance nice, clear, and true between the government and defendant." Id.
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Further considering that previously, the district court has demonstrated a 

prior unreasonableness and arbitrary insistence upon expeditiousnessj-in the 

face of justifiable requests for further discovery, needed time to adequately 

prepare in light of newly appointed pro se status, and request to remove assigned 

counsel Fred Rench.

To further demonstrate the district court's pre-disposition to dispose of 

this matter, that might reasonably cause any objective observer to question 

impartiality. Evaluation should be given to .the following facts and,circumstances. 

On the first day of trial, Appellant raised issue that "[t]here is serious Brady 

issues invloving this case with the Office of the Northern District, because [] 

the investigations were going on simultaneously. Officers were aware of both 

investigations at such time. Mr.Murphy [DEA Agent] was present at the first 

thing. [] They deliberately withheld [or destroyed] evidence that exculpated

what happened." )Dkt.637, pg.15) 'T started requesting discovery, which I don't 

even have [to] this date. Important recordings, again, that goto, [] evidence 

being withheld and situations that I've already experienced." Id.17 (See also,

08-CR-701(DNH))

In addition, Appellant requested seven witnesses for trial, one of which 

was not available despite involvment in (08-CR-701), and while being indicted 

relevant to the instant matter. (See Dkt.637, pg's, 27-30) None of which had 

been made available to pro se defendant at the time of jury selection.

Despite the district court's declaration that "this has to be done 

[correctly] from a procedural standpoint." Id. These issues involving questions 

of Due Process went unresolved when the court later declared, "[y]ou know 

Mr.Malachowski, I want to hear what your concerns are, but you have got to 

realize we are on a limited time..." Id.

Due Process under Brady v. Maryland, 397 U.S. 724, 90 S.Ct. 1413, 25 L.Ed 

2d_747 (1970), provides that where misrepresentations made by the prosecution
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render a plea involuntary and unknowing. In United States v. Fisher, the Fourth 

Cicuit Court of Appeals "reversed the lower court's denial of habeas relief 

hinging it's decision on egregious impermissable conduct (misrepresentation) 

antedat[ing] the entry of plea and because the misconduct influenced the decision 

to plead guilty or, put another way, it was material to that choice. Further 

supported by the United States Supreme Court holding that government misrepresent­

ations -constitute impermissable conduct. Fisher, at 2 (See Dkt.880, pg.33-36) 

Appellant has evidenced through habeas proceedings that the government 

misrepresented evidence that Herrmann was threatedned with a gun when the 

prosecution knew or should have known of the falsity. And, that all evidence 

recordings material to proceedings had been turned over when they had not.

Forensic evidence now provides that the government has withheld, and tampered 

with evidence recordings. Prohibited conduct committed by agents involved in 

the investigations). Indeed, these issues had been raised pre-trial, notwith­

standing, the governments reluctance to provide adequate discovery to Appellant.

2. The District Court Unreasonably Applied An Objective Standard Of Review.

As stated by the court, under federal law, "[a] judge is required to recuse 

[him]self from .'any proceeding in which h[is] impartiality might reasonably be 

questioned.'" citing SEC v. Razmilovic, 738 F.3d 14, 31 (2d Cir.2013)(quoting 

28 U.S.C. §455(a)) Recusal is examined under an "objective" standard: "the 

question is whether an objective and disinterested observer, knowing and under­

standing all of the facts and circumstances, could reasonably question the 

court's impartiality." Id.

Appellant argues that the use of "might" in the statute clearly mandates

that it would be preferable for a judge to err on ther side of caution and 

disqualify himself in a questionable case. See Potashnick v. Port City Constr.

Co., 609 F.2d 1101, 111 (5th Cir.1980), cer.denied, 449 U.S. 820, 66 L.Ed 2d
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22, 101 S.Ct. 78 (1980). The Supreme Court has repeatedly stated that "justice 

must satisfy the appearance of justice."

75 S.Ct. 11, 99 L.Ed 11 (1954), see also; In re Murchison, 349 U.S. 133, 136 75 

S.Ct. 623, 625, 99 L.Ed 942 (1955))* and; Turney v. Ohio, supra.

Offalt v. United States, 348 U.S. 11,

Appellant asserts that the following evidenced statements present a 

reasonable possibility that

an observer uncolored by prior feelings and opinions could 

reasonably question the cout's impartiality. (See e.g., Dkt.884, pg.4-6) 

Statements made by the court occurring pre-trial and prior to habeas proceedings 

raise natural questions concerning impartiality.

a. Evinced from the district court's ruling relevant to (dkt.753, pg.6,

a thinly vieled threat tofootnote), Judge McAvoy held that Appellant made "

[former acting U.S. Attorney] Migistrate Judge Baxter." (See e.g., Dkt.880, 

pg. 4-5)

• • •

In sum and substance, Appellant argued that this statement and position 

held by the court evidence a prejudicial view formed during procieedings. A 

stated view formed prior to habeas proceedings, thereby, jeopardizing the 

integrity of proceedings. Especially where no threat existed, but misconstrued 

as such. This is not some usual circumstance that would be easiliy overlooked 

by an objective observer.

In response, "[t]he court disagree[d]," holding that "[e]ven accepting 

the [Appellant's] position that the court misconstrued his intentions in writing 

the letter, nothing in the court's characterization of that document would lead 

and ordinary person to question the Court's impartiality in the matter." (D&O, 

Pg-9)

Appellant argues that the court's view is a Subjective one, and not an 

objective one. It is unreasonable to conclude that an objective observer, or 

an "ordinary person" as stated by the court, would reason the
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"mischaracterization" away as any part of normal occurance, and not cause 

sort of question to impartiality.

any

Plain and simply, the court's statement gives rise to two independant 

questions which naturally cause impartiality concerns. First, the court provides 

no clarification, nor identifies what type or possible threat has been perceived.

Especially where no hearing or further inquiry into the matter occured in order 

to dispell or dispose of any possible error.

Second, reasonableness provides that any objective observer would indeed 

question the court's use and reference of the letter in response to appellate 

counsel's motion for an indicative ruling (see dkt.753) Otherwise what possible 

explanation could be given by the court, except for one that would be disingenious. 

Which arguably in and of itself supports the inference of impartiality.

There are two underlying facts to consider here, the motion (dkt.753) 

primarily involved the ineffective assistance of counsel directly pertaining to

An attorney to which the court provided false assurances,attorney Fred Rench.

and completely misrepresented the court's experience- which were known or 

should have been known to be false. And, re-iterating that the letter was not 

submitted or filed as part of the record or docket by Appellant.

■which raise questions to it's use not only by the court, but also the government. 

The Supreme Court has held that judicial misconduct may be found where 

remarks "reveal an opinion that derives from an extra-judicial cource."

Circums tances

a court s

See

Liteky, supra. Arguably, the letter constitutes an extra-judicial source.

Furthermore, because the court also deemed that it "found the matter 

Suspicious is hardly surprising," provides further support for recusal. (D&0,pg.l0) 

In review of the record, the court overlooked critical facts and should not have 

found Appellant's efforts at resolution suspicious, or threatening in any 

manner. Occuring the first day of trial, the government raised issue to 

Appellant's witness list. Judge Baxter had been requested to be produced for
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Explaining the theory that, "at the time, your Honor, he

I guess a supervisor [] at the time, and

Information and

possible testimony, 

was not a judge []. He was actually • • •

he was the one conducting both investigations, your Honor, 

responsibility as far as evidence and conduct going to, [], to both of these 

[cases], his awareness of both of them at the same time." Id.32-33.

The court was also aware that as acting

In response,

the court agreed to make him available.

U.S, Attorney, Judge Baxter attended Appellant's first trial.

For consideration in evaluation of this issue, an objective observer fully 

informed and understanding of all the facts and evidence. Would necessarily 

include the aforementioned instances of evidence tampering, perjury, misrepresiht- 

ation, questionable conduct relating to discovery through both prosecutions. 

Therefore, might reasonably cause an objective observer to call into question 

the court's impartiality, Especially where the court has held no hearing, or

thus far found no impropriety in relation to prohibited conduct in consideration 

of Constiutional issues. Considered collectively, illustrates a rather subjective 

standard applied by the court in evaluation of recusal.

Judges commonly disqualify themselves when a fellow judge in their district 

is a party to a legal proceeding. While Judge Baxter is obviously not a party 

to the case before the court, he was figured into possible testimony. See e.g., 

Foludniak, supra. Appellant argues that a reasonable person might question whether 

a judge in the Northern District might be affected in ruling, either consciously 

or subconsciously, by friendship or a spirit of collegiality or because of the 

relationship between judges on the same bench.

In further support of this claim, had the court provided an opportunity 

to be heard in light of the factual issues that were in dispute involving 

attorney Fred Rench. At a hearing providing opportunity to examine counsel , 

truthful testimony would have revealed Appellant's numerous requests to counsel 

to pursue similar line of resolution. Requesting that counsel attempt reaching
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resolution;with a higher authority, namely the current U.S. Attorney at the 

time. On the theory that the newly reassigned AUSA's, were unaware and uninformed 

of prior proceedural and underlying history. It cannot be said if counsel had 

in fact made any actual attempt at this form of resolution prior to Appellant's

Counsel's application for aiplGprafc? with the same office, inindividual effort.

essence, had been rejected.

b. Pre-trial statements plainly demonstrate that the district court failed 

to remain impartial. Moreover, the false assurances and misplaced confidence 

given by the court in support of the subject attorneys were improper.

884, pg.4, 7-11; Dkt.880, pg.17-25)

Utilized in part as justification in denial of pre-trial Sixth Amendment 

claims, the court sided with subject attorneys by Stating, "[l]et 

that Mr.Rench and Mr.Castillo- I don't know much about Mr.Zuckerman, I've only 

had him a few times- Mr.Rench and Mr.Castillo have tried many cases in front of 

me and they're very competent and very capable and if I were in a position that 

you are in, I would certainly want either one them to be my representative." 

(Dkt.637, pg.5-6) The statement clearly demonstrates specific reference to 

subject attorney's, and not to the court's experience in general.

In denial of recusal the court held, "[t]he court spoke from experience, 

and even if [Appellant] were correct that the Court's view was a mistaken 

nothing in the Court's statements, findings, or conduct would indicate to a 

reasonable, objective observer that the Court acted out of prejudice, bias, 

or antagonism to the [Appellant]." (D&O, pg.8) This holding is problematic for 

several reasons.

Giving abundance of respect to the court, for sake of arguendo, if 

characterization provides only that the court's view was mistaken.

fails accept even honest mistake, applying a subjective standard evidenced by 

the response. Also, the court's response provides no evaluation in consideration

(See Dkt.

me assure you

one,

The court
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of the facts and circumstances existing from the pre and post letter positions 

represented by the court.

A further demonstration of this argument exists in the face of attorney 

Caspar Castillo's suspension occuring during the relevant time period, and 

evidence undermining Rench's veracity while under oath. Further establishing 

that the court's statments were improper. The court's ruling does not provide 

consideration given to an objective evaluation of evidenced attorney conduct 

against the court's statements.

In speaking to the court's impropriety, the American Bar Association's 

standard of impropriety is also an objective one: "A judge shall avoid impropriety 

and the appearance of impropriety." Is. at 888 (quoting Model Code of Judicial 

Condut 2 Am Bar Ass'n 2004) The ABA Model Code's test for appearance of impropriety 

is 'whether the conduct would create in reasonable minds a perception that the 

judge's ability to carry but responsibilities with integrity, impartiality and 

competence is impaired."' Id. (quoting Canon 2A) See e.g., Neroni v. Grannis,

2016 U.S. Dist. LEXIS 108967

Appellant acknowledges that while there is a large place in the course of 

proceedings for defense attorneys acting as an officer of the court. To 

effectively and ethically encourage plea's while meeting ABA standards. However, 

the facts and circumstances of this case do not warrant the court's approbation 

of grievous attorney conduct. The court's ruling suggests that it is willing to 

overlook such striking conduct in consideration of Constitutional rights would 

cause any reasonable objective observer to question impartiality.

3. Timeliness Of Motion For Recusal

The district court held that "[a] complaint about a ruling that came 

eighteen months before [Appellant] filed his habeas petition can hardly be a 

complaint about the fairness or integrity of the habeas proceedings." Id. pg.13
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Further holding that, "[Appellant] has not presented any evidence other than 

broad speculation that the Court's supposed bias continue[d]." Id.14

To conclude that Appellant's arguments are made without a firm factual 

basis, supported by evidences rulings and conduct, would be unreasonable.

Court statements and action compared pre and post letter while in view of 

evidenced attorney conduct, considered against the habeas ruling and jurisprudence 

relative to each issue cannot be considered "broad speculation" under an objective 

It is beyond refute that everyone makes mistakes, honest or otherwise, 

there should be no exception under the rule of law, in this instance.

Appellant re-iterates that it was not until the court's habeas decision 

was pronounced did it occur that something was amiss. Previously holding stead­

fast to the belief and faith that Judge McAvoy would ajudicate the matter 

fairly and impartially. Second Circuit precedent establishes that "[a] recusal 

claim must be 'made at the earliest possible moment after obtaining knowledge 

of facts demonstrating the basis for such a claim.'"

& Medical Str., 829 F.2d 326, 333 (2d Cir.1987)

standard.

See Apple v. Jewish Hospital

4* Appellant's Rule 60(b) Motion Demonstrates A Plausible Sixth Amendment Claim

That Warranted A Hearing. (See e.g. Dkt.888, pg.26-37)

Under Rule 60(b), an evidentiary hearing on an ineffective assistance of

counsel claim is required only when the Petitioner has stated a "plausible" 

claim. See Puglisi v. United States, 586 F.3d 209, 213 (2d Cir.2009). Depending 

on the facts developed through discovery, [Appellant] may also be able to 

demonstrate relief in pursuit of his Fifth and Sixth Amendment claims.

Furthermore, Second Circuit precedent provides that Rule 60(b)(1), 

authorizes relief from a judgement or order based on "mistake, inadvertance, 

surprise, or excusable neglect"-"is available for a district court to correct 

legal errors by the court." See United Airlines v. Brien, 558 F.3d 158, 175
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(2d Cir.2009)(quoting In re 310 Assocs., 346 F.3d 31* 35 (2d Cir.2003)). Under

this rule, Appellant was permitted to identify court mistake or inadvertance 

providing opportunity to correct legal errors committed during habeas proceedings.

The District Court's Evaluation Was Unreasonable.a.

Evidenced from the habeas ruling itself, the district court does not 

squarely address Appellant's arguments for recusal by providing legal grounds 

as to why binding judicial precedent had not been applied under habeas consider- 

Based upon the court's experience, intelligence, and thoroughness, the 

only reasonable inference that can be drawn is that either impartiality or bias 

affected the judgement resulting in error.

In response to Appellant's argument that "judicial bias affected the court's 

judgement in the misapplication [or overlooking] of well settled law to []

the Court held, "[Appellant's] argument here again

ation.

constitutional claims,"

rehash the events that led to his plea bargain and allegedly defiecient conduct

[Appellant] challenges the underlyingof his attorneys." Concluding that, " 

conviction, which is not the proper purpose of a Rule 60(b) motion seeking to

t « •

overturn a decision on a habeas peition." Id.,pg.l6

Again, the ruling does not provide legal grounds as basis for applying 

this holding in view of Rule 60(b)(1), guided by Brien, supra. At no time did 

Appellant's motion request that his convictions or sentence be vacated, but 

merely that habeas proceedings be re-opened under the cited grounds.

b. The District Court Abused It's Discretion In Denying Appellant

Reasonable Opportunity To Be Heard Through A Hearing.

Under habeas review, counsel's sworn admissions and statements contrary 

to evidence provided sufficient apprisal to a conflict of interest, 

further evidenced by counsel's statements made at sentencing.

Which was

Therefore,
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obliging the court to conduct inquiry into the plausible ineffective assistance 

claim. . J:

The Second Circuit Court of Appeals has held that, "where the district court

fails to make such an inquiry," constitutes this "to be reversible error." See 

United States v. Williams, 372 F.2d 96 (2d Cir.2004). Appellant's conflict of 

interest claim relative to Fred' Rench is governed by Puglisi v. United States,

566 F*3d 209 (2d Cir.2019)("if material facts are in dispute a hearing should 

usually be held, and relevant findings be made."), see also; Armienti v. United 

States, 313 F.3d 807, 810 (2d Cir. 2012)(remanding for a hearing where appellant 

alleged specific instnaceS of attorney deficiencies that were product of specific 

conflict of interest.)

i. Rench's statement's made at sentencing clearly demonstrateed cousel's 

sypathies and support of the prosecution that existed pre-trial through sentencing. 

Also demonstrating that the false claim made by Herrmann prejudiced counsel's

view of Appellant affecting his performance. It is important to note that plea 

negotiations hinged on counsel's mistaken belief (performance) that the 2pt 

enhancement was justfied. In view of these facts, and given the circumstances 

in request for recusal, the district court was to apply an objective standard

of review. Which provides that a fully informed, of all relevant law and facts, 

would not have raised question of impartiality in view of the decision. But,, 

see also; United States v. Cronic, 466 U.S. 262, 271, 101 S.Ct. 1097, 67 L.Ed 2d 

220 (1981)("A defense attorney who abandons his duty and loyalty to his client 

and effectively joins the [government] in efforts to attain conviction [or] 

sentence suffers form an obvious conflict of interest."), and; Cuyler v. Sullivan, 

466 U.S. 335 (1980) Under review, this court must also consider what inference 

would be drawn considering counsel just previous to appointment, applied for 

employment with the very same U.S. Attorney's Office.

ii• For further consideration, an objective observer would also be
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required to consider evidence of attorney Gaspar Castillo's suspension in 

addition to the aforementioned facts. What appearance does it give where 

Appellant had been represented by an attorney who did not appreciate his profess­

ional responsibilities. Especially through the most critical stage of plea 

bargaining. Through a hearing, Castillo's disciplinary record could have been 

included because it became relevant to Appellant's Constitutional claims under 

habeas review. In Re Gaspar Castillo, supra.

The district court has thrice overlooked Rench's sworn affirmation

Counsel's sworn affirmation in

iii.

in consideration of Sixth Amendment claims.

contradiction to evidence available to counsel further suggests impropriety. 

Especially where the district court has failed to address veracity issues through 

three pleadings which have resulted in adverse decisions. Issues that involve 

counsel's oath given to the court which has been substantially challenged in 

view of evidence. The court's reluctance to address the impropritey deminishes 

the integrity of proceedings. Moreover, these circumstances suggest that the 

court has accepted counel's statements as true in denial of habeas relief. 

Providing grounds under Rule 60(b)(3), asserting that cousel's misrepresentations 

and omissions have wrongfully influenced negative decisions against Appellant.

The aforementioned facts and circumstances weighed together cause to 

unbalance the scale of impartiality. In determining whether the district court's 

judgement was affected by impartiality, this Court must evaluate the following 

claim also.

c. Appellant Received The Ineffective Assistance of Counsel During The

Plea Bargaining Stage.

Appellant argues that Missouri v. Frye, 566 U.S. 134 (2012), governs this 

Under Frye, the Supreme Court held that the Sixth Amendment right to 

effective assistance of counsel extended to the consideration of plea offers that

issue.
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lapsed or were rejected. That right applied to "all 'critical' stages of criminal 

proceedings." Id. See also; Strickland v. Washington, 466 U.S. 668, 687 (1987) 

(See dkt.880, pg's. 28-33)

"To show prejudice where a plea offer has lapsed or been rejected because 

of counsel's deficient performance. [Appellant] must demonstrate a reasonable 

probability that [he] would have accepted the more favorable plea offer had 

[Appellant] been affored effective assistance of counsel and that the plea would 

have been entered without the prosecution canceling it or the trial court's 

refusing to accept it." Id.

Also relevant to this issue, this Court must also consider the extra-ordinary 

circumstances presented by misrepresentations made by the prosecution rendering 

Appellant's plea involvuntary and unknowing supported by precedent found under 

Brady v. Maryland, 397 U.S. 724, 90 S.Ct. 1463, 25 L.Ed 2d 747 (1970), see also; 

United States v. Fisher, 2013 U.S. App. LEXIS (4th Cir.Md., April 1, 2013)(See 

Dkt.880, pg.34-37, 08-CR-701) Under Fisher, the Fourth Circuit Court of Appeals 

reversed the lower court's denial of habeas relief hinging it's decision on 

egregious impermissable conduct (misrepresentation) antedat[ing] the entry of 

plea and because the misconduct influenced the decision to plead guilty or, 

put another way, it was material to that choice. Supported by the United States 

Supreme Court holding that government misrepresentations constitute impermissable 

conduct. Fisher, at 2.

i. The proposed plea agreement including Count One, had been both rejected 

and then lapsed prior to pro se. appointment which occured the first day of trial.

Noting, pro se appointment had only been requested as a direct result of the 

experienced ineffective assistance of counsel. See Frye, supra.(evaluation 

applies to all critical stages, involving both rejected and lapsed offers.)

ii. Both Castillo and Rench failed to advise Appellant that he could have
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pled to Count One, according to the proposed agreement and then challenged the 

2pt enhancement under Brady. A challenge based upon the actual context and 

misrepresentations made under the actual agreement. Further advising Appellant 

that challenges could have been made during the pre-sentence investigation and 

through a sentencing hearing. Assuming arguendo that the government would have 

honored it's obligations under Brady. Providing both, evidence of Herrmann's 

recantation and previously withheld ATF Reports. Acting on information provided 

by Appellant during relevant interviews, Mr.Craig Penet of probation would have 

been onligated to inform the court of his findings.

iii. A court must evaluate whether it would have accepted the plea. And, 

evaluate whether the government would have retracted the stipulation in formal 

proceedings while presented with evidence that suggests it knew or should have 

known the allegation was false.

Through formal proceedings while in view of the actual agreement, the 

government would not have been able to switch it's represented position as 

occured in habeas proceedings.

iv. In speaking to counsel's performance, the reason that neither attorney 

provided the aforementioned advice (overlooked). Is that they both had accepted 

the government's position, and mistakenly believed that their client had 

individuals threaten Herrmann with a firearm. A belief that was later evidenced 

by Rench's statements at sentencing.

v. Further consideration should be afforded to government conduct under

Due Process concern. Had. Appellant accepted the proposed agreement under 

effective advice, did the government meet it's obligations under Brady? Consid­

ering that the government reluctantly provided withheld ATF reports on the 

first day of trial, while the bulk of discovery was not provided until May,

2013'. And, continued to misrepresent evidence up until the pre-sentence
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investigation occuring in August, 2013'. Facts and circumstances provide that 

any plea occuring prior to May, 2013', would have resulted in critical material

being withheld from the defense unlikely to have been discovered. In line with 

this Brady concern, agents have also known that the number one individual on the

indictment, while claiming to have "worked for" Petitioner in order to satisfy 

required elements under the C.C.E. statute. In fact, maintained several sources 

of supply independant of the Petitioner, lending to undermine government allegations.

CONCLUSION

For the reasons set forth herein, the judgement of the district court must 

be reversed, thereby granting request for recusal.

to Magistrate Judge Randal Terrece in order to permit further discovery. 

Alternatively, the case must be remanded for the district court to evaluate 

Appellant's claims under the correct standard of review, to permit further 

discovery, and assigning Magistrate Judge Randall Terrece to conduct further 

proceedings.

Further remanding the case

Date: April 9, 2020

Marcel Malachowski, Pro Se 

Great Plains Correctional Fac. 
P.0. Box 400 

Hinton, OK 73047
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