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Before
FRANK H. EASTERBROOK, Circuit Judge

MICHAEL S. KANNE, Circuit Judge

* No. 19-2667 .
'VERNON CHAPMAN, | Appeal from the United States District
Petitioner-Appellant, Court for the Northern District of Illinois,
Eastern Division.
v. S No. 16-CV-4918
UNITED STATES OF AMERICA, : Sharon Johnson Coleman,
- Respondent-Appellee. Judge.
ORDER

Vernon Chapman has filed a notice of appeal from the denial of his motion .
under 28 U.S.C. § 2255 and an application for a certificate of appealability. We have
reviewed the final order of the district court and the record on appeal. We find no
substantial showing of the denial of a constitutional right. See 28 U.S.C. § 2253(c)(2).

Accordingly, Chapman’s feqﬁest for a certificate of appealability is DENIED.
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
- VERNON CHAPMAN )
) .
Plamtlff ) Case No. 16-CV-4918
) .
V. ) Judge Sharon johnson Coleman
. o )

UNITED STATES OF AMERICA, | )
| )
)

Defendant.

MEMORANDUM OPINION AND ORDER
The petitione;, Vc_:rnon Cnapnaan, is currently in the custody of the Foderal Bureau of -
Prisons serving a 200-month nnson sentence. Chapman moves this Court to vacate, set aside or
correct hxs sentence under 28 U.S.C. § 2255 For the following reasons, that Motion is denied
without an evidentiary heanng. In addition, this Court declines to ccrtify_any issues for appeal.
. Background : : S | | ;
The following are the general facts of this case as set forth in the-trial record and the Seventh
~ Circuit Court of Appgals decision in United States a'Cbéfpmdﬂ, 804 F.3d 895 (7th Cir. 2015). In
January of 2011, Vernon Chaprnan was charged with one count of distnbuung a controlléd
subatance in violation of 21 US.C. ]§ 'é4f(a) (1). Later that year, he was cBarged with an additional
four counts of dlstnbutmg a controlled substance under 21 US.C. § 841 (a)(l) as well as two counts
of violating 21 US.C.§ 843(b) ‘All of these charges were consolidated into one case, which
proceeded to a jury trial. At trial, Chapman was found guilty on all counts.
" The charges against Chaprnan stemmed from his‘alleged involvcment in narcotics

transactions with an undercover DEA informant throughout 2010. On five separate occasions,

Chapman sold heroin and crack cocaine to the informant. During all of these drug transactions, the |
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- informant was wearing 2 Hawk recording device, which captured audio and video recordings of each
encounter. The recordings from the Hawk devices were then downloaded onto a DVD throu'gh va
co'mputer software program. |
Prior to trial Chapman.annd‘ his attorneys made several motions to have.an expert examine
the recording from a drug transacuon with the mformant in November 2010. Chapman alleged that.
the DVD recordmg of that transaction omitted certain acts and statements between him and the
mformant._ Ac‘cordmg to Chapman, these statements and acts would have beén picked up by the.
Hawk recorder and were material to the issue of his guilt. In July of 2012, Chapman’s attorney,
. Michael Bolan, ﬁled a motion seeking the appointrnent of an expert to examine the original audio:
a'nd. video recordings depicted in the November DVD. The court granted the motion and appointed
| audio-visual expert Adam Dew. Dew had over ten years of experience working with digital videos.
After exammmg the November recording, Dew opined that the DVD did not show any signs of
-tampering. He noted, however, that he did not have access to the original camera recordings and
| that there was a glitch and audio skip in the DVD.
- In May of 2013, Chapman’s new attomey,' Steven Hunter, filed 2 motion seeking a forensic
expert to again examine the November DVD recordmg The motion reasserted that the DVD did
not contaln the entire contents of the Hawk recording device. The court granted the motion, .
appointing Barry D1_ckey. Dickey is an expert in for_ensie eyaluation or authentication of audio and
visual media. After examining the DVD containing the Nover'nber recortiing, Dickey concluded that
the reco_rding did not contain any anomaly that would call into question the authentieity or
continuity of the recording. |
In December of 2013, Chapman filed a motion on his own behalf, seeking the appoinlment '
of a eomputer expert rather than an audiovisual expert. In that rnotion, Chapman alleged t.hat:

approximately ten minutes of the conversation from the November exchange was missing from the
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-~ DVD. The districf court conducted two different heaﬁngs before concluding that a third expert was
not necessary because Chapman did not produce ahy evideri_ce suggesting that the DVD had been
fempered with. In April of 2014, Chapman’s third attorney, Bart Beals, filed 2 s1rmlar mdtion askieg
the eoﬁrt for appointment of a cornpeter e#per\t. After agam holding a hearing, the district com:t.

d_en_iéd the motion, noting thai Chapman had failed to presenf any evidence that the data from the

| ‘. Héwk c_levi‘ce. would differ from the &ata on the DVD that his experts had reviewed.

‘During the trial in May of 2014, all of the recordmgs from the drug transactions were

' adrmtted into ev1dence An FBI special agent who had activated the Hawk recordmg dev1ce before B
' the November transaction anel listened in real time while the tra.nsaction took place also testified at
tnal The agenv‘t testified that the Hawk deviee had been working that day, and that'he reviewed the
DVD centaieing the recotdings from the Hawk device. He further testified that the DVD was a true
and accurate eop'y of what he heaed dﬁring the transaction and of what was centained oe the Hawk

| aevice. Ch_apmen testified in his own defense and did not deny his ievolvement in the drug '
transactions. Instead, he raised an entrapment ,.de.fense and filed a motion fo‘r_ecquittal- based on that
defense, whie‘hithe district court denied. Chapman was found guilty aﬁd was found to be a career
offender under the Sehteneing Gu_idelines. He was sentenced to 200 months in prison. |

On appeal, Chapman challenged the denial of a computer expert, the admission of the

November DVD, the deniai of acqeittal based on an enttapnient defense, and his 'sentence'. He
arguec_i that the distric.t court erred by not authorizing funds under the CJA to allow him to hiee a
computer expert to test the Governfx:ént’s evidence. He aleo argued that he shouldl have been

| allowed to subpoena Dew so. that Dew could testify that he did not have access to the original |

- camera recordings. The Ceurt of Abpeals rejected both arguments an& affirmed the denial of the.

expert and the subpoena. Chapman also argued that admitting the November DVD violated the

Best Evidence Rule because it was not the original recording, so it was therefore inadmissible. The
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Seventh Circuit Court of Appeals again ‘rejc'cted this argument, holding that the DVD \-vas properly
_ .admitted asa duélicate and noting that Chapman had failed to .raisc a génuine issue abbu’t its
authenticity. Chapman further chaﬂgnge_d the district court’s denial of his ._nidt.ioq for acquittal based
. onan entrapment defense. However, the Seventh Circuit found that there was sufficient eviden_cev
preseﬁted at trial to establish that the Government did not induce Chaptﬂari to engage in the illegal
drugs transactions. |
Chapman filed a petition for a writ of certiorari, which the Supreme Coun denied. Chapman
~ has now filed the present motion, which alleges that he was repeatedly denied effective ass'istanée of
_counsel throughout his trial. In particular, he alleges that all of his trial‘ attéme’ys were ineffective for
failing to obtain a compx;lt_ex.; expert, that he was improperly instructed to testify in his own defense,
and that his attofney failed to object to his career off;:nder status during sentencing.
A Legal.Standard | |
| Under 28 U.S.C. § 2255, a p_érsbp may seek to vacate, set aside or correct a sentence that has
been “imposed_in Violation of t.helConstitution or laws of the United States.” 28 US.C. § 2255(a).
: Reh'éf under secﬁon 2255 is “;m extraordinary. remedy because it asks the distri;t court esé_cntially to
reopen the criminal process to a pefson who already .has had an oppdrtunity for full prc;tess.”
Almonacid v. Ur_lited States, 476 F.3d 518,521 (7th Citr. 2007). Thcrefore-, relief is only ﬁvaﬂabie in cases
where a jurisdictiénal or cons&tutional error has been made and where there has been a “complete
miscarriage of justicé.f’ Blake v. United States, 723 F.3d 870, 878-79 (7th Cir. 2013). A section 2255
motion is not a substitute for a direct CMM appeal. Clay v. United States, 311 F. Supp. 3d 911 (N.D.
I1L. 2018) (Dow, ). | o |
t)iscu'Ssion
- In his petition and supplemental motion for section 2255 relief, Chapman raises five points

of error ﬁpon which he contends relief should be granted. As an initial matter, Chapman withdraws

4
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his claims that, his counsel failed to i:aise an agency defense at vtrial and failed to request a )ury
instruction based on an agency type defense He has stated that the argument was 1mproperly
mcluded in his petition, so the Court will not consider it.
The Court first considers whether an ev1dent1ary hearing is necessaty to resolve Chapman s

claims. A petitioner is entitled to an evidentiary heanng unless the “iles and records of the case
' conclusively show that the pri'soner‘ is entitled to no relief, ’ or the petiu'oner’s allegations are only
vague and conclusory Torres-Chave v. United States, 828 F.3d 582 586 (7th Cit. 2016) (quonng
\-*————‘
Laﬁteﬂte v. United .S'tate.f 617 F 3d 944, 946 (7th Cir. 2010)). The Seventh Circuit tequires that
petitioners file a detalled affidavit along \mth their section 2255 motion, outlining the specific facts
supporting their allegations. Galbraith » United States, 313 F -3d 1001, 1009 (7th Cir. 2002). In addition
to the allegations set forwaid in that affidavit, courts are also perrnitted to consider all of the “files
~ and records of the case,’ including the government’s response, when determining whether or not a
petitioner is entitled to an evidentiafy heating. See York v. United States, 55 F. Supp. 3d 1028, 1033
(N.D. IlL. 2014) (Castillo, ].) (citinéKoom v. United States, 639 F.3d 348, 355 v(7th Cir. 2011)). No
hearing is required if the allegations in the motion are unreasonably vague or conclusory, or if the
Aallegations can be resolved based on the record alone. Oliver v. United S Yates, 961 F.2d 1339, 1343, n.5
(7th Cir. 1992)‘. After reviewing the record and submissions, Chapman’s claims can be resolved- :
based on the record alone. Ther‘efnre, this Court dnes noi require an evidentiary hearing.
I. Failure to Seek Computer Expert

4 Chapman first claims that his trial lawyers were ineffective for failing to retain a cornputer
expert. To succeed on a claim of meffecuve assistance of counsel, a pentioner must show that his
trial attorney’s performance fell below an ob]ecuve standard of reasonableness and that there is a
vreasonable probabihty that “but for counsel’s unprofessmnal etrors, the result of the proceeding

would have been different.” Strickiand ». Washington, 466 U.S. 668, 694 (1984). Reasonable probability
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is probability that is “sufﬁcient to undermineconﬁdence in the outcome.” Id. When evaluadng

’ att'orneysl"performanCes, courts must give ample deference to attorneys “to eliminate as much as

p’ossivble the distorting effects of hindsight”. vVi@ard v. United }S‘tate.r, 804 F.3d l218, 1225 (7th Cir.

2015). It is accordingly presumed that counsel’s conduct falls within the wide range of reasonable

professional assistance. Id. | |
/ .TChapman first argues that his trial attorneys w_ere ineffective by. failing to get a cornputer

expert to examine the November DVD Chapman argues that Ralph Schindler, hls first attorney,

et

was deﬁclent because he did not file any motions demanding that the FBI turn over the ongmal
recordmg dev1ce after Chapman informed him that the DVD did not contain critical parts of the

drug transaction. Accordmg to Chanman Schmdler s inaction made Chapman unable to raise any *

{1

defense at all, including an entrapment defense Chapman’s next lawyer Charles Aron, falled to have

a computer expert examine the Hawk device and instead obtalned an audlo-wdeo expert to examine

the DVD Which Chapman alleges was objectively unreasonable. Chapman alleges that his next

— lawyer Michael Bolan was unreasonable for planmng to. questlon the completeness of the DVD

~ during cross-examination rather than through a computer expert, and for failing tor retrieve the
evidence allegedly missing from the DVD. Bolan was succeeded by Steven Hunter, who Chapman
alleges unreasonably ignored his request to obtam a computer expert and instead obtained an audlo
expert, wh1ch was not an adequate substitute and was against Chapman’s interests.
ﬁ;fter firing Hunter, Chaprnan filed a pro se motion for a computer expert, which was
' .l/demed. ‘\X/hen Bart Beals was appointed as lead counsel and moved the court for funds to hire a
computer expert, the court again denied the motion. Chapman alleges that a computer expert told

Beals that anything could be manipulated on a computer and that Beals should have obtained an

affidavit contaxmng the expert’s statement’ Chapman also alleges that Beals was deficient for falhng

to try to obtain the funds after the court demed the motion wuhout pre]udlce

6
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Chapman alleges that the actions and inactions of his five trial attorneys biased the court by

makmg it seem like the ewdence Chapman was secklng to uncover dld not exist. He cla.lms that th15

bias mﬂuenced the court’s decision to deny funding for a ! computer expert In addmon his

attorneys’ failures to get a computer expert prevented h1rn from subjecting the prosecution’s

evidence to meaningful adversarial testing in violation of the United States Constitution. As a result,

1

he was unable to obtain Brady evidence rhnt would have bolstered his entraprnent defense by

showing his lack of predisposition and by showing that the government created the crime.

Neither Chapman’s allegations nor the record support a finding that his attorneys acted

objectively unreasonably during his trial.‘ The recotd from the proceedings below demonstrates that .

Schindler filed several motions, including motions to raise an entrapment defense at trial and to

E suppress incriininating wiretap evidence. Although Schindler did not file a motion requesting that an

eyrpert examine the original Hawk recording devices, he did file 2 motion to exclude all five of the

recordings from adrnission into evidence, This motion wouldlhave prevented the judge and the jury

 from hearing any of the recordings at all, including the DVD that'Chaprna'n claims omitted

exculpntory evidence. Schindler also filed a rnotion with the court reqoiring the prosecution to turn

over any evidence that may vbe favorable to Chapman. This e\;idence Would include any evidence
that the DVD d1d not contain a complete true and accurate dep1cuon of everything recorded on the '
Hawk device dunng the Novernber 2010 narcotlcs transaction. . | |

Although it is unclear wh'y Schiridler did not file 2 motion to hire n computer expert, 'courts

give significant deference to attorneys given the wide range of acceptable trial strategies available to

‘them. Yu Tian U ». United States, 648 F.3d 524 527 (7th Cir. 2011). It is the defendant’s burden to

demonsttate that an attorney s performance was not strategic and was ob]ecuvely unreasonable. Id.

‘at 528. The record demonstrates that Schindler was actlvely pursulng various methods of .

suppressmg and limiting the amount of i mcrumnaung evidence allowed to be presented at trial:
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Schindler was also preparing to present an entrapment defense despite his decision not to seek a

| computer expert, refuting Chapman’s assertion that he was unable to present any defense at all. ‘/f:f M“‘
Chapman has failed to dernonstrate that these strategies were the result of ignorance or were outside

the wide range of reasonable professional assistance to which he is entitled. 5 ¢, e.4., Haniﬂgtoﬂ v.

Richter, 562 U.S. 86, 106-07 (2011) (holding that attorney was not objectively unreasonable for failing

to consult blood evidence experts as part of trial strategy because counsel was entitled to “balance

llrmted resources in accord with effective trial tactics” when developing a strategy); Benabe ». United

States, 68 F. Supp. 3d 858 865 (N.D. Ill. 2014) (Casullo J.) (holding that trial attorney was not
ob]ecuvely unreasonable for fa.lhng to request a Franks hearmg and instead moving to suppress all
eyldence seized from a search of defendant’s apartment). ’ |

Chapman’s complainits against Aron do not establrsh objectively unreasonable conduct.
\Aron only served as Chapman’s attorney for apprommately three and a half months. During that
ume Aron sought to adopt several of Schindler’s previously-filed motions, 1nclud1ng hls motion to

' raise an entrapment defense. Although it is again unclear why Aron did not file a motion to hire a

cin_pu_tf_rgpert, the record reflects that he was pursuing reasonable alternaﬂve strategies.
Neither was Bolan’s representation objectively unreasonable. Contrary to Chapman’s
assertions, Bolan did in fact file a motion with the court seeking an expert to examine the “original
audio and video recordings, not copies of those recordings.; ’ The motion also states that Chapman -
reasonably beheved that the DVD contained important, probative omissions from the orlgmal
_ 'recordlngs Therefore the record demonstrates that Bolan comph%ed with Chapman’s request to

' X obtarn an expert and attempted to determine whether any exculpatorv evidence was mrssrng from

X
Y} / the DVD. Chapman ‘has not resented any other ar ent or ev1dence that Bolan acted objectivel
%0 6} p p Y gum J y
.5

ee" unreasonable and the record also does not support such an argument.
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o A_W‘i"v - Far from acting against Chapman’s interests, the record reflects that Hunter did seek an -

K4

~ audio and visual expert because “[Chapman] assert[ed] that portions [of] conversations between the

" C/1 and the defendant have been removed.” In fact, Hunte'r proposed_ multiple experts befote
: dec1d1ng on Dickey. In hls motion to obtain the funds to hire Dickey, Hunter noted that of the

experts he researched several stated “that i itis _p_os_s_l.b,l_e that an actual physlcal examination of the

'recordmg equipment and the ongmal recordmg may be requlred to deﬁmuvely deterrmne if [there

has been tamperin e recording in question.” The district court issued a Minuté Order shortly

_ after Hunter filed that motion, which reflects that Hunter verified with the expert that the mirror of

the hard drive that Chapman sought to investigate was nOnexistenﬁfccordingly, Hunter could not
“in good fejth have ﬁied a rnotiori to compel of the nature sought to be ﬁled by defendant.” T.:e
record thus reﬂects that Hunter was precluded from complying with Chapman’s sp.e.ciﬁc reques‘t '
because the original recording was unavailable, not because he failed to attempt to seek it. .;' ee United
| States v. Crbapman,'804 F.3d 895, 901 (7th Cir. 2015)' (discussing how once the infczrmation from the
- Hawk device has been dowr]loaded ontoa coruputer, nothing remains stored on the computer_after
the recording has been transferred to a DVD). ‘k
| Finally, Beals Was not objectively unreasonable for't;ailing to ask the court to reconsider its |
ruling on funding auother expert witness and for faiiing to obtain an affidavit from a cornputer'
_expert stating that anything could be manipulated on a computer. As discusvsed above, attorneye are

given substantial deference to account for the multitude of acceptable strategies that they may use to

represent a criminal defendant. The Supreme Court has noted that attorneys are also entitled to-

“balance limited resources in accord with effective trial tactics and strategies” when choosing a

"

*  certain course of action. Harrison ». Richter, 562 U.S. 86, 107 (2011). At this stage in the litigation, two

experts had already reviewed the DVD in question, and both Chapman and his attorneys had filed

several motions with the court related to the expert witnesses and the integrity of the recordings. If
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Chapman and Beals wanted to challenge the completeness the recordings on the DVDs, there were

 other methods of doing so, such as through cross-examination or through Chapman’s own o

testimony about his interactions with the informant. The Court does not find that Beals was

objectively unreasonable for declining to p_urshe a route that had previously been unsuccessful, or

for choosing to not ask the court if it would-allocate financial resources to an expert affidavit stating

ohly that anything could be manipulated on a computet:
Even if his attorneys acted objectively unreasonable at trial, Chapman has not demonstrated

that he was prejudiced as a result. To demonstrate prejudice, a petitioner must demonstrate that the

. outcome of the trial Wo_uld have been different but for the mistakes of his or her attorney. Strickland

v. Washington, 466 U.S. 668, 694 (1984). The Seventh Circuit Court of Appeals has already held that

/

s_ufﬁciént evidence was presented ét trial to rebut an entrapment defense; See United States v. Cbépman,
804 F.3d 895, 900, 902-03 (7th Cir. 2015). Issues raised on direct appeal may not be reconsidered in

section 2255 motions absent changed circumstances. Varela v. United States, 481 F.3d 932, 935 (7th

‘Cir. 2007) (citing Olmstead v. United States, 55 F.3d 316, 319 (7th Cir. 1995)).-Chaprhan argues that

. A‘,?@\M\*L .
there are changed circumstances in this case because a Citcuit Court judge allegedly told his counsel,

“you should have got [Chapman] a computer expert.” Ho&ever, this is precisely the same fact that
Chapman was asserting before both the district court and the Cqﬁrt of Appeals and therefore does
nof qonstitute a changed circumstance.

Chapman’s argument that he made exculpatory statements, moreover, is unsupported by any

* evidence establishing the existence of such statements or that an expert would have been able to A (_ :

retrieve them. The ability to recover the supposedly missing recordings is especially suspéct in light

of the fact that the recordings from the original Hawk device were deleted. Chapman has therefore

failed to establish that his defense was prejudiced by counsel’s failure to obtain a computer expert.

10

~
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II. Testifymg at Trial
v“ ')V(,X Chapman has also alleged that his trial counsel was consututmnally meffect1ve for making

‘,ﬁ( : the decision that Chapman would testify at trial. The Court notes that Chapman has failed to fully

develop this argument, devoting merely one line of his section 2255 supporting memorandum to the-
threadbare statement that he did not make the choice to testify at trial, but hls counsel did.

The record reflects that even if his counsel required Chapman to testify, and even if counsel

, - was unreasonable for doing so, Chapman-wa‘s not prejudlced by his testimony. Although Chapman
testiﬁed that he patticlpated in the drug deals, substantial evidence was presented at trial to support
.' his conviction, including multiple tape recordings of the transactions and testimony frorn FBI agents
involved in Chapman’s arrest. United States v. Cbaprrttm, 804 F ;3d '895, 902 (7 th Cir. 2015). In ‘addltion',
Chapman"s testimony was necessary to raise an entrapment defense and midgate the wealth of other
mcnmmaung ewdence presented mcludmg his own.post-atrest statements adrmtung that he sold
the drugs in quesuon 1d at 899. The Seventh Circuit Court of Appeals held that not only was |
. Chapman not entrapped but that the recordmgs of the transactions presented at trial demonstrated
this. 14 at 903. ’Iherefore the record below supports that there was sufﬁctent evidence
' not\mthstandmg Chapman s tesumony to support hls conviction, and he is unable to demonstrate
that he was prejudiced by tesufymg in his own defense. |
III. Failure to Ob]ect to Career Offender Status
Finally, Chapman alleges that his counsel at senténcing should have objected to his
designation as a career offender under the Sentencing Guidelines, which contn'buted to his
“Guidelines range of 360 months to life in prison. Speciﬁcally, Chapman atghes that the Illinois
statute for possesston with intent to distribute, one of his underlying predlcate offenses, penahzes a
greater range of conduct than the federal statute and he therefore should not have been des1gnated a

. career offender.

1
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The record reflects that Beals, Chapman’s sentencing counsel, did object to Chapman’s
status as a careet offender. Beals raised this argument in his sentendng'memorandum, where he
argued that Chapman should be sentenced to only 120 months the mandatory minimum required
by statute. At the sentencmg hearmg, Beals argued that Chapman’s cateet offender status was
inappropriate because Chapman s predlcate offenses were nonwolent drug offenses, so Chapman :

- was Snota danger to the community. Although Bea.ls did not object to Chapman’s career offender
status by elairrling that one of his offenses did not constitute a predicate offense, this Court does not
find that Beals was unreasonahle for declining to raise that speciﬁc argument and by attempting-to
mmgate Chapman s ctiminal history through altemate methods. |

Chapman also cannot demonstrate that he was pre]udxced by Beals’ dec1s1on The Seventh
Circuit Court of Appeals has held that the Ilhnols statute regarding possession of narcotics with
intent to distribute, 720 ILCS 570/401, falls within the purv1ew of the careet offender enhancement .7
of the Sentenclng Guldehnes United States v. Redden 875 F.3d 374, 375 (7 th Cir. 2017). Assuming
that this is the Illinois statute to which Chapman is referring in his peutlon Chapman cannot show -
that he was prejudiced’because his underlyin'g drug offense has been held to quahfy as a career
offender predicate offense in this Circuit. -

In addition, the Sentencing .Guidel'ines became advisory rather than mandatory in 2005, after

the Sopteme Court decided Unitet‘lv.f tates v. Booker, 543 U.S. 220 (2005)..Since then, the. Seventh
 Circuit has held that because the Guidelines are adﬁsory, even an erroneous calculan'on is generally
not cognizable under section 2255. Hawkins Upniited States, 706. F.3d 820, 822 (7th Cir. 2013) (.“Nlot
only do the guidelines no longet bind the isent_encing judge; the judge may not even presume that a
sentence within the applicable g‘uideltnes range would be vproper.”) ; see also United S, tatet v. Coleman,

763 F.3d 2014 (7th Cir. 2014).

12
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The recc’mi reﬂe-c.tsA that Chapm;m’s sentencing judge appreciated thé advisory ﬁanne of the |
G\uidelines notwithstanding Chapman’s clas;iﬁc‘ation as a career off,ender. The record also reﬂécts
that the digx}ict court judge did‘riot‘ find that a term of 175 mbnths, the maximum term of
Chapman’s calculated‘ Guidelines range without the career offender enhancement, was sufficient
. given Chapman’s lengthy criminal history. The judge was within his discretion to depart from the
Guidelines and exercised that discretion to do so regardless of whether Ch;pman qualiﬁéd as a
career offender. Even 1f Beals had raised Chapman’s proposed argument that one of Chapman’s "
predi_ca.te. offenseé did not qualify 'and. the court accepted that argument, éhe law would permit the
se‘nt¢nc_ing' judge to impose the same sentenée, and the record reflects that he would have been
compelled to do so. Therefore, Chapman has failed to demonstrate that hé was prejudiced by his
- counsel’s faﬂur¢ to object 'to his career offender status. .

IV, Cctdﬁcate of _Appéalability

| A petitioﬁer does not have an absolute right to appeal a district qourt’; denial of his section
2255 motion and must obtain a certificate of appealability in ord;r to do so. 5 ee 28 US.C.
§ 2253(c)(2). A petitioner is entitle..d‘to a certificate of appealability only if he can make a substantial
shévdng that hé'has béen deprived of 2 COnstituﬁonai ﬁght. Id; -..ree also Mi/ler—EZ v. Cockrell, 537 U.S.
322,335 (2003). ’fo make 2 substantial showing; the petitioner is not rcquirgd to show that he is
likely to preyaﬂ, but only that reasonable jurists could debate whether the petition should have been
| resolved differenﬂy. Peterson v. Douma, 751 F .3d‘524, 528 (7th Cir. 2014) (citing Slack o Mt‘banié/,_ 529.
U.S. 473, 484 (2000)). Here, Chapman has not demonstrated that reasonable jurists would debate
that his petition should be resolved differently. Therefore, this Court declines to issueva certificate of

_appealability.
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CONCLUSION

For the reasons set forth above, Chapman’s Motion to Vacate, Set Aside, or Correct his
- Sentence pursuant to 28 US.C. § 2255 is denied without an evidentiary heaﬁng, and this Court

 declines to certify any issues for appeal pursuant to 28 U.S.C. § 2253(c)(2).

IT IS SO ORDERED.

Date: 12/10/2018

Entered:” 7 _
SHARON JOHNSON COLEMAN
United States District Court Judge
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