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SfEPHENS, J' —A jury convicted Leonel Romero—.Ochoa of burglary,
unlawful imprisénmént; assault_, and multiple COuntsof ratpe, arising from an inciderit
in Vvﬁich he broké into a Wofnan’s ho‘me", beat her, ancli raped hef twice. At frial,
Rome’ro-Och_oa sought to_a.dmit evidence that the victim had applied for a U visa in
connection with these crimes. A‘ U V:sa grants temp01ary leoal re51dent statusto a

person who is the victim of a qualifying crime and who helps law enforcement

investigate or prosecute that crime. The trial court excluded the U visa evidence.
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Romero-Ochoa appealed his convictions on the ground that exclusién of the
U visa evidence violated his state and federal constitutional rights to present a
defense and to confront witnesses. WASH. CONST. art. I, § 22; U.S. CONST. arﬁend.
VI. Division Two of the Court of Appéals ;;éreed. It reyérsed all but the unlawful

imprisonment conviction, holding the constitutional error was harmless beyond a

- reasonable-doubt as to that-conviction but not-as-to-the-others; because-“falithough - - - -

the State’s evidenpe, against [Romerd-]Ochoa was strong, its strength depended
entirely on the jiiry finding [the V.ictim]fs tesﬁmony credible.” Sz‘éz‘e v. Romero-
. Ocﬁ;a, No. 48454-4-11, slip op. at 1, 8, 15 (Wash. Ct. App. Dec. 28, 2017) :
(unpublisﬁéd),' http://www.courts.wa.gOv/opinioné/pdf/DZ%Z048454-4-H%20Un-.
published%zoophﬁon.PDF. | '

/

We gfanted the State’s petition for review, which raised only the harmless

L

error issue. State . Romerd-Ochoa, 191 Wn.2d 1005 (20 1 8). On ;hat iSéue, we now

'

| Vre_‘_w_'z‘_erse_ the Court of Appeals and hold that any error in exciudirig the U visa evidence
* was harmless as to all of Romero-Ochba’s convictions. We there_foré reinsfate the
convictions for fape, burglary, and assault and remand for the Court of Appeals to

consider the claim of sentericing error it did not reach before.!

-

! See Romero-Ochoa, No. 48454-4-I1, slip op. at 1-2.

-
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~ FACTS |
The Stdte charged Rem,ero-Ochoa with burglary, kidnapping, and__lnultiple
counts of rape, arising frem ’an inc_ident in which ne climbed through the ﬁctirn’s
bedroom window and repeatedly beat and raped her. |

- Before trial, the State moVed’ to exclude anj? reference to the immigration
status of the victim, eny Witneés, or the defen_dant. The def;ense soughp to intr.oduce' ,
ev1dence that the v1ct1m had twice applied for a U visa, once relatlng to an assault 3
by her ex-husband and once relatmg to the events giving rise to this case. Accordmg
to defense counsel,‘ the pl'lOl’ U visa apphcation h.advnot been approved. The second
application was on held, pending certiﬁcation from local law enforcement tna"c the
victim “ha[d] been cooperatlve with authontles ? 3 Verbatim Report of Proceedmgs_
| (VRP) (Oct. 14, 2015) at 94 Accordmg to the deputy prosecutor, this cemﬁcatlon'
o conld come either from her office or from the police, but ner ofﬁce maintained a
policy not to consider any application While ar case was still pending. It was

| undisputed that the victim sought this certification from the prosecutor’s office. It
was also undisputed that the presecutor teld -her the.ofﬁee would not consider fhe,

merits of U visa certification while a criminal case was still pending, but that the

victim could resubmit her request when the case was closed.
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The trial court initially excluded only evidence of the prior U visa application,

) prov1ded such ev1dence did not become necessary to impeach the victim regardmo

when she became aware of the U visa prooram It also permltted the defense over -

the State s objection, to questlon the potent1a1 jurors about- their attitudes reoardmg

1mrmgrat1on. The ‘court spec1ﬁcally noted that it was allowmcr this line of

questioning because it was appropnate to explore potent1aI jurors’ attltudes. about
race or nattonal orlgm ata tnal where a Latmo defendant would- be testifying 1n
‘Spamsh using an mterpreter~ Several days later and after consultmg addmonal
authority, the trial court excluded any ev1dence of the current U visa application. It
explained: - | ‘4 |

I think once you start bnngmg m the issue of immigration status

it becomes a very slippery slope. And glven the emotional react1ons _
one way or another, which we saw during voir dire . . '

Ijustam concemectaboutthemﬂammatoweffeet ofthatkmetof
ev1dence and T'm going to exclude any evidence of the U visa or
an g else about immigration of either parties, any of the Wltnesses :
And that s my ruhng &

5 VRP (Oct. 19, 2015) at 28 Acknowledging the lack of Washington case law on

point and the existenge of out-of:state authority contrary to its riilmg, the court

-

2 At trial, Romero-Ochoa took the stand and testlﬁed in Spanish, using an
interpreter. There was also some testimony about the use of Spanish-speaking law
enforcement and medical personnel to interview the victim and other blhngual witnesses,
but no other witness testified using an mterpreter

4-
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clanﬁed that it was finding the U visa apphcation relevant but that 1ts “probative_
value is overwhelmed by the prejudicial effect.” Id. at 32. |

At trral the State presented testimony from 19 drﬁ‘erent witnesses; Romero-
Ochoa was the only witness for the defense The victim described the events at issue
- as involving two separate acts of stranger' rape in the context of a horrific home
invasion; in contrast, Romero-Ochoa _descrihed the events'as consensual sex in the
context of a secret affair spanmng years The Jury returned gullty verdlcts on two
counts of first degree rape, two counts of second degree rape, one count of first '
degree burglary, one count of unlawﬁil nnpnsonment and one count of second
degree assault. By specral verdicts, the jury found that Romero-Ochoa commrtted
the burglary and assault with a sexual motivation; that he res’trained'th‘e victim by
physical force, intimidation, or deception; and that he committed second degree =
assault by strangulation. ' .

'Romero-.(_)choa appealed his conviction on the ground that by excluding the
U visa evrdence the trial court violated his constitutional rlghts to conﬁont adverse’-
witnesses and to present a defense Division Two agreed that the trial court
committed constitutional error, and it reversed on every count except unlawful
1mpnsonment Romero-Ochoa, No. 48454-4-11, slip op. at 1 As to that count, the .

- Court of Appeals found the trial court’s error harmless. 4. The distinction i itdrew



State v. Romero-Ochoa (Leonel), 95905-6 A

was based on the fact that a heighbor saw _Rome"‘ro-Oc\hoa' grab the victim by the hair
and drag her b‘ack into her home, supporting the ﬁnlawful impriéoﬁmenf ;onviction;
but no third party visuaHy witnessed the burglary, assault, or rapes inside fhe
victim’s home. I;Z. at 15-16.‘ According to'the Court of Appeals, this meant that

proof of the burglary, assault, and rapes turned entirely on the victim’s credibility.

S Id. The Court of Appeals reversed and remande_dﬂfor a new trial on all but t_h@_ e

unlawﬁﬂimpriéoninent charge;. Id. at 16. As noted abové, the court did not reach. |
Romero-Ochoa’s claim of éentencing error. Id. at 16;17. }
" The State filed a motion for recoﬁside_ratioﬁ, which Division Two denied, and
then petitioned this court for révie;v. The State did not challenge‘the\Coﬁrt of
Appéals’ héldiﬁg on the admissibility of the U visé evidénce. Instead, it argued only
‘t,hat, this cburt shoﬁld évertum the _Cou'rtr of Appeals’ holding on harmless error
- because it errd_neoﬁsly implied an eyewitness corroboration requirement in conﬂict '
with We_:ll-s_ettled precedent. We. granted review. |
N \_ ANALYSIS
Both the state and federal constitutions guarantee é &iminal defenciaﬁt—- the
right t'o_”présent a défens_e and to confront adverse witnesses at trial, but Viéla%ioné of

those rights are subject to constitutional harmless error review. Delaware v. Van

Arsdall, 475 U.S. 673, 684,~ 106 S. Ct. 1431, 89 L. Ed. 2d 674 (1986); State v. Lui,

-6-
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179 Wn.2d 457, 495, 315 P.3d 493 (2014); State v. Jones, 168 Wn.2d 713, 724,230
P.3d 576 (2010). An erroris harmless and not grounds fo’r reversal if the appellate
court is assured beyond a réaSonable doubt that the jury would have reached the
same verdict 'v\;ith(_)ut the error. Lui, 179 Wn.2d at 495; Jon‘es, 168 Wn72d at 724;
Van drsdall, 475 US. at 684, | -

In the context of an erroneous exclusion of impeachmenf ex_/idence, “[t]h:—;
correct inquiry ‘is Whether, assuming that the 'damaging potential of the créss-
exarninatidn were fully realized, [we caﬁ] nonetheless say that the error was

“harmless beyond a reasonable doubt.” Van Arsdall, 475 U.S. at 684 .C,onsistenvtv
with our overwhelfﬁing untamtédevﬁience tesf, this iriquiry requires ﬁs to find tﬁé
error harniless if, in light of thé entire trial record, we are cdnvi__nced -thfat the Jury
would have reached the same verdict absent the error.? - Relevant considerations
include the prop_erly admitted direct and éircugnstantial evidence (i.e., the strengfh

of the State’s case and the plausibility of the defense theory) and the overall

.

3 Compare State v. Guloy, 104 Wn.2d 412, 426, 705 P.2d 1182 (1985) (“The
‘overwhelming untainted evidence’ test allows the appellate court to avoid reversal on . . .
technical . . . grounds while insuring that a conviction will be reversed where there is any
reasonable possibility that the use of inadmissible evidence was necessary to reach a guilty
verdict.”), with Van Arsdall, 475 U.S. at 681 (“we have repeatedly reaffirmed the principle -
that an otherwise valid conviction should not be set aside if the reviewing court may
confidently say, on the whole record, that the constitutional error was harmless beyond a
reasonable doubt”). -

7.
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significance of the erroneouély admitted or excluded evidence iﬁ this context (e.g.,
* whether it was cumulative or corroborated, or consistent with the defense theory).
Van Ai‘S(l;all, 475 U.S. at 684 (where trial court erroneously excluded impeachment
evidence in violation of coﬁfrontation clause protections, factors relevant to the . \

harmless error analysis “include the importance of the witness’_tesﬁm_ony in the

" _'_._prose.cutionis,,case,_Whether_the_testi.mony-.was--cumulat-ive;Athe—presenee—or—absencf- et

of evidence corrq»boreiting‘ or contradicting the testimony of the witness on material

~ points, the extent of cross-examination othe’rwiée penni&ed, 'arid, of course,. the
overall streﬁgth of the prosecutibn’s case”); Lui, 179 Wn.2d at 496-97 (erroneous
admission of autopsy report ﬁarmless in-light of ﬁroperly admitted fdr’ensic, motive, -
- and other circumstantial ’evide»nc;e, and the fact ‘that defendant’s testimony was
contradicted by other witnesses and .DNA' (deoxyﬁbonucieic ;.acl:__id) évi__dence); St_dte
V. Hie, 107 Wn2d 97, 110-12, 727 P.2d 239 (1986) (erroneous admission of

. , . o

39

hearsay harmless where “overwhelming eircumstantial —evidence~ supported State’s - |

theory and defendant’s theory was incompatible with phyéiéal evidence); State v.
Guloy, 104 Wn.2d 412, 426,705 P.2d 1182 (1985) (erroneous admission of hearsay
harmless in light of “the overwhelming amount and credibility of the properly

admitted evidence”).
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Harmless error review requ.ires' close scrutinyl of all the evidence. As detailed
below, 13 separate witnesses corroborated the victim’s account of her attack. _The'sel
witnesses included neighbors‘who heard the aftack and Awitv:nessed the victim tr;ring |
to escape, first responders who saw the victim run out of her house half naked and
crymg, detectrves and technicians who gathered crime scene and forensic .evrdence |

and med1ca1 personnel who treated the vrctrm and documented her injuries and

' physrolocrcal indicators of stress. The only Wltness for the defense was Romero- ]

Ochoa, who admrtted to sexual intercourse w1th the victim but said 1t was
consensual the result of a chance eneounter with a former secret lover. The vietim’s
sister took the stand to rebut nurnerous aspects of Romero-Ochoa’s story. |
:l’he victim testified at trial and gave the foIlowing account of the attack:
By July 3, 2014, the victim and her daughter had lived in unit A at the San _
- Francisco Avenue trailer home park for three or four years. Before she and her
| daughter went to sleep that night, the victim closed all the wmdows in therr home
including the window, Wthh did not lock, in the room where she and her daughter
slept. The victim woke up at about 3 a.m. to ﬁrr’d a strange man (Whpm she identiﬁed
at trial as Romero-Ochda) standing over her bed; when she asked him who he was,
he said, “Just be quiet. Don’t say anything.” 6 VRP (Oct. 20, 2015) at 9. At that

point, the victim stood up and ran into her living room, where Romero-Ochoa
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{

grabbed her by the hair, pulled her over to the couch, and pressed his hands on her |

mouth and neck so that she could barely speak. He climbed on top of her, started

. taking off his pants, and took off her shorts and undérwear. She told him to leave

her alone and he told her to be quiet. _He kisSed her neck and legs for about 2 minutes, |

- ¢

telling her, “‘I like you ” and “TI’'m dorng thrs to you because I hke you ” and then

raped her for about 20 rmnutes [d at 12, Durrng the rape, the victim was crvin'g

and screaming, and Romero- Ochoa repeatedly hrt herin the face covered her mouth
and told her to be quret |

At some point while she was still being raned the victim told herself to calm
down and thlnk of an escape plan... Because Romero Ochoa smelled strongly of
alcohol and appeared to her to be drunk she thoucrht she mrght be able to distract
h1m by offermg him a beer She asked him if he Would hke a beer, he said yes, and
. she told him he could get it out of the reﬁrgerator He told her that she would get it
"the victim took a beer ﬁ‘om the refngerator Romero Ochoa grabbed it wrth both
hands and she was able to run out of the house, taking a small blanket w1th her. She
ran about 10 meters to the house across from hers and banged on the windows, but

nobody answered Rormero- Ochoa chased her, grabbed her by the hair, and hit her

twice 1n the face. Romero- Ochoa threw her on the ground and dragged her about

»
-

-10-
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2 meters back to :h'er house.  Back instde the house, Romero-Ochoa threw her back
- onthe sofa and'raped her again for 20 to 25 minutes, coveting-;her mouth. ‘- This time,
the victim was crying but not sbreamiﬁg or saying anything because shé was scarei}d
he would kill her; Romero—Octha'stopped raping her when soﬁeone knocked on

the door. 'He began to get dressed, holding the victim by the hand “reallj}, féally

hard” until he needed to put on his shoes. Id. at 20. At that point she was able to ,

get away from him and she ran out the front door.
Once outside the vic‘tim ran to her neighbor Elizabeth Guillen who was
standing across from the victim’s house and told her that her dauc,hter was stﬂl

inside. About 5 mmutes later, aftér’ the police had arrested Romero—Ochoa and

1

Guillen had Vretrleved the victim’s daughter from inside the house, ofﬁcers'

interviewed the viétim and asked her if she knew hér attacker. She told therﬁ she

did not know his name, but that when he threw her dotvn on the couch and she got a
clear looknl’at his “fa'ce, ‘_she‘ r¢me1nbe_r¢d that éhe had seen hlm before.

| The victim recalledt}tat she had met Roinero-dthoa t)née, before the ‘attack,
at-a birthday party that s.he and her former partner had thrown for their tiaughter in

" November 2011. Romero—Qchoa and his brother had arrived, uninvited, and stayed

“about ZO-minutes. Romero-Ochoa ha_d asked the victim what her name was and she

told him, but otherwise they did not interact. Sinc;e then she had occasioﬁally seen

-11-
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~ him drix}ing or at the store, but had never again spoken with him. Shé did not learn
his name until aﬁér he attacked her. | | |

About IOIminutes after she_ gavé her statement to police, an ambulance arrived
and took the victim to the hospital. The doctors and nurses at the hospital éxamined ‘

the victim at about noon that day, by which time her entire body hurt. Her lips and

“mouth Had scratches; her neck, hands, and legs were bruised and hurt, aﬁ& hervagina = 77

was burning. She could not stop crying.
The following teS%imoﬁy ;’rom other witnesses cor;oborated the victim’s
accoupt:_ | | |
Officers Ryan MOody‘ and Mékwéli Cnss of theLakewood Police Department
were dispatc}ied tb a disturbance at a traiier home park Qn. San F;anciscg Avenuq at
aﬁdut 4:30 a.m. on Tuly 4, 2014, where they evéntﬁélly _enqoﬁntered Rbn_nero-Oéhoa.
_Aﬁér' talking with' a repdrting party a‘né two other :esidents, the officers began
iﬁveé;cigaﬁﬁg reéi&éﬁée Aand fdun_ci that one "of the Qiﬁdbw—s was open T’Ee"ofﬁcefs
could hear noises from inside but could not tell what tﬁey were; they knécked and
| réééi\}éd-ﬁb fe‘SpOﬁS.e.. Finally,ﬂ after talking again with a repoﬁihg party, the officers
were preparing to force entry when the front doo.f suddenly “ﬂéw opén” and a

Woman with a “look of frantic fear” on her face ran out, her bottom half ‘naked.

5 VRP (Oct. 19, 2015) at 58-59. Through the now-open door, the officers saw

-12-
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Rozﬁero—Ochqa standiﬁg inside the home, without any pants on, appeéring shaky and
unsteady on his fee‘f, Wifh a “glazed—qver look in his eyés.” 1d. at 59. The officers
arrested Romero-Ochoa and cleared the residence, finding no one else inside except
a‘éméll child sieepirig ina bédréom. Afterwarc;i, they spoke briefly with the woman
who fled. She had fed marks‘ on her face and neck and was distra’ught and crying. -
She told Officer Cﬁss that she awoke to Romero-Ochoa standing m}er the bed where.
she was sleei)ing with her daughter, that she yelled at him to get out, and that he tﬂen
grabbed her by the hair and forced her into the living room where he slapped her
face, choked: her, and ;éped her. -The victim told Officer Criss tﬁat the defendant
covered her mouth while he was raping her so she could not scream. She also sald
that she had seen hel; attacker around the tra1ler park but did not know his name.
Detectlve Darm Sale of the Lakewood Police Department testlﬁed that on the
morning of July 4, 2014, police collected pink shorts, undergarments and an
unopened beer bottle from the v1ct1m s living room, and a sock add .a man’s |
undergarment from her front porch. |
Guillen (the neighbor) woke up at 3 or 4 am. that morning to what éounded |
like a fight coming ﬁoﬁ a neighbor’s home. She hgard two periods 6f screaming,
about 5 or 10 minutes apart, which lasted\'only a co‘upie of éeconds each. She-

characterized the screams as “[klind of like a cry for help, or ‘don’t.”” Id. at'101.

-13-
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After hearing the second scream, Guillen Ioéked 'ou-t her window and saw a
“shadow” running up the stairs of the park manager’s office. Id. at 102. She heard |
the shadowy figure yell for help in both English and Spanish, and théﬁ Guillen called
911. Guillen Went ouﬁside Where;she saw. more néighbo;s, told them that the
screaming was coniing from the victim’s héuse énd also heérd thumpi;lg and the

___sound of what appeared to be furniture bemg moved. Guillen was stlll standmo

outside when the victim ran out of her house with only a shirt or tank top on, yelling
that her daughter was inside. Guillen grabbed the ’victim and huggéd her for about
5 minutes. The victim was shaking and crying and yelling r_epeatedly, “‘He came in’
through my Window.. He raped me.”” Id at 105. Wheri Romero-Ochoa came out
of the victim’s home shortly af‘er that, he was calling to the victimrin Spafﬁsh saying
somethmg like, “my love Why are you doing this?” Id. at 105. He looked to Guillen
like he was intoxicated or on drugs :

On the mght of the 911 call Gu111en s husband, Rafael Guﬂlen—GonzaIez
looked out h.lS living room Wmdow and saw Romero Ochoa pullmg the victim by
her halr w1th both hands and draggmg her into her home. The victim was wearmo
only a tankj top and was screammg and crying out for_help. «The 10w€r half of her -

body was on the ground as Romero-Ochoa dragged her 15 feet across gravel, telling

-14-
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.her to be quiet. Guillen-Gonzalez told his wife to call the police and she did; the
police arrived about 10 minutes later. | | |
| Abel Garcia, the manager at the trailer park where the victim lived, called 911
at about 4:30 a.m. on July 4, 2014 after he heard someone “askmg for help and .
| kmd of like screaming.” 6 VRP (Oct. 20 2015) at 98. He thought this: person s
- mouth was being intermittently covered so they could not cry out. nght before he
called 911, Garcia Iooked out his window and saw somebody ona neio.hbor’s porch'-
he could not-see who it was, but he told the dlspatcher it sounded like “‘a girl in -~
trouble ” Id. at 100. After he called 911 Garcia went outside and encountered ,
another neighbor, and the two of them Went to look for the source of the screamlno
They determmed the screammg, which sounded breathless, was coming from the
victim’s unit; they could .valso hear a mate voice coming from that ‘unit. Police
o‘fﬁce‘rs arrived, spoke with two other neighbors (Guillen and Guillen-Gonzeilez),
and then approa:ohed the house; :shOrtly thereafter, the vrctim ran out, ffembarrasse_cl
because she was out of clothest” Id. at 104. | ’

Officer Michelle Hector testified that she interviewed the victimv' at the
hospital on the morning of July >4, 2014. Officer Hector recalled that the victim was

crying, had red marks all over her face, and repeatedly stated that no one had come

to help ber. The victim recounted the attack for Officer Hector, telling her the same

15
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details she had given to police. Later that afternoor, Officer Hector photographed
the victim’s injuries, including scratches on the victim’s face and neck, red marks
on her neck, and red marks and bruising on one or both of her legs.

Dr. Jaime Delcampo was the emergency physicién on duty when the victim

* was admitted to the hospitalv_. 'He examined the victim that morning and noted that

* she was crying and extremely anxious, with a very elevated heart rate and bruising” "

on the ﬁght 'si‘cli_e of her face, mostly along her jaw. He reexamined the viotim
regﬁlarl}t throughout his shift, which ended at 2 or 3 p.m., and obserye'd that her
bruising became worse as the day progressed, especially on her neck. Because
visible bruising frofﬁ'Strongulation is roiativoiji rafo; Dr. Delcampo was concért;ed
ébout vascular and artorial injuries and ordered a CT (computed tomograph'y) scan.
- He also noted that the v1ct1m had bru1s1ng on her left inner thlgh and shm ‘had
~ swelling in her left wrist, was complammc of pain in her neck, and had an elevated
white blood cell count which Dr. Delcampo attnbuted to a stross reactmn Dr.
Delcampo tried to find a sexual assault nurse examiner (SANE) to do a genital -
examination and evidence collection, but none was ayalla_ble, so he performed that
examination himself, assisted by 'a. resident who .5poke Sparﬁsh anda m_ember of the .
4- ho.Spital’s nursing staff. br. Delcampo observed bleeding in thé victim'’s végiria but - _

no lacerations or bruising. The Victim reported pain when he examined her vagina

16-
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and uterus. Dr. Delcampo testified that it was common for victims of sexual assault
to report pain but uncommon for them to have any vaginal lacerations or bruising.
- A forensic scientist from the Tacoma crime laboratory testified that DNA

J

swabs from Romero-Ochoa’s penis matched a DNA reference sample provided by |

the victim.

3 - : ~

Mandy Graham, the ER (émefoency room) nurse who participated in the
victim’s SANE exam, did aiead to toe examination of the victim and noted brulsmg |
behind her left ear; mult1ple scratches to her face and neck; blue bruises on her upper
left arm, r1ght hand, and lower .leg; a six-inch bruise on her left inner thigh; and
scratches on her knees and knuckles. Graham was pres,entVWitAh the victim for sévefal
hours throughout her shift and recalled that the Victim remained 'v‘ery'L.lpset and
teérful the Whoié day. | o

Finally, Sarah Hanley, the triage nurse on dﬁty when the victim arrived Vat the
ER on July 4, 2014 described her as “dlsheveled and . . . somewhat frantic[] . .
tearﬁJ.I and anxious” and speaking so rapldly that Hanley could not make notes of
what she was saying. -8 VRP (Oct. 22, 2015) at-26. Hanley did a preliminary
assessment arid_noted red marks. on the victim’s neck. Haniey recognized the marks

as the kind that would later developv into bruises. The victim told Hanley, “‘He -

choked me.”” Id. at 28.{

-17-
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To undermine the State’s case, Romero-Ochoa elicited the following o1 Cross-

examination:
The apartment manager, Garcia, acknowledged telling police that night that
he had seen a male attempting to leave the victim’s house through a window right

before the officers arrived.

e —6fﬁ-éer—Moody~acknow—led'ged—the‘ttﬂle-young—chﬂd-at—-the?v-ic’tim’&home-wa‘s‘~ e

asleep when the officers fouﬁd her and that he did not hear any loud noises between
arriving on the scene and seeing the front door opén. |
| Officer Hector acknowledged tha%: she did not see any ﬁngérprints or hand )
imprints on the victim’s-neck but ais"o ‘explained f;hat such markings were Tare in her
exberien‘ce with | choking victims. She' also acknowledged ‘that' she '.did not
photograpﬁ the lowér back part of the victim’s body and did not recall the victim
reporting any injuries to this area, even though the victiﬁ reportedl being dragged,
 unclothed, across the ground. |
br. Delcampo a;knowledged thaf the lack of _visibIe injury to a patient’s
“genitals could bé‘_”Cb’risi's_t'"erit .With“e:ither a sexual assault or consensual sex, but he
also clariﬁed that in his ekperiencé the majority of patients who underwent a SANE
exam_ did not have visible injuries to their genitals or the surrounding area. He also -

acknowledged that the CT scan did not reveal any traumatic injuries to the victim’s
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-
neck but explained that neck pain can also be caused by minor soft tissue injuries,
which do not register on a CT scan.

Romero-Ochoa was the only witness for thé defense. He offered the following
~account: . |
Romero-Ochoa testified he ﬁrst met the victim in 2008 and 2009, when he
and his bfothef, Pascual, renévated a restaurant/butcher shop called El Compadre,.
which wﬁs managed by the viqﬁm’s brother Leonel. The \./ictim occasionaliy came
to El Compadre to pick up meat for a restaurant- called El Sabroso, Which was
managed by her other brother, Gil. In é&dition,‘ both Romero-thoa and his former
. wife were socially connected wiﬂ: the vi'ctim.’s family: Roﬁi;ro-t)choa was clz)se
frieﬁds with Leonel and well acquainted with Gil and had done remodeling work for
both of the victim’s sisters, D:eici and Maria; Romefo-Ocho_a’s former wife had
sometimes cared for both Deici’s and the victim’s children, watching the victim’s
daughter once or tWice a month.
. Romero-Ochoa said that he and the victim began a secret sexual relat10nsh1p

in 2010, meetmg at least twice a month at a hotel around 9, 10, or 11 p.m. Thelr'

affair ended in 2013 after she began to conﬁde in him too much about the problems
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~ she was having in her marriage* and his wife began to suspect something was going
on.’
- On July 3, 2014, Romero-Ochoa was living in Kent but went to visit Pascual

at his home at the _Sanv Francisco Avenue trailer pafk. He left Pascual’s house at |

around 2 a.m. on July 4 and began walking to a nearby gas station, where a friend

_was goir;g to pick him up, when he noticed that the victim was standing ata window

of her home. At this pc;_int, it had been about a year and a half since the twé of them

had ended their relationshipk and ceased all ;sexual intimacy,,. and it was randoin

. cﬁance that the victim happened to be vstanding at her‘ window as Rome_ro'-Ochoa_
walked by that .early morning. | |

- According to Roinero-Oc_hoa, she'_called him o%re;r and directed him~tq come

through her window because she did not want to open the ﬂont door. queré-Ochoa

E did as she asked, ‘although he was concemed abéut waking her daughter.v. Tﬁ_e twd

then 'Went into the living room where they started to disqusé thqir pas_t,. relation_ship

and the toll it had taken on their families. /They’ decided to have sex, but Romero-

' 4 According to her sister Deici, the victim was never married to her daughter’s father
but did refer to him as her “husband” when they were together. 9 VRP (Oct. 26, 2015) at

80.
3 Later, on cr_oss-exammatxon, Romero-Ochoa testified that the affair ended in 2012.

Romero-Ochoa struggled with dates at several points; for eXample immediately after
testifying that he had been divorced from his wife for three years in July 2014, he told the
- prosecutor that he was divorced in 2013.
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Ochoe wanted to take  bath first because he was sweaty. The victim Would not let
him. She started taking her clothes off, and then the two of them began having sex
on the, living roorn couch at eround 2:45 or 3 am. Atsome polnt, they fell off the
cou‘ch. Romero-Ochoa did not know whether the victim hurt herself when they fell,
but she ‘-"hit_ herself on the carpeting.” ‘9 }VR.P (Oct. 26, 2015‘) at 20.. At that point,
Romero-Ochoa no longer t/vanted to have sex because he was still ‘dirty, and the a
victim beoarne angry, accusing him of 1nd1fference toward her. He tried to explam.‘
to her that not everything is about sex and that relationships have to be done right,
but she would niot calm down. She responded by getting “hysterrcal ” mussing up'
: her hair, and grabbmg at her own face. Id. at 21. |

Upset by this, Romero-Ochoa_asked the Victim to get him a beer to help:him
calm down. She cornplied, “[a]nd she gave it to me " And I aslced her di(l she have
somethmg Wlth which to open it,-and she said no. She Just threw it at me. And she_ '
was very angry, and at that point she runs out . . . the door.” Id. at 21 Romero-
' Ochoa thought she just needed some air, but when he followed her outs1de she was
screammg that he did not love her anymore In response he grabbecl her and took i
her back inside. He estimated that they were outside for about 2 or 3 minutes. Once
back inside, he asked her whether she wes conce_rned that the neighbors had heard

" h_er screarning'and she said she was not. As he starte_d ta.king his pants off, the police
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knocked on the door. The victim then “started again acting up” and ran out of the

. house a second time. Id. at 23.
On cross-examination, Romero-Ochoa could not remember the name of the
victim’s daughter or any hotel the two had ever patronized. Before court broke for

hunch, Romero-Ochoaltestiﬁed that ’during their affair he and the victim went to

After lunch ke testlﬁed that they never went out together, that they Went dancmg at

a music venue in the area called El Cafe, and.that he never went to her house. At

first he testified that he never went to her house in 2013 because her husband was

there, but after he twas___reminded that the victim was alreac—b} separated from’ her
daughter’s father in 20 1:3,, he testified ‘that h‘é ne?er went to her house because
everyone in the area knew him and he might have be'_en Seen. Rofnero-Ochoa
| testified thét he héd not spokeﬁ {o his brother, Pascual, about the case (and so would
not céH- him as a corroborating -witné_ss) ‘becauise Pascual believed that a person
_ shoulld clean up his own mes_ées.

g

> Whe_ri’ ._ask.ed" if there was anything on the ‘window when the victin called to

him through it, Romero-Ochoa at first said no; when pressed to recall whether there

was a blanket oxi the'Window, Romero-Ochoa said yes, there was, but both the
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blanket aﬁd the blinds ‘were behind the victim, who was leaning her upper body out
of the ‘window. |

"When asked about tﬁe injuries the victim. presented with at the ER that
morning, Romero-Ochoa speg:ulatéd that she might have sustainedvthe b_ruiéing to
her knee, which he had seen in a photo, whe_n they fell éff the couch during Sex.
Wheﬁ asked whether fhe fall onto her carpeted ﬂoorlalso caused thé injuries.to the -
victim’s neék and inner thigh, Romero-Ochoa §aid he did not lmow and c_:oﬁld not
rem'ember be‘ca;use it was 'a little dark. Romeré—OchOa clarified for thfe pfos,ecufor
that the victim was laughiﬁg vs}hen the two of them fell onto the carpet during sex,
then imme&iately g.ot dressed when they got up, and then, imm.ediately after gettirig
dressed, becam_e angry and began cleiwing'at her own face bécause Romero-Ochoa
did not want to-eﬁgage in sex again. Contrary to the testimony of all thréé neighbors,
Romero-Ochoa_denied that the victim yelléd for help the ﬁrst time she ran éut of her
House; he admitted that she had banged one neig‘hbc;r’s trailer but said that she did
this 6nly because she §vas angry and not because shé’ actually wanted someone to
come out. Contrary to the testimony of .Guille‘n~Gonza1ez, Romero—Ochoa said hé
did not gréb the victim by the hair or férce her back_insidé her house but that he only

persﬁaded her, with words and a hug, to go back inside. -
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Finally, the victim’s sister Deici took the stand to rebut several aspects of

" Romero-Ochoa’s testimony. She offered the following:

She had lived at the San Francisco_ Avenue trailer park- since 2007 and v
recogﬁized Rofnero—Ochoa as someone who used to live there, although she did not

know him personally. She worked at Taqueria El 'S.abr{)so, a busineés owned énd‘

_ofagﬁtéa_bfhér family members. Romero-Ochoa’s brother, Pascual, had once T

worked on her trailer, but Rornero.-Ochoa never worked there with him. Deici’s
brofher Ledﬁel did\i’lOVS; liv_e in.Meﬁ_(ico, but hér other brother,/ Gil, had -lived. m '
.Montana, not Okanagan," for at least 16 Years.

- Deici saw the victim every day; the two regularly sﬁeﬁt the hours beﬁeen 10
a.m. and 4 p.m. foéethe’r,' and‘Deici watched the victim’s daughtér every day from 4
p.m. to 10:30 p.m. while‘ the vi;:tim;v'va's at Wofk. The two sisters did everything
together and were very close. .They talked about reIati'onshii;s all the time. The

victim did nothave a boyfriend because she spent most of her time with her daﬁghter. _

Deici had never seen Romero-Ochoa with the victim and had never watched the

victim’s c-lé.ughtéf"afﬂt.ér. 10 pm
On cx:oss-examiriation,' defense counsel pressed Deici to say that her brother
Gil had once lived in Okanagan; that her brother Leonel had owned a restaurant/shop

called El Compadre; and that she had sometimes left her child in the care of Romero-
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Ochoa;s wife. She denied all of thesé things, adding that sﬁe had never heard of a
restaurant called El Compadre. Deici said that she had never seen any members of
- her family with Romero-Ochoa. -

In light of the entire dial record, we conclude that any error in excluding the
U visa evidence was harmless beyond a r_easonable doubt as to all of Romerd-
Ochoa’s convictions. The Court of Appeals’ distinction Hetween the uniaWﬁil |
imprisonment conviction and the remaﬁling convictioﬁs is unsustainable.

As the prosecutor pointed out in closing, the vigtim’s aécount was
corroborated By three neighbors’ tesﬁmony about what they saw and heard while
Romero-Ochoa was at her house; by the tesfimony of the poIice officers who a,rrivsd_
on the scene; and by thev t_éstimony of several medical profeSsion}alsv who -observed
the victim immediately after she arﬁved at the ER and then throughout the following
day as she cried, gdve repeated and consistent accounts of her attack, and developed
bI'I.IISCS on her neck and legs. By contrast Romero- Ochoa provided no ev1dence ,
corroborating his story of a three-year affair with the victim. No witness ever saw
- them togstﬁer; and Romero-Ochoa was unable to recount evsn basic facts about the
victim or their ostensiblé .affair, such as her daughter’s name or any hotel they ever

stayed at. He testified inconsistently that the two went dancing together in public

but also that they never went anywhere together for fear of being discovered. No
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‘witness corroborated Romero-Ochoa’s account of a close; long-standing friendship
with the victim’s brother Leonel or an arrangement whereby Rometo-Ochoa’s ex-
wife regularlgf babysat for the victim’s and her sister’s ohildr_eri. Those claims, plus
others implying knowtedge of the family and its restaurant business, t‘zvere ‘directl\y

refuted by Deici.

* Rémero-Ochoa’s account of July-4, 2014, was also hlcrhly implausible. He =~

claimed that his sexuel encounter with the victim that mormng began when, by
random chance, he was passing by her house jtlst_ as she was leaning out a window
that was covered.by-blinds and a blanket. On a suddetl txnpulse, end although her _
daughter was sleeping ?ear that window, tl:te victim called ot;t to Rometo-Ochoa that
he shoutd climo throﬁgh it. Acoording to Romeroeoehoe she wanted him to come
through the window so she- would not have to open the front door presumably
Vbecause their affair was a secret and she feared observatlon by the nelghbors But
he also testiﬁ‘ed that she expressed no concem about the Itelghbors hearmg her when,
less t_han-ar.l hour later, ehe ran screamihg from her front do'o-r ahti bangeo ona
| neLghbor’s traﬂer | To eiolatn t'he tfictiﬁt’s sudden cheog'e-in ‘:behavior' Romero-
Ochoa clalmed she was a “hystencal” rejected lover. But hlS U visa consplracy

theory 1mp11es that, at some po1nt after their initial chance enoounter at the window,

the victim hatched a plot to frame him.
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- Standing on its own, that story would be very difﬁcplt for any Jury to 'credi't.
But here it was also contradicted or undermined by an overwheMg amount of
evidence supporting the victim’s accouﬁt. First there was the physical evidence of
the victim’s injuries, mcludmg a large bruise on her inner thlgh swelhng in her wrist,
red marks and brulsmg con31stent with strangulation, and an elevated Whlte blood
cell count indicative of a stress reaction. Romero-Ochoa’s testimony could not -
exjelein any of this evideeee. There was also testimony By two nei_gheor‘s v_v_ho heard -
muffled Screams and cries for help coming- froiﬁ the victim’s home, and by one
neighbor \&ho saw and heard the victimvcr-ying for help' a; she was -dragged into her
home'by her hair. This conflicts with Romefo-Ochoa;s testimony tiiat the_victim
never called for help and that he did not drag“her_ back into the house. F inélly, there
was the collective testimony of numeroﬁe first responders and medi_cal personnel

| that the victim fled her house, naked frozﬁ the waist down and visibly panicked, ‘and'

- then remaihed tearful Aafnd anxious for at least lﬁ'fhouré;éftefward. For the U visa .

§ We also note that Romero-Ochoa’s testimony on this issue conflicts with his
briefing in this court. In briefing, he argues that the visible injuries to the victim’s face and
body could all have ocourred outside her home, in the course of the unlawful imprisonment
(a conviction he does not challenge). He reasons that, by the victim’s own account, she
and Romero-Ochoa “struggled outside . . . where [Romero-]Ochoa grabbed her hair, threw
her to the ground, hit her twice in the face and dragged her along the ground to the door
while her bottom half was unclothed.” Suppl. Br. of Resp tat 16 (citing 6 VRP (Oct. 20,
2014) at 16-18, 55).

27



State v. Romero-Ochoa (Leonel), 95905-6

impeachment theory to have undermined any of this testimony, the jurors would

have to have believed that rhe victim hatched an elaborate immigration fraud scheme

during the hour or so that Romero-Ochoa was in her home—after she fortuitously

-

spotted him from her window but before the police arrived.

We recognize that a proseCution witness’s U visa application could, given the -

{

__right set of facts, support a defense theory milder than outright fraud. As the Court

of Appeals noted in this case, the U visa incentive structure could lead a witness

merely to “embellish” allegations rather than fabricate them out of thin air. Romero-

Ochoa, No. 48454-4-11, slip op. at 12; see also Romero-Perez v. Commonwealth, -

492 8.W.3d 902, 906-07 (Ky. Ct. App. 2016) (“Bven if the victim did not outright

fabricate the ellegations—against'the defendant, the structure of the [U visa] prograrh

-
' could cause a victim to embelhsh her testzmony in the hopes of bemg as ‘helpful’ as

| poss1ble to the prosecu’aon ”) But in this case, the difference. between the State’s

and the defendant’s theorres Wés not plausxbly a matter of _embellishment. -Either

Romero Ochoa commrtted ﬁrst degree rape predlcated on burglary or he was invited

into the victim’s home and-committed at most second degree rape. The jury found
- he committed burglary and ﬁrst degree, rape: In_hght of the overwhelming evidence

- supporting that conclusion, we can say beyohd a reasonable doubt that
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cross-examination on the victim’s U visa application would not have resulted in a
- different verdict. -

The Court of Appeals tevetsed Romero-Ochoa’s rape and assault convictions
based on the conclusion that “[the victim]’s testimohy \;vith regard to [Rhmero-
]Ochoa’s conduct inside herA [house] was not cumulétive to any ether witness
testimony and was not corrobérated by any other Witness” and because “la]lthough
the State’s evidence agamst [Romero ]Ochoa was strong, tts strength depended
entlrely on the jury ﬂndmg [the victim]’s testimony cred1b1e ” Romero Ochoa No
48454-4-11, slip op at 15. This is mcorrect The victim’s account of the events
1n51de her house was corroborated by every witness WhO test1ﬁed that they heard her
screams or documented ,ot' treated he‘_r injuries,-and by her sieter, who rebutted
Romero-Ochoa’s uncorroborated account of a secret three-year affeir. The strength
of the State’s evidence did not “depend[] ent',irel'y”- eh the victim’s credibility. fd.
| Instead, the State’s theor}}_ and the victim’s eredibility werev both 'bblstered by an
overwhelming ameunt and variety of evidence. |

The Court of Appeals also erred hy dis\tinguishing between the unlawful
imprisonment convictioh, corroborated by one neighbor’s eyewitness testimony, and -

the other convictions, corlrob'orated' by numerous other forms of evidence. For

example, just as a neighbor saw Romero-Ochoa pull the victim backihside her house
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by her hair, chers élso heard loud thump_ing noises coming from inside and later
| saw the victim running out, half naked and visibly frightéﬁed. As the State pohits
| out, such «* overwhelming cﬁcuﬁastmtial evidenée’”_ can render a constitutional efror
harmleés beyond a reasonable doubt. Suppl. Br. of Pet’r at 5 (emphasis omitted)

~ (quoting Hieb, 107 Wn.2d at 11 1-12). There is no eyewitness evidence prerequisite

to a finding of harmless error.” Instead, an appellate court makes the harmless-error — -~ -~

/determination 611 the b__asis of the entire r_eéord. Hi'eb, 107 Wn.2d at 110 (quotiﬁg.
Guloy, 104 Wn.2d at 426). Here, tﬁat record compels a finding of hérrriless error as

to all of Romerb-O'chda’s céﬁvictions.

CONCLUSION
We reverse the Court of Ai)peals’ har’mleﬁs error holding‘ with respect to the

convictions for ‘rape, burglary, and aé_sault. Any error in proIﬁbiting
cross-examination on the U visa ai)plication was harmless as to all\of Romero-
0_cho.a’s cénvictionsl We thus reinstate the rape, 'burglax-'y, 'and-aséault convictions - |
and remand to the Court of Appeals to address Romero-Ochoa’s claim of sentencing

error. -
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