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[DO NOT PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 17-15753
Non-Argument Calendar

D.C. Docket No. 9:17-cv-81108-WPD

TELLY KAVANTZAS,
Petitioner-Appellant,
versus
STATE-OF FLORIDA,

Respondent-Appeilee.

Appeal from the United States District Court
for the Southern District of Florida

(February 14, 2020)
Before GRANT, TIOFLAT and MARCUS, Circuit Judges.
PER CURIAM:
Telly Kavantzas, a Florida prisoner, appeals the district court’s sua sponte
dismissal of his 28 U.S.C. § 2254 petition. He argues that: (1) the district court erred

in dismissing his petition as untimely by taking judicial notice of his state court
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criminal proceedings and post-conviction filings and by not first requiring a response
from the state; and (2) the district court erred in its alternative sua sponte denial of
his petition, which determined that Grounds One and Two of his petition were
unexhausted and Grounds Three and Four failed on the merits, without requiring the
state to respond. After careful review, we affirm.

We review for abuse of discretion a district court’s decision to take judicial
notice of a fact and its decision to sua sponte raise the statute of limitations. Paez v.

Sec’y, Fla. Dep’t of Corr., 2020 WL 63290 at *2, F.3d  (11th Cir. Jan. 7, 2020).

Federal Rule of Evidence 201 permits a court to “judicially notice a Tact that is not
subject to reasonable-dispute.” Fed. R. Evid. 201(b). “State court records of an
inmate’s postconviction proceedings generally satisfy this standard.” Paez, 2020
WL 63290 at *2. Taking judicial notice of facts is, however, a “highly limited
process” that must be done with caution because it bypasses safeguards provided by
presenting facts through evidence. Id. at *3. In the context of determining the
timeliness of § 2254 petitions, we’ve recommended that the district court include
copies of any judicially noticed records as part of the order relying on-them. Id.
Habeas Rule 4 provides that, “[i]f it plainly appears from the petition.and any
attached exhibits that the petitioner is not entitled to relief in the district court, the

judge must dismiss the petition:” Rules Governing § 2254 Cases, Rule 4. In these
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instances, the petition is legally insufficient on its face, the district- court must
dismiss it, and can do so without ordering the state to respond. Id.

In our now-vacated decision in Paez v. Sec’y, Fla. Dep’t of Corr., 931 F.3d

1304, opinion vacated by 944 F.3d 1327 (11th Cir. 2019), we determined that dates

from online state court dockets were judicially noticeable facts under Rule 201 and
that proper safeguards had been followed because the petitioner had an opportunity
to be heard after the court took judicial notice. Id. at 1307. We held, therefore, that
the district court had not abused its discretion by taking judicial notice of the docket
entries. Id. We further held, however, that the district court had abused its discretion
when it dismissed the petition as untimely without ordering any response from the
state. 1d. at 1311. But after vacating that opinion, we replaced it with a new one. In
the new opinion, we affirmed the district court decision in its entirety, holding that
the district court could both (1) take judicial notice of the state court docket, and (2)
sua sponte dismiss the petition as untimely without ordering the state to respond.
Paez, 2020 WL 63290 at *2-*5.

In this case, as in Paez, the district court did not abuse its discretion by taking
judicial notice of Kavantzas’ electronic state court dockets. Although ceurts should
use caution in this respect, the -district court here followed the proper procedural
safeguards -- the magistrate judge made the electronic -dockets on which he relied

part of the record, and Kavantzas never alleged that he did not receive those dockets.
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See id. at *3. Moreover, before the present appeal, Kavantzas did not object, dispute
the accuracy of the dockets or the dates the magistrate judge used, or otherwise ask
to be heard on the issue of judicial notice. Accordingly, the district court did not
~abuse its discretion in taking judicial notice of the electronic state court dockets. See
id.

Nor did the district court abuse its discretion by sua sponte dismissing
Kavantzas® § 2254 petition as untimely without requiring a response from the state.
Under Rule 4, the district court could sua sponte dismiss Kavantzas’s petition for a
procedural bar, like untimeliness, because he would not be entitled to relief if his
petition was untimely. See id. at *4. Kavantzas was provided notice and an
opportunity to argue the timeliness of his petition in his form petition and after the
magistrate judge’s Report and Recommendation was issued. See id. at *5.
Similarly, the state was notified of both the Report and Recommendation and the
district court’s adoption of it, which meant that the state could have indicated its
intent to assert or Waive its timeliness defense. See id. Accordingly, we affirm the
district court’s dismissal of the petition for untimeliness, and need not address the

district court’s dismissal in the alternative.!

AFFIRMED.

! In addition, we DENY the parties’ joint motion to stay further proceedings pending the
issuance of the mandate in Paez.
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UNITED.STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

TELLY KAVANTZAS, CASE NO. 17-81108-CIV-DIMITROULEAS
Petitioner,

VS.

JULIE JONES,

Respondent.

FINAL JUDGMENT ADOPTING REPORT AND
ORDER DISMISSING HABEAS PETITION

THIS CAUSE is before the Court on Petitioner Kavantzas’ September 28, 2017 Petition for Writ of
Habeas Corpus [DE-1] and Magistrate Judge Patrick A. White’s October 4, 2017 Report and
Recommendation [DE-3] and the time has passed for Kavantzas to have filed any Objections. The Court
has conducted a de novo review ofthe Report and Recommendation and the record, and finds as
follows:

1. On January 26, 2010, Kavantzas was charged by Information with Burglary of a Dwelling,
Resisting an Officer Without Violence and Criminal Mischief (less than $200). [DE-4-13, pp. 8-9]. The
crimes occurred on January 2, 2010.

2. On August 18, 2010, Kavantzas was found guilty on all three (3) charges. [DE-4-13, pp. 16-

3. On October 12, 2010, the State recommended a sentence of thirty (30) years in prison. [DE-
4-13, pp. 21-28, 56]. Kavantzas wrote a letter to the judge indicating that he was just looking for-a place
+o sleep. [DE-4-13, p. 58, 66].

4. Qn October 27, 2010, Kavantzas was sentenced to twenty-five (25) vears in prison. [DE-4-13,

pp. 30-32].
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5. OnJuly 18, 2012, the Fourth District Court of Appeals affirmed in a written opinion. [DE-4-13,
pp. 78-79; DE-4-2]. Kavantzas v. State, 93 So. 3d 447 (Fla. 4™ DCA 2012). The appellate court found no
abuse of discretion in the trial court’s denying an objection to the admissibility of Kavantzas’ statements,
rather than affording him an evidentiary hearing. Additionally, it was held that the lower court did not
abuse its discretion in excluding evidence of the foreclosure status of the burgled home. Mandate issued
on August 17, 2012. [DE-4-13, p. 81]. No review was sought in the Florida Supreme Court.

6. On September 3, 2012, Kavantzas filed a Motion to Mitigate. [DE-4-13, pp. 83-86]. It was
denied on September 13, 2012. [DE-4-13, p. 87].

7. On October 7, 2013, Kavantzas filed a Motion to Correct lliegal Sentence. [DE-4-18, pp. 21-
26]. An Amended Motion was filed on November 21, 2013. [DE-4-18, pp. 28-33]. It was denied on June
18, 2014. The Fourth District Court of Appeal affirmed on September 4, 2014. [DE-4-4]. Kavantzas v.
State, 149 So. 3d 25 (Fla. 4" DCA 2014).

8. On August 11, 2014, Kavantzas filed a Motion for Post Conviction Relief- [DE-4-14]. it was_
denied on June 19, 2015. [DE-4-15]. On March 16, 2016, Kavantzas sought a belated appeal. [DE-4-5].
-it was granted on August 16, 2016. On December 8, 2016, the Fourth District Court of Appeals affirmed.
[DE-4-6]. Kavantzasv. State, 221 So. 3d 627 (Fla. 4™ DCA 2016). Mandate issued on January 6, 2017.
[DE-4-7].

9. On December 2, 2016, Kavantzas filed a Second Motion for Post Conviction Relief. [DE-4-18,
pp. 1-14]. It was denied on February 10, 2017. [DE-4-18, pp. 15-19]. Rehearing was denied on March
10, 2017. The Fourth District Court of Appeal affirmed on June 22, 2017 [DE-4-8]. Kavantzas v. State,
2017 WL 2703 923 (Fla. 4™ DCA 2017). Rehearing was denied on August 30, 2017. Mandate issued 6n—
September 22, 20}7. [DE-4-8, p. 2].

10. in this untimely habeas petition, Kavantzas contends that he should have been afforded an

evidentiary hearing on his Motion in Limine/Suppress statements. Second, he complains that it was
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error to sustain an objection to the house being in foreclosure. Third, Kavantzas contends he received
ineffective assistance of counsel in not investigating the ownership of the house. Finally, he contends
that he received ineffectiveness assistance of counsel in refusing a plea offer of eighteen (18) years in
prison.

11. This petition is time-barred. Kavantzas’ conviction became final on August 17, 2012 when
he did not seek discretionary review with the Florida Supreme Court. See Gonzalez v. Thaler, 565 U.S.
134, 149 (2012). Seventeen (17) days of un-lapsed time ran until Kavantzas filed his Motion to Mitigate
-on September 3, 2012. It was denied on September 13, 2012. The AEDPA one year statute of
limitations began to run again on October 13, 2012 when Kavantzas failed to ﬁlé an appeal. Three
Hundred Fifty-Nine (359) days of untolled time ran until October 7, 2013 when Kavantzas filed his first
motion to correct sentence. It was denied and affirmed on appesl on September 4, 2014. Meanwhile,
Kavantzas had filed a Motion for Post Conviction Relief. It was denied on June 19, 2015. Kavantzas was
granted a belated appeal, which was denied on December 8, 2016. Meanwhile, Kavantizas had filed a
Second Motion for Post Conviction Relief on December 2, 2016. It was denied and the appeal was
denied on June 22, 2017. Rehearing was denied on August 30, 2017. Another twenty-nine (29) days of
untolled time elapsed until Kavantzas filed this federal petition on September 28, 2017. A total of four
hundred five (405) days of untolled time elapsed prior to Kavantzas’ filing this federal petition. It is
time-barred. No basis for equitable tolling has been shown.

12. Even if timely filed, this petition would not be granted.

13. First and Second, there is generally a federal constitutional right to a pre-trial evidentiary
hearing on a motion to suppress. Jackson v. Denino, 378 U.S. 368 (1964). Nevertheless, the state court
trial judge did not abuse his discretion in denying an evidentiary hearing on the late-filed motion. Clark
v. State, 985 So. 2d 637, 639 (Fla. 4™ DCA 2008); Smith v. State, 695 So. 2d 864, 865-866 (Fla. 4th DCA

1997. Here, the state trial court denied suppression during the trial; Rule 3.190(h){3), Fla. R. Crim. Proc.
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gives the trial court judge the discretion to entertain an.objection at triak No constitutional error has
been shown. No harmful error was shown. U.S. v. Davidson, 768 F. 2d 1266 (11™ Cir. 1985).
Additionally, evidentiary rulings are rarely the basis for federal habeas relief. Moreover, those issues
were raised in direct appeal to the Fourth District Court of Appeal. The failure to pursue those issues in
a discretionary review with the Florida Supreme Court prohibits this federal review, as being
unexhausted. O’Sullivan v. Boerckel, 526 U.S. 838 (1999).

14. Third, as Kavantzas has conceded in his fourth complaint [DE-1, p. 18], there was nothing to
be found if counsel had investigated the ownership interest of Ms. Philips. Ownership for the purpose
of charging Burglary in Florida is not the same as ownership in property. Ownership means any
possession which is-rightful against the burglar. D.S.S. v. State, 806 So. 2d 554 (Fla. 2d DCA 2092). No
prejudice has been shown.

15. Finally, Kavantzas’ self-serving assertion, after losing at trial, on appeal and on collateral
attack, that he would have pled guilty if properly advised and that he would have accepted-an eighteen
(18) year sentence, is highly suspect and insufficient upon which to base any relief. Digzv. U.S., 930 F.
2d 832 (11™ Cir. 1991). Kavantzas has not shown that he would have accepted the offer, if given.
indeed,just prior to and at sentencing, he was still contending that he was just looking for a place to
sleep . [DE—4—13, pp. 58,66]. He has not shown that the trial court would have accepted the offer.
Missouri v. Frye, 566 U.S. 134 (2012). Indeed, as a Prisoner Releasee Reoffender, the Court had to
impose at least a fifteen (15) year mandatory minimum. [DE-4-13, p. 42]. No prejudice has been shown.

The-Report and Recommendation [DE-4] is Adopted.

Wherefore, Kavantzas habeas petition [DE-1] is Dismissed, as time-barred. Alternatively it is
denied on the merits.

The Clerk shall close this case and deny any pending motions as moot.
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DONE AND ORDERED in Chambers at Fort Lauderdale, Broward County, Florida, this 2nd day of

November, 2017.

/ <V / /) £ e

e THIF A
LA ,C//;;‘é‘(/f’f/\-/ 1} . ALY ji’sz/&-’/
WILLIAM P. DIMITROULEAS
United States District Judge

Copies furnished to:

Telly Kavantzas, #.20464

c¢/o Everglades Corr. Inst.

1599 SW 187 Avenue

Miami, FL 33194

Honorable Patrick A. White, US Magistrate Judge

Don Rogers, AAG
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.: 17-81108-Civ-DIMITROULEAS
MAGISTRATE JUDGE P.A. WHITE

TELLY KAVANTZAS,
Petitioner,

V. REPORT OF
MAGISTRATE JUDGE

STATE OF FLORIDA,

Respondent.

I. “Introduction

The pro se petitioner, Telly Kavantzas, a convicted state
felon, has filed a petition for writ of habeas corpus, pursuant to
28 U.S.C. $§2254, challenging the constitutionality of his
convictions for burglary of a dwelling, resisting an officer
without violence, and criminal mischief entered following a jury
verdict in Palm Beach County Circuit Court, case no. 2010-CF-

000071-AMB.

This Cause has Dbeen referred to the undersigned for
consideration and report pursuant to 28 U.S.C. $636(b) (1) (B) and
the Rules 8(b) and 10 Governing Section 2254 Cases in the United
States District Courts. No order to show cause has been issued
because, on the face of the petition, it is evident the petitioner
is entitled to no relief. See Rule 4,' Rules Governing Section 2254

Proceedings.

iRule 4 of the Rules Governing Section 2255 Petitions, provides, in
pertinent part, that "[I]f it plainly appears from the petition and any attached
exhibits that the petitioner is not entitled to relief in the district court, the
judge must dismiss the petition and direct the «clerk to notify the
petitioner...."
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For its consideration of +this petition,? the Court has
reviewed the petitioner's on-line criminal trial and appellate
court dockets and relevant pleadings, copies of which are being

filed by separate order and made part of the court's record.

IT. Claims

Because the petitioner is pro se, he has been afforded liberal

construction under Haines v. Kerner, 404 U.S. 419 (1972). In this

federal habeas petition, the petitioner raises a total of four
grounds for relief, two of which involve claims of trial court
error and the remaining two challenges the effectiveness of

counsel. {(DE#1).

III. Procedural History

The petitioner was charged with and found guilty of burglary
of a dwelling (Count 1), resisting an officer without violence
(Count 2), and criminal mischief causing less than $200 in damages
(Count 3), following a jury verdict. (See Trial Court Docket; see
also 8/11/14 Rule 3.850 Motion:pg.2; DE#1:1). He was adjudicated
guilty and sentenced as a Prison Releasee Reoffender to a term of

25 years impriscnment, with a lb-year minimum,mandatory as to Count

2The court may take Fjudicial notice of 1its own records in habeas
proceedings, McBride v. Sharpe, 25 F.3d 962, 962 (11 Cir. 1994), Allen wv.
Newsome, 7985 F.2d 934, 938 (11* Cir. 1986), together with the state records,
which can be found on-line. See Fed.R.Evid. 201; see also, United States v.

Glover, 179 F.3d 1300, 1302 n. (11%" Cir. 1999) (finding the district court may
take judicial notice of the records of inferior courts).

In that regard, copies of the state trial court on-line criminal dockets,
together with appellate court on-line dockets, and other-relevant copiles of state
court filings are being filed and made part of the record in this case by
separate order.
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1, and time-served as to Counts 2 and 3. (DE#1:1).

Petitioner prosecuted a direct appeal, raising two claims of
trial court error. See Kavantzas v. State, 93 So0.3d 447 (Fla. 4 DCA
2012). On July 18, 2012, the Florida Fourth District Court —of

Appeal affirmed the convictions and sentences in a written,

published opinion, finding as follows:

Here, the defendant filed a motion in limine to
suppress his statement just prior to trial. The trial
court denied the motion, and declined to hear the matter
in 'a separate evidentiary hearing during the trial.
Instead, the trial court alternatively ruled on a defense
objection when the State attempted to introduce the
statement. We find no abuse of discretion in the trial
court's handling of the issue. See Smith v. State, 695
So.2d 864, 865-66 (Fla. 4 DCA 1997) (finding no abuse of
discretion in the trial court entertaining an objection
at trial on the woluntariness of a statement)....

We also find no abuse of discretion in the trial
court's exclusion of evidence concerning the foreclosure
status of the home. The victim had a possessory interest
in the home as a tenant that was not affected by a
foreclosure having been filed against the home's owner.
The trial court properly found the evidence
irrelevant....

See Kavantzas v. State, 93 So0.3d at 449-450. Petitioner did not

seek a rehearing, and the direct appeal concluded with the issuance
of the mandate on August 17, 2012. (See 4DCA Docket, Case No. 4D10-
4644) . Petitioner also did not seek discretionary review with the
Florida Supreme Court.® The time for doing so expired thirty days

after the appellate court issued 1its order affirming the

3The court also takes judicial notice of the Florida Supreme Court’s on-
line website, located at http://www.floridasupremecourt.org/, which reveals that
petitioner did not seek certiorari review of the appellate court's order
affirming his convictions and sentences. See Fed.R.Evid. 201.

3
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convictions and sentences on direct appeal, or no later than

Friday, August 17, 2012.°

Because the petitioner did not seek discretionary review to
the Florida Supreme Court, he is not entitled to an additional
ninety days to file a petition for a writ of certiorari in the
United States Supreme Court. Gonzalez v. Thaler, Uu.s. , 132
S.Ct. 641, 646 (2012). In that regard, the Supreme Court explained

in Gonzalez that:

The text of §2244(d) (1) (A4), which marks
finality as of 'the conclusion of direct
review or the expiration of the time for
seeking such review,' consists of two prongs.
Each prong--the 'conclusion of direct review'
and the 'expiration of.the time for seeking
such review'--relates to a distinct category
of petitioners. For petitioners who pursue
direct review all the way to this Court [U.S.
Supreme Court], the judgment becomes final at
the 'conclusion of direct review'--when this
Court affirms a conviction on the merits or
denies a petition for certiorari. For all
other petitioners, the judgment becomes final
at the 'expiration of the time for seeking
such review'--when the time for pursuing
direct review in this Court, or in state
court, expires. We thus agree with the Court
of Appeals that because Gonzalez did not
appeal to the State's highest court, his
judgment became final when his time for
seeking review with the State's highest court

expired. ...

Gonzalez v. Thaler, 565 U.S. 134, 146-47, 132 S5.Ct. 641, 653-54,
181 1.Ed.2d 619 (2012) (emphasis added). Thus, where a state

‘Pursuant to Fla.R.App.P. 9.120(b), a motion to invoke discretionary review
must be filed within 30 days of rendition of the order to be reviewed.

4
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prisoner does not seek review in a State's highest court, the
Judgment becomes “final” under §2244(d) (1) (A), when time for
seeking such review expires. Gonzalez v. Thaler, 565 U.S. at 154,

132 S.Ct. at 66l.

As applied here, the petitioconer is not entitled to the 80-day
period for seeking certiorari review with the United States Supreme
Court, because after his judgment was affirmed on direct appeal in
a written, published opinion, petitioner did not attempt to obtain
discretionary review by Florida’s state court of last resort-the
Florida Supreme Court, nor did he seek rehearing with the appellate
court. See Gonzalez v. Thaler, U.s. , 132 s.Ct. 641, 653-54,
181 L.Ed.2d 619 (2012) (holding that conviction becomes final upon

expiration of tUime for seeking direct review); Jimenez V.
Quarterman, 555 U.Ss. 113, 118-21, 129 S.Ct. 681, 685-86, 172
L.Ed.2d 475 (2009) (explaining the rules for calculating the

one-year pericd under §2244(d) (1) (A)). See also Clay v. United
States, 537 U.5. 522, 527, 123 S.Ct. 1072, 155 L.Ed.2d 88
(2003) (holding that “[flinality attaches when this Court affirms a

conviction on the merits on direct review or denies a petition for
a writ of certiorari, or when the time for filing a certiorari
petition expires.”); Chavers v. Secretary, Florida Dept. of

Corrections, 468 F.3d 1273 (11th Cir. 2006) (holding that one-year

statute of limitations established by AEDPA began to run 90 days
after Florida appellate court affirmed habeas petitioners’
conviction, not 90 days after the mandate was issued by that

court) .

In other words, the Florida Supreme Court has made clear that
it lacks discretionary review jurisdiction over the following four

types of cases: (1) a per curiam affirmance rendered without
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written opinion®; (2) a per curiam affirmance with a citation to
(i) a case not pending review or a case that has not been guashed
or reversed by this Court, (ii) a rule of procedure, or (iii) a
statute;® (3) a per curiam or other unelaborated denial of relief
rendered without written opinion;’ and, (4) a per curiam or other
unelaborated denial of relief with a citation to (i) a case not
pending review or a case that has not been quashed or reversed by
this Court, (ii) a rule of procedure, or (iii) a statute.®

See Wells V. State, 132 So.3d 1110, 1113 (Fla. 2014).

As applied here, where a Florida state prisoner, who pursues
a direct appeal, but does not pursue discretionary review to the
Florida Supreme Court after the intermediate appellate court
affirms the conviction in. a written, published opinion; that
conviction becomes final, for purposes of federal habeas corpus
review, when time for seeking such discretionary review expires in
the state’s highest court and not upon expiration of the 90-day
period for seeking certiorari review with the United States Supreme

Court. See Gonzalez V. Thaler, 565 U.S. at 149, 132 S.Ct. at 656.

Petitioners’ Judgment of conviction was affirmed by the state
appellate court in a written, published opinion. Petitioners did
not seek discretionary review with the Florida Supreme Court, nor
did he seek discretionary review with the U.S. Supreme Court. As
noted previously in this Report, the appellate court's decision
affirming the petitioner's conviction on appeal was not without a

written opinion or otherwise not elaborated. To the contrary, it

*See Jenkins v. State, 385 So.2d 1356, 1359 (Fla. 1980).

®See Dodi Publishing Co. v. Editorial America, S.A., 385 So0.2d 1369, 1369
(Fia. 1980) and Jollie v. State, 405 So.2d 418, 42 (Fla. 1981).

"See Stallworth v. Moore, 827 So.2d 974, 978 (Fla. 2002).

8See Gandy v. State, 846 So.2d 1141, 1144 (Fla. 2003).

6
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was an extensive written opinion. See Gandy V. State, 846 So.2d

1141 (Fla. 2003).

As such, the petitioner could have sought discretionary review
with the Florida Supreme Court to consider whether the appellate
court's decision “expressly and directly conflictl[ed] with a
decision of another court of appeal or of the supreme court on the
same question of law, thus invoking the supreme court's

discretionary jurisdiction. Jenkins V. State, 385 so.2d 1356 (Fla.

1980). Petitioner did not do so here. Consequently, his conviction
became final on Friday, August 17, 2012, when the 30-day period for
seeking discretionary review with the Florida Supreme Court
expired. See 28 U.S.C. §1257(a) (Supreme Court may review final
judgments or decrees rendered by “the highest court of a State in
which a decision could be had”); Sup.Ct.R. 13.1 (petition for writ
of certiorari is timely if filed within 90 days of entry of a
judgment of a “state court of last resort,” or of -an order denying
discretionary review of a lower state court Judgment that is
subject to further review). See also, Robinson v. Jones, 2016 WL

3014611, at *1 ($.D. of Fla. Mar. 23, 2016) report and

recommendation adopted by 2016 WL 2988997 (S.D. Fla. May 24,
2016) (J.Gayles); Moore v. Fla. Dep't of Corr's, 2014 WL 758008

(M.D. Fla. Feb. 26, 2014) (same). Thus, since the petitioner here
did not seek discretionary review to the Florida Supreme Court or
the U.S. Supreme Court, he is not entitled to the additional 90-day
period for doing so. Under these circumstances, petitioners’

judgment of conviction became final on August 17, 2012.

The federal limitations period ran unchecked for 18 days, from
the time the petitioner's. conviction became final on August 17,

2012 until September 4, 2012, when he returned to the trial court
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filing a Rule 3.800 motion to a correct illegal sentence. (See
Trial Docket; see also 9/4/12 Rule 3.800‘Motion). The motion was
denied by trial court order entered on September 13, 2012.
(See Trial Court Docket; see also 9/13/12 Order). No direct appeal
was prosecuted. Thus, the proceeding concluded on October 13, 2012,

when the 30-day appeal period expired.®

From the conclusion of the Rule 3.800 motion above on October
13, 2012, over one year elapsed thereafter until the petitioner
next filed another Rule 3.800 motion on October 17, 2013. (3See
Trial Docket; see also 10/17/13 Rule 3.800 Motion). He filed an
amended, operative Rule 3.800 motion on November 21, 2013.
(See Trial Docket; see also 11/21/13 Rule 3.800 Motion). Following
the state's response thereto, by Order entered on June 19, 2014,
the motion was denied. (See Trial Docket; see also 6/19/14 Order) .
The denial was subsequently affirmed on direct appeal, Kavantzas v.

State, 149 So.3d 25 (Fla. 4 DCA 2014), and concluded with the

issuance of the mandate on October 3, 2014. (See 4DCA Docket, Case

No. 4D14-2353).

At this juncture, it must be noted that the foregoing post-
conviction proceédings did not serve to toll the limitations period
because it was instituted after the one-year federal limitation
period had already expired. See Hutchinson v. Florida, 677 F.3d
1097, 1098 (11* Cir. 2012){"In order for...$2244(d) (2) statutory

tolling to apply, the petitioner must file his state collateral

The Eleventh Circuit has held that the time during which a habeas
petitioner could have sought appeal of the denial of a postconviction moticn
tolls AEDPA's one-year limitations period even though the petitioner did not seek
appellate review of the denial order. Cramer v. Secretary, Dep't of Corrections,
461 F.34 1380, 1384 (11 Cir. 2006). If the 30* day falls on a Saturday, Sunday,
or legal holiday, the petitiomer has until the next business day to timely file
his notice of appeal. Fed.R.Civ.P. 6(a) (1).

8
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petition before the one-year period for filing his federal habeas

petition has run.”); Tinker v. Moore, 255 F.3d 1331 (11 cir.
2001) (quoting Webster v. Moore, 199 F.3d 1256, 1259 (11*™ Cir.
20003): Delguidice v. Fla. Dep't of Corr's, 351 Fed.Appx. 425, 428

(11 Cir. 2009) (unpublished) (finding petitioner's amended motion
correcting deficiencies of previously filed motion, submitted
within 2-year limitations period under Florida law, did not expand
the AEDPA's one-year limitations period; and, as such, did not

resurrect the expired federal limitations period).

Procedurally; however, before the Rule 3.800 proceeding above
concluded, petitioner returned to the trial court, filing a. Rule
3.850 motion for post-conviction relief. (See Trial Docket; see
also Rule 3.850 motion). Tollowing the state's response thereto,
the motion was denied by written order entered on June 22, 2015.
(See Trial Docket; see also 6/22/15 Order). It appears that the
petitioner filed a notice of appeal on July 16, 2015, and the state
received it on July 20, 2015. (See 7/29/16 Order Recommending
Granting Belated Appeal). Thereafter, the appellate court, in case
mo. 4D16-2961, granted petitioner a belated appeal of the trial
court's denial of his Rule 3.850 motion, noting that it would
proceed under a new case number. Thereafter, the denial of the Rule
3.850 motion was per curiam affirmed on appeal in a decision

without written opinion, Kavantzas v. State, 221 So0.3d 627 (Fla. 4

DCA 2016), and the appeal concluded with the issuance of the
mandate on January 6, 2017. (See 4DCA Docket, Case No. 4D16-2961).

Before the foregoing proceeding concluded, petitioner filed a
second, successive Rule 3.850 motion for post-conviction relief.
(See Trial Docket; see also 12/2/16 Rule 3.850 Motion). The trial
court dismissed the motion was untimely and successive, and denied

rehearing thereon on March 10, 2017. (See Trial Docket; see also
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2/14/17 Order). The dismissal of the second Rule 3.850 motion was
subsequently per curiam affirmed on direct appeal, Kavantzas v.
.§E§§§, 221 So.3d 627 (Fla. 4DCA 2016) (table), and concluded with
the issuance of the mandate on September 22, 2017. (See 4DCA

Docket, Case No. 4D17-1095).

It is well settled that, pursuant to 28 U.S.C. §2244(d) (2),
the limitations period is tolled during the time that "a properly
filed application for state post-conviction or other collateral
review with respect to the pertinent judgment or claim is pending.”
As applied, the foregoing September 22, 2017, second Rule 3.850
motion was not properly filed and did not toll the one-year federal
statute of limitations, because the state court explicitly found
that the motion was untimely filed and successive, and thus not in
accordance with the state procedural rules regarding such filings.®
The Eleverth Circuit has held that, where a state court finds that
a state postconvictiorr motion is umtimely, it does not toll the
one-year federal limitation period under the AEDPA, even if the
state court denied the motion on alternative grounds. See Sweet v.
Sec’y Dept. of Corr., 467 F.3d 1311, 1318 (11*® Cir. 2006); see
also, Ousley v. Sec’y Dept. of Corr., 269 Fed.Appx. 884, 887 (11¢®

Cir. 2008) (affirming holding in Sweet); Artuz v. Bennett, 531 U.S.
4 (2000); Pace v. DiGuglielmo, 544 U.3. 408 (2005) (finding that

state postconviction motion rejected as untimely under state law is

not properly filed within the meaning of the AEDPA’s §2244(d) (2)) .

Since the foregoing post-conviction proceeding was not

properly filed, pursuant to Florida rules governing such filings,-

Upyrsuant to Fla.R.Cr.P. 3.850, a motion for postconviction relief must
be filed within two years from the date the mandate issued on direct appeal.
Further Fla.R.Cr.P. 3.800(c) requires that the motion be filed within 60 days of
issuance of the mandate following direct appeal. See Barcelona v. State, 974
So.2d 1133 (Fla. 3 DCA 2008), relying on Fla.R.Cr.P. 3.800(c).

10
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the limitations period once again unchecked for over 8 months, from
the conclusion of the belated appeal on January 6, 2017 until the
petitioner then came to this court on September 28, 2017, filing
this federal habeas petition after he signed and handed the
petition to prison authorities for mailing in accordance with the
mailbox rule.!* (DE#1:26). Given the detailed procedural history
narrated above, there was well in excess of one year untolled
during which no post—-conviction proceedings were pending so as to

stop the federal limitations period from expiring.

IV. Discussion-Timeliness

Since petitioner filed his federal habeas petition after April
24, 1996, the Antiterrorism and Effective Death Penalty Act
(“AEDPA”) governs this proceeding. See Wilcox v. Fla.Dep't of
Corr., 158 F.3d 1209, 1210 (11* Cir. 1998){per curiam). The AEDPA

imposed for the first time a one-year statute of limitations on
petitions for writ of habeas corpus filed by state prisomers. See
28 U.S.C. §2244(d) (1) (*A l-year period of limitation shall apply to
an application for a writ of habeas corpus....”). Specifically, the
AEDPA provides that the limitations period shall run from the
latest of —

(A) the date on which the judgment became final by

%Under the prison mailbox rule, a pro se prisoner's court filing is
deemed filed on the date it is delivered to prison authorities for mailing.”
Williams v. McNeil, 557 F.3d 1287, 1290 n.2 (11™ Cir. 2009); see Fed.R.App.
4(c) (1) (WIf an inmate confined in an institution files a notice of appeal in
either a civil or a criminal case, the notice is timely if it is deposited in the
institution’s internal mail system on or before the last day for filing.”).
Unless there is evidence to the contrary, like prison logs or other records, a
prisoner’s motion is.deemed delivered to prison authorities on the day he signed
it. See Washington v. United States, 243 F.3d 1299, 1301 (11th Cir. 2001); Adams
v. United States, 173 F.3d 1339 (11 Cir. 1999) (prisoner's pleading is deemed
filed when executed and delivered to prison authorities for mailing).

J41
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the conclusion of direct review or the expiration of the
time for seeking such review;

(B) the date on which the impediment to filing an
application created by State action in violation of the
Constitution or laws of the United States is removed, if
the applicant was prevented from filing by such action;

© the date on which the constitutional zright
asserted was initially recognized by the Supreme Court,
if that right has been newly recognized by the Supreme
Court and made retroactively applicable to cases on
collateral review; or

(D) the date on which the factual predicate of the
claim or claims presented could have been discovered
through the exercise of due diligence.

ee 28 U.S.C. §2244(d) (1).

The limitations period is tolled, however, for “[tlhe time
during which a properly filed .application for post-conviction or
other collateral review with respect to the pertiment judgment or
claim is pending....” 28 U.S.C. §2244(d) (2). Consequently, this
petition is time-barred, pursuant to 28 U.S.C. §2244 (d) (1) (&),
unless the appropriate limitations period was extended by properly
filed applications for state post-conviction or other collateral
review proceedings. See 28 U.S.C. §2244(d) (2); see also, Rich v.
Sec'y for Dep't of Corr's, 512 Fed.Appx. 981, 982-83 (11** Cir.
2013); Nesbitt v. Danforth, 2014 WL 61236 at *1 (S.D. Ga. Jan. 7,
2014) .

An application is properly filed “when its delivery and
acceptance are in compliance with the applicable laws and rules
governing filings. These usually prescribe, for example, the form
of the document, the time limits upon its delivery, the court and

office in which it must be lodged, and the requisite filing fee.”

[
[\
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Artuz v. Bennett, 531 U.S. 4, 8, 121 S5.Ct. 361, 148 L.Ed.2d 213
(2000) (footnote omitted); see also, Rich, 512 Fed.Appx. At 983;
Everett v. Barrow, 861 F.Supp.2d 1373, 1375 (s.D. Ga. 2012).

Consequently, 1if the petitioner sat on any claim or created any
time gaps in the review process, the one-year clock would continue
fo tick. Kearse v. Sec'y, Fla. Dep't of Corr's, 736 F.3d 1359, 1362
(11t Ccir. 2013); Nesbitt v. Danforth, 2014 WL 61236 at *1.

Further, “[aln application that is untimely under state law is
not 'properly filed' for purposes of tolling AEDPAs limitations
period.” Gorby V. McNeil, 530 F.3d 1363, 1366 (11*® Cir.
2008) (citation omitted), cert. den'd, Uu.s. , 129 s5.Ct. 1582,
173 L.Ed.2d 684 (2009). A motion filed past the deadline for filing

a federal habeas petition cannot tell the limitations period.

See Hutchinson v. Florida, 677 F.3d 1097, 1098 (11% Cir. 2012) (“In

order for...82244(d) (2) statutory tolling to apply, the petitioner
must file his state collateral petition before the one-year period
for filing his federal habeas petition has run.”); Webster v.
Moore, 199 F.3d 1256, 1259 (11% Cir. 2000); Nesbitt, 2014 WL 61236
at *1.

A. Statutory Tolling Under §2244(d) (1) (&)

As noted previously in this Report, over one year of untolled
time elapsed- from the time petitioner's convictions became final
until he filed this federal petition. 2&s will be recalled, his
convictions became final on August 17, 2012. The Jlimitations ran
unchecked for over one year, from October 13, 2012 when his first
Rule 3.800 proceeding concluded until he filed his October 17, 2013
Rule 3.800 motion. Moreover, as will be recalled, the limitations

period was also not tolled for over 9 months, from the January 6,

13
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2017 conclusion of his Rule 3.850 proceeding until he filed his
federal habeas petition here on September 28, 2017. The intervening
second or successive petition filed in December 2016 did not serve
to toll the limitations period. Even if it had, there was still in
excess of one year during which no state post-conviction
proceedings were pending which would serve to statutorily toll the
limitations period. Therefore, no statutory tolling is warranted

and this federal petition remains time-barred.

B. Eguitable Tolling

That, however, does not end. the inquiry. Given the detailed
procedural history narrated above, this federal habeas proceeding
is due to be dismissed unless the petitioner can establish that
equitable tolling of the statute of limitations is warranted.

The one-year limitations period set forth in §2244(d) "is
subject to equitable tolling in appropriate cases.” Holland wv..
Florida, 560 U.S. 631, 645, 130 S.Ct. 2549, 2560, 177 L.Ed.2d 130
(2010) . In that regard, the Supreme Court has established a two-
part test for equitable tolling, stating that a petitioner ‘must
show '(1) that he has been pursuing his rights diligently, and
(2) that some extraordinary circumstance stood in his way' and
prevent timely filing.” Lawrence v. Florida, 549 U.S. 327, 336, 127
S.Ct. 1079, 166 L.Ed.2d 924 (2007); Holland v. Florida, 560 U.S. at
649 (guoting Pace v. DiGuglielmo, 544 U.S. 408 418, 125 S.Ct. 1807,
161 L.Ed.2d 669 (2005))