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PER CURIAM:

Philip Emiabata appeals the district court’s orders granting Jacque Dolotina’s and 

BB&T’s motions to dismiss and denying his various motions. We have reviewed the 

record and find no reversible error. Accordingly, we affirm for the reasons stated by the

district court. Emiabata v. BB&T, No. l:17-cv-00529-TDS-JLW (July 31, 2018 & Dec.

13, 2018). We deny Emiabata’s motion for a transcript, as there were no proceedings to 

transcribe. We dispense with oral argument because the facts and legal contentions are 

adequately presented in the materials before this court and argument would not aid the 

decisional process.

AFFIRMED
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA

PHILIP EMIABATA, )

Plaintiff, )
)
)v. 1:17CV52 9

BB&T (BRANCH BANKING AND TRUST 
CO.) AND JACQUE DOLOTINA,

)
Defendants.

MEMORANDUM ORDER

Plaintiff Philip Emiabata, proceeding pro 

Defendant Branch Banking and Trust Company ("BB&T") and Defendant 

Jacque Dolotina, a BB&T bank teller,

se, claims that

slandered, libeled, and put 

Emiabata in a false light by claiming to police that he threatened

to shoot the employees of the bank. Before the court is BB&T's

motion to dismiss the complaint (Doc. 9) and Emiabata's "Motion

for Supplemental Pleading Due To Event That Happened After 

Date Of The Pleading," which the court will construe as a motion 

for leave to file an amended complaint.

The

(Doc. 14) . The motions

have been briefed (Docs. 10, 15, 16, 18) and are ready for 

For the reasons set forth below, Emiabata's motion fordecision.

leave to amend will be treated as moot insofar as he filed it

within the time permitted to file an amended complaint as of right 

and, because Emiabata has yet to file his amended complaint, BB&T's 

motion to dismiss will be denied as moot.

— —-
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X. BACKGROUND

The allegations of Emiabata's complaint, which are difficult 

to decipher but accepted as true for the present motion, lay out 

the following;

At a BB&T bank branch in Round Rock, Texas, on June 6, 2016,

bank employee precluded Emiabata'sa wife, Sylvia, from 

withdrawing funds from her account because it had been flagged for

fraud. (Doc. 2 at 7-8.)1 Sylvia called Emiabata to explain the 

When the phone was on "loudspeaker," Emiabata 

told Dolotina he "might have a legal action and that [he] might

situation. (Id.)

the bank for damages."sue (Id. at 8.) Dolotina called the

police, claiming that she heard Emiabata say he would "come to the

bank and Shoot the bank." (Id. at 7 .)2 As a result, BB&T wrote

Emiabata a letter that banned him from the bank, and Emiabata was

subjected to a criminal investigation. (Id. at 7-8.)

On June 9, 2017, Emiabata filed this action against Dolotina

and BB&T, alleging slander, libel, and invasion of the right to 

privacy as "some" of his causes of action.3 (Id.) The complaint

1 Dolotina allegedly gave various "different stories" for why his wife 
was not able to withdraw money from their account, including: (1) there 
was fraudulent activity,
a hold on the account that had not yet expired.

2 Emiabata notes that he has an accent but contends it could not have 
accounted for a misunderstanding of what he said.

3 The court considers only these three causes of action actually listed 
in the complaint.

(2) the account was closed, and (3) there was
(Doc. 2 at 8.)

(Doc. 2 at 8.)

2
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claims both federal question and diversity jurisdiction. (Id. at

3-4.)

On September 15, 2017, BB&T moved to dismiss on the grounds

that the court lacks subject matter jurisdiction, because there is

neither a federal question nor complete diversity, due to the

common Texas residency alleged as to Emiabata and Dolotina. (Doc.

9.) Alternatively, BB&T contends that the complaint fails to state

a claim upon which relief can be granted. (Id. ) BB&T

acknowledges, however, that "Dolotina is no longer employed by

BB&T and upon information and belief, her last known address was

in Arizona." (Doc. 10 at 2.)

On September 20, 2017, the court gave Emiabata notice that

Dolotina had not been served. (Doc. 13.) The notice informed

Emiabata_ that he had 14 days to respond, after which the court

could dismiss the action against Dolotina without prejudice. (Id.)

On September 25, 2017, Emiabata moved for leave to file an amended

complaint. (Doc. 14.) While the motion does not include an

amended complaint, it makes clear that the only change Emiabata

requests is to plead that Dolotina is a citizen of Arizona, not

Texas. (Id. at 2.) BB&T contends that the amendment would be

futile, relying on its motion to dismiss. (Doc. 16)

II. ANALYSIS

Subject Matter JurisdictionA.

BB&T argues that Emiabata has demonstrated neither federal

3
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question nor diversity jurisdiction. (Doc. 10 at 2-5.) Because

subject matter jurisdiction serves as a limitation on the court's

power, the court must address these arguments first. Owens-

186 F. 3d 435, 442 n.4 (4th Cir. 1999)Illinois, Inc, v. Meade,

("questions of subject matter jurisdiction must be decided 'first,

because they concern the court's very power to hear the case r n )

The party seeking to invoke the court's power(citation omitted).

bears the burden of establishing subject matter jurisdiction.

McNutt v. Gen. Motors Acceptance Corp., 298 U.S. 178, 189 (1936).

As Emiabata is proceeding pro se, the court construes his

pleadings liberally and holds them to a less stringent standard

Haines v. Kerner, 404 U.S.than for those drafted by attorneys.

However, he is held to compliance with the519, 520-21 (1972).
\Federal Rules of Civil Procedure and this court's local rules

(available on the court's website: www.ncmd.uscourts.gov).

1. Federal Question Jurisdiction

Federal question jurisdiction exists when a case "arises

28 U.S.C. § 1331. Under the well-pleadedunder" federal law.

"federal jurisdiction exists only when_a__ federal 

question is presented on the face of the plaintiff's properly 

pleaded complaint." Caterpillar Inc, v. Williams, 482 U.S. 386,

complaint rule,

It is not "enough that there may be a defense grounded392 (1987).

in federal law or that the complaint anticipates and rebuts such

4
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a defense." Pressl v. Appalachian Power Co., 842 F.3d 299, 302

(4th Cir. 2016) (citing Caterpillar, 482 O.S. at 392-93).

Here, the complaint claims federal question jurisdiction, but 

the causes of action alleged are slander, libel, and invasion of

the right to privacy. (Doc. 2 at 3, 7. ) Both slander and libel
fy.are causes of action under state tort law, so neither supports

rfederal question jurisdiction. Further, the invasion of the right i

to privacy does not give rise to a federal cause of action.

Defendant suggests, and the court agrees, that this is best

interpreted as a false light claim. (Doc. 10 at 3-4.)4 Given that

false light is also a state tort law cause of action, Mourad v.

Fleming, No. CIV.A.4:02CV738-Y, 2004 WL 2866975, at *3 (N.D. Tex.

Aug. 12, 2004), aff’d, 180 F. App'x 523 (5th Cir. 2006)

(interpreting a claim for the "tort of invasion of privacy" as 

false light claim and noting that false light is a state law 

claim) ; Lewis v. Marzulli, No. 16-CV-4021 (KAM)(JO), 2016 WL

5874994, at *2 (E.D.N.Y. Oct. i7, 2016) ("false light/invasion of # ^ • l ^
4~privacy does not ipresent an issue of federal statutory or

V -J Srf ;
constitutional law"), Emiabata has failed to demonstrate federal I.
question jurisdiction.

v. ■

This conclusion is bolstered by the fact that Emiabata later describes 
this cause of action as "Invasion of my Right to Privacy by Publication 
of information that place me in False Light supra." (Doc. 2 at 7.)

5
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2. Diversity Jurisdiction

Diversity jurisdiction requires that the parties have

complete diversity meaning that the citizenship of every

plaintiff must be different from the citizenship of every

defendant. 28 U.S.C. § 1332; Caterpillar, Inc, v. Lewis, 519 U.S.

61, 68 (1996); Cent. W- Virginia Energy Co. v. Mountain State

Carbon, LLC, 636 F.3d 101, 103 (4th Cir. 2011). If there is a

defect in the allegation of diversity jurisdiction, a plaintiff

may amend the complaint to cure that defect so long as diversity 

jurisdiction existed in fact at the time the suit was filed.

Newman-Green, Inc, v. Alf onzo-Larrain, 490 U.S. •

a

28
i s

U.S.C. § 1653; ?.2

/ i826, 831 (1989). A plaintiff seeking to amend his complaint may

do so without requesting the leave of court within "21 days after <

serving it, or . 21 days after service of a motion under Rule
r ; *

12(b), (e), or (f)." Fed. R. Civ. P. 15(a).V

the complaint alleges that BB&T is a North Carolina iHere,

>. corporation but that both Emiabata and Dolotina are citizens of \
Jl

Texas. (Doc. 2 at 3-4.) Thus, the complaint does not demonstrate

diversity jurisdiction. However, BB&T "acknowledges that if the

Court allows Plaintiff leave to amend his complaint, [alleging

that Dolotina is a citizen of Arizona] may give rise to diversity

jurisdiction under 28 U.S.C. § 1332." (Doc. 16 at 2.)

Emiabata filed his motion for leave to file an amended

complaint - to correct the allegation that Dolotina is a citizen /\

6

Case l:17-cv-00529-TDS-JLW Document 19 Filed 02/01/18 Paae6of9
i



of Arizona - less than 21 days after service of BB&T's motion to

dismiss. He did not need leave of court to file an amended

complaint and should have done so as of right under Rule 15(a) .

Consequently, acknowledging Emiabata's status as a pro se

litigant, the court will treat his motion to amend as an effort to

file an amended complaint and will provide him 14 days from the

date of this order to file his amended complaint to correct the

allegation as to Bolotina's residency.5 No other amendment has

been requested, nor will it be permitted absent proper motion.

B. Motion to Dismiss for Failure to State a Claim

Because an amended complaint stating proper subject matter
i

j-3

5 Diversity jurisdiction further requires that the amount in controversy 
exceed $75,000. 28 U.S.C. § 1332. BB&T does not contest this
requirement. However, the court "has an independent duty to ensure that 
its jurisdiction is proper" and must dismiss the action if it determines 
that there is no subject matter jurisdiction.
Bank, N.A., 802 F. Supp. 2d 695, 698 (E.D. Va. 2011); Fed. R. Civ. P.

Mosley v. Wells Fargo

12(h)(3).
Courts apply the "legal certainty" test in determining whether this

St. Paul Mercury Indem. Co. v. Red Cab Co., 303 
"[T]he court should look to the face of the

requirement is met.
U.S. 283, 289 (1938) .
complaint itself to determine whether it is a legal certainty that 
plaintiff's claims do not reach the required amount."
Cahill, 58 F.3d 106, 112 (4th Cir. 1995).

Shanaghan v.
"Unless the claim for ap 

amount over the jurisdictional prerequisite is made in bad faith, or 
unless it is plain from the complaint that an amount less than the 
jurisdictional amount is all that is at issue, the district court has 
jurisdiction over the case." Id. Emiabata alleges $980,000 in damages., 
(Doc. 2 at 8.) BB&T states that it "would dispute that Plaintiff has 
suffered any damages whatsoever" but "accepts Defendant's allegations, 
as true" for the purposes of its motion to dismiss.
Based on its review, even though the basis for the damages figure alleged 
is not apparent on the face of the complaint, the court cannot say that 
it is a legal certainty that the amount in controversy is below the 
required amount, and so the, court cannot deny the right to amend as 
futile on this basis.

(Doc. 10 at 3 n.l)

7 7_
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jurisdiction has not yet been filed, it is not clear that the court

will have subject matter jurisdiction to address the merits.

Owens-Illinois, Inc., 186 F.3d at 442 n.4. Therefore, the court

denies BB&T's motion to dismiss as moot but without prejudice to

its consideration if a properly amended complaint is filed. In

order to avoid unnecessary duplication of effort should an amended

complaint be filed, BB&T may simply file a notice that it wishes

to rest on its current briefing.

Service of the Complaint and Process on DolotinaC.

One final matter requires attention. Emiabata has not served

Dolotina, even after this court's notice under Federal Rule of

Civil Procedure 4 (m) . (Doc. 13.) The record reflects that the

Marshal returned the summons as to Dolotina as unservedU.S.

because of an "insufficient address." (Doc. 12.) This is no doubt

because Dolotina apparently no longer lives in Round Rock, Texas,

for the reasons noted above. Therefore, because Emiabata timely

moved to amend the complaint to add a proper address for Dolotina

and appears to have been awaiting a ruling on that motion, the

court will grant Emiabata 30 days from the date of this order;

to jwithin which serve Dolotina with an amended complaint./

Otherwise, absent a further sufficient showing, the action as to

Dolotina will be dismissed without prejudice without further%

S-ULnotice. Fed. . R. Civ. P. 4 (m) . See, e.q., LHF Productions, Inc.

v. Does, Civil Action No. 3:16CV284, 2016 WL 7423094, at *6 (E.D.

8
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r
. t
L

\Jk /22, 2016) (finding that Rule 4(m) unambiguously permitsVa. Dec.

an extension of time to serve process regardless of whether a

plaintiff can show good cause).

Ill. CONCLUSION

For the reasons stated, therefore,

IT IS ORDERED that Emiabata's motion for leave to amend (Doc.

14) will be treated as MOOT insofar as Emiabata filed the motion

within the time permitted to file an amended complaint as of right. 

Therefore, Emiabata shall have fourteen (14) days from the date of

this order within which to file an amended complaint correcting

the alleged residency of Defendant Dolotina. Because no other

amendment was requested, none will be permitted. In the event

that Emiabata does not file his amended complaint within this time

period, the court will grant BB&T's motion to dismiss for lack of

subject matter jurisdiction without further notice.

IT IS FURTHER ORDERED that because Emiabata has yet to file

his amended complaint, BB&T's motion to dismiss will be DENIED as

moot without prejudice to its consideration, upon proper notice, 

following the filing of an amended complaint correcting the

defective jurisdictional allegation. BB&T may renew its motion

simply by filing a notice to that effect and need not re-brief it.

/s/ Thomas D. Schroeder
United States District Judge

February 1, 2018

i

9
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IN THE UNITED 
for the MIDDLE STATES DISTRICT 

DISTRICT OF COURT 
NORTH CAROLINA

PHILIP EMIABATA,
)
)Plaintiff, )

v.
) 1:17-CV-529)BB&T (Branch 

Co. ) ; Banking and Trust 
and JACQUE DOLOTINA, )

)Defendants. )

memorandum aptht^

Chief District 

Philip Emiabata's 

Defendants 

and Jacque Dolotina 

~ a BB&T bank

had threatened

AND ORDER
THOMAS D. SCHROEDER,

Judge.
Plaintiff

Pro se complaint brought 

Banking and
tortclaims against Branch Trust Company("BB&T")

arising out of an incident in 

enforcement

whichDolotina
teller — told law

authoritiesthat Emiabata
to "shoot" bank employees. Emiabatacontends he had only threatened 

IB), the court
to "sue" the bank. In a previousorder (Doc.

dismissed the complaint against Dolotina(without Prejudice), dismissed all of Emiabata's claims 

and denied his
against 

motion for leave 

court is BB&T's motion

BB&T other than his slander claim,
to file an amended complaint. Before the
to dismiss the remaining slander

reconsideration

to file an

claim (Doc. 45) and Emiabata's 

transfer (Doc.

motions■ for
alternatively foror

44) , tor leave
amended

S affirmative defenses
complaint (Doc. 52) , and tostrike BB&T' 

Forth below,
(Doc. 51). For the reasons set

BB&T's motion to dismiss will be granted, and
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Emiabata 's motions will be

background
denied.

I.

The facts alleged in the complaint, as laid out in this
court's previous order (Doc. 43 at 2-3), 

branch in Round
are as follows:

At a BB&T bank
Rock, Texas, on June 6, 2016,banka employee precluded 

n9 funds from her
Emiabata's wife,

account because it had

Sylvia, fromwithdrawi
been flagged forfraud. (Doc. 2 at 7-8.) Sylvia called 

When the phone
Emiabata to explain thesituation. (Id. )

was on loudspeaker, 

a legal- action

Emiabataclaims he told Dolotina he might have 

damages." 

she heard Emiabata

and that[he] might sue the bank for 

claiming that 

shoot the bank.

(Id^ at 8.) Dolotina calledthe police, 

the bank to
say he would " come to

" 1 (Id. at 7.) As a result, BB&T wroteEmiabata a letter that banned 

a criminal
him from the bank,

investigation.
and Emiabata wassubjected to

(id. at 7-8 . )
On June 9,

alleging false 

subsequently allowed 

properly allege subject-

2017, Emiabata filed a complaint against BB&T andDolotina
light, libel, and slander. (Id. ) Thecourt

Emiabata to amend the c omp 1 a i n t to
matter jurisdiction.2 (Docs. 19, 20.) On

Emiabata 
not have notes that he has 

accounted for an accent but
a misunderstanding contends that the 

of his words. accent could 
(Doc. 2 at 8.)2 Emiabata did 

a short document 
added to the

not file a 
- (Doc. complete amended 

. 2°) setting
original complaint

the
complaint;

complaint; 
out a handful rather, he filed 

of allegations(Doc. 2). 
construes the

to be
Emiabata's

pro se status, 
amended

In consideration of 
two documents

court
together as the

2
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July 31, 2018, the court granted Dolotina 's motion to dismiss for
insufficient service and lack of

to dismiss all claims 

upon which relief

personal jurisdiction and granted

except slander for failure
BB&T's motion

to
state

can be granted. (Doc. 43.) Since then,
Emiabata has filed a flurry of 

alternatively for 

's affirmative defenses

motions: motiona for
reconsideration or

transfer (Doc. 44) ; a motion
to strike BB&T 

leave to file 

to dismiss the

have been fully briefed

II.

(Doc. 51); and a motion for
another amended complaint (Doc. 52)

(Doc. 45.) 

and are ready for decision.

BB&T has moved
remaining slander claim. The motions

analysis

A. 5iS^ffrMOti°n f°r deration or, Alternatively,

Emiabata moves for reconsideration under Federal Rule of
Civil Procedure 59(e) , which only allows a 

Since
party to move to alter

or amend a judgment. no judgment has been entered in this
case, and in light of 

construe his motion

Emiabata's pro se status, the court will
as one under Rule 54 (b) .

Any order "that adjudicates fewer than all the claims or the
rights and liabilities of fewer than all the parties . . . may be
revised at any time before the entry of a judgment adjudicating 

rights and liabilities." 

courts only revise

all the claims and all the parties 

However, 

following three

Fed.
R. Civ. p- 54(b) .

interlocutory orders 

(1) new, different
for one of the

reasons:
evidence

3
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discovered "during litigation," 

clear
(2) a change in the relevant law,

and/or (3) error that would otherwise ''manifestcause
injustice. " Carlson v. Boston Sci. Corp., 856 F.3d 320, 325 (4th 

Xr Murphy Farms.
Cir. 2017) (quoting

514 (4th Cir. 2003))

Am. Canoe Ass'n Inc., 326

Rule 54(b) motions "should not be
E•3d 505,

used to rehash arguments the court has already considered 

the outcome."

merely
because the movant is displeased with 

——Ouited States. 232 F.
South Carolina

Supp. 3d 785, 793 (D.S.C. 2017) .
Emiabata's motion 

already considered, 

jurisdictional objection 

protests that the 

under 28 U.S.C.

merely regurgitates arguments the court has 

argues that Dolotinamistakenly
waived her

by not making a 

court should have
"special appearance," 

transferred

and

venue sua sponte
§§ 1406(a) and/or 1631.3 (Doc. 44 at 2 ("[T]he

court kept silent regard[ingj transferring 

• and in here
this action against

Defendant .
Reconsiderati on is Appropriate.") 

development of

r 6 . )
Of course, as a result of the

Rule 12(b) of

Emiabata also 
Rule 12 (g) (2) 
amend the

argues that Dolotina 
from filing both a 

complaint and 
argument is frivolous,
Rule 12(g)(2)

should have been
, ■ response to his motion
a motion to dismiss, 

given that it

precluded under 
- for leave to 

44 at 5-6.) 
rests on the mistaken

(Doc. This 
notion that

Although not relevant 
J a Rule 12 (g) (2) issue 

45) i which will be resnlvpH
the volu^inoLaCsCubsatantiatinq ^ f 

(Doc. 44 at 7 ) Dscantiating information7 ar /.) to the extent 
on not to consider his
b' 37)' he has offered 
actions in that

„ . , applies to
wuh f°r ^consideration,
below FinaUv p "h110" t0 dis"iss Doc. finally, Emiabata makes

properly consider "
plaintiff filed."
court's
affidavits

response briefs.
tothere is

to

the
Emiabata contests the 

surreply (Doc. 
no reason why the 

regard (Doc. 43 at 2

4
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the Federal Rules of Civil Procedure 

between

well over half a century ago, 

appearances

Davenport v. Ralph M 

Since Dolotina

"the distinction general and special infederal practice has been abolished." 

386 F.2d 199,& Co. ,
204 (4th Cir. 1967).

asserted
her personal jurisdiction 

dismiss (Doc.
defense in her 

27), she did not waive
first and only motion 

that defense

to

pursuant to Rule
12(h) or for any other reason.

Emiabata's claim that the court should have sua sponte
transferred venue under 28 u.s.c. § 1406(a) and/or § 1631 is
particularly unpersuasive where Emiabata himself chose this forum
by filing his action here. Even assuming that venue is improper
in this district 

and Emiabata did

under § 1391(b), venue objections are waivable,
not move to transfer venue prior to the court'sJuly 31, 2018 order. See 28 U.S.C. 

impair the jurisdiction of

§ 1406(b) ("Nothing in this
chapter shall

a district court of anymatter involving a party who does not interpose timely 

' Olberding v. jf_

and
sufficient objection

Co. ,

designed for 

waived by them.

to the venue.")
Cent. R.R.

346 U.S. 338, 340 (1953) ("[Venue is]

convenience of litigants,

but a limitation
the

and, as such, may be
The plaintiff, by bringing the suit in a district 

statute, relinquished his
other than that 

to object to

authorized by the
right

venue."). Moreover, the court may only transfer a

4 No Defendant has raised a venue objection.

5
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case under § 1406(a) 

the interest 

v- Gorman. No.

§ 1631 when such a transfer would be "in
°f justice." 28 U.S.C. §§ 1406 (a), 

2013 WL 4052684,

1631; see Barbour
13-

9, 2013) (noting, 

must establish by a 

promotes the interest

cv-01290-AW,

in the § 1406
at *1 (D. Md. Aug.

[t]he moving party 

evidence that the

context, 

Preponderance of the

that ”

transfer
°f justice"). Emiabata provides no reasonwhy the case should have been transferred at the time of thiscourt's earlier 

the interest

order, let alone one that rises to the level of
of justice.s See (Doc. 44 at 2). This is especiallyso where, as shown by this court's prior 

lack merit.6

Family niv

(Doc. 43) and 

^ igSg v- Allecrhanw

CCB-16-3955, 

would not be in

presentanalysis, the underlying claims

of__CommonPieas
Sty. Cou r t-

No. 2016 WL7383868, at *1 (D. Md. Dec. 21, 2016) ("it
theinterest s of justice to transfer the 

sj complaint 

to dismissal

case to another federal 

against the
courtas [the Plaintiff' 

likely subject

For these

named defendants is
[for failure 

reasons, Emiabata's motion for

to state a claim].") 

reconsideration will

5 To the
alternative
that the

extent Emiabata 
motion to transfer 

committed clear

meant for his 
under § 1404(a) 
error 

July 31, 
herein.

arguments relating to his 
support his claim 
injustice by 

- arguments

court 
transferring the 
unpersuasive,

to also 
causing manifest 

2018 order,
case in its 

as noted further
not
arethese

6 Although the 
insufficient 

5~6) , Emiabata 
not suffer the same fate 
properly served in a

complaint against “ 
service and lack 

offers no

for Dolotina was dismissed without 
personal . . Prejudice

jurisdiction (Doc. 43 at
would 

ever be

of
reason why the 

as those
proper jurisdicti

same claims 
against BB&T 
Ion.

against her 
should she

6
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be denied.

As an alternati ve to reconsideration on the basis of improper 

now be transferred
venue, Emiabata also 

to either the
argues that the case should

District of Connecticut or the District of Arizonaunder 28 U.S.C. § 1404 (a) .7 (Doc. 44 at 3-4.) Section 1404(a)
allows transfer " 

in the interest 

where it might have 

the

[fjor the convenience of parties and witnesses,
of justice, . • to any other district or division

been brought. 

normally considers a 

including:

"8 In considering such a transfer, 

judicially-created
court

number of
factors,

(1) the 
relative 
availability of
unwilling
attendance

plaintiff's 
ease of initial choice 

sources
compulsory process 

witnesses, and 
willing and 

a view of the

<«) Uity °f a 1
(7) other

of forum; 
proof; (3) 

attendance of

(2)access to of
for 

costthe of
unwilling wi ^esses!^1119 
premises, if 

judgment, if

of
Possibility of (4)(5) appropriate; 

one is obtained; 
a fair trial; 
a trial

advantage and 
Practical obstacles to 

problems that 
inexpensive;

makeexpeditious, 
difficult! 
having localized 
appropriateness in
a forum that

and easy,
controvfStl°n; <9) ^^“interest ^ 

ST” r" lSoe“.le,?. " h°“' ■
is at home with theSL'1V®rsity «se in 

action; and nn state law that
.7 (11) avoidance 

- conflicts of laws.

(8)es of court
in

(10)

govern the 
problems with

must 
unnecessaryof

Plant Genetic s.ys,, N. V. ——Ciba Seeds. 933 F. Supp. 519, 527

Inin .•:nSid<erati°n °f Emiabata 
m his motion for
transfer.

's pro se status,
reconsideration will be

his arguments for transfer 
construed as a motion to

The court 
which all 
has

may also transfer 
parties have the case to 

consented," 28 U.S.C."any district 
§ 1404(a), or division to 

but no Defendantconsented.

7
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(m.d.n.c. 1996) .

Even assuming that this case might have been 

transfer would

brought in theDistrict of Connecticut or Arizona,
still be denied 

Emiabata offers

because as with his §§ 1406 

"the interest

and 1631 arguments -
reason

supports it. Instead, hissole reason for
case to Connecticut is that he isnow

a resident of that state, and his sole reason for

that Dolotina resides there.
at 4 . )

not explain how .his current
reason enough to transfer the case, especially where

to file his action in North Carolina despite being atthat time a resident of Texas. (Doc. 20 at 2) ; also Tools USAi_ Equip. Co Champ Frampv.
Straightening Equip 

!993) (" [T] he
Inc. , 841 F.Supp. 719, 721 (M.D.N. C.

court should refrain from
venue if to do so would simply shift

one party to another.") 

should be
Emiabata also

the case
transferred to Arizona

ofDolotina' s residency there, 

dismissed

especially when 

and a transfer

the complaint against 

not solve the 

s previous order.

her has been
of venue would

defective service issues 

43 at 5.)
the court

(Doc.
what the court construes as analternative motion for transfer will be denied.9

9 Emiabata also requests in the alternative that he be granted leave to

8
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B. BB&T 's Motion to Dismiss

of CivilFederal Rule
Procedure 8(a)(2) 

a short and plain
provides that a 

statement of the
complaint must contain

claimshowing that the pleader is entitled to relief. Under FederalRule of Civil Procedure 12 (b) (6), "a complaint must contain
sufficient factual 

is plausible

matter . • to 'state a claim to relief 

556 U.S.

^2£Pr__Vu_Twombly, 550 u.S.

that
°n its face. / //

Ashcroft v. Iqbal, 662, 678
(2009) (quoting 

(2007) ) .

Bell Atlantic
544, 570

A claim is plausible "when the plaintiff 

court to draw the
pleads factual

content that allows 

that the defendant

the
reasonable inference

is liable for the misconduct alleged." Id. at678 (citing Twomblv. 

addressing this

550 U.S. at 556).
In

motion, the court is 

a Pro se litigant's complaint 

a potentially meritorious

mindful that it 

liberally, thus

mustconstrue

permitting
case to develop if one is present.

551 u.S. 89, 94 (2007). However, the liberal
a pro se plaintiff ' s Pleading does not require the

court to ignore clear defects in pleading, Bustos v. Chamberlain.No. 3 : 09-1760-HMH-JRM, 

nor to become

2009 WL 2782238, at *2 (D.S.C. Aug. 27,2009),
an advocate for the pro se party, Weller v.

De£lt_o£Soc. Servs., 901 F.2d 387, 291 (4th Cir. 1990).

amend the complaint, 
separate motion for 
for leave

(Doc. 44 at 2, 4.) Because he later 
complaint (Doc. 

pursuant to that
leave to filed a 

request
amend the 

be treatedto amend will 52), his 
motion.

9
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1. Preliminary Procedural Issues
Having previously 

to dismiss,
prevailed in part on a Rule 12(b)(6) 

motion to dismiss

motion
BB&T filed an additional

statute of limitations
on the

for Emiabata's slander claim
ground that the

has expired. (Doc.

making an additional 

that

45.) Rule 12(g) (2) Precludes a party from
Rule 12 motion " raising a defense 

party but omitted
or objectionwas available to the

from its earliermotion, " unless the additional motion is provided for by Rule 

Rule 12(h) (2)
12(h)(2) or (3) . fed. R. civ. P- 12(g) (2) .

providesthat failure to state a claim, failure to join a party requiredunder Rule 19, 

be raised in 

pleadings,

and failure to state a legal defense to a claim may
a Rule 7(a) pleading, in a Rule 12(c) 

p- 12 (h) (2) .

motion on the
or at trial. Red. r. Civ.

Rule 12 (h) (3)provides that 

determines

a court must dismiss at any time if it
that it lacks

------ jurisdiction.

's statute of limitati

Red. r.Civ. p. 12(h) (3) . Because BB&T
ons defensewas available but omitted from its earlier motion (Docs, 

the form of an

9/ 10) 

additional

°r (3), BB&T's latest motion

and is not provided for ~ at least in 

~ by Rule 12(h)(2) 

improperly filed.10

12(b)(6) motion

todismiss is

Neverthel ess, "many courts have interpreted [Rule 12(g) (2)]

10 The
12(c) motion to make it 
/Doc. 45) was filed -
three minutes.

court cannot convert BB&T' s additional 
proper under Rule 

to BB&T's
12 1,?™ 12Jbl n,otio" into a

answer ,Doc. 47', iTibeV!)6 m°ti0"
albeit by a mere

10
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Permissively and have
accepted subsequent 

-—Innovative Mktg , 

accord Superior

motions on discretionarygrounds." f.t.c. v
Supp. 2d 378,383 (D. Md. 2009);

Inc. ¥-l- Ewing, No.1:14CV232, 2015 WL 3823907, at *2-3 (m.d.n.c. June 19, 2015) .While permission to file subsequent Rule 

Permission has been

12(b)(6) motions isoften given, notsuch
granted in cases where the 

moving Defendant

court finds no intent to cause delay and where the
could have properly included the same arguments in a Rule 12(c) 

Bank of the

motion for j udgment on the pleadings.

2012 WL 4848993,

WL 2156008 (M.

See Smith v.
Carolines. No. 1.-11CV1139, 

adopted bv 2013
at *7 n•9 (m.d.n.c.

May 17, 2013) .

Oct. *1, 2012), 

Here, the 

°L BB&T, whose 

~ later

D. N. C .
court discerns no intent to 

argument in its
cause delay on the part 

original motion
pjr imary

renewed without 

subject-matter i

to dismiss
additional briefing — was that thelacked court

jurisdiction. See (Doc. 10) . bb&tclearly wascorrect in its 

declined

to file

to subject-matter i

advised BB&T 

after Emiabata's

jurisdiction argument, butthe court
the case without first allowing 

giving rise

Emiabata
an amended complaint alleging facts
jurisdiction. (Doc. 19 at 9. ) The court further

that it ''need not re-brief" 

Pleading, which

subject-matter i

Its motion to dismiss
amended

could simply be(Id. ) renewed.

jurisdiction defects
Given the obvious

the original of
complaint and the language in 

that BB&T's

the2018 order, the court finds
to raise its

11
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statute of limitations defense earlier likelywas mere oversight,not the result of improper 

simply have
motive. Furthermore, BB&T no doubtcould filed a Proper Rule 12(c) motion containing the

exact same statute 

three minutes.
of limitations 

Compare (Doc.
arguments, had it waited 

45 (filed
another

at 4:03 P-m. on August 14, 

on August 14,
2018)) with (Doc . 42 (filed at 4:06 p.m.

court to deny BB&T's Rule 12(b) (6) 

this is

2018)). .Were the
motion on Rule 12 (g) (2) 

BB&T would be
grounds, the precise course of action

court would again be
compelled to take,

the
and the

asked to considersame (fully briefed) 

currently before it. 

waste

statute of limitations arguments
This would amount to needless delay and aof judicial and party resources, 

result Rule 12(g) (2)
which is exactly theopposite of the

was intended to produce. Assuch, although the court cautions that parties especiallyrepresented parties should 

12(g)(2) deficiencies 

discretion

not presume that the court willoverlook Rule
in their filings, the courthere exercises its

to decide BB&T's motion on itsmerits. See Smith, 2012 WL 4848993, 

N-V- , 770 F.

12 (g) (2) 

Plaintiff]").

of,Limitations

at *7 n. 9; see also MylanLabs, Inc. v- Akzo.
Snpp. 1053, 1059 (D. Md. 1991)(overlook!ng a Rule 

Prejudice to [the
deficiency where there nowas

2.

The court has already found that 

's tort claims.
Texas substantive law applies 

North Carolina's lex loci
to Emiabata

pursuant to

12

Case l:17-cv-00529-TDS-JLW Document 63 Filed 12/13/18 Pace 12 of 19



t

. ' ,»n
contends that slander

rule. (Doc. 43 at 6-7. ) BB&T
claims aresubject to a one- year statute of limitations in Texas and that theface of the complaint makes clear that it was filed more than oneyear after the events giving rise to the claim. (Doc. 46 at 3-4.) Emiabata's arguments relating to the statute of limitations 

primarily to maintain
are difficult to parse, 11 but he appears

that

of Civil Procedure

the complaint is timely under 

Rule of Civil
the Texas Rules

and Federal
Procedure 6(d). 

limitations

(Doc. 49 at 6-7.)The statute of
is an affirmative defense 

preponderance of

i__Abbott Labs

thatmust be Proven by a defendant by a
the evidence.fed. R. Civ. p- 8 (c) (1); 

664 (M.D.N.

Stack v
Inc., 979 F. Supp.2d 658, C. 2013) . As a court can reach themerits of a statute of

at the Rule 12 (b) (6) 

[statute- of

stage 

limitations]

only "if all facts necessary to the 

appear[] on thedefense 'clearly
face of the complaint. / ff Stack,

11 for instance,
damages he might recover if

raised doubts 
amendment.
12(b) (6)
(Doc.

Emiabata makes irrelevant 
successful 
several 

(Doc.

argumentson the mo , relating to possible on the merits. (id at in_n > 
arguments in suonort 7TF^ 10 11 
49 at 3-5 ) UPHP°rt of the court's 

amend his compL5n( to«—r.
-and neither the r 

subject-matter i 
entreats the

the court
establish subject- \

any party has
jurisdiction since

as to the court nor, court's
Finally, Emiabata

49 aT^ioi to dlsmiss into a Rule 56 
separately-fflecj 'afSa^1^50 that the 
such a conversion (Doc< 50> •
- BB&T's statute of ^ aPPropriate,
-he complaint alone, ^he aff^ argument is

current motion iJ£o ^ deCline
in its

that
convert BB&T's Rule

court oo ~ summary judgment 
court could consider his wife's 
Emiabata offers 

and the

court to 
motion for

no reason why 
re,H°7t Cann0t divine anymeanwhile Is Lr6T1Ved based

ne, is nearly identirai
. to consider. (Doc. 43 *t 2 

Emiabata's invitation 
summary judgment for

the
The to

n . 3 .) 
convert the 

reasons stated
one for to

previous order. the(Id. ) same

13
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979 F. Supp. 2d at 664 (quoting Goodman v. Praxair, Inc-, 494 F. 3d458, 464 (4th Cir. 

Under Texas law, "

' • • not later than

accrues."

2007)) (alterati on in original).

fa] person must bring suit for 

year after the day
• slander

one
the cause of action

Tex. Ci v. Prac. & Rem. Code Ann. § 16.002 (a) . 

allegedly defamatory

In£Lr, 980 S . W. 2d 706,

The causeof action accrues on the date the
statementwas published. Williamson v. New Times.

710(Tex. APP- 1998) . 

allegedly defamato 

2016.12

Here, the complaint expressly states that the 

no later than June 6,

until June 6,

ry statement was published
(Doc. 2 at 7.) As

a result, Emiabata had
2017, to bring his slander claim. "A civil action is commenced by 1 

3, and a (non- 

delivered to

tiling a complaint with

electronically-f j_2ed)

the court," Fed. R. Civ. P.
Paper is filed when it is

theclerk or to a judge who agrees to accept it for filing, Fed. R.Civ. p- 5(d) (2) . Emiabata' s complaint was filed on June 9. 2017.(Doc. 2 at 1 . ) 

time-barred. 13 IAs a result, Emiabata's slander claim is facially
(

'i h

( i

Although the 
or about" 
letter 
2016. 
pleading 
occurred after 
effect.

complaint states
2016, it also 

regarding the incldent

' ^
relevant incident 

references to 
„ , ky BB&T dated
Emiabata's original

and any d°Ubt whetherand Emiabata has made no

that the 
makes

June 6, occurred "on 
a subsequent

- June 6, 
"on or about" 
the incident 

argument to that

several
sent to Emiabata 

Therefore, 
construed to 

2016,

f'2 at 7-8.) 
cannot fo©

• f r
f A - r

June 6,

13 Even if the 
as the 
2-1), it 
which

complaint had been 
envelope shows it 

would still
delivered to the cleric

have3falllginally scheduled 
ave fallen outside the2017.v- -------- e

on June 7, 
to be delivered 

statute of li^-j
2017, 
(Doc. 

-£a_tions,
expired on June 6,

• •

14
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Emiabata's arguments to the contrary are unavailing. Hisreliance on the Texas Rules of Civil Procedure is clearlymisplaced, 

in federal

as state civil
££°cedurerules do not govern procedurecourt. See, Erie Ry. Co. Z_- Tompkins. 304 U.S.64, 92 (1938) (Reed, J., concurring in Part) ("[N]o one doubts 

substantive law in

federal power over procedure."). 

Texas,

Rules of Civil

While the 

see id^ at 78, the
this case is that of 

hy the Federal procedure is governed
Procedure. Red. R. Civ. p- 1 ("Theserules govern the procedure in all 

States district
civil actions and proceedings in 

Emiabata

the United
courts .

tacitlyacknowledges 

Procedure 6(d)

to the

this by also relying on

Proposition that three 

limitati

Federal Rule of Civil
for the

days should be 

49 at 7.)

addedstatute of 

simply misunderstands
°ns period. (Doc. But he

the rule.
s^-Partyjnay or must act within

Rule 6(d) provides that " [w]hen
a s •Sgified t-imo after beingand servedservice is made under [various rules], 3 days are added afterthe period would 

P- 6(d) (emphasis

otherwise expire under Rule 6(a)

Emiabata's.complaint

Red. R. Civ.
added). The filing of 

on in which he
of Wcl S t

making a filing "after

course, not a situati
was

being served" with s 

been initiated.
- SOme Qtherjiocmnpn^ 

Nor does the
$ as the case had not yet 

apply here — Rule
Policy of the rule/6(d) gives PartiesI extra time to respond to filings that are notserved^ on them in a manner that gives them immediateimmediate or near­notice of the filing, in order that the party being

15
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'U />
! ’V_' :

/1
served is not disadvantaged by the serving party's choice of
service method. Because Emiabata was not served with anything

filing of the 

period in which he
complaint, Rule 6(d) cannot extpnH

could have properly brought his slander claim.
As a result ^i^-ls_mo44o.n-.te- ■ci1 tsBiiss—wi 11 be granted.
C. Emiabata 's Motion for Leave

moves to amend his

to File an Amended Complaint

Dolotina back as
Emiabata

complaint to add
a Defendant and to bring claims 

of contract,

for defamation per se, "

dealing," and invasion
negligence, breach 

privacy.
"bad faith

of (Doc. 52-1 at 4-7.) 

would be futile

BB&T argues that the proposed

should therefore
amendment

and that leave 

Despite its best
bedenied. (Doc. 56.)

efforts, the court is unableto understand the 

briefing, 

interest of i

arguments Emiabata attempts to make in his
other than the repeated assertion that it is in the

justice to grant the motion. See (Doc. 58)
Federal Rule of Civil Procedure 

leave will

15 governs leave to amend andprovides that be "freely" 

p- 15(a) (2) .

granted "when justice so
requires." Fed. R. Civ.

Although this rule is a"liberal" one, leave will nevertheless be denied when "the
amendment would have 

426 (4th Cir.
been futile." 

2006) (en banc)

509 (4th Cir.

Laber v -—Harvey, 438 F.3d 404,
(quoting Johnson v. Oroweat FoodsCo. , 785 F.2d 503,
198 6) ) . "Futility is 

to state

apparent ifthe proposed amended complaint fails a claim .

16
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I

Kat yle v.
Gaming, Tnr 637 F.3d 462, 431 (4th Cir.2011).

Emiabata's 

eminently futile, 

would change the 

his claims 

jurisdiction, 

therefore be denied.

attempt to bring Dolotina 

as he has offered 

analysis in the 

against her for

back into the case is

no argument allegation thator

order dismissing

and lack of personal
(Doc. 43 at 5-6.) His motion in that regard will

As to the new counts Emiabata 

already denied
proposes to bring against 

his prior 

defamation

BB&T,the court has
attempt to amend the

complaint to pursue claims for Per se, negligence, andbreach of contract (Doc. 43 at 11), and Emiabata has provided noreason why the court's prior analysis would come out differentl ynow.

As for his proposed claim of "bad faith 

under Texas law

relationship between 

Arnold v

dealing," the onlycause of action 

context of a "special
appears to arise solely in the

the parties governed orcreated by a contract. " • Nat'l Ctv Mut. Eire Ins. Co.,725 S.W.2d 165, 167 (Tex. 1987). Texas courts have only found
such a special relationship in 

or between

the context of certain fiduciary
relationships parties to 

S_n Methodist nn-i^

not impose a 

dealing and,

an insurance contract. See,e-d-, Hux v.
819 F.3d 776, 781 (5th Cir. 2016) .Texas law does

generalized contractual duty of 

rejects it in almost

goodfaith and fair in fact,
all

17
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1 1

circumstances." Emiabata has not made a plausible 

between him

case thatsuch a special relationship existed 

addition of a
and BB&T, and

therefore the
"bad faith dealing" claim would be

futile.

As to Emiabata's remaining proposed claim, Texas does not
appear to recognize a generalized tort for " 

recognizes three
invasion of privacy." 

types of invasion
Instead, Texas

particular " of
privacy": (1) intrusion into the plaintiff's 

embarrassing private

seclusion," (2)
"public disclosure 

appropriation of a name 

S.W.2d 577, 

considered the

of
facts," (3) and

or likeness." Cain v -_Hearst Corp.. 8 78
578 & n ■ 2 (Tex. 1994) (citations 

each of these

omitted). Having
elements of

torts under Texas law,see Doe vMobile Video Tan^
iLnc- / 43 S . W. 3d 40, 48 (Tex. App.

2001) (intrusion upon seclusion and public disclosure of private
facts); Meadows • Hartford T.-i fov Ins. Co. ' 492 E.3d 634, 

likeness),

638 (5thCir. 2007) (appropriation 

that Emiabata
of name or the court finds

has not plausibly alleged facts supporting any of 

adding an invasion of
them. As a result, sny amendment

privacy
claim would be futile.

Eor all these
reasons, Emiabata's motion for leave 

therefore be denied

s Motion to Strike

moves to strike the

to amendthe complaint will
on the ground of futility.

's Affirmative Defenses

affirmative defenses

D. Emiabata'
BB&T

Emiabata also 

out in BB&T's laid
answer. (Doc. 51.) However ' because Emiabata's

18
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remaining claim, 

prejudice, leaving 

strike BB&T 

denied.

alleging slander, will be dismissed with
no claim to be further 

' s affirmative defenses
litigated, his motion to 

It will therefore beis moot.

III. CONCLUSION

for the reasons stated,

IT IS THEREFORE ORDERED that Emiabata's motions for
reconsideration alternatively for 

'S affixative defenses (Doc. 

complaint (Doc.

or
transfer (Doc. 44)' to strikeBB&T

51), and for leave to file an
amended

52) are DENIED. 

ORDERED that BB&TIT IS FURTHER 

is GRANTED,
s motion to dismiss (Doc. 45)

and Emiabata' s sole remaining claim, and thus this
action as against BB&T, is DISMISSED 

IT IS FURTHER 

prior order

WITH PREJUDICE.

ORDERED that in accordance with the 

as to Dolotina (Doc. 

WITHOUT PREJUDICE.

court's
dismissing the complaint

^3), the
complaint against her is DISMISSED

/s/rT ^----- Iil2mas_D^_Schroeder
nited States District Judge

December 13, 2018

19
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