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NO. 20-5046
IN THE
UNITED STATES SUPREME COURT
OCTOBER TERM, 2020

IN RE: DANIEL H. JONES,
Petitioner

PETITION FOR_EXTRAORDINARY WRIT OF PROHIBITION
AND/OR WRIT OF MANDAMUS TO THE
UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT
AT CINCINNATI, OHIO
No. 18-5601

APPLICATION FOR SINGLE JUSTICE REVIEW

BEFORE; Associate Justice Sonia Sotomayov of the United State Supreme

‘Court and Circuit Justice for the U.S.Sixth Circuit for the State of Ohio: [Date of

denial in this Court, October 5, 2020 J: Order attached. Appendix, “A” [doc.1]
Sup.Ct. R.26.1(4) |
Come the Petitioner, Daniel H. Jones, pro se, pursuant to the Rules of the
United State Supreme Court, Rule 22.3, to state as follows;
| JURISDICTIONAL QUESTION
FOR JUSTICE'S REVIEW
1.] Petitioner submits for the Honorable | Justice Sotomayor’s

consideration, amplified issue(s} of Constitutional-Laws, e.g. the 5% 8% and 14th




Amendment where ‘“this Court”, See Appendix, [ddc. 1] as well as the lower

Appellate Courts;, Appendix “A” [docs. 4-8], have instituted, as well as affirmed

an unreasonable standard of law such as ”adopi‘ed” in_Martin v. District of

Columbia Court of Appeals; See Appendix,” A [doc.1]” and contrary to

Congressional Legislation as enacted under Title 28 USC $ 1915(a)(1)(2) &(4);
Appendix “A” [doc.2 & 2(a)]], creating the “Pauperis Act”, formerly upheld in, In

Re:McDonald; in providing the petitioner thoroughfare to be heard in this forum,

however, affirming the lower court’s conclusions dismissing his [civil] matter
under a [non] criminal pursuit: See 42 USC § 1983, which distinguishes this

petitioner's attempts from both the McDonald and Martin dispositions in having

théir/his (petitioner) issues heard “on the merit”, See aalso Appendix “A” [doc.5],
and consistent with this forum’s Rule 24.1(h)(i).

2.] Whereas, by other such Acts - State and U.S. - this petitioﬁer is
allowed to pursue “state-entities” for Injunctive, Declaratory and Monetary relief in
[State] Courts, when, as h'ere, having no other form - or courts - in which to do
so. See also 18 USC § 242, Ky. Constitution § 231 with Appendix “B” [doc.
2-4] as well as this Court’s Rule 20.1. For as long practiced In the State
of Kentucky, the wisdom of a Rule - or Statute - is a matter for
determinatfon by the General Assembly “alone” and not by the courts,
and, in which a "binding judgment” concluding the controversy may

be entered, Veith v. City of Louisville,Ky.355 S.W.2d. 295 (Ky.1962)

3.] That, premised upon this material evidence, both the U.S. District

Court for the (London division) eastern district of Kentucky, as well as the U.S



Sixth Circuit for the state of Ohio See Appendix “A” [doc.7], has callously erred in
affirming the lower ccourts conclusions; Appendix “A” [doc] Specifically where all
U.S. Appellate Circuits are vésted with “unlimited power” in restoring the
criminally accused to their right to be properly judged under the fifth amendment
to the U.S. Constitution, being of itself an encroachment as previously indicated

under Tenn. Constitution [Art. 1 & I, §§ 1 and 2.], to be interpreted in tandem with

Ky. Const. §27; See also Petitioner's Original Appendices, [doc.1 ].with

F.R.Civ.P. 62 (g) (1), additiona/ly, review is necessary—in this court — where the
state Appellate courts have applied an alarming [mis] application of laws
regulating “its own Legislation” governing out-of-state inmates whose crimes are
committed in this state (Kentucky); See Appendik, ‘A” [doc. 4, 4a,4b, and 5],.
having total jurisdiction an all of Which have need fo be settled by “this Court”, 28
USC §2101(e). Other such facts dispositive to this application may be found at
pp.16-20 [Petition for Extraordinary Writ of Prohibition/Mandamus] with

supporting memorandum of authorities and attached appendices.

DECLARATORY AND INJUNCTIVE
QUESTION FOR JUSTICE’S REVIEW

4.] For the Hon. Justice Sotomayor's review and consideration, this
petitioner’s indicia clearly shows a “remedial-cure” for the relief he now seeks;
See Appendix “B” [ddoc. 1],

-5.] Specifically, the State of Kentucky provides “its own” forums for those
injurious omissions callously — committed by the state, and, against this
petitioner's person 'and constitutional right to dué process; See Appendix, “B”
[doc. 2,3,&4], which was plainly stated by the U.S.District Court Judge for the



London Division ~Eastern District of Kentucky; See also Appendix, “B” [doc.6
p.3] however, denied this petitioner governing his Governmental Tort Liability
Action — GTLA. ‘

6.] No abuse to this system ‘of process has been committed by this
petitioner “at anytime” where he has diligently pursued his rights for more than
forty-five (45) years through these courts and never, “at any poini‘ in time”, being
heard upon the merits of his claims, and, as thoroughly demonstrated on appeal:
See Appendix,”B” [doc.5].

Sup. Ct.Rule 24.1(h)(i); _
MERITORIOUS QUESTION OF LAW

FOR JUSTICE’S REVIE

7.1 Also being requested to be reviewed and‘considered by this Justice, is
the long overlooked “smoking-gun evidence” ,Appendix, “C [doc.2] which
‘could have” not only negated the petitioner's guilt, but exonerated him as well
where the method-of-examination has been accepted in all courts,
Appendix,”C’[doc.3]. |

8.] Because of this unconstitutional conviction (by jury trial) this petitioner
has served twenty-two and one-half years on a sentence of Iifé without parole;
Appendix, "C” [ddoc.1], for a crime that clearly demonstrates his innocence,
Appendix, “C” [doc.2]., simultaneously revealiﬁg the “State’s awareness” as to its
agents (Det. Castle & Lab Examinef — Ayers) gross negligence in handling and
retrieving this evidence either for the state’s prosecution or petitioner's
convenience for exbneration; Appendix,”C” [doc.3].

9.] Nonetheless and because of this deliberate indifference oh the part of

the Commonwealth and its agents,Appendix,”B” [doc.2 & 3], this petitioner has



suffered “great-losses” e.g. footnoted at p.18 [Petition for Writ of
Prohibition/Mandamus]. |

10.] In summarizing this petitioner’s “attempts”, the information now
submitted will also clearly demonstrate the state of Tennessee’s “encroachment”
of both the U.S. and vState Constitutions (Ky./T enn.) restricting this Petitioner to
its sex offender registry (s.o.r.), that is to point out — Tennessee, where — first —
there exist no such stipulation, either by legislation or agreed-court- order
placing this petitioner on either parole or S.0.R.(Kentucky) See in
particular, Appendix “C” [doc. 5,6 & 7].

Secondly, therefore, and In this perspective, it would be a violation of

Tennessee’s Constitution, [ Art. 1 &2, §§ | & Il] which usurps the Separation of

Powers_Doctrine by placing this petitioner on ‘its S.0.R.”See Appendix, “C”
. [doc. 9 & 10]. Thirdly, an error as well for the U.S. 6" Circuit to affirm the lower
courts judgment(s) in this matter, and fourth, where neither then nor currently
does either Kentucky enactments require this petitioner to liable to either

Tennessee’s or its S.0.R.See Appendix, “C” [doc. 4, 5, and 7], more importantly,

as can .be distinguished by the court’s conclusions in Doe v. Gwyn, See
Appendix, (ol [doc.4] . . . .Here, John Doe argues his complaint against
Tennessee’s Expo Facto provision as being in violation of his right to be
excluded from the S.O.R., however and totally contrary to this petitioner's
position, Which is a. claim _and violation of Tennessee’s Separation of Doctrines
Act encroaching upon Kentucky'’s legislation and jurisdiction prohibiting the use

~of their S.O.R’s that makes the difference in application., now requiring this



Supren5e Court intervention in aiding the lower Sixth Circuit in countermanding its

error and decision affirming the judgments of the lower courts; Appendix, “C”

‘odoc.8] see also [doc. 9 & 10]; Appendix,”C”. Additionally, that this application is

forwarded in good-faith and “not “for delay.

Respectfully submitted,
Y oA

Baniol H Jon®$ Peifioner. pro se
ustrial Complex
1499 R.W. Moore Memor/a/ Hwy.

Only, Tennessee. 37140-4050.

SWORN DECLARATION OF OATH

| declare under penalty of perjury that the foregomg is true and correct. |
And executed on this 21st day of October 2020

%ﬁ—li J ne etltloner pro se

CERTIFICATION

I do hereby certify, that, a true and correct copy of the
petitioner’s Application for Single Justice’s Review was placed in this
Institution’s mail box on this 21%, day of October, 2020, to the clerk of
the United States Supreme Court, located at 1 First Street, N.E.
Washington, D.C. 20543 by depositing it in the U.S.Mail, postage to the
Clerk, Scott S. Harris, and to the Tennessee State Attorney General,
Herbert H. Slatery,lll, located at the Office of the Attorney General, 301
6™ Ave.North, P.O. Box 20207, Nashville, Tennessee. 37202-020.
tfully submitted

1499 R.W.Movore Memorzal Hwy.
Only, Tennessee. 37140-4050
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UNITED STATES SUPREME COURT
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IN RE: DANIEL H. JONES,
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PETITION FOR EXTRAORDINARY WRIT OF PROHIBITION
AND/OR WRIT OF MANDAMUS TO THE
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JURISDICTIONAL QUESTION FOR REVIEW

APPENDIX-A:

Exhibits ’ Documents
U.S. Clerk;

Order Dismissing Extraordinary :

Writ for Prohibition/Mandamus_................c..c.c..co...... 1 .
28USC §1915 ............... JOT TP UOPPRUPRTR 2

42 USC§1983 ..... ....... - 2a
28 USC §133 ..... _ 20
Kentucky COnStitution §115 ...........r..oweecivessisiesi 3

Ky. Order overruling IFP e 4

Ky. Indictment ........ e .. : 4-é



USD.C Order and Memorandum ..................ccvvvceveven..,

ORDER: U>S> 6 CIF. ........ooeeeeeerevn N



Supreme Court of the United States
Office of the Clerk
Washington, DC 20543-0001

Scott S. Harris
Clerk of the Court

October 5, 2020 (202) 479-3011

Mr. Daniel Henderson Jones
Prisoner ID 443638

Turney Center Industrial Complex
1499 R.W. Moore Memorial Highway
Only, TN 37140

Re: In Re Daniel H. Jones
No. 20-5045

Dear Mr. Jones:

The Court today enteféd the following order in the above-entitled case:

1
The motion of petitioner for leave to proceed in forma pauperts is

denied, and the petition for a writ of mandamus and/or prohibition is
dismissed. See Rule 39.8. As the petitioner has repeatedly abused this
LCourt's process, the Clerk is directed not to accept any further petitions in
noncriminal matters from petitioner unless the docketing fee required by -

~.Rule 38(a) is paid and the petition is submitted in compliance with Rule 33.1

See Martin v. District of Columbia Court of Appeals, 506 U. S. 1 (1992) (per
curiam). ‘

Sincerely,

Gt £ oo

Scott S; Harris, Clerk

. %EM@X-/’% S '/b—"’o@';la
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* § 1915. Proceedings in forma pauperis | WestlawNext Page 1 of 2

Effective: April 26, 1996
28 U.S.C.A. §1915-
1§ 1915. Proceedings in forma pauperis

Currentness

” {a)(1) Subject to subsection (b), any court of the United States may aulhorize ihe . .
. commencement, prosecution or defense of any suit, action or proceeding, civil or i:riminal, or
. appeal therein, without prepayment of fees or security therefor, by a person who submits an
. affidavit that includes a statement of all assets such prisoner possesses that the person is
e unable to pay such fees or give security therefor, Such affidavil shall state the nature of the
- action, defense or appeal and affiant's belief that the person.is entitled to redress.
‘("2) A prisoiier seeking to bring a civil action or appeal a judgment in a civil action or .
. proceeding without prepayment of fees or security therefor, in addition to filing the affidavit
filed under paragraph (1), shall submit a certified copy of the trust fund account statement
{or institutional equivalent) for the prisoner forsthe 6-month period immediately preceding the
filing of the complaint or notice of appeal, oblained from the appropriate official of each
prison at which the prisoner is or was confined.

{3) An appeal may not be takeg,in forma pauperis if the trial court certifies in writing that it is
‘ot taken in good faith, .

.

_(b)(1) Notwithstanding subsection (a), if a prisoner briﬁgs a civil'action or files an appeal in

forma pauperis, the prisoner shall bg, required to pay the full amount of a {iling fee. The court .
shall assess and, when funds exist! collecl,‘as a pariial paymeni of any court fees requifed

by law, an initial partial filing fee of 20 percent of the greater of--

{A) the average monlhy deposits to the priscner's account; or

(B) the average monthly balance in the prisoner's account for the 6-month pericd
immediately preceding the filigg of the compfaint or notice of appeal.

{2) After payment of the initial partiat filing fee, the prisoner shall be required to make
manthly payments of 20 percent of the preceding month's income credited lo the prisoner's
account, The agency having custody of the prisoner shall forward payments from the
prisoner's account to the clerk of the court each time the amount in the account exceeds $10
until the filing fees are paid. ! ’

(3} In no event shall the filing fee collected exceed the amount of fees permitted by statute
for the commencement of a civil action or an appeal of a civil action or criminal judgment.

{4} In no event shall a prisoner be prohibited from bringing a civil aclion or appealing a civil
or criminal judgment for t_he reason that the prisoner has no assels and no means by which
* 1o pay the initial partial filing fee.

., PR S—
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" §1983. Civil action for deprivation of rights | WestlawNext , ' Page 1 of 2

Effective: October 19, 1096

42 U.S.C.A. §1983

7* § 1983, Civil action for deprivation of rights 'I

Currentness

<Notes of Decisions for 42 USCA § 1983 are displayed in six separale documents.
Notes of Decisions for subdivisions | to 1X are contained in this document. For
additional Notes of Decisions, see 42 § 1983, ante,>

7 Every person who, under color of any statute, ordinance, regulation, custom, of usage, of
any State or Texritory or the District of Columbia, subjects, or causes to be subjected, any. | '
citizeri of the United States or other person within the jurisdiction thereof to the deprivation of
ény rights, privileges, or immunities secured by the Constitution and laws, shall be liable to -
the party injured in an action at law, suit in equity, or other proper proceeding for redress,

{except thal in any action brought against a judicial officer for an act or omission taken in
- .such officer's judicial capacity, injunclive relief shall not be granted unless a declaratory
decree was violated or declaratory relief was unavailable. For the purposes of this section, )
_ any Act of Congress applicable exclusively to the District of Columbia shall be considered to -. L
’( - be a slatute of the District of Columbia.
_ CREDIT(S) . o )
(R.S. § 1979; Pub.L. 96-170, § 1, Dec. 29, 1979, 93 Stal. 1284; Pub.L. 104-317, Tille 111, §
309(c). Ocl. 19, 1996, 110 Stat. 3853.) :

https://nextcorrectional.westlaw.com/Document/NDFESOF60AFF711D8803AE0632FEDD...  5/3/2019.
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§ 1343. Civil rights and elective franchise | WestlawNext . , Page 1 of 2

~." WESTLAW

§ 1343. Civil rights and elective franchise
Uniled Stales Code Aanotated  Title 28. Judxclary and Judicial Procedure (Approx. 2 pages)

l,.mtcd States Cudc Annotatcd
‘Fitle 28. Judiciary and.Judicial Procedure (Refs & Annos)
Part IV, Jurisdiction-and Venue (Refs & Annos)
Chaptcr 85. District Courts; lunxdu.tmn (Refs &Aumos)

R SRR . T

28 U.S.C.A.‘§ 1343
* §1343. Civil rights and elective franchise
) Cun'cntncss

-(a) The d|slncl courts shall have origmal lunsdrchon 01 any civil action authonzed by law to
be commenced by any person: . -

(1) To recover damages for injury to his person or property, or-because of the deprivation
of any right or privilege of a citizen of the United States, by any act done in furtherance of
any conspiracy mentioned in section 1985 of Title 42;

(2)To recover damages from any person who fails to prevent or to aid in preventing any
© wrongs mentioned in section 1985 of Title 42 which he had knowledge were about to
occur and power o prevenl;

{3) To redress lhe deprivation, under color of any State law, statute, ordinance, regutation,
cuslom or usage, of any right, privilege or immunily secured by the Constitution of the
United States or by any, Act of Congress providing for equal rights of citizens or of all
persons within the jurisdiction of the United States;

(4) To recover damages of to secure equitable or other relief under any Acl of Congress
providing for the. protection of civil rights, including the right to vole.

{b) For purposes of this section--
(1) the District of Columbia shall be considered to be a State; and

(2) any Act of Congress applicable exclusively to the District of Columbia shall be
considered to be a slatute of the District of Columbia.

CREDIT(S)

{June 25, 1948, c. 646, 62 Stal. 932; Sep!. 3, 1954, c. 1263, § 42, 68 Stal. 1241; Pub.L.
85-315, Par Ill, § 121, Sept. 8, 1957, 71 Stat. 637; Pub.L. 96-170, § 2, Dec. 29,1979, 93
Stat. 1284.)

HISTORICAL AND STATUTORY NOTES
Revision Notes and Legislative Reports

1948 Acls. Based on Title 28, U.S.C., 1940 ed.. § 41(12), (13), and (14) (Mar. 3, 1811, c.
231, § 24, pars. 12,13, 14, 36 Stat. 1092). .

Words "civil action” were substituted for “suits, " "suits at Iaw of in equﬂy in view of Rule 20of

the Federal Rules of Civil Procedure.

Numerous changes were made in arrangement and phraseology.

1954 Acts. Senate Reporl No. 2498, see 1954 U.S.-Code Cong.-and Adm. News, p. 3991, . /

1957 Acls. House Report No. 291, seg 1957 U.S. Code Cong. and Aqm. News, p. 1966. - - //\l

1979 Acts. House Report No. 96-548, see 1979 U.S. Code Cong. and Adm. News, p. 2609, . g
o Amendments 4

1979 Amer{dmenls, Subsec. (a). Pudb.L. 96-170, § 2(1), designated ex'isting provisions as

subsec. (a).

Subsec. (b). Pub.L. 96-170, § 2(2). added subsec. (b).

1957 Amendments. Catchline, Pub.L. 85-315 inserted “and eleclive franchise”.

Par, (4). Pub.L. 85-315 added par. (4).

1954 Amendments. Pars. (1), (2). Act'Sept. 3, 1954 subsliluted *section 1985 of Title 42" for . e
*section 47 of Title 8 in pars. (1) én_d (2). '

B

hitne-linextearractional westlaw.com/DocumentNCFA2CF00A 35911 D88B2SBBE406CS...  3/26/2018




y Const § 115 Right of appeal; procedure | WestlawNext Page 1 of 1

S ALY

Ky Const § 115 Right of appeal; procedure i
Baldvin's Kenlucky Revised Stalutes Annotated  Constilution of Kenlucky  (Approx. 2 pagos} . l

Constitution of Kenvacky . o f
the Judicial Department . . ‘ i
i -Appeliate Policy; Rule-Making Power |

Baldwin's Rbutuqky Revised Statutes Annotated = ’ j

|
H . . ol AT
- . - KYConst§ s -
i o

: - /" Ry-Const § 115 Right of appeal; procedure i

Cunventness

- 'In‘all cases, civil and criminal, there shall be allowed asa malter of right at least one appeal
" 10 anolher court, except that the Commonwealth may not appeal from a judgment of .
acquittal in a criminat case, other than for the purpose of securing a certification of law, and
" the General Assembly may prescribe that there shall be no appeal from that portion of a
fudgment dissolving a marriage. Procedural rules shall provide for expeditious and
inexpensive appeals. Appeals shall be upon the record and not by trial de novo.

. Credits
et HISTORY: 1974 ¢ 84, § 1, adopted eff. 1-1-76

I

T3

]

ng Editors' Notes
N .

Note: Former Ky Const § 115 repeal and reenactment proposed by 1974 ¢ 84, § 1, adopted
eff. 1.1-76; adopled eff. 9-28-1891,

S R

HISTORICAL AND STATUTORY NOTES -

Notes of Decisions (71)
| ’ Lo T e

i ' Const § 115, KY Const § 115

m l : Currenl through the end of the 2017 regular session

End of #2212 Thomson Reviors Mo claim (0 onghrat .S, Government Aorks
Docwnant .

2018 The Reuters

THUMSON ALUIERES

https://nextcorrectional.westlaw.com/Document/NFOCID2DOAB8B 1 1 DASFSEE32367A25...  2/6/2018
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COMMONWEALTH OF KENTUCKY

26TH JUDICIAL DISTRICT
HARLAN CIRCUIT COURT -
RE: F-1611-A s
' IN MY OFFICE {i: ¥,
DAY OF - .
DANIEL H. JONES, WENDY FLANARY, CLERK E_D N "PLAINTIFF,
BY. . ‘ |
VS. ' '
COMMONWEALTH OF KENTUCKY, - .DEFENDANT

SUMMARY ORDER OVERRULING PLAINTIFF’'S MOTION FOR
LEAVE TO PROCEED IN FORMA PAUPERIS

KRS 453.190 only allows a poor person res1d1ng in this state to proceed 2
in forma pauperis. Plaintiff is a state inmate in Tennessee; accordingly, his

~motion is OVERRULED, and the Clerk is directed to return the submitted

; z ,
Kent Hendrickson, Judge -
Harlan Circujt Court .

materials to him with filing.

- This ﬂday of August 2017.

Distribution:

Daniel H. Jones #443638 . [\/]

Turney Center Industrial Complex - /Oj _2
1499 R.W. Moore HWY " 7)95 /< /

iny, Tennessee 37140-4050 - :
o - @ch
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HARLAN CIRCUIT COURT

CRIMINAL ACTION NO. F/M. =/ & /)£ -

MARCH .
_— e Term 19._72.

. COMMONWEALTH OF. KENTUCKY........... R R R I R .« Plaintiff

VS: INDICTMENT, ks 435090 ; RAPE

DANIEL HENDERSON JONkS
- ces st s s e vesseraereser s ese s Defendants

THE GRAND JURY CHARGES:

On or about the 27th day of December, 1974, in Harlan
* County, Kentucky, near Lynch, the defendant, DANIEL HENDERSON
.TONES, rﬁped SHARON DIANE EATFIELD, a female over the age of

twelve, contrary to the provisions cf KRS 435.090.

penel-fF,
oC. Hb

s

. AGAINST THE FEACE AND DIGNITY OF THE COMMONWEALTH OF KENTUCKY.

A TRUE BILL .

(i) Loatoed T .74;«11/

Toreman.
< .,z - O

Name \ddress '

WITNESSES:

Det. Danny Castle, KSP

Sharon Diane Hatfield, RA&E Benham, Eentucky

UCT 35 207

SEX OFFENDER REG,
TN BUREAU INVEST,




Commonwealth Of Kentucky .

@ourt of Appeals

NO. 2017-C1-001664-MR

DANIEL H. ] ONES : APPELLANT
- APPEAL FROM HARLAN-CIRCUIT COURT

V. ' ACTION NO. 17-CI-00418

DON BOTTOM, WARDEN : APPELLEE

Rk Kok kokokk k¥

ORDER
BEFORE: ACREE; NICKELL AND THOMPSON, jﬁUDGES.
On August 17, 2017, the Harlan Circuit-Court entered an order which
denied appellant’s motion to proceed in Jorma pauperis on his petition for declaration of
rights because appellant is a state.inmate in Tennessee and therefore is not “a poor person
residing in this state” pursuant to KRS 453.190.
In reviewing a decision of the circuit court régarding an inmate’s motion to
proceed in forma pauperis, this Court is ﬁﬁﬁﬂd‘ful .th'a:t the-decision to ‘gr'ant or deny-such a
motion is within the discretion of the trial court and that we may not reverse that decision
| in the absence of clear error. CR 52.01; Bush by Bush v. O ‘Daniel, 700 S.W.2d 402 (Ky.
- 1985). |
| In the matter béfore- us, the Harlan Circuit Court properly considered
Cappellarit’s motion to proceed in forma pauperis.. We find no error. o ’
X o
S AT e,

-1-




Having consxdered the record the apphcable law and being otherwise
suffi mently advised, this Court ORDERS that the Harlan. Circuit Court is hereby

AFFIRMED.

E&TERED / "2/ /= / T %@m

S (}ba‘“‘éoum OF APPEALS
NICKELL, JUDGE, CONCURS. ,

- THOMPSON, JUDGE, DISSENTS. Twould feverse thie-order of the- - -

Harlan Circuit Court as there is no difference between being an indigent.fesiding in this " .-

state-and an indigent residing out-of-state.
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- WESTLAW

. 454,210 Personal Jurisdiction of courts over nonresident; process, how served; fee; venue
Baldwin’s Kentucky Revised Siatutes Annotated  Title XLH, Mi: 100US i isH Eltective: July 15, 2014 (Approx. 3 pages})

- Baldwin's Kentucky Revised Statotes Annotated
* Title XLIL. Miscelancous Practice Provisions
Chapter 454. Miscellaneous Civil Practice Provisions (Refs & Annas) :

17 Proposed Légistation

¢ Effective: July 15, 2014
.. KRS§454.210 -

454.210 Personat jurisdiction of courts over nonresident; process, how
served; fee; venue

Currentness : !

“ (1) As used in this section, "person” includes an individual, his executor, administrator, or ’
other personal representative, or a corporation, partnership, association, or any other legal  *
« . or commercial entity, who is a nonresident of this Commonwealth.

{2) () A court may exercise personal jurisdiction over a person who acts direclly or by an
. agent, as 10 a claim arising from the person's:

1. Transacting any business in this Commonwealth;

2. Contracting to supply services or goods in this Commonwealth;

o«

; . (.:_aLsing tortious injury by an act or omission in this Commonwealth;

. Causing tortious injury in this Commonwealth by an act or omission oulside this
Commonwealth if he regularly does or solicits business, or engages in any other
persistent course of conduct, or derives substantial revenue from goods used or
consumed or services rendered in this Commonwealth. provided that the torlious
injury occurring in this Commonwealth arises out of the doing or soliciting of business
or a persistent course of conduct or derivation of substantial revenue within the
Commonwealth;

o

(3]

. Causing injury in this Commonwealth to any person by breach of warranty expressly

or impliedly made in the sale of goods outside this Commonwealth when the seller

knew such person Would use, consume, or be affected by, the goods in this . J
Commonwealth, if he also regularly does or solicits business, or engages in any other

persistent course of conducl, or derives substantial revenue from goods used or

consumed or services rendered in this Commonweaith;

[

. Having an interest in, using, or possessing real property in this Commonwealth,
providing the claim arises from the interest in, use of, or possession of the real
property, provided, however, that such in personam jurisdiction shail not be imposed
on a nonresident who did not himself voluntarily institute the relationship, and did not

. knowingly perform, or fail lo perform, the act or acts upon which jurisdiction is

predicated; :

-~

. Contracting to insure any person, properly, or risk located within this Commonweaith
at the time of contracting;

(]

. Commitling sexual intercourse in this state which inlercourse causes the birth of 2
child when:

a. The father or molher or both are domiciled in this state; /% EA.QG//X -~ ? ?

b. There is a repealed patiern of intercourse between the father and mother in this

state; or . -
N .
¢. Said intercourse is a tort or a ¢crime in this state; or 2 O Gg( 6

—
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY

SOUTHERN DIVISION
at LONDON
DANIEL H. JONES,
Plaintiff, ‘ " Civil Action No. 6: 18-96-KKC
V. ' . MEMORANDUM OPINION

AND ORDER

COMMONWEALTH OF XENTUCKY, et al.,
Defendant. '

sk dokk gokk oE¥

Plaintiff Daniel H. Jones is an inmate currently confined in the Turney Center Industrial
Complex located in Only, Tennessee. Jones has filed a pro se civil rights complaint pursuant to

42 U.S.C.'§ 1983 [R. 1] and a motion to waive payment of the filing and administrative fees. [R.

3] The information contained in Jones’s fee motion indicates that he lacks sufficient assets or-

income to pay the $350.00 filing fee. [R. 4] Because Jones has been granted pauper status in this

proceeding, the $50..00 administrative fee is waived. District Court Miscellaneous Fee Schedule,
§ 14.

The Court must conduct a preliminary review of Jones’s complaint because he has Ecen
granted permission to pay the filing fee in installments and because he asserts claims against
“government officials. 28 U.S.C. §§ ]9]5(e)(2), 1915A. A district court must dismiss any claim
that is frivolous or malicious, fails to state a claim upon which relief may be granted, or seeks
monetary relief from a defendant who is immune from S.Ll(.:h relief. Hill v. Lappin, 630 F. 3d 468,

470-71 (6th Cir. 2010). When testing the sufficiency of Jones’s complaint, the Court affords it a

forgiving construction, accepting as true all non-conclusory factual allegations and liberally

Jopmdkeft
e

\\'
\
F
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construing its legal claims in the plaintiff’s favor. Davis v. Prison Health Servs., 679 F.3d 433,
437-38 (6th Cir. 2012).

In his complaint, Jones names as Defendants the Commonwealth of Kentucky, Harlan
.County Circuit Judge Kent Hendrickson, and “Justices Acree, Nickell, Venters, Wright,
Cunningham and Hughes” of the Kentucky Court of Appeals and the Kentucky Supreme Court.
[R. 1] Although his allegations are not entirely clear, hé generally claims violations of his “state
and U.S. constitutional rights involving each defendants’ act of gross-negligence as to.;i statutory
need in protecting the plaintiff’s best interest, seeking bofh immediate and permanent injunction,
as well as a declaratory judgment with monetary compensation for the injuries sustained.” [R. 1
at p. 1] He also references his rights under the Constitution of the State of Tennessee. [Id. at p. 2]

The majority of Jones’s complaint generally accuses the defendants of gross negligence,
acting with callous indifference and malicious intent, willfully violating legislation, and acting
unprofessionally, without indicating the specific factual basis for these allegations. However, from
“what the Court is able to ascertain, it appears that Jones tendered a civil complaint to the Harlan
Circuit Court in July 2017 “requesting, inter alia, a declaration of rights regarding a crucial piece
of evidence; [doc.A-1], clearly negating his guilt involving a cr.ime of rape. Here, plaintiff’s
indicia overwhelmingly shows a deliberate omission by the Commonwealth in neglecting this’
crucial evidence which ‘could have’ exculpated him in preventing a conviction and sentence to a
term of Life w/o Parole.” [/d. atp. 5]. Although it is not entirely clear, Jones’s allegations suggest
that his requests for relief were denied by the Harlan Circuit Court, as well as on appeal by the.
Kentucky Court of Appeals and the Kentucky Supreme Court. [/d. at p. 5-6]. Jones also indicates

(that, because of Defendants’ actions, Tennessee’s TBI Agency has retained him on its Sex
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Offenders Registry. [/d. at p. 6] As relief, he seeks a declaration by this Court that Jones’s due .

- process rights have been violated, an injunction, and monetary damages. . [/d. at p. 7-8] -

. A complaint must set forth sufficient allegations to “state a claim to relief that is plausible:

onits face.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009). The Court has an obligation to liberally

construe a complaint filed by a person proceeding without counsel, but it has no authority to create
arguments or claims that the plaintiff has not made. Coleman v. Shoney s, Inc., 79 F. App’x 155,
157 (6th Cir. 2003) (“Pro se parties must still brief the issues advanced with some effort at
developed argumentation.”). In ad‘dition, a federal district court has the authority to dismiss any
complaint under Fed. R. Civ. P. 12(b)(1) “when the allegations of a complaint are totally
implausible, attenuated, unsubstantial, frivolous, devoid of merit, or no longer open to
discussion.” Apple v. Glenn, 183 F.3d 477, 479 (6th Cir. 1999) (citing Hagans v. Lavine, 415 U.S.
528, 536 (1974)).
Here, Jones’s complaint must be dismissed for failure to state a claim for which relief may
\t_)c_ granted. First, Jones’s complaint does not comply with Federal Rule of Procedure 8 because it--
does not contain “a short and plain statement of the claim showing that [he] is entitled to relief” A
and fails to include allegations that are “simple, concise, and direct.” Fed. R. Civ. P. 8(a)(2),
(d)(1). Indeed, the majority of Jones's complaint sin;ply lab;ls defendants’ actions as “‘grossly
negligent,” “willful,” “malicious,” and “unprofessional,” without providing any factual allegations
supporting such conclusions. Vague allegations that one or more of the defendants acted
wrongfully or violated the plaintiff’s constitutional rights are not sufficient. Laster v. Pramstaller,
No. 08-CV-10898, 2008 WL 1901250, at *2 (E.D. Mich. April 25, 2008).
Moreover, Jones’s complaint seeks to assert civil rights claims against the Commonwealth

of Kentucky and various state judges based on decisions and rulings made during the course of
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civil proceedings. However, Jones’s claims against the Commonwealth of Kentucky are be barred -
by sovereign immunity, see Sefa v. Kentucky, 510 F. App’x 435, 437 (6th Cir. 2013). In add_ifion,
Jones’s claims against the individual judges are clearly barred by judicial immunity. -

_Judges have long been entitled to absolute judicial immunity from tort ¢laims arising out
of their performance of functions integral to the judicial process. Pierson v. Ray, 386 U.S. 547,
553-55(1967). Indeed, ‘;judicial immunity is not overcome by allegation's of bad faith or malice...”
- Mireles v. Waco, 502 U.S. 9, 11 (1991). Here, the judicial conduct alleged by Jones falls squarely
within the individual judge’s respective roles as trial and appellate judges. See Huffer v. Bogen,
503 F. App’x 4585, 459 (6th Cir. 2012)(“[T]he factors determining whether an act by a judge is a
‘judicial’ one relate to the nature of the act itself, /.e., whetheritisa functfon normally performed
by a judge, and to the expectations of the parties, i.e., whether they deait with the judge in his
judicial cabacity.”)(quoting Stump v. Sparkman, 435 U.S. 349, 362 (1978)). Thus, each of the
individual judges named as defendants are entitled to absolute judicial immunity against Jones’s
_ claims.

For all of the foregoing reasons, Jones’s complaint fails to state a claim for which relief
may be granted and will be dismissed.

Accordinély, it is hereby ORDERED as follows:

1., Jones’s motion for leave to proceed in forma pauperis [R. 3} is GRANTED and

payment of the filing and administrative fees is WAIVED.
2. Jones’s complaint [R. 1] is DISMISSED.
3. All pending requests for relief, including Jones’s Motion for Issuance of Summons

[R. 7], are DENIED AS MOOT.
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4. The Court will enter an appropriate judgment.
S. This action is STRICKEN from the Court’s docket.
Dated May 30, 2018.

o it

KAREN K. CALDWELL, CHIEF JUDGE
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
SOUTHERN DIVISION at LONDON

DANIEL H. JONES,
Plaintiff, . Civil Action No. 6: 18-96-KKC

V. ' : JUDGMENT
. COMMONWEALTH OF KENTUCKY, et al.,
Defendant.

fkk  kkk KRk KEX

Consistent with the Memorandum Opinion and Order entered this date, and pursuant to

Rule 58 of the Federal Rules of Civil Procedure, it is hereby ORDERED and ADJUDGED as
follows:
1. The Complaint [R.. 1] filed by Plaintiff, Daniel H. Jones, is DISMISSED with
prejudice.
2. Jucigment is ENTERED in favor of the Defe.ndants;
3. This action is DISMISSED and STRICKEN from the Court’s docket.
4, This is a FINAL and APPEALABLE Judgment and there is no just cause for
" delay.
Dated May 30, 2018.

g it

KAREN K. CALDWELL, CHIEF JUDGE
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
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Mar 19, 2019 N
UNITED STATES COURT OF APPEALS ' ¢,
FOR THE SIXTH CIRCUIT DEBORAH S. HUNT, Clerk

DANIEL H. JONES,
Plaintiff-Appellant,

V.
ORDER

Nt s s st vt vt vt v

COMMONWEALTH OF KENTUCKY, ET AL,

— - Defendants-Appellees. ~ —-—  ——-— s sy ¢ mmn e e
: )
)
)

AS

BEFORE: KEITH, MOORE, and GIBBONS, Circuit Judges.

The court received a petition for rehearing en banc: The original panel has reviewed the
petition for rehearing and concludes that the issues raised in the petition were fully considered
upon the origiﬁal submission and,decision of thé case. The petition then was circulated to the full
court. No judge has requested a vote on the suggestion for rehearing en banc.

Therefore, the petition is denied.

ENTERED BY ORDER bF THE COURT

Deborah S Hunt, Clerk

Loc. 8
/1}7/7%/ 9/ /;\/ - /% |
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UNITED STATES SUPREME COURT
OCTOBER TERM, 2020

IN RE: DANIEL H. JONES,
Petitioner

PETITION FOR EXTRAORDINARY WRIT OF PROHIBITION
. AND/OR WRIT OF MANDAMUS TO THE
UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT
AT CINCINNATI, OHIO
No. 18-5601

DECLARATORY AND INJUNCTIVE
QUESTION FOR REVIEW
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" Federal Rules of Civil Procedure Rule 62

.. Rule 62. Stay of Proceedings to Enforce ad udgment

Currentness

.

(a) Automatic Stay. Except as provided in Rule 62(c) and (d). execution on a judgment and
proceedings to enforce it are stayed for 30 days after its entry, unless the court orders
otherwise.

(b} Stay by Bond or Other Security. At any time after judgment is entered, 3 party may
obtain a stay by providing a bond or other securily. The stay takes effect when the courl
approves the bond or other securily and remains in effect for the time specified in the bond
or other security. ’

(c) Stay of an Injunction, Receivership, or Patent Accounting Order. Unless the court
orders otherwise, the following are not stayed after being ‘entered, eveniif an appeal is taken:

{1) an interlocutory or final judgment in an action for an injunction or receivership; or
(2) a judgment or order that directs an accounting in an action for patent infingement.

(d) tnjunction Pending an Appeal. While an appeal is pending from an interlocutory order
or final judgment that grants, continues, modifies, refuses, dissolves, of refuses to dissolve
or modify an injunction, the court may suspend, modify, restore, or grani an injunction on
terms for bond or other terms that secure the opposing party's rights. If the judgment
appealed from is rendered by a statutory three-judge district count, the order must be made
either:

(1) by that court sitting in open session; or
(2) by the assent of all its judges. as evidenced by their signatures.

{e) Stay Without Bond on an Appeal by the United States, its Officers, or Its Agencies.
The court must not require a bond, obligation, or other securily from the appellant when
granting a stay on an appeal by the United States, its officers, or its agencies or on an
appeat directed by a department of the federal government.

(f) Stay in Favor of a Judgment Debtor Under State Law. If a judgment is a lien on the
judgment debtor's property under the law of the state where the court is located, the

~ judgment debtor is entitled to the same stay of execution the state court would give.

(g) Appellate Court's Power Not Limited. This rule dées not limit the power of the
appeliate court or one of ils judges or justices:

{1) to stay proceedings--or suspend, modify, restore, or grant an injunction--while an
appeal is pending; or :

(2) to issue an order to preserve the status quo or the elfectiveness of the judgment to be
entered.

/;“%”"'%"’ B
ch g
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Ky Const § 231 Suits agamst the Commonwealth
‘\) Baldwin's Kentucky Ravised S d

Constitution of {Approx. 1 page)

i Baidwin's Kentucky Revised Statutes Annotated

Constitution of Kentucky ;
General Provisions R

f(Y Const § 231

KyConst §231 Smts agamst the Oommonwealth

(‘mrentm,sx

l\e Geheral Assembly may, by law, direct in what -mannef andin What oouns suns may be
lbrought agannst the Commonwealth.

AN

Credits
HISTORY: Adopted eff. 9-28-1881; Source--Const 1850, Art 8, § 6

freees e

Notes of o] cnsnons (157)

‘n.--"-..

£ S i v
Const § 231, KY Const § 231

Current with emergency effective legistation through Chapter 74, 96-154, 158-164 and 170
of the 2018 Regular Session

End of

€ 2018 Themson Reuters, No dalm to original U.S. Government Works,
Document

©2018Th Reuters

Bgentth: 5
4o C. 2
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49.060 Legislative intent as to sovereign immunity in negligence claims

\\ Batdwin's Kentucky Revised Statutes A Title VI. Financial Administration  Effective; June 28, 2017  {Approx. 2 pages)

! Baidwin's Kentucky Revised Stututes Annotated -, ’ =
Title V1. Financial Adininistration
Chapter 49. Kentucky Claims Comnission
Iovestigations, Hearings, and Compensation for Negligent Acts

FR LR PR [T © e e it ca e s a e mm e S b

Effective: June 29, 2017

KRS § 49.060°

Formerly codified as 44.072
49.060 Legislative intent as to sovereign immunity in negligence claims

Currentness

Itis the intention of the General Assembly to provide the means to enable a person
negligently injured by the Commonwealth, any of its cabinets, departments, bureaus, or
agencies, or any of its officers, agents, or employees while acting within the scope of their
employment by the Commonwealth or any of its cabinets, departments, bureaus, or
agencles to be able to assert their just claims as herein provided. The Commonwealth
thereby waives the sovereign immunity defense only in the limited situations as herein set

forth. Itis further the intention of the General Assembly to otherwise expressly preserve the

sovereign immunity of the Commonwealth, its cabinets, departments, bureaus, and agencies
and its officers, agents, and employees while acting in the scope of their employment in all
other situations except where sovereign immunity is specifically and expressly waived as set
forth by statute. The commission shall have exclusive jurisdiction to hear claims for
damages, except as otherwjse specifically set forth by statute, against the Commonwealth,
its cabinets, departments, bureaus, or agencies, or any of its officers, agents, or employees
while acting within the scope of their employment.

Credits .
HISTORY: Repealed, reenacted, and amended by 2017 ¢ 74, § 6, eff. 6-29-17; 1986 ¢ 499,
§ 1, eff. 7-15-86 .

Editors’' Notes
HISTORICAL AND STATUTORY NOTES

Note: 49.060, formerty compiled as 44.072, repealed, reenacted, and amended by 2017 ¢
74, § 6, eff. 6-28-17.

. Notes of Decisions (291) ] . :
KRS § 49.060, KY ST § 49.060

Current with emergency effective legislation through Chapter 74, 96-154, 158-164 and 170
of the 2018 Regutar Session :

End of 20618 Thomson Reuters. No cialm to original U.S. Goveranient Works.
Document

WestiawNext. © 2018 Thomson Reuters

49.060 Legislative intent as to sovereign immunity in negligence claims | WestlawNext ~ Page 1 of 1
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WESTLAW
446.070 Penalty no bar to civil recovery
Baldwin's Kentucky Revised Statutes A d  Tille XU, Laws * (Approx. 2 poges)
Baldwin's Kentucky Revised Statutes Annotated S
Title XLI. Laws '
L

Chapter 446. Construction of Statutes (Refs & Annos)

Loemter chrse s i wae ee = s e e e e PSR PR v e e e

. KRS § 446.070
. 446.070 Penalty no bar to civil recovery
- .

v Currentuess

A person injured by the violation of any statute may recover from the offender such damages
as he sustained by reason of the violation, although a penalty or forfeiture is imposed for
. such violation.

Credits
HISTORY: 1942 ¢ 208, § 1, eff. 10-1-42; KS 466

" Notes of Decisions (159) . !
tm s S Ta et . [PPSR A S DS IR S S GHIE ¥ P
KRS § 446.070, KY ST § 446.070

Current with emergency effective legislation through Chapter 74, 96-154, 158-164 and 170
of the 2018 Regular Session

End of © 2018 Thomson Reuters, No daim: lo orginal U.S. Govemment Works.
Document

©2018 ) Rewters
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R STATEMENT OF THE ISSUES
S PRESENTED FOR REVIEW

Whether the Trial Court erred in overruling the Appellant’s request for a declaration
of rights where there existed an “actual controversy” in which the lower court could have -
made a b/’nding' declaration of rights and where ihere remains a remedial cure so to do

under Kentucky’s long-arm statute and regardless as to one’s residency.



STATEMENT OF THE CASE

In the underlying judicial proceedings, the lower court was required to determine -
whether this Appellant is entitled to a binding declaration of rights where there “yet exist

an actual controversy”, see appendix—[doc. 1 ], which “could have” absolved the issue

" of his innocence referencing an essential document omitted during the course of the

investigative stage in order to serve the compulsory process for either the state or the
Appellant’s defense. |

This essential piece ofevidence would be the “sole instrument” to either [injculpate
or [ex]cu/pate an accused of the offense of rape, and, inn this instance, this particular
document “would have” exculpated—in fact, clearly exonerated the Appellant of an
offense he didn’t commit, However, “summarily overruled.” [doc.2]. |

The purpose for the Appellant’s current litigation ih this Commonwealth, and after

forty-two [“42"] years, is to eccomp/ish two (2) objectives, which is — 1.] To be exonerated

of an offense he never committed, [doc.3], and 2.] To bar other states from utilizing it to
fetain and restrict him to any such“sex offender registries (h.ereafter——S.O.R.); See .
[doc.5]. Hence, and after such a lengthy period of time, the Appellant’s only remedial cure
was to petition this Commonwealth for a binding of ["his’7 dec/afation Qf rights, and
premised upon the lower- court’s omissive condqct protecting his rights to have received a
full and fair trial utilizing this evidence [doc.1].

Under the stigma of this crucial but tardy demonstration of Appellant’s innocence,
and because of this Commonwealth’s acts and omission subjecting him to a period of

forty-two years of tortious injury, the “State of Tennessee” is now in contempt and




violation of the Separation of Powers Doctrine (adopted between the states) See’ [doc.6-

6aj, barring the encroachment of Kentucky's jurisdiction and authority, to serve its actions

in retaining Appellant on “its” S.O.R. [doc. 7].See also_Ky. Constitution, § 27,[doc.6b].

Appellant's records clearly shows, [doc.4], absolutely no stipulation to any such
S.O.R. restrictions, neither were there any “Megan-_Laws” applicable to him (past or
‘present) in this Commonwealth, [doc. 9], or by Order of the lower court (upon his release
in July of 1997), [doc.10], PLACING HIM on any such S.O.R. [doc.'4], which gives rise to
both this reduest and\ ensuing appeal, [doc.2].

That, as a direct result of the remedial action pursued, the lower court’s summary
position and ruling, [doc.1], was to dehy Appellant’s access “purely” because he is not a
poor person' and ‘resident” of this Commonwealth, despite the fact the Appe//ant’s troubles
occurred in “this state” over forty-two years ago (1974); See [doc.3], inherent to date
subjecting him to a long standing tortious injury; which moots an issue of reéidency,'
accordingly, from whence this appeal derives. Afterwhich followed a motion to alter and/or'

amend judgment---also overruled---summarily.[doc.2a].



STATEMENT OF THE FACTS

In 2010, whilé being incarcerated in a Tennessee Correctional Facility, the
- Appellant made ari attempt, [doc.11] to overcome the stigma and intimidation of being a
sex offender, [doc.5], however, to no avail, and by seeking an order of “termination” from

its agency, Tennessee Bureau of Investigations---hereafter, T.B.l., [doc.12], followed up

with a long exhaustive and unsuccessful appeal in its final outcome, [doé. 13].

By reason of Tennessée 's inherent and biased rejection of Appellant’s cause, he's
now compelled to resort to the very essence of his injury, ie. the Comfnonwealth of
Kentucky, and by virtue of its “long-arm statute” in obta[ning the rélief he seeks, See also
[Technical Record to this appeal in its entirety], which \;vas to—a.] Request the court’s
binding of a declaration of ['his”] rights premised upon this long omitted and essential
piece of evidence--- [doc.1], b.] A permanent injunction to bar further encroachment by
other states from breaching the sepa.ration of powers doctrine, [6b], governing decisions
rendered in this Commonwealth ¢.] To provide monetary compensation for the'damage
done due to acts andlomissions of this Commonwealth. d.] Issue an Agreed Order
exonerating the Appellant, as well as to “expunge” his records in both state and federal
jurisdictions---amongst other relief to-

1.] Be granted the right to “amend” his pleader eithér in whole or part to conform |
to all criminal and/or civil procedure, as brovided t}nder Kentucky Constitution, §231.

2 ] The right to expand the records for purposes of expediﬁng his proceedings—to

include Hearings, Conferences, mediations, and, to be present at each.




3.] Lastly, to cause to be served compulsory process, €.g. subpoenas upon any

and all parties relevant to his action.

ARGUMENT

THE LOWER COURT ERRED IN
OVERRULING APPELLANT'S RE-
QUEST FOR DECLARATION OF
RIGHTS PREMISED UPON HIS
STATUS AS BEING A NONRESI-
DENT OF THE COMMONWEALTH
OF KENTUCKY.

In the state of Kentucky, the General rule is that the litigant [who in this case is
Jones] be a poor person and “resident” of this Commonweaith, KRS 453.190(2) (3),

before being alldWed to proceed in forma pauperis, [‘except where"othen/vise legislation

permits’].
Here, however, the exception to the general rule is provided under the “long-arm
statute”, KRS 454.210, particularly in the " instant the litigant [‘Jones”] demonstrates his

cause of action arises in this Commonwealth; See Appendix, [doc.3]. In viewing

Appellant's short-lived attempt to overcome his dilemma, the lower court just summarily
denied the Appellant’s acce_sé purely because of his [non]-resident status, which “could
be” construed as a tact to evéde what is and remains, to date, to be an actual controversy,
KRS 418.040, alternatively, being recognized as both civil ahd criminal coﬁterﬁpt of

legislation.



Ordinarily, the court is not required to decide “speculative-rights”, or duties which

may or may not arise in the future, but only rights and duties [as here] about which there is

a ‘present” actual controversy, [doc.1]. . . and in which a binding judgment concluding the

controversy may be entered, Veith v. City of Louisville,Ky. 355 S.W.2d. 295
(Ky.1962).This Appellant met both threshold requirements in overcoming what would
ordinarily bar a remed:al cure, first, he demonstrated conclusively that he fell within the

meaning of KRS 453.190's pauper status Salyers v.Cornett, Ky. 566 S.w.2d. 418 (Ky.

1976).

Secondly, and by virtue of the fact his charged offense rose in ‘this
Commonwealth”, [doc.3], provided him with Kentucky's long-arm provision of law securing
personal jurisdiction over non-reSIdents, See KRS 452.210(2)(a) as distinguished in Davis |

v. Wilson,Ky., 619 S.W.3d. 709 (1980) with Cummins v. Pitman,239 S.W.3d. 77,84 (2007).

So, what then remains to compete with, ‘is” to have the lower court’s binding
judgment over present rights, duties and liabilities that does not involve a question which
. is merely hypotechnical, [doc.1], or an answer which is no more than an advisory

[“summary’] opinion, [doc.2], Foley v. Commonwealth.Ky.,306 S.W.3d. 28 [Ky.2010],

particularly where all other remedies have failed, See [doc. 11-13], Yost v. Ratliff, 246

S.W.2d. 447[Ky.1951]. Such as it happened to have occurred, and in absence of this
crucial piece of evidence, [doc 1], the Appellant’s trial ended in a “[RJoman- [H]o/lday, g cf

' Jacob v. Commonwealth, Ky., 870 S.W.2d. 412(1994).




CONCLUSION

WHEREFORE, under auspice of §11; Kentucky Constitution, the circumstances

should be construed in favor of the right it was intended to secwe--—-”reversal” for

purposes of a binding of Appellant's rights; KRS 418.040.

ectfully submitted,

L)oo % ooy
Daniel H. Jonds, Appeflaht, pro se — ~—/
Turney Center Industrial Complex

1499 R.W. Moore Memorial Hwy.
Only, Tennessee. 37140-4050
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This is to certify, that the foregoing Brief for the Appellant has this day been mailed

postage prepaid, via U.S. Postal Service to the Clerk, Criminal Court ,Of‘Appeals
located at 360 Democrat Drive, Frankfort, Kentucky. 40601. On this [ﬂ yay'of

/f/cg/, _2017.And to;

Andy Beshear,
Attorney General & Reporter

Office of Attorney General
700 Capitol Ave. Suite 118
Frankfort, Kentucky. 40601.
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/_}nl-hony MARTIN, next friend and guardian of a minor child, J.M.,
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Andre PATTERSON, individually and as a Madison County Deputy Sheriff,
‘\\ : . Defendant. .

Civil Action No. 5:312~-117.
Oct. 9, 2013.

Attorneys and Law Firms
Joshua Ryan Kidd, Claycomb & Kidd, PLLC, Stillwater, OK, for Plaintif!.

Adrian M. Mendiondo, D. Barry Stilz, Robert Coleman Stilz, 1ll, Kinkead & Siilz, PLLC,
Lexington, KY, for Defendant.

.

MEMORANDUM OPINION AND ORDER
KAREN K. CALOWELL, District Judge.

*1 This matter is before the Court on Defendant's Motion for Summary Judgment (DE 24). [}
Defendant Andre Patterson asks this Court to dismiss the Complaint on the grounds that

Plaintiff Anthony Martin's claims are barred by the doctrine of collateral estoppel. In the

allernative, Patterson asks this Court to dismiss all claims against him in his official capacity

as a Madison County Deputy Sheriff. For lhe reasons staled below, this Courl will deny in

part and grant in part the defendant's motion.

. BACKGROUND

On June 14, 2011, Defendant Andre Patlerson, a Madison County Oepuly Sheriff, arrested
J.M. for theft and fraudulent use of credit cards. During the course of the arres! there was 3
struggle, and J.M. was subsequently found definquent of resisting arrest in a juvenile
adjudication in Madison District Courl. (DE 244, p. 49;50): J.M denied the charge and

. leglified that Patterson choked and dragged him to his car, causing J.M. to lose
consciousness and injure his wrist as he fell. He did not argue that he only acted in self-
defense. Rather, J.M. testified thal he did not resist at all. (OE 244, p. 2829, 34-35).
Despite this testimony, the juvenile courtfound him delinquent of resisting arrest.

Plaintiff Anthony Martin, as next friend and guardian of J.M., now brings this action against
‘Palterson for excessive force under 42 U.S.C. § 1983, along with state-law claims of batlery ~
and intentional infliction of emotional distress. Patlerson moves this Court to dismiss the
aclion in its enlirety due to collateral estoppel, arguing that the lawfuiness of his conduct was
necessarily adjudicated in the state court juvenile proceeding where J.M. was found
delinquent of resisting arrest. (n the alternative, Patterson moves 1o have all claims
dismissed to the exient that they are brought against him in his official capacity as a

Madison County Depuly Sheriff.

STANDARD OF REVIEW
Summary judgment is appropriale "if the movant shows that there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a malter of law.” Fed.R.Civ.P.
56; Penninglon v. State Farm fut. Auto, Ins. Co., 553 F.3d 447,450 (6th 'Cir.2009). The
central issue is “whether the evidence presents a sufficient disagreement to require
submission 1o a jury or whether it is so one-sided that one parly must prevail as a maiter of
law,” Anderson v. Liberly Lobby, Inc., 477 U.S, 242, 251-52, 106 S.C1. 2505, 81 L.Ed.2d
202 (1986). “The party bringing the summary judgment motion has the initial burden of
informing the [Courl] of the basis for its motion and identifying portions of the record thal -
demonstrate the absence of a genuine dispute over material facts.” Rodgers v. Banks, 344
F.3d 587, 595 (6th Cir.2003). The moving parly may satisfy ihis burden by presenting
affirmative evidence (hat negates an element of the non-moving party's claim or by
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demonstrating ‘an absence of evidence 1o support the nonmoving party's case.”" /d .
{quoting Celotext Corp. v. Catrelt, 477 U.S. 317, 325. 106 S.CI. 2548, 91 L.Ed.2d 265
(1986)')‘?The Cougt must view all of the evidence in the ligh! most favorable to the party
opposing summary judgment. See Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475
U.S. 674, 587, 106 S.CL. 1348, 89 L.Ed.2d 538 (1986).

DISCUSSION

I, Collateral Estoppel Claim
2 Martin's claims against Patterson are not barred by coflateral estoppel because the
lawfulness of Patterson’s conduct was not necessarily adjudicated in the prior juvenile
proceeding. Whether a claim is barred by collateral estoppel due to a prior state decision is
determined by the relevant state law. See Wicker v. Bd. of Educ. of Knolt Cnly., Ky., 826
F.2d 442, 450 (6th Cir.1987) (citing Kremer v. Chemical Construction Co., 456 U.S. 461, 102
S.Ct. 1883, 72 L.Ed.2d 262 (1982)). In Kenlucky, “a judgment in a former action operates as
an estoppe! only as to matters which were necessarily involved and determined in the former
action, and is not conclusive as to matters ... which were not necessary lo uphold the
judgment.” See Gossage v. Roberts, 904 S.W.2d 246, 248 (Ky.CLApp.1995) {emphasis
added) (quoting Sedley v. Cily of West Buechel, 461 S.W.2d 556, 558~59 (Ky.1970)). “If a

. {act was not 'necessarily determined’ in the former triat, the possibility that it may have been .
decided does not preclude reexamination of the issue.” Ordway v. Com., 352 S.W.3d 584,
589 (Ky.2011) {quoting Benlon v. Critlenden, 14 S.W.3d 1, § (Ky.1999)).

Here, Martin brings claims under § 1983 for unreasonable seizure along with state-law tort
claims by assenting that Patterson used excessive force in effecling J.M.'s arrest. Patterson
contends that the prior state courl adjudication—during which J.M. was found delinquent of
resisting arrest—precludes these claims because the court necessarily determined that
Pan‘erson's conduct was lawful.

Generally, a conviction under KRS § §20.090 for resisting arrest does not, on its own,
preciude a subsequent claim against the officer for excessive force. See Donovan v.
Thames, 105 F.3d 281, 295 (6th Cir.1997). This is because “lhe offense of resisting arrest
does nol require a finding that the police officers did not use excessive force in effecting the
arresL” /o. Patterson argues that the issue of excessive force became necessary to the
judgment in this case, however, because J.M. defended the charge by testifying that
Patterson choked and dragged him across the parking lot. According to Patlerson, the state
court could not have found J.M. delinquent of resisting arrest if it did not reject J.M.’s
testimony 4hat Patterson used excessive force. Thus, the argument goes, the state court
necessarily determined Lhat Patterson’s conduct was lawiul by finding J.M. delinquent.

© For support, Patterson points lo Robertson'v. Johnson-Cnly. Ky., 896 F.Supp. 673
(E.D.Ky.1995), and Satterly v. Louisville-Jefferson Cnly. Metro Gov?, 2008 WL 4127028 .
(W.D.Ky. Sept.4, 2008), two cases where the courl found an excessive force claim ,
precluded by prior state-court convictions. Significantly, in both Robertson and Satterly the
courts refied on the fact that the plaintifis claimed sell-defense in theit underlying criminal
trials, which in turn required evaluating whether the officers ¢reated a right to self-defense by
using unreasonable force. In Robertson, a case where the plaintiff had an underlying
conviction for menacing, the court found that “the jury clearly rejected Robertson's defense
that {the officers] beat him and that Robertson was acting in sell-defense.” Robertson, 896
F.Supp. at 688. Similarly, the instructions given to the jury in Sailerly expressly required they
decide whether the officer “was not using any more force lhan was reasonably necessary to
effect the detention.” Safterly. 2008 WL. 4127028 al * 5. By rejecling the claim of self-
defense, the jury unambiguously adjudicated the issue of excessive force.

*3 Unlike the plaintiffs in Robertson and Satlerly, J.M. did not claim self-defense in the prior
adjudication. Rather, both the hearing transcript and J.M.’s deposilion reveat tr;at J.M.
repeatedly denied resisting arrest at all. (O 24—4, p. 28-29, 35-36; DE 24-2, p. 12). This
facl is crucial, because without a claim of seff-defense it was not necessary for the court to
evaluate whether Patterson’s conduct was reasonable in order lo find that J M. resisted
arrest. This is true even though J.M. lestified that Patterson choked and dragged him across
the parking fot. Finding thal J.M. resisted arrest implies only that the court rejected his
testimony that he did not resist; it does necessarily indicate a judgment as to whether
Patterson's force was excessive. "(T]he possibifity thal [an issue] may have been decided” is

. nol sufficient lo invoke collateral estoppel. Orbway, 352 S.W.3d at 589 (emphasis added).
Because the juvenile court could believe both that J.M. resisted arrest and that Patterson
used excessive force, the lawluiness of Patterson's conductl was nol necessarily determined
by J.M.'s conviction.
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Finally, Patterson argues that even if J.M.'s testimony and defense al the prior proceeding is
not sufticlent to invoke collateral estoppel, the judge’s stalement from the bench indicates
lhat the couit did in fact adjudicate the fawlulness of his conduct. In the course of finding
J.M. delinquent for resisting arrest, the judge said,

Frankly, young man, ... it's actually kind of shocking to me thal he didn't
either let you 9o earlier and Lhen Taser you or aclually use more force than
whal he used 1o get you into the back of the car, and ... you're actually fucky
in this situation that what happened to you, alihough it was unfortunate, you
weren't hurt even worse that night. (DE 24—4, p. 49)

This statement however, falls short of any legat determination thal Patterson’s conduct was
lawlul. Patterson has the “steep burden® of proving that his conduct was a *(act distinclly put
in issue in the former [adjudication] and not merely collaterally in question.” See Ordway,

« 352 S.W.3d at 589. Expressing surprise thal Patterson did not use more force, or
admonishing a juvenile gefendant that they are lucky to have avoided a more serious injury,
does not demonstrate that the juvenile court *actually decided” whether Pallerson used
reasonable force. See id. Accordingly, and for the above-staled reasons, this Court finds that
Martin's claims arising under § 1983 and Kentucky tort law are not barred by collateral
estoppel.

1. Claims Against Patterson in His Official Capacity

Palterson contends thal even if the present action is nol barred by collateral estoppet, all
claims brought agalns! him in his official capécity should be dismissed. He argues that the §
1983 claim must be dismissed because Martin cannot demonstrate thal the allegedly
unconstitutional action taken by Palterson was the resull of a policy or custom of the county
government, and that the state tort claims are barred by sovereign lmmunih}-’This Cour{
finds that the § 1983 claim must be dismissed, but the state tort claims may proceed. ’

A. § 1983 Claim of Excessive Force

*4 Martin's § 1983 claim for unreasonable seizure and excessive force against Patterson in
his official capacity must be dismissed. Claims agains! county officials in their officiat
capacity are treated as clalms against the county itsell. See Shamaeizadeh v. Cunigan, 338
F.3d 535, 556 (6th Cir.2003$. A county government, however, cannol be held liable under §
1983 for the acts of ils employees simply through respondeat superic Rather, plainlifis
must demonstrate that *a custom, policy, or practice attributable to the municipality was the
‘moving force’ behind the violation of the plaintiff's rights.” Heyerman v. Cnly. of Calhoun,
680 F.3d 642, 648 (6th Cir.2012) (quoting Miller v. Sanilac Cnly., 606 F.3d 240, 254-55 (6th
Cir.2010)). In the present case, Martin does not allege that Patterson's conduct was the
result of a custom, policy, or practice of the county govemmen@The Court will.therefore
dismiss his claim in Counl { under § 1983 to the extent thal it Is asserted against Palterson'in
his official capacily.

8. State-Law Claims for Batlery and intentional Infliclion of Emolional Distress
R This Courl does not agree, however, that Marlin's stale-law claims for battery and intentional .

infliction of emotional distress should be dismissed. Palterson argues that as a Madison
County deputy sherifl he is entitied to the same sovereign immunity as ihe counly itsell when
he is sued in his official capacily?Under Kenlucky law, county governments are clogked with
sovereign immunity that extends fo public officials sued in their officiat capacity. See Jones

v. Cross, 260 S.W.3d 343, 345 (Ky.2008) (citing Yanero v. Davis, 65 S.W.3d 510, 517
(Ky.2001 )?Nlhough this immunily absolutely shields county employees from tort liability, it
may be waived by legislative aclion. See id.; Com.. Dept. of Highways v. Davidson, 38'3

" S.W.2d 346, 348 (Ky.1964).

B One such waiver is found in KRS'§ 70.040, which waives sovereign immunity as applied to
the office ofhe.sheriff for acts commitied by ils depulies. The stalute states thal "(i}he sheriff
shall be liable for the acts or omissions of his deputies; except (hat, the office of sheriff, and
not the individual holder thereof, shall be liable under this section.” KRS § 70.040. The
Supreme Court of Kenlucky has held thal this statute waives immunity for the office of the
sheriff for acls committed by its deputies. See Jones, 260 S.W.3d al 346. To Ihe extenl that
Pallerson is shielded from suit in his official capacity by sovereign immunily, such immunily.
is derived from that granted to the county office in which he is employed—the office of the
sheriff, (1 therefore {ollows that any sovereign immunily extending to Patierson for acts he
commits as a deputy sheriff is waived by KRS § 70.040. See Harlan Cnly. v. Browning, 2013
WL 657880, at *3-4 (Ky.CLApp. Feb.22, 2013) (finding that KRS § 70.040 waives sovereign
immunity for deputy sheriffs sued in their official capacity) (unpublished), Meogrossi v.
Aubrey, 2011 WL 1235063, at * 19 (E.D.Ky. Mar.31, 2011). The Court, lhgrefore. ﬁpds«mal
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the state-law tort claims of battery and intentional infliction of emotional distress brought
agains! Patterson in his official capacity as a Madison County Deputy Sheriff are not barred
by sovereign immunity, .

* CONCLUSION
*5 Accurdingly,

IT IS ORDERED that Patterson's Motion for Summary Judgment (DE 24) is granted in part
and denied in part as foliows:

1. The motion is GRANTED as to the plaintiff's § 1983 claim against Patterson in his official
capacity, and that claimed is DISMISSED;

2. The motion is otherwise DENIED.
All Citations

Not Reported in F.Supp.2d, 2013 WL 5574485

End of £ 2018 Thomson Reuters. N damm 1o origina: 1.8, Govenwnanl Works,
Document

WesliawNext. @ 2018 Thomson Reuters 1 THOMSON REUTLRS
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e . .
K : COMMONWEALTH OF YFENTUCKY fééz.ﬁnvrn
o . | : HARLAN CIRCUIT COURT FAUL F.
- _INDICTMENT NO. F-1611-A

DANIEL HENDERSON JONES ) _ MOVANT
VsS. o AGREED ORDER AMENDI!7G SENTENCE
COMMONWEALTH OF KENTUCé;f— . T ' RESPONDENT

(R AR E R EREEEEEEEEEE R ERE B S X RN X

The Commcnwealth and the Movanﬁ, Déﬁiel Hendersén Jones,
having agreed that Movant's sentence should be amended pursuantvtq
"CR 60.02 (e) and (f): |

This Court finds: Daniel Jones committed the offense of rape

N ' on December 27,'1974; At the time the offense was committed the

i v maximum punishment for rape was life without parole. .However by

the time of:movant}s trial the new penel code had been adopted, and

ﬁ' the maximuﬁ punishmentAfor rape with & victim'over age twelve and
no serfous physical. injury was reduce:d to twenty (?0) years.

In thls case the victim was over the age of twelve .and she did

not suffer a serious physical lnjury, Thus the court flnds it

would no longer be equitable to requiie movant to serve a sentence

of live without parole. This court &lso finds that the Court in

‘sanders v. Commonwealth, Ky., 844 S.Ww. 2d 391 (1992) held that

requiriné a defendant convicted of rape to serve one hundred
eighty- flve years before being ellglble for parole violated the

s ‘ Unlted States Constltutlonal Fifth and Elghth Amendmentg as well as

i ] Sectlons Two, and Seventeen of the Kent. cky ConstxtuB»EQE’kéED
HPPENOKIX C . 0CT 25 2010
[DG CP SEX OFFENDER REG.
- On .‘ : TN BUREAU INVEST,

’ P p——
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.¢«f' reasoned it was not logical to require someone convicted of rape to-
serve move time to be eligible for parcle than someone convicted of
a capital of fense.

- THEREFORE BOTH PARTIE‘VS HAVING AGREED: THIS COURT 'f;lé.LD.S THAT
{MOVANT'S SENTENCE BE AMENDED BY BEING REDUCED from life without
. parole to twénty (20) years.
THIS THE _ J/Jd DAY oé \)UL;L'/ , 1997.

: . : ARMER H. HELTON
SPECIAL JUDGE

HAVE SEEN AND AGREED TO:

Sy 8 Joooom _7/65/27

FOR THE COMMONWEALTH DATE
“po W ddaasn  Cedaq 7)9,)_ \6,7 :
. FOR THE MOVANT W “ DATE

cc:x/gon. Henxry Johnson
" Commonwealth Attorney
P.O. Box 1679
Harlan, KY 40831

Aon. William H. Eddy
Department of Public Advocacy
P.O. Box 50, )

Eddyville, KY 42038

V&aren Defew Cronen S R
Director of Offender Records
5th Floor
State Cffice Building

Frankfort, KY 40601 '
bt 6 thoe (Lendir) | ‘ RECEIVED

g.cce. 0CT 25 2000

3 4 : . SEX OFFENDER REG.
in TN BUREAU INVEST.




. Case No._10-74-1197
Laboratory No. 75=50 '

" Re: Daniel Henderson Jones

SUBMITTED BY* De

DATE - I

RECEIVED BY: Larry Ayres DATE_  1~6-73 TIME_8 a.m,

RFTURNED TO: ﬁoldipg.for plckup .at. the labowatory DATE

MATERTAL SUBMITTED: ..  Tw- e stz s TR
(Descrlbe Markings and Wrapping ) Co ~

Exhibit. 1 . Vaginal waglings from the victim. : - -
Exhibit 2: Pubilec hair brushings from the vietim,
Exhibie 3: Puble hsir brushings from the accused.
-Exhibit 4: Blue jacket fxom the aseuisad,-
Exhdbit 3: Cut off trousers from the dceused,
Exhibitc 6:. Boxer type undershorts from the accused,
Exhibit 7' Knit sbirt from the accused,
EXAMINATION REQUESTED:

Examine Exhibits 1, 4, 5 6 and 7 for semen and determine the ABO

blood group factors prasent if possible, Examine Exhibit 2 for '
. Negro gair. Examine Bxhibits 3, 4, 5, 8, and 7 for Caucagian hair.
RFSULTS OF. FXAMINATION

'Exhibit 1 wag foﬁhd to contain Semen.

Exhibits 5 and 6 were found to contain acid phosphatase a
constituent of seminal fluwid,

No semen was found on Exhibits 4 and 7. .
Groupmng tests on Exhibits 1, 5, and 6 were inconaluskve.
No -Negro hair wag found on Exhibit 2,

No Caucasian hair was found on Exhibits- 3, 4, 5{‘6, 05'7!

,éj//” 6/5}5/2217 T

KENTUCKY'% TE POLzegbeIME LABGRATORY
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om AL 26 A ALNLUUKRY STALE PULLCE

WITTRR 0.

CRIME LABORATORY .

. Request for Examination :
Case No. 10-7441197

Case or File No.

TO: Crime Laboratory

"FROM: ) Dat.--D. A. Castla, Unit 280

OFFENSE: FORCIBLE BAPE L

DATE: . I;‘;;iday, December 27, 1974, at 1600 hours.
VICTIM: . o )

SUSPECT OR AGGUSED: = JONES, DANIEL HENDERSON

" INVESTIGATING OFFICER: Det: D. A. Gastle- - - .- --: - o
“DEPARTMENT : A . Réntucky State Palice, Post #1075 Ha¥lan

EXHIBITS: #1. Two (2) glass vials containing enltures from rape vietim, in white

envelope, marked Exhibit #1. , :
##2. Pubic hair brudings and brush from the rape vietim, in white envelope, marked

Exhibit #2. - : . . o :
#3. Pubic hair brushipgs and brush from aceused, in plastie evidence bag, maxked

Exhibit #3. -
##4. Man's nevy blue, nylon, jacket, large, 4n brown manila envelope, wmarked

Exhibit #4. -
#5. Cut off, man'se trousars, greyish plaid, in plastic bag, inside .menila envelope,
marked Exhibit #5. - Continued - Page 2
SYNOPSIS: : i

‘Priday, December 27, 1974, at 1600 hours, the vietim apd two small brothers were
forced at gunpoint by a celored male into the aceused's vehicla. The accused
raped tha vietim at gunpoint, after taking her to a remeote area.

EXAMINATION REQUESTED: ' : . ‘
Examine exhibit #1 for acid phosphatate, blopd group antigen of semen, precipitin
tests against human sperm and.blood (copy of medicen report and at;emdiug'physieian's
request attached). Determine if Exhibit #2 containe amy Negro pubic hair. If test
is positive, any #nd sll examinations of Nsgro pubic hair possible. Determine if
Exhibit #3 containsg pubic t_ma'ir from Tape victim (white fem}‘e)coatimad Page #2

DISPOSITION OF EVIDENCE: |
Retura to investigating officer for court purpeses,

5 12-30-74 ' . . : . Det. D. A. Castle, U-280
~ Date . - " Reviewed by Officer making Request

Attach additional pages if needed

3N
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CRIME LABORATORY : PAGE #2
~ Request for Examination : :
: Case Nol0-74-1197

.Case or File No.

TO:  Crime Laboratory

FROM:

OFFENSE:

DATE:

VICTIM:

SUSPECT OR ACCUSED
INVESTIGATING OFFICER:

. DEPARTMENT : S e T i

EXHIBITS

#6. Man's boxer type undershorts, brovn & yellcw design, ‘in plastic bag, in brown
manila envelope, marked Exhibit #6.

#7. Maroogp, shortPs]’.eeve knit, turtle neck shirt, Weatar type, with white tr:l.m,

' in plastic bag, inside manila envelope, marked Exhibit #7

SYNOPSIS:

EXAMINATION REQUESTED . .
Examine Exhibit #4 - Victin had 11ght broewym sboulder length hatr. If #4 has any
of this type hair, hair sample from yictim will be obtained. Examine Exhibit #5
for publc hair of victim,.same trequest for Exhibit #6 Examine Exhibit #7 for
same as im Exhibit #4.

DISPOSITION OF EVIDENCE-

Date o Reviewed by o Offlcer making Request
Attach addltlonal pages if needed
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behavior unprotected by- the* flrstlamend-
ment. Adamian. v.: Jacobsen, 503 F2d 929
(9th Cir.1975). - The. -Montana, Supreme
Court, in upholding Wurtzs conyiction, in-

dlcated 1ts ‘awareness both of ‘the invalida-

tion. of a similar statute in Landry vi Daléy,

supra, and of the Broadnck tests. It did -

not .narrow the‘ constructlon of sectxon
203&1)(c), ‘however,

sively conduct.  State. v Wurtz, 636 P2d
246, 250 (Mont. 1981) That view 'of - the
statute took into account only the nature of
the’ act1v1ty threatened‘ father” than - the
commumcatlon that - constrtutes théterime:
In any event, the’ Supreme ‘Court “did-riot
narrow the hteral seope of the, statute ‘and
left future “mlsapphcatlons" of the statute

. to be’ remedled as those ‘cageés ‘ardse. Idi

Those cases may” not arise, howeVer, be:
c 'se $peakers may’ ‘refiain from deliveting
i 'constltutlonally protected inessages
ar’of the' statute's 'apphcatlon B partics
ularly"n view of tHe seve 'ty of the sutho-

58‘~U.‘s-.f'7zi7-;¥.768-, A
i

am endment forbrdst Wi therefore conclude
that; “in "the" absendeé ‘of ‘a" narrowm éon-
struction, section 203(1)(c) is void ori ‘itdface
for overbreadth. See Erznoznik v. Jackson-
ville, 423 U.S. 205,,216-17, 95. §.Ct. 2268,

2276-11,:45. L.Ed. 2d: 125:.(1975); Lewrs v.:

New- Orleans, 415-.U.85,:130,, 134, ,94 SCt
970 972, 39 L.Ed:2d-214 (1974)

Tt follows that’ Wartz's convxctlon ‘i m-

valid' and that ‘his -application for-a:writ: of

habeas cGrpus must be granted TR
REVERSED o rnagn

W\ s
O & KEYNUMBER SYSTEM,

b R P R -
o . R S .

5 “Counsel for the- State 'p‘oints out ‘that Wuitz

appears to be the first person prosecuted under
.-.the statute, and that it is therefore .unrealjstic
o suppose that thé statuté& has any widespread
, effect of chilling consmuuonally'~»rprotected
i“gpéech-*We do not agree: . The more success-

causé it vxew}ed the‘
statute as one that” regulated ‘almoit eXclu- .

lmpnsonment '

... Kermit George HILLIARD; .-
- .o . Petitioner-Appellant,... .-

Slade Gorton, Attorney, Gener:
“of W”shmgton, Respondents I\

. *'No. 82—3641

-»1 Umted States Court of Appeals"
Ninth', Clrcult Do

. Submltted May 9, 1983*

seekmg:" to overturn E
j)‘pmg and sodoer g Unit
Dlstrrct Court for tlle“Western

the petitio .
Court ‘of Appeals Ferguson_‘erc
held thatif a sperm “sémiple is ¢
rape victim, and prosecutxon isin
01’- or has, control over the sampl

counsel does hot; Specxflcally ‘reqife
the prosecutlon do 8§of ‘therefore,

sample tal<en ;from rape. wictim,, eV
“Was! gulred t0: determmerwhether-'

the-lmowledge ‘that the. samplé
used to culpate the petmoner

* The* panel fmds thné‘ c:lse approprnate for sub- .

mission: Without -oral ;argument . pursuant. -to
Fed.R.App.P. 34(a) anq‘Nmth Clrcult Rule 3(a)

P A R AR
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1."Criminal Law. &=700

Constltutlon prohlbxts prosecutlon from
suppressing materlal évidence in a cnmmal
case.

2. Cnmmal Law ,@1171 1(1) . '

T The test for reversal hased on prosech-
tion's breac of its duty to’ dlsck)se “even if
Jtfense counsel fails to’ speclfxcally request
partxcular evidence, is ' Whether the’ ‘goVern-
rient, failed 'to disclose. evidence which, in
the context of the particular case, might
have ~léd “juby’ to entertaina" ‘r&4sonable

"doubt about defendant s-guilt.

3. Cnmmal Law &21163(2)

Prxsoners demed their nght to counsel
need not show that they weré actually prej-
udiced in, p‘reparmg itheit defense; rather,

‘ preJudlce wﬂt be presumed

L2

4 Cnmma]' Law 6?1163(1) -

Where .- defendant who i charged
with, rrape,has not ‘been, permltted to fest a
sperm ‘sample’ ,taken from vietim, t is im:
possible for.him'to_proye ‘that he"was aétu-

Ily preJudlced by governments conduct

.and; therefore, courts assume that he was, so

preJudxced

5. Constltutlonal Law @268(5)

i Individual’s. due process rlghts are_ 910—
lated St e g(wernment SUPPresses,, evndence
yyhlch w4s 150 1mportant that 1ts ‘absence
prev ented. accuSed ‘from recewmg is consti-
tptl ially. guaranteed fau' trial.

6 Cnmmal Law P700

% Habeas: COrpus*@aQO o
M a‘sperm sample is taken from rape

V1ctmi “and prosecutlon igin possesmon of-or

Yias/contro}: Gver thessample-and +s;aware.of

’ its ext',ulpatory nature, prosecutlon is.consti-
gl

tdtmna]ly xrequn‘ to-disclose the existénce
mple:an <to make it; ayailable;to
the defense,: eve Af defense, cpunsel does
not specxflcally request | that the prosecutxon
{io so0;. therefore, where jt" Wid “iinclear
whether- prosecutlon ever asserted .posses-
'sion of or .control over a speiin: |sample
taken from. -rape victim, ev1dent\ary hearmg
‘Was ‘required fo . d ¢ mme) whether “the
prosecution ‘knew that & sperm sample "had
been.taken and could.be.charged.with.the
knowledge: that the saimple-could be: used to
éxculpate thé petmoner A

Kermlt George: Hﬂhard, in_pro.. per;;

*’Mlchael P. Lynch, ‘ASst.: Atty Gen., Olym,
p1al “Wash., for respondents-appellees Rt

Appeal from “the’ Umted Sta.tes DlSW]dt
Court for. the Western sttnct of W sh;
1ngton ) T

CHEVER, .Clrcmt. ddges

FERGUSON Clrcmt”Judge

Hllhard was trled and convxcted jn 3
Washmgton state court .on. charges of f‘rape'
kidnapping and sodomy( After exha stnng
his state remedles, he, petltloned for. A.WT)
of ~habeag,.corpus’ pursuant ‘to 28 S 9
§,2254. The dxstnct court, demed th X
tion, and Hﬂhard brought thls appea_]

Ten of his
contentxons are w1thout ment, ,»\Se
themin a separate mexggrandum dlsposm
issued- today. §Howeyer, Hilli d-hagxaised
a; 4colorab)e cla1m* hag,t;he’ governmep_:xs
p);essed evnd e.rélévant ‘,the, rap? on,
viction:.in: yiolation.4of i
rlgh":tq,due processppf, aw i
Proper;rs 1 0
factuah deterynn’a‘cmn1 wex.(reverse & )%,
mand; fo the district edurt for amev en%h
ry,hearmg
FAGTSr

H:lhard was 'convxcted'”took place 1n
1975. Immedlately -after the victimiTrepor
ed the crime” “1o- the‘ Seatﬂe pohce dhe

examin ahon Q-The,
sample of . fluids; ”frvom
lact gldss 8

se(;uent fate ofithe:g

detéermined whetlier thé hosp,l
the:sample or turned-it over to’ t £
mént; or: whether the eample was ulfinat




HIGLIARD: v;' SPALDING: ~314.45
Citeas 719 Fi2d 1443 (1983) (R

all t’.wdence known - to:the State whxch .may.
-proves the* :defendatit's 4innocence.” .. The
sperinsaniple-was. #hioty, ﬁm‘ong t“ne xtems
produced- by:the: progecutions ..% r o

At-trial;. no testimony- regarding:. the
sperin’ sample was introduced other than a
. brief :excharnige betwéen the prosecutor ‘and
- the'ekamining physician, in.which, the.doc-
tor, described. the procedure by whlch the
sample‘was obtamed, Hilljard mvoked an
alib fense and wag convxcted of k)dnap-
pi pe and sodony. ,,He wa,s”slenbgpcggi
,.im nspnment in . the ‘Washington

.hlmgp(t a falr tnal
DISCUSSION ~;¢.

i
gdb’ﬁgf\;ﬂ.ﬁ‘d hdff a
T}z r&&: biequel

EIA ATEHs* -Sﬁeclflcally‘ slpde
'a?m u1ar evnd%ﬁféé‘”‘l’fmtéms&teé‘v'

The test: for reversal sthat~situationzis

whether-tHe: gover‘nmbnt f4iled. to-disclose -

evidétite Whith,  ini the context ofthis par
tlcular« case; ‘might:haverléd the. jury to
entértaini-a reasonable doubt:about. (the: de-
fendant’s] guxlt % Id. 4t 460, ;

av Thls~'v1ew wh 'h"'was Nmfh Clrcuxt law

septe Y
States V.. Ag'urs, 427 US: 97*
49°L.Fa:2877342" (1976). . That *¢hse ! estab-

lishéd'the prevaﬂmg constltutwnal stinddrd. -
in‘casés where defensecounsel‘makes! fonlya”

general “Brady request" for ‘evidence;:‘or
makes ‘ne - request - at, all nder Agurs,

:96°§:Ct."2392;

,tp rthe.:-defense, necessarily- _depe.nd_s .on

evidence s mater;al,x,and reversal..ré; .
‘quiked; *“‘1f the::omitted ; evadencggcr

réasonable doubtithat- dld not. other se ex—
iats i V491 UiSiat-A12,. 96, SCfr

FromJ f}le reetrd’ aféke - us; 5

ré?}uest, thet pré cutxbn‘ 66‘ “tiifniover-
sperm samp]e takén’ How=
evér counse] d1d -m Vi 'foi' dlscovery of all

termining whet}i
rights were vmlated, the” quéstm‘n therefore

Becomés, assummg “thiit the' government dld '

sippreéds ¢ the speri & shinile;t
3 1'd i be" o1 uthe kmd

(1975), Bowen V}*Eyman,\ 324 FSupp *,3,39'
340+ (D. AI‘IZ;1970), . People: v. :Nation;26
€al.3d:169, 604  P.2d 1051, 105455, 161:€al;
prr 299 (1980), :State v Bowen, 104 Ariz:
138, 449-P.2d; 603 1605, ‘cert. denied;: 396 J.S:

§12’ 100 S.Cti229,:24- L:Ed.2d",188+(1069);

Péople v Kémp;, 55 Cal:2d 458,359°P.24:913,
54 11 "Cal Rptr: 861;-c8rts demed 368:U.S:
t 359, 7 LEd2d"194" (1§61), see

Of course, theux'l'tlhty :0f .a'sperm sample

ppears
.that ‘Hillia?d's" e5unbel:idid- notuspeclflcnlly

lhar"ds due prol:ess

. ————— b v o







nan]y 1t will be 1mp0351b]e adequately el

here,: a defendant hag”

:l.‘ i) ,,'« T
-tegts

e i

he*Was so preJudlced. “ ) .
CONCLUSION hnTE g tn

[ are” violated™if+ t;hefgoVernment SUppresses

“ absence prevented the eccused from'recew-

.questlon here cert. hl ts .
‘ ¢an provnde mcontrb(/ertlble proof tﬁ
) defendant is mnocent f the hemous Crxme
:f‘obkusly :of -such

mentary falrness re b
even without .a- speclﬁc reguest iy
Statés v, Agurs, 4 427 U s“ ‘at 110, 96
quli r?:".: ~ IPERY

[6] Government huppresswn of t}ns‘type
3f ‘evidetice; whicli“déprivés-the ‘defendant
58 what” could be; his' only* opportumty o
conc’luswely prove hlé’* mhocence cnnn‘ot

eventit!

; clf;callyfrequ'est thatxthe prbse-
itg - THls Hoplding} doesinot:require. -
the"»go ernment‘,\;boé takes-assampletior: Ro-
mdependently testiits 4FN orixdgesitits: reqmre
défense:counsel to"testitites r’sampleﬂ It sim-.
plyl.guarantees the defendant: t.;acess to

- what could- be cone]uswely exculpatory evi-
__ dence, to. utilize in:.:whateve manner e
' ‘aeer'ns appropriate. &T

i Hl]hards cgse it vis- uhclear éWhether
the prosecutlon ever assertéd pbsﬁé’ssmn ‘of.
’l. 1 do not mean to sugge‘st here: (hat defense
" tounsel ‘was intompetént {-The- maglstfate

. states in his'recommendation, “'A review of the
record indicates that petitioner was vigorously

#.  HILLIARD!¥:-SPALDING ;5 ::
Clte as 719 F.2d 1443 (1983)

B

|

1447 [

' A4 il

or'controliover thezgperm. sample ,;ekem at ; E’i

11d. Hanborvxew,Hosputﬁl‘:)v Vi f};
i

e f’?l‘(gﬁ ‘ple, :.p 0
{4 },t

it he’ WBS-
e

T GonitEDlot: tﬂe‘éperm séinple,xa_gl %‘:
a; demandffon"p?aduetxtm binder éyzﬁe"co

“(5]+An \ndwndua] . LOER process ,rxghts- i

.evidence. which- {wiadrgo lmportaﬁtd;hat its .

‘elusxon that #remandsis: ‘necess
ca¥e ‘becauseiithe.: éxistence 101

were; made aware, tha;

“mained silent: .He did:not,demand produc—‘

‘ﬁ,” -dlscldse whethhe mformatlon ‘lg ,furmshed,

PEAYY

1342 (1976); (“',I‘he-rule ,of Brad dys
e, mvolve the dlgpovery, af >

.Y ~I- 1
'648 724 737 (DCClr 1981); - United, States
-v., Craig; 513 F.2d 455, 492, (7th q;

“by a prompt,motlpnajo prqduce

A0aY
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ooy

used to exculpate ith defenﬂa%’ t ,aha '. :

»r..
3 e
A

pe
&

o ndid

ot -
Oz

BOOOHEVER E’;’m

g ’ll,u

- }'héve.dif fmulty, wnth‘the'- mﬁjo;gaby
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slide was dlsclosed at tnal

d plag i
shdee ;. Thus the dei’endant and:hls com;gel - |
de Bad B

o

been prepared I:Ievertheless,,'counsel re—

e

S s SIS AR

)

tion: of the. glide for testmg,‘"-nor did. he
request; a~‘continuance.to
and pursue further dlscovery

ati trial, . See Umted Stacesfv,,/}
U.S.97, 103,96 S:Ct:-2392, ,239 TN

317)
cert. denied, 439 U8, 820 99‘sc 83'58‘
- L.Ed. 2d 110 (1978). i o

The ‘majority- suggests thgt:ithe- sample
may have been destroyed prig Dr..§il-
verstri's. testimony. If so,. t}ns fact’ was
discoverable either by cross- exammat\on or
Defense
counsel Failed to- unﬁertake #ither. 0.

defended by counsel- and "eSunsel's v'actibns
. clearly were at or beyond the level of reasona-
ble competence.”
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Doe v. Gwyn
Coun of Appeals of Tennessee.  Apr! 8, 2011 . Slip Copy . 2011 WL 1344896 (Appror. 12 pagas)

2011 WL 1345996
Only the Westlaw citation is currently available.

SEE COURT OF APPEALS RULES 11 AND 12

Court of Appeals of Tennessee.

John DOE, alias a Citizen and rgsident of Hamilton County, Tém'ie's'sé'ge,
V. »
-\’ Mark GWYN, Director of the Tennessee Bureau of Investigation, et al.

No. E2010-01234-COA-R3-CV.
Dec. 13, 2010 Session.

April 8, 2011,
Application for Permission to Appeal
Denied by Supreme Court
Aug. 24, 2011.

Appeal from the Chancery Court for Hamiltqn County, No. 10-0320; W. Frank Brown, Iil.,
Chancellor.

Attorneys and Law Firms

Jerry H. Summers, and M'afya L. Schalk, Chattancoga, Tennessee, for the appeliant, John
Doe. '

Robert E. Cooper, Jr., Attorney General and Reporter, Michael E. Moore, Sollcitoy General,
and Benjamin A. Whitehouse, Assistant Attorney General, Nashville, Tennessee, for the
appellee, Mark Gwyn.

HERSCHEL PICKENS FRANKS, P.J., delivered the opinion of the Court, in which '
CHARLES D. SUSANO, JR., J., and D. MICHAEL SWINEY, J ., joined. .

' OPINION

HERSCHEL PICKENS FRANKS, P.J.
-f . *1 This declaratory judgment action challenges the constitutionality of the Tennessee Sexuat '
Qffender and Violent Sexual Offender Registration, Verification and Tracking Act,
Tenn.Code Ann. § 40-39-201 ! seq, on the grounds that plaintiff should not be required to
register because his criminal convictions occurred in other states prior to the passage of the
"T ennessee Act, as applied to him, The Trial Judge declared that plaintiff was required to
register under the Act, and plaintiff has appealed. On appeal, we affirm the Chancellor's
Judgment which requires plaintiff to register in accordance with the Act.

~

Plaintiff Doe filed a complaint in the Chancery Court against the Tennessee Attorney
General, Robert E. Cooper, Jr., the Tennessee Bureau of Investigation Director Mark Gwyn,
Hamilton County Shexiff Jim Hammond, and Hamilton County Sheriff Detective Jimmy
Ciifton, aileging that Mr. Doe was convicted in January 1983 of crimes which may or may not
qualify as predicate offenses under Tenn.Code Ann. § 40-39-201 et seq., the Tennessee
Sexua! Offender and Violent Sexual Offender Registration, Verification and Tracking Act of
2004 (hereinafter the "Registration Act”),

In the spring of 2010 Doe received a letter from defendant Detective Jimmy Clift that ; .
directed him to register as a sex offender pursuant to the Registration Act. The letter stated

that If Mr. Doe did not do so within forty-eight hours, he would be arrested. The Complaint 1 )

afleges that ihe requirements of Tenn.Code Ann. § 40~39-201 el seq., as applied to Mr. N E é-X — C
Doe, violate his rights under various provisions of the Tennessee Constitution including the : F

aliegation that the statute violates the prohibition of ex post facto laws under Article 1, § 11

of the Tennessee Constitution. The Complaint alleges that in the event information regarding
his criminal convictions were released to the general public, the plaintiff would suffer injury to
his reputation and livelihood. The Complaint asks that the Court issue an injunction against Oé’#
the defendants forbidding them from arresting Mr. Doe for violation of the Registration Act, g R

and seeks a declaratory judgment that "plaintiff's constitutional rights under the Tennessee

httne/mextearrectional westlaw.com/NDocument/] 1fad8b63643b1 1e0b63e897ab6fa6920/Vi... 6/21/2018
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Constitution would be violated if the plaintiff was required to register with the Sex Offender
Registry.”

The Trial Court entered a temporary retraining order prohibiting the defendants from
requiring Mr. Doe to register. Prior to the hearing, Doe submitted affidavits of his former
attorneys, a judgment from an Ohio court sentencing an unnamed defendant to three to ten
years of incarceration for the crime of "gross sexual imposition®, a copy of Detective Clift's
fetter to Mr. Doe, TBI's instructions regarding registration and Mr. Doe's affidavit.

Subsequently, the Court dismissed Detective Clift and extended the temporary restraining
order for fifleen days. On May 5, the Trial Court dismissed General Cooper from the case on
the agreement of the parties.

*2 A hearing was held on April 27, 2010 on defendants' motion to dismiss. The Chancelior
filed an extensive memarandum opinion and order wherein he held that the Registration Act
did not violate the Tennessee Constitution’s prohibition of ex post facto laws, thus the
registration requirements of the Act were not unconstitutional as applied to Mr. Doe. The
order stated that Doe was, accordingly, required lo register with the TBI pursuant to the Act.

Doe has appealed to this Court, and the parties entered an agreed order that there would be
a stay of the judgment while the matter was before this Court.

The issues presented for review are:
A. Did the Trial Court lack subject matter jurisdiction to hear this matter?

B. Did the Trial Court err in granting the defendants' motion to dismiss for failure to state a
claim upon which relief can be granted based on the ground that Mr. Doe is required to
register as a sex offender pursuant lo the Tennessee Sexual Offender and Violent
Sexual Offender Registration, Verification and Tracking Act of 20047

C. Did the Trial Court err in granting the defendants’ motion to dismiss for failure to state a
claim upon which refief can be granted because requiring Mr. Doe to register under the
Tennessee Sexual Offender and Violent Sexual Offender Registration, Verification and
Tracking Act of 2004 would be constitutional as applied to him?

Essentially, the facts are not in dispute. Some of the facts are based on the allegations in the
Complaint, and the affidavit of John Doe and the affidavit of Doe's former attorney. Mr. Doe
- has been and is a resident of Hamilton County, Tennessee since 1989. He is licensed by the
State of Tennessee and is engaged in the practice of an unnamed profession. He was
convicted in January 1983 in Ohio and Kentucky of criminal offenses which may or may not
qualify as predicate offenses pursuant to Tenn.Code Ann. § 40-39-201 ef seq., the
Registration Act. The conviction in Ohio was on four counts of *gross sexual imposition®.
Doe served approximately three years in custody in one state and ninety days in the other
state and was released on two years probation, which ended in 1989. He moved to Hamilton
County, Tennessee in 1889 where he established a professional occupation.

At Ine time he was convicted in the states of Ohio and Kentucky, neither state had sexual
oflender registration requirements, nor was there such a requirement in Tennessee. Since
moving to Hamilton County, Doe has not been arrested or convicted of any sexual offense
that requires registration under the Tennessee Registration Act. Doe received a letter from
Detective Jimmy Clift which informed him he was required to register with the designated
law enforcement agency, and he was directed to register by April 7, 2010, otherwise his
failure to comply would result in his arrest.

Our standard of review as to the granling of a motion to dismiss for failure to state a claim
upon which relief can be granted is set out in Sfein v. Davidson Hotel Co., 945 S.W.2d 714,
716 (Tenn.1997), in which the Supreme Court explained:

*3 A Rule 12.02(6), Tenn. R. Civ. P., motion to dismiss for failure to state a
claim upon which refief can be granted tests only the legal sufficiency of the
complaint, not the strength of a plaintiff's proof, Such a motion admits the
truth of all relevant and material averments contained in the complaint, but
asserts that such facts do not constitute a cause of action. In considering a
motion to dismiss, courts should construe the complaint liberally in favor of
the plaintiff, taking all allegations of fact as true, and deny the motion unless
it appears that the plaintitt can prove no set of facts in support of her claim
that would entitle her to relief. Cook v. Spinnaker’s of Rivergate. Inc., 878
S.W.2d 934, 938 (Tenn.1994), In considering lhis appeal from the trial cour's
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grant of the defendant's motion to dismiss, we take all allegations of fact in

+ the plaintiff's complaint as true, and review the lower courts’ legal conclusions
de novo with no presumption of correctness. Tenn.R.App.P. 13{d); Owens v.
Truckstops of America, 915 S.W.2d 420, 424 (Tenn.1886); Cook, supra.

Steifi at 716.

This suit involves a constitutional challenge to the Tennessee Sexual Offender and Violel
Sexual Offender Registration, Verification and Tracking Act, Tenn.Code Ann. §§ 40-39-201
) elseq.(2004).

The Court is asked to construe the statute and determine its validity under the Tennessee
Constitution. The Supreme Coun, in Waters v. Farr, 291 S.W.3d 873 (Tenn.2009), sef forth
the standard of review to be employed in such cases:

When called upon to construe a statute, we must first ascertain and then give full effect to
the General Assembly's intent and purpose. Waldschmidt v. Reassure Am. Life Ins. Co.,
271 S.W.3d 173, 176 (Tenn.2008). Our chief concern is to carry oul the legislature's intent
without either broadening or restricting the statute beyond its intended scope. Houghton v.
Aramark Educ. Res., Inc., 80 S.W.3d 676, 678 (Tenn.2002) (quoting Owens v. State, 908
S.W.2d 923, 926 (Tenn.1995)). Every word in a statute *is presumed to have meaning and
purpose, and should be given full effect if so doing does not violate the obvious intention
of the Legislature." /n re C.K.G., 173 S.W.3d 714, 722 (Tenn.2005} (quoting Marsh v.
Henderson, 221 Tenn, 42, 424 S.W.2d 193, 196 (1968)). When the statutory language is
clear and unambiguous, we apply its plain meaning without complicating the task.
Eastman Chem. Co. v. Johnson, 151 S.W.3d 503, 507 (Tenn.2004), When a statute is
ambiguous, however, we may reference the broader statutory scheme, the history of the
legisiation, or other sources to discern its meaning. Colonial Pipeline, 263 $.W.3d (827) at
836 {Tenn. 2008]. We presume that the General Assembly was aware of its prior
enactments and knew the state of the law at the time it passed the legistation. Owens, 908
S.W.2d at 926.

Waters al 861-882.
The Court in Walers then discussed the standard of review for constitutiona! interpretation:

*4 Issues of constitutional interpretation are questions of law, which we review de novo
without any presumption of correctness given to the legal conclusions of the courts below.
Colonial Pipeline, 263 S.W.3d at 836. It is well-settled in Tennessee that “courts do not
decide constitutional questions unless resolution is absolutely necessary to determining
the issues in the case and adjudicating the rights of the parties.” State v. Taylor, 70
S.W.3d 717, 720 (Tenn.2002) (citing Owens, 908 S.W.2d at 926). Our charge is to uphold
the constitutionality of a statute wherever possible. State v. Pickelt, 211 S.W.3d 686, 700
(Tenn.2007). “In evaluating the constitutionality of a statute, we begin with the
bresumption that an act of the General Assembly is constitutional.” /d. (quoting Gallaher v.
Elam, 104 S.W.3d 455, 459 (Tenn.2003)); see also Vogel v. Wells Fargo Guard Servs,,
937 S.W.2d 856, 858 (Tenn.1996) ("A statute comes to a court ‘clothed in a presumption ’
of constitutionality [since] the Legislature does not intentionally pass an unconstitutional
acl.’* (quoting Cruz v. Chevrolet Grey lron, Div. of Gen. Molors Corp.. 398 Mich. 117, 247
N.W.2d 764, 766 (1976)) (alteration in original)).

Waters at 882.

This appeal challenges the constitutionality of the Act as applied to the plaintiff, John Doe.
The Federal Sixth Circuit, in Cutshall v. Sundquist. 193 F.3d 466, 469-470 (6th Cir.
(Tenn:1998) cert. denied 529 U.S. 1053, 120 S.Ct. 1554, 146 L.Ed.2d 460 (2000), provided
the background of the sexual offender registration laws enacted by ali of the states under the
direction of the federal government. In 1894 Congress enacted, and the President signed
into law, the Jacob Wetlerling Crimes Against Children and Sexually Violent Offender
Registration Program, 42 U.S.C. § 14071. Under this legislation, the Altorney General of the
United States was required to establish guidelines for state programs requiring persons
convicted of crimes against minors or crimes of séxual viclence to register a current address
with state law enforcement officials. See 42 U.S.C. § 14071(a)(1)(A). The federal law
provided that the states were given three years from September 1, 1994 within which to
comply with the statute and enact a sexual offender registration scheme. See 42 U.S.C. §
1407 1(f)(1) (1994). Failure to implement a registration program would resuit in the loss of
some federal funding. See 42 U.S.C. § 1407 1(1)}(2)(A) (1994).'
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In‘1994, the Tennessee legislature adopted its own Sexual Offender Registration and
Monitoring Act., Tenn.Code § 40-39-101 to 108 (repealed 2004), which required convicted
sexual offenders to register with the Tennessee Bureau of Investigation. Cutshall at 470.
The 1994 Tennessee law did not apply lo anyone convicted of a sexual offense prior to
January 1, 1995 who had been discharged from incarceralion or supervision prior to that
date. State v. Gibson, No. £2003-02102-CCA-R3-CD, 2004 WL 2827000 at * 4
{Tenn.CtApp. Dec. 9, 2004). :

*5 Effective Augusi 1, 2004, the Sexual Offender Registration and Monitoring Act was
repealed and was replaced with he Tennessee Sexual Offender and Violent Sexual
Offender Registration, Verification, and Tracking Act of 2004, Tenn.Code Ann. § 40-39-201
et seq.; State v. Davenport. No. M2005-01157-CCA~R3~CD, 2007 WL 1582659 at* 2, n. 1

* (Tenn.Crim.App. Sept.17, 2007). The 2004 Registration Act is a comprehensive statute
requiring persons convicted of certain sexual offenses to register with the TBI and to have
their names, addresses and other information maintained in g central offender registry.
Applicable provisions of the Act to this appeal are as follows: Tenn.Code Ann. § 40-38-203
(a)(1) provides that an offender must register or report within forty-eight hours of establishing
certain contact with Tennessee. The contact with Tennessee that triggers the registration
requirement is the establishment or changing a primary or secondary residence in '
Tennessee, establishment of a physical presence at a particular location in Tennessee,
becoming employed or practicing a vocation in the state or becoming a student in this state.
Tenn.Code Ann. § 40-39-203(a)(2) pwvides that regardiess of an offender's date of
conviction or discharge from supervision, an offender whose contact with this state is
sufficient (o satisfy the requirements of subdivision (a)(1) and who was an aduit when the
offense occurred is required to register or report in person as required by the Act. The
definition of "offender” as both a “sexual offender” and a "violent sexual offender” is found at
section 40-39~202(10). The definitions of a "sexual offender” and a “violent sexual offender”
are provided at sections 40-38-202(19) and (27). A “sexual offender® means a person who
has been convicted in this state of committing a sexual offense or has another quatifying
conviction and a “violent sexual offender” is a person who has been convicted in this state of
committing a violent sexual offense or has another qualifying conviction. The terms “sexual
offense” and *violent sexual offense” are defined at sections 40-39-202(20) and (28) and
reference specific crimes contained in the Tennessee Criminal Code. The term conviction is
also defined and found at section 40-39-202(2) as follows:

. Conviction means a judgment entered by a Tennessee court upon 3 plea of
guilty, a plea of nolo contendere, a finding of guilt by a jury or the court....
Conviction includes, but is not fimited to, a conviction by a federal court or
military tribunal, including a court-martial conducted by the armed forces of
the United States, and a conviction, whether upon a plea of guilly, a plea of
nolo contendere or a finding of guilt by a jury or the courtin any other state
of the United States, other jurisdiction or other country. A conviction ...
for an offense cominitted in another jurisdiction that would be
classified as a sexuat offense or a violent sexual offense if committed in
this state shall be considered a conviction for the purposes of this
part.... (Emphasis added).

*6 Tenn.Code Ann. § 40-38-203(j), was added to the Registration Act in 2007, which made
the sexual offender registration requirements applicable to all sexual offenders and violent
sexual offenders as defined in Tenn.Code Ann. § 40-39-202(10)(18)(20)(27){(28) regardless
_of when they were convicted of their crimes. Thus, pursuant to Tenn.Code Ann. § 40-39
-203(a)(1). as Mr. Doe was convicted in another state of an offense, he would be required to
‘register in Tennessee if his offense would have been classified as a sexual offense or a
violent sexual offense if committed in Tennessee, regardless of the date of the conviction.

The first issue to consider is appellee’s contention on appeal that the Trial Court was without
subject matter jurisdiction. Appellant's response to this contention is that fack of subject
matter jurisdiction was not raised at the trial level. However, pursuant to Tenn. R. Civ. P. 12,
08, the issue of subject matter jurisdiclion can be raised at any stage of the proceeding,
including at the appellate level. Toms v. Toms, 98 S.W.3d 140, 143 (Tenn.2003).

Appellee maintains that the Registration Act provides, at Tenn.Code Ann. § 40-39~207(g), a
procedure for those who are registered as sexual offenders to challenge their registration by
applying to the TBI. Appellee maintains that if the registrant is not successful in the

challenge before the TB! he can apply to the Chancery Court of Davidson County or the
Chancery Court of his county of residence for relief. Accordingly, appeliee contends that Mr.
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Doe was obligated to bring the issue of the constitutionality of the Act as applied 1o him to
the TB! first and only to the Chancery Court if he did not get satisfaction from the TBI.
Appeliee argues that as Mr. Doe failed to exhaus! the administrative remedies availabie to
him prior to filing suit for a declaratory judgment in Chancery Court the Trial Court did not
have subject matter jurisdiction over the controversy. Appellee's reliance on section 40-39
~207 of the Registration Act to support this argument is misplaced. That section sets out the
procedure a registered sexual offender can take to petition TBI to have the registration
requirements terminated as {o the registrant ten years after release from incarceration or
supervision on parole or probation. See Tenn.Code Ann. § 40-39-207(3). Tenn.Code Ann.
§ 40-39-207(g) provides that “{a]n offender whose request for termination of registration
requirements is denied by a T8I official niay petition the chancery court of Davidson County
or the chancery court of the county where the offender resides ... for review of the decision.”
For section 40-39-207 of the Registration Act to apply here, Mr. Doe would have to have
been a registrant seeking to have his name removed from the registry due to the passage of
time and lack of further convictions. This is not the case. Mr. Doe's filing of a suit for
declaratory judgment was an appropriate avenue for him to pursue to determine the
tonstitutionality of the Act and, thus to avoid registration as a sexual offender.

*7 The Tennessee Declaratory Judgment Act, Tenn.Code Ann. § 29-14~103, provides the
right to seek a declaratory judgment from a court as follows:

Any person interested under a deed, will, written contract, or other writings
constituting a contract, or whose rights, status, or other legal relations are
affected by a statute, municipal ordinance, contract, or franchise, may have
determined any question of construction or validity arising under the
instrument, statute, ordinance, contract, or franchise and obtain a declaration
of rights, status or other legal relations thereunder.

The Tennessee Supreme Court, in Colonial Pipeline Co. v. Morgan, 263 S.W.3d 827 )
(Tenn.2008), discussed the Declaratory Judgment Act at length and in particular addressed
such a suit brought against a state agency:

“Declaratory judgments* are so named because they proclaim the rights of the litigants
without ordering execution or performance. 26 C.J.S. Declaratory Judgments § 1 (2001).
Their purpose is to settle impontant questions of faw before the controversy has reached a
more critical stagé. 2 26 C.J.S. Declaratory Judgments § 3 (2001). The chief function is
ane of construction. Hinchman v. City Waler Co., 179 Tenn. 545, 167 S.W.2d 986, 992
(1943} (quoting Newsum v. Inlerstate Realty Co., 152 Tenn. 302, 278 S.W. 56, 56-57
(1925)). While findings of fact are permitted in a declaratory judgment action, “the
settlement of disputed facts at issue between the parties will ordinarily be relegated 1o the
proper jurisdictional forums otherwise provided.” id.

In its present form, the Tennessee Declaratory Judgment Act grants courts of record the
power to declare rights, status, and other legal relations. Tenn.Code Ann. § 29-14-102
(2000). The Act also conveys the power to construe or determine the validity of any written
instrument, statute, ordinance, contract, or franchise, provided that the case is within the
court's jurisdiction. Tenn.Code Ann. § 29~14--103 (2000). Of particular relevance to this
case, the Act provides that “[a]ny person ... whose rights, status, or other legal
relations are affected by a statute ... may have determined any question of
construction or validity arising under the .., statute ... and obtain a declaration of
rights, status or other legal relations thereunder.” /d.

Colonial Pipeline at 837 (emphasis added).

Thus, a declaratory judgment suit Is appropriate, in that Doe is seeking a determination of
how his rights and status are effected by the Registration Act and whether the Act is valid as
applied to him, i.e. is the act, as applied to him, in violation of the ex post facto provisions of
the Tennessee Constitution.

The Supreme Cour, in Colonia Pipeline, explained that in a declaratory judgment action the
plaintiff need not show a present injury but "an actual ‘case’ or ‘controversy’ is still required.”
1d. {citing Cardinal Chem. Co. v. Morton Int’, 508 U.S. 83, 95, 113 S.CL. 1967, 124 {..Ed.2d 1
(1993)). A bona fide disagreement musi exisi, and there must be a real interest in dispute.

1d. {citing Goetz v. Smith, 152 Tenn. 451, 278 S.W. 417, 418 (1925). Here, the plaintiff is not,

seeking an advisory opinion from the Court based on hypothetical facts. Mr. Doe is faced
with criminal prosecution if he refuses to register with TBI. Thus, he has a real interest in the
Court's, determination of the constitutionality of the Registration Act as applied to him,

Page 5of 10
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*8 The Colonial Pipeline Court then discussed the implications of filing a suit for declaratory
judgment against a state agency and noted that in such disputes the plaintiff must generally
exhausl the available administrative remedies before filing a suit for declaratory relief. /d. at
338. However, in this case there are no available administrative remedies available to Mr.
Doe for a determination of whether the regisiration requirements violate his constitutional
rights. The Colonial Pipeline case involved a tax issue but the Court found that the
administrative remedies contained in the tax code did not preciude the plaintiffs suit for
declaratory judgment because the controversy was not whelher the plaintiff's property was
incorrectly assessed but whether the applicable statutory provisions violated constitutional
principles. The Court staled that while the defendants correctly asserted that taxpayers must
exhaust administrative remedies lo appeal a final decision of the board, the statutory
provisions for administrative remedies was not a "bamier to a constitutional challenge to the
facial validity of the statute.” /d. at 840. Similarly, in this case, even if the Registration Act
contained administrative remedies to an oflender’s challenge regarding the requirements {o
register, those remedies would not be a bar to Mr. Doe's constitutional challenge of the
validity of the Act as applied to him. See Doe v. Cooper, M200900915COAR3CV, 2010 WL
2730583 at *9 (Tenn.CLApP. July 9, 2010), appeal denied (Dec. 7, 2010)(stating that the
plaintiff had standing to challenge the constitutionality of the classification and registration
requirement of the 2004 Registration Act by a declaratory judgment suit filed in Chancery
Court). We conclude that the appellee's contention that the Trial Court was without subject
matter jurisdiction is without merit.

,.Appellant's first issue on appeal is thal Mr. Doe is exempt from the registration requirement

: ‘based on Tenn.Code Ann. § 40-39-203(a)(2), which requires that any person who is

* required lo register as a sex offender in another state must register in Tennessee if the
offender has sufficient contacts with the state.? Mr. Doe argues that it was the legisiature's
intent that the language in Tenn.Code Ann. § 40-39-203(a)(2) would exempt sexual
offenders from having to register if they came from other states where registration was not
required. We do not agree with Doe's interpretation of the statute. However, we do not rule
on the issue because Doe never raised the issue in the Trial Court. Il is a well sellled
principle of law that issues not raised in the trial court cannot be raised for the first time on

* appeal. Jordan v. Jordan. No. W2002~00854~COA-R3~CV, 2003 WL 1092877 at *8
(Tenn.CLApp. Feb.18, 2003)(citing Lovell v. Metro. Gov't. 686 S.W.2d 2 {Tenn,1985);
Lawrence v. Sfanford, 655 S.W.2d 927 {Tenn.1983)).

Mr. Dge claims that requiring him to register as a sexual offender for an offense he was
convicted of by an Ohio court in 1983, when he was not required to register either in Ohio or
Tennessee at the time he was released from supervision in 1989, is an unconstitutiona!
application of the Tenn.Code Ann. § 40-39-201 et seq., to him. He assers that the
application of the Act to his particular circumstances resulted in the violation of his due
-process fights and the right against ex post facto faws contained in the Tennessee
Constitution. * ’

*9 Doe framed his constitutional challenge of the Registration Act as an “as applied”
challenge, as opposed to a facial challenge to the statute. The Supreme Court explained at
{ength the distinclion between facial challenges and “as applied™ challenges to a statute's
constitutionality in Waters v. Farr, 281 S.W.3d 873 (Tenn.2009). A facial challenge is a claim
that a statute is *invalid in all applications® and cannot be applied constitutionally to anyone.
1d. at 92 (citing United States v. Salerno, 481 U.S. 739, 745, 107 S.Ct. 2085, 95 L.Ed.2d 697
(1987). A facial challenge to a slatute is the most difficult type of challenge to make as the
presumption of a statute’s constitutionality appties with even greater force when a facial
challenge is made.” Thus, plaintiff bears the burden of showing that "no set of circumstances
exists under which Lhe statute would be valid.® /0. at 921 (citations omitted).

An "as applied” challenge presumes that the stalute is generally vatid. but the challenger
claims that “specific apptications of Ihe statute are unconstitutional.” Accordingly, the
challenger is required lo show only that the statule operates unconstitutionally when applied
to his particutar circumstances. /d, at 923. Thus, the court is required to *consider the
constitutionality of statutes on a case-by-case basis, and o analyze the facts of the
particular case to determine whether the application of the challenged statute deprived the
challenger of a constitutionally protected right.* Upholding an *as applied” constitutional
challenge of a statute obviates the need for a'ddressing a facial challenge to the statute. /d.
Appellant alleges that the Trial Court's finding thal the Registration Act was constitutional
and that Mr. Doe was required to register was error because the Triai Court approached the
case as a facial constitutional challenge rather than an *as applied” chaflenge.
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After the Trial Court issued its memorandum opinion and order in this case, the Middle
Section of this Court rendered an opinion regarding an °as applied” constitutional challenge
lo the Registration Act in Doe v. Cooper, 2010 WL 2730583. While somewhat factualty
different from the facts before this Court, Doe v. Cooper deals with the same lega! issues
under consideration here. Thus, the analytic framework set out by the Middle Section is
instructive to the analysis to be employed here. -

Doe v. Coopsr, like this case, was a declaratory judgment action wherein the petitioner
challenged as unconstitutional the retroactive application of the Registration Act. Petitioner
was convicled of five counts of indecent exposure involving a minor in 2001 when the
Sexual Offender Registration and Monitoring Act of 1994 was in effect. The 1994 Act did not
classify indecent exposure as a *sexual offense” thus petitioner was not required to register.
Three years after his convictions, the 2004 Registration Act, at issue here, became law.
Under the 2004 Act, petitioner was required to register and he, along with all other sexual
offenders whose victims were minors, was prohibited from working or residing within 1,000
feet of a school, child care facility, or public park. Petitioner registered with the sex offender
registry when the 2004 Act became law, and was employed at a medical center that was
within 1000 feet of a school. When his employer leamed that he was a registered sexual
offender who was prohibited from working in such close proximity to a school, he was
terminated. He obiained employment with another firm, but voluntarily left that job upon
learning that a public park was within 1000 feet of the place of his employment. Doe v.
Cooper at *1-~2, Petilioner brought his suit for declaratory judgment, asserting the
Registration Act of 2004, as applied to him, was in violation of Article I, Section 11 of the

* Tennessee Constitution. He contended that the ex post facto application of the law is

unconstitutional because it requires that he register as a sexual offender and he is prohibited
from working or residing within 1,000 feet of a child care center, a school or a public park. /d.
at*2 .

*10 Here, as discussed above, Mr. Doe-was not required to register by the State bf
Tennessee until 2007 when the Registration Act of 2004 was amended to provide that all
sexual offenders and violent sexual offenders as defined by the act must register regardless
of the date of conviction. Doe, like the petlitioner in Doe v. Cooper, is challenging the ex post
facto application of the Registration Act “as applied” to him.

The Doe v. Cooper Court looked at the constitutional prohibilions on ex post facto laws.
Tennessee Constitution Article 1, § 11 provides "ftjhat laws made for the punishment of acts
committed previous to the existence of such laws, and by them only declared criminal, are
contrary to the principles of a free Government, where}bre no ex post facto law shall be
made.” The ex post facto prohibition contained in the United States Constitution, the
Tennessee Constitution and the constitutions of other states apply to laws that *retroaclively
alter the definition of crimes or increase the punishment for criminal acts.” Kaylor v. Bradiey,

. 912 S.W.2d 728, 732 (Tenn.Ct.App.1995) (quoting California Dep't of Corrs. v. Morales, 514

U.S. 499, 504, 115 S.Ct. 1597, 131 L.Ed.2d 588 (1995)). The United States Supreme
Court's definition of an ex post facto law includes laws which:

[Make] that criminal which was not so at the time the action was performed, or which
increases the punishment, or, in short, which, in relation to the offense or its
consequences, alters the sjtuation of a party to his disadvantage. Kring v. Missouri, 107
U.S. 221, 228-29, 2 S.Ct. 443, 27 L.Ed. 506 (1883). The Court later declared: “The
Constitution forbids the application of any new punitive measure to a crime already
consummated, to the detriment or material disadvantage of the wrongdoer.” Dobben v,
Florida, 432 U.S. 282, 299, 97 S.Ct. 2290, 53 L.Ed.2d 344 (1977). However, in 1990 the"
Court reined in what it would consider an ex post facto [aw by eliminating the broad
“detriment or disadvantage” category and returning to a more traditional definition of ex
post facto by prohibiting laws which, “punish as 8 crime an act previously committed,
which was innocent when done; ... make more burdensome the punishment for a crime,
after its commission; {and] deprive one charged with crime of any defense available
according to law at the time when the act was committed.” Collins v. Youngblood, 497
U.S. 37, 52, 110 S.CL. 2715, 111 L.Ed.2d 30 (1920).

Doe v. Cooper, at * 5 (citing State v. Gleon. No. £2003~02102-CCA-R3-CD, 2004 WL
2827000 a1 *2 (Tenn.Crim.Cl.App. Dec. 9, 2004).

The Tennessee Supreme Court has established five broad categories of iaws that violate the
ex post facto clause of the Tennessee Constitution as follows:
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1. A law which provides for the infliction of punishment upon a person for an act done
which, when it was committed, was innocent.

2. A law which aggrévates a crime or makes it greater than when it was committed.

*1 *3. Ataw that changes the punishment or inflicts a greater punishment than the law
annexed to the crime when it was committed.

4. A law that changes the rules of evidence and receives (sic) less or different testimony
than was required at the time of the commission of the offense in order to convict the
offender.

5. Every law which, in relation to the offense or its consequences, aiters the situation of a
person to his disadvantage.

Doe v. Cooper at * 5 (citing Miller v. State, 584 S.W.2d 758, 761 (Tenn.1979). The Court in
Miller aiso noted that the ex post facto clause of the Tennessee Constitution has a broader
reach than its federal counterpan. /d.

The Court in Doe v. Cooper went on to explain that when a court is called upon to determine
whether an ex post facto violation of the constitution exists, it is important to first determine

. whether the cha!lenged'statu(e deals with sentencing or, instead, the statute establishes a
civil proceeding. When considering, in the context of sentencing, whether an ex post facto
violation of the constitution exists, the important issue, under both the United States and
Tennessee Constitutions, “is whether the 1aw changes the punishment to the defendant's
disadvantage, or inflicts a greater punishment than the law allowed when the offense
occurred.” The court makes this determination by *comparing the standard of punishment
prescribed by each stalute; rather than the punishment actually imposed.” if the court
determines that the statute provides for the same or a lesser punishment there is no
violation of the ex post facto clause. Doe v. Cooper at * 5 (citing State v. Pearson, 858
S.W.24 [879] at 883 [Tenn. 1993) ). )

On the other hand, if the court finds the statute is not intended to affect sentencing, but
rather establishes civil proceedings a different analysis is employed. Doe v. Cooper at*5
(citing Srnith v. Doe, 538 U.S. 84, 93, 123 S.Cl. 1140, 155 L.Ed.2d 164 (2003); Strain v.
Tennessee Bureau of Investigation, No. M2007-01621-COA-R3-CV, 2008 WL 137210 at
*6 (Tenn.CL.App. Jan.20, 2009)). In that case, the courts have developed a two-part test, the
“intent-effects test,” that requires courts to first “ascertain whether the legisiature meant the
statute to establish ‘civil' proceedings.” Doe v. Cooper at *5 (citing Smith, 538 U.S. at 92)
(quoting Kansas v. Hendricks, 521 U.S. 346, 361, 117 S.Ct. 2072, 138 L.Ed.2d 501 (1997))).
The second part of the intent-effects tests examines the effects of the law and is
accomplished by reviewing the factors set forth in Kennedy v. Mendoza-Martinez, 372 U.S.
144, 83 S.Ct. 554, 9 L.Ed.2d 644 (1963). Doe v. Cooper at *6. The Kennedy v. Mendoza
factors, which have been used by courts in the arené of sex offender registration and
reporting requirements, include: (1) in its necessary operation, whether the reguliatory
scheme has been regarded in our history and traditions as a punishment; (2) whether the®
regulatory scheme imposes an affirmative disability or restraint; (3) whether the scheme
promotes the traditional aims of punishment; (4) whether the scheme has a rational
connection 1o a non-punitive purpose; or (5) whether the scheme is excessive with respect
to this non-punitive purpose. Smith v. Doe, 538 U.S. at 96. '

*12 This Court, in applying the intent-effects test, is first called upon to consider whether the
Tennessee General Assembly intended to establish civil proceedings with the enactment of
the 2004 Registration Act. The Tennessee Supreme Court, in Ward v. Stale, 315 S.W.3d
461 (Tenn.2010) answered this question, holding that the General Assembly clearly
indicated its intent that the Registration Act was a remedial and regulatory measure rather
than a punitive measure. /d. at 469. See also Strain v. Tennessee Bureau of Investigation,
M2007-01621~-COA-R3I-CV, 2009 WL 137210 at * 6 (Tenn.Cl.App. Jan.20, 2009)
(Registration Act was part of a non-punitive regutatory framework and not punishment);
Livingston v. State, M'2009—01900—COA—R3—CV‘ 2010 WA, 3928634 (Tenn.Ct.App. Oct.6,
2010)(registry is pant of non-punitive regulatory framework and is not punishment); Doe v.
Cooper at * 7(purpose of Act was not to inflict retribution or additional punishment on those
offenders bul to protect the safety and general welfare of the people).

The holdings of the foregaing cases are consistent with the Tennessee General Assembly's
declaration regarding its intentions in enacting the Registration Act. Tenn.Code Ann. § 40
-39-201(b)(8) provides “[tjhe general assembly also declares, however, that in making
information about certain offenders available to the public, ihe general assembly does not
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intend that ihe information be used to inflict retribution or additional punishment on those
offerders”. Further as noted by the Court in Doe v. Cooper at * 6-7, evidence of the General
Assembly’s non-punitive intent can be found throughout section 201(b) of the Act;

(1) ... Sexual offenders pose a high risk of engaging in further offenses after refease from
incarceration or commitment, and protection of the public from these offenders is of
paramount public interest;

(2) It is a compelling and necessary public interest that the public have information
concerning persons convicted of sexual offenses collected pursuant to this part, to allow
members of the public to adequately protect themselves and their children from these
persons;

(3) Persons convicted of these sexual offenses have a reduced expeclation of privacy
because of the public's inlerest in public safety;

(4) In balancing the sexual offender's and violent sexual offender's due process and other
rights against the interests of public security, the general assembly finds that releasing
information about offenders under the circumstances specified in this part will further the
primary governmental interest of protecting vulnerable populations from potential harm;

(6) To protect the safety and general welfare of the people of this state, it is necessary to
provide for continued registration of offenders and for the public release of specified
information regarding offenders. This policy of authorizing the release of necessary and
relevant information about offenders to members of the general public is a means of
assuring public protection and shall not be construed as punitive; ...

*13 Tenn.Code Ann. § 40~39-201(b).

Accordingly, based on the holdings of Ward, Strain, Doe v. Cooper and Livingston and the
clear declaration made by the General Assembly, the intent of the Iegislaturé in enacting the
Act was 1o protect the safety and general welfare of the people of Tennessee and it's
purpose is not to inflict additional punishment of the offenders who are required to register.

The General Assembly's intent in enacting the Registration Act was to establish a non-
punitive regulatory framework to protect the safety and welfare of {he citizens of this state,
and we now are required to consider the second prong of the "intent-effects® test using the
Kennedy v. Mendoza factors. Because of the “as applied” nature of Mr, Doe's constitutional
challenge we are required to ook at his specific circumstances if applicable.

The first faclor is whether the Registration Act has been regarded as punishment in our
history and tradition. As discussed above, the requirements of the Act have been held to be
non-punitive by our Supreme Court in Ward as well as by the Court of Appeals in numerous
cases.® Further, in reaching its conclusion that the Registration Act was non-punitive, our
Supreme Court in Ward tooked at how sexual offender registration acls had been viewed in
other state and federal courts. The Courl stated that, based on its review of cases from othert
states, the overwhelming majority of courts considering this issue have concluded that a sex
offender registration requirement does not impose additional punishment on the offender.
Ward al 470-471. '

Based on the details pr})vided in Ward regarding the first Mendoza v. Kennedy factor, we
hold that courts have overwhelmingly viewed sexual offender registry statutes as non-
punitive.

The next Mendoza v. Kennedy factor is whether l'h.e regulatory scheme imposes an
affirmative disability or restraint on Mr. Doe. He has not offered any specific facts which
demonstrate that the registry scheme would constitute affirmative disability or restraint on

:' him. He has merely argued thal registration would cause embarrassment and damage his

‘standing in the community, which would seem lo be a universal resull of registration. Mr.
Doe has failed to arliculate how the registration requirements would uniquely impose
disability or restraint on him, as he must to sustain an *as applied” challenge, his argument is
without merit,

The third Mendoza v. Kennedy factor is whether the Registration Act promotes the traditional
aims of punishment. In Doe v. Caoper, ihe Court stated that the traditional aims of
punishment are retribution and deterrence. /d. at 10. in that case the Court of Appeals found,
in the context of restrictions on living and working conditions, that the Act was not created for
lhe purpose of retribution or to deter criminal conduct. Id. We agree with the findings of the
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Court in Doe v. Cooper, the Act was enacted 1o protect the welfare of the people of
Tenressee and not to further punish the offenders who are required to register,

*14 The next Mendoza v. Kennedy factor is whether the registry, as applied to Mr. Doe,
bears a rational connection to a non-punitive purpose. We conclude that there is a clear and
rational non-punitive interest in the State of Tennessee’s desire to inform the public of Mr.
Doe's history of sexual offenses. The registry’s aim is to provide the public,with information
that already exists in public records so that members of the public may take whatever
safeguards they deem appropriate. Mr. Doe has not pieaded any specific facts applicable
only to him to show the Court that this non-punitive purpose cannot apply 10 him.

The last Mendoza v. Kennedy factor is whether the scheme is excessive with respect to its
non-punitive purpose. The Supreme Court in Ward noted that the *overwhelming importance
of protecting the public safety outweighs the discomfort or inconvenience imposed upon a
sex offender by requiring compliance with the registration requirements.” Ward at 417. Thus,
the Court held that, in general, the registration requirement of the Act is nol excessive with

respect to its non-punitive purpase. Here, Mr. Doe has not stated any reasons why requiring '

him to register would be more excessive than for any of the other thousands of sexual
offenders registered in Tennessee.

Based upon the foregoing, Mr. Doe has failed to show, based on the intent-effect test, that
the Registration Act, as applied to him, is in violation of the ex post facto provisions of the
Tennessee Constitution.

We affirm the Triat Court's Judgment granting defendant's motton to dismiss for failure to

State a claim upon which relief can be granted

In our discretion, the cost of the appeal is assessed one-half to the appellant and one-half to
the appellee. '

All Citations

Slip Copy, 2011 WL 1344996

Footnotes

1 . There statutes are often referred to as Meagan's Laws.

2 The Supreme Court noted that Tennessee actually allows for additional relief
based upon a declaratory judgment. See Tenn.Code Ann. § 29-14-111
(2007).

3 The contacts with the state as set out in Tenn.Code Ann. § 40-39-203(a)(1).

4 Appellant notably did not frame his ex post facto challenge in the context of ex

post facto clause of Article |, § 10, cl. 1, of the United States Constitution. He
probably avoided a federat constitutional challenge because the United States
Supreme Court upheld Alaska's sex offender registration act against a federal

ex post facto challenge finding that the act was nonpunitive in intent and effect.

Smith v. Doe, 538 U.S. 84, 91, 105-106 123 S.Ct. 1140, 155 L.Ed.2d 164
(2003). Additionally, plaintiff apparently abandoned the due process challenge
at the tria! level as it was not addressed in the trial courl’s memorangum
opinion and was not appealed.

5 See Slrain v. Tenn. Bureau of investigation, 2009 WL 137210; Livingston v.
State, 2010 WL 3928634; Doe v. Cooper, 2010 WL 2730583, State v. Gibson,
2004 WL 2827000.
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1994 Kentdeky Laws Ch. 392 (S.8. 33)

KENTUCKY 1994 SESSION LAWS
1994 REGULAR SESSION

Additions are indicated by <<+ Text +>>; delelions by
<<- Text ->>, Changes in 1ables are made but not highlighted.

Ch. 3921(S.8.43)
West's No. 414
CRIMES—SEX OFFENDERS—REGISTRATION -

AN ACT relating to lhe registration of sexual offenders.
Be it enacled by the Generat Assembly of the Commonwealth of Kentucky:

SECTION 1. A NEW SECTION OF KRS CHAPTER 17 IS CREATED TO READ AS
FOLLOWS: : '

<<+As ysed in Sections 1 10 § of this Act+>>

<<+(1) “Cabinet” means the Justice Cabinet.+>>’

s<+(2) "Law enforcement agency"means any lawfully-organized investigative agency.
police unit, or police force of federal, state, county, city, metropolitan government, or a
combination of thése, responsible for the detection of crime and the enforcement of the
general criminal federal or state laws.+>> .

* <<+(3) 'Séx offender informalion® means the name, Social Security number, age, race,'sex,

date of birth, height, weight, hair and eye color, afiases used, residence, vehicle registralion
data, a brief description of the crime or crimes commilted, and other information the cabinel
determines, by administrative regulation, may be useful in the identification of sex
offenders.+>> ) i

<<+(4) “Sex crime” means a felony offense defined in KRS Chapter 510, KRS §30.020,
530.064, or 531.310, a felony attempt to commil a sex crime, or similar offenses in another
jurisdiction.+>> !

<<+(5) For purposes of Section 6 of this Act, *convicted” shall refer to the date that the
defendant appeared in court to plead guilty or lhe date that a verdicl of guilty was returned
by the jury.+>> .
SECTION 2. A NEWSECTION OF KRS CHAPTER 17 IS CREATED TO READ AS

FOLLOWS! )

<<+(1) The cabinel.shall develop and implement 3 sex offender registration system which
includes creating a new computerized information file to be accessed through the Law
Information Network of Kenn':cky.*»

<<+(2) Beginning January 1, 1995, any person eighteen (18) years of age or older at the
1i_rne of the offense who is released on probation, shock probation, conditional discharge by
the coun, parole, or a final discharge from a penal institution for commilling or attempling to
commit a sex crime shall, within fourteen (14) days after his release, register with the local

‘ probation and parole office in the county in which he resides.+>>

<<+(3) Beginning January 1, 1995, any person who is discharged, péroled, or released on
shock probation from a jail, prison, or other institution where he was confined because of
the commission or attempt to commit a sex crime shall, prior to discharge, parole, or
release, be informed of the duty to register under this section by the official in charge of the
place of confinement, The official shall require the person to read and slgn any form that
may be required by the cabinet, stating that the duty of the person to register under this
section has-been explained to the person. The official in charge of the place of confinermnent
shall require the releasee to complete the registration form. The official shall then send the
form to the Information Services Cenler, Kentucky State Police, Frankfon, Kentucky.+>>
<<+(4) Beginning Januaty 1, 1995, any person who is sentenced in this state pursuant o a
quilly ptea or a jury verdict of conviction of the qommission or attempt to commil a sex
erime and who is released on probation or conditional discharge shalk prior to release of
discharge be informed by the court in which the person has been con'yié"l'é:{"of the duty to
register with the focal probation and parofe office in the county in whicfi-he relides. The
court shall require the person to read and sign any form thatmay be requ?red the
cabinet, stating that the duty of Lhe person lo register under lhis'seaion haé been explained
and order the person 1o register wilh the local probation and.parole office. Upon completion
of the regislration form, the probation and parole office shall send the féemi to the ’
information Services Center, Kentucky State Police, Frankforl, Kentucky.+>>

y @/95/‘%/ ! (/V‘@
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<<+(5) Beginning January 1, 1995, any person who has pled guilty or been convicled in
another state of the commission or atlempl {o commit a sex crime and who remains under
active probation or parole supervision at the time of his refocation to Kentucky shall be -
informed of the duty 1o register under this section by the inlerstate compact officer of the
Depanment of Correclions. The officer shall require the person la read and sign any form
that may be required by the cabinel, stating that the duly of the person to register under this
seclion-has been explained. The officer shall require the person to complete the registration
form. The officer shall then send the form to the Information Services Center, Kenlucky
State Police, Frankfont, Kentucky. +>>

<<+(6) The registration form shall be a written statement signed by the person which shall
include sex offender information.+>>

<<+(7} If the residence address of any registrant changes, the person shall register, within
fourteen (14) days of the change of address, with the local probation and parole office in
the county of his new residence. The local probation and parole office shalil send this
information o the Informalion Services Center, Kentucky State Police, Frankfort,
Kentucky.+>> s

<<+(8) Any person required to register under this section who violates any of the provisions
of this section is guilty of a’Class A misdemeanor.+>>

<<+(9)-Any person required lo register under this seclion who knowingly provides false,
misleading, or incomplete information is guilty of a Class A misdemeanor.+>>

<<+({10) The appropriate chn. parole authority, or corrections agency shall be immediately
notified to consider revocation of the parole, probatibn, or conditional discharge of any
person released under its authority who has failed to register within the prescribed time
period as required by this seclion.+>>

<<+({11) The statement required by subsection (5) of this sectlion shall not be open to
inspection by the public and may only be accessible to law enforcement agencies, +>>

<<+(12) Any person who disseminates, receives, or otherwise uses or altempts to use

. information in the registry database, knowing the disseminalion, receipt, or use is for a
purpose other than authorized.by law, shall be guilty of a Class A misdemeanor.+>>
SECTION 3. A NEW SECTION OF KRS CHAPTER 17 IS CREATED TO READ AS

FOLLOWS:

<<+Persons required o register pursuant to the' provisions of Section 2 of this Act shall
remain registered for a period of ten (10) years following their dischargé from confinement or
ten (10) years following their maximum discharge date on probation, shock probation,
conditional discharge. parole, or other form of early release, whichever period is greater.+>>

SECTION 4. A NEW SECTION OF KRS CHAPTER 17 IS CREATED TO READ AS
FOLLOWS:

<<+The cabinet may share information gathered pursuant to Seclion 2 of this-Act with law
enforcement agencies in this state’and other states in the course of their official duties. +>>

SECTION S. A NEW SECTION OF KRS CHAPTER 17 IS CREATED TO READ AS
FOLLOWS:

<<+Sections 1 to 5 of this Act may be cited as the "Sex Offender Registration Act."+>>
Seclion 6. The provisions of Sections 1 to 5 of this Act shail apply to persons convicted
after the effective date of this Acl. ’

Approved April 11, 1994,

KY LEGIS 392 (1994)

End of Document
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(c) Any employee of the Justice and Public Salely Cabinet who disseminates, or does not
disseminate, registrant information in good taith compliance wilh the requirements of
this subsection shall be immune from criminal and civil igbility for the dissemination or
lack thereof.

'~ (6) Any person who has been convicled in a court of any state or territory, a court of the -
United States, or a similar conviclion from a3 court of competent jurisdiction in any otheds - N s
.. country, or a courl martial of the United States Armed Forces of a sex crime or criminal o . ms’ _ﬂo% . P/DL (3

_ offense against a victim who is a3 minor and who has been notified of the duty to register . )
by thal state, territory, or court. or who has been commitied as a sexually violent predator e e - \ég ; 0 b?/ @ S

‘-, under the laws of another siate. laws of 3 terrilory, or federal |aws or has a similar . . i-_\

conviction from a court of competent jurisdiction In any other country, shall comply with the
registration requirement of this section, including the requirements of subsection (4) of this
seclion, and shall register with the appropriate local probation and parole office in the -
' county of residence within five (5) working days of relocation. No additional notice of the” ) . .
- " duly o register shall be required of any official charged with a duty of enforcing the laws of .
T tnis Commonwealthi ‘ ’

{(7)lta persoﬁ is required 10 register under federal faw or the jlaws of another state or
territary, or if the person has been convicted of an offense under the laws of another state
or {erntory that would require registration if committed in lhis Commonwealth, that person .
upon changing residence from the other state or territory of the United States to the v
Commonwealth or upon entering the Commonwealth for employment, to carry on a
vocation, or as a student shall comply with the registration requirement of this section,
including the requirements of subsection (4) of this section, and shdll fegister wilhin five
(5) working days with the appropriate loca!l probation and parofe office in the county of
residence, employment, vocation, or schooling. A person required to register under federal
law or the laws of another state or terrilory shall be presumed 1o know of the duty to
register in the Commonwealth. As used in this subseciion, “employment” or “carry on a
vocalion” includes employment that is full-time or part-time for a period exceeding fourteen
(14) days or for an aggregate period of lime exceeding thirty (30) days during any
calendar year, whether financially compensated, volunteered, or for the purpose of
government or educational benefit. As used in this subsection, “student” means a person .
who is enrolled on a full-tirite or part-time basls, in any public or prl;'ate educational
institution, including any secondary school, trade or professional institution, or institution of
higher education.

(8) The registration ferm shall be a.wrilten statement signed by the person whlch shall
include registrant Information, including an up-to-date photograph of the registrant for
public dissemination. ’

(9) For purposes of KRS 17.500 to 17.580 and 17.991, a post office box number shall not be
considered an address. -

(10) (a) If the residence address of any registrant changes, but the regisirant remains In the
same county, the pesson shall register, on or before the date of the change of address,
with the appropriate local probation and parole office in the county in which he or she
resides.

(b) 1. If the registrant changes his or her residence to a new county, the person shall notify
his or her current local probation and parole office of the new residence address on or
belore the date of the change of address.

2. The registrant shall also regjster with the appropriate local probation and parole office
in the county of his or her new residence no later than five (5) working days after the
*  dale of the change of address.

(c) It the electronic mail address or any instant messaging, chal, or other Internet
communication name identilies of any registrant changes, or if the registrant creales or
uses any new Internet commun‘xcation name identities, the registrant shall register the
change or new Identity. on’or before the date of the change or use or creation of the
new ldenhty with the appropriate local probation and parole office In the county in which TN~
he or she resides. . .

_(d)1.Assoonas a probation and parole office learns of the person’s new address under
paragraph {b)1. of this subsection, that probation and parole office shall nolify the —
appropriate local probation and parole office in the county of the new address of the
effeclive date of the_: new address.
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SEX OFFENDER REGISTRY

Registry Search Results

Search Criteria:- Last Name: JONES - 73 matches in 4 pages [Click Photo or Name for deta
[<<Prev 1 ? 3 4 Next>>]
Name DOB Address -  City County Zip

» j K JONES, FREDERICK DWIGHT 11/18/1963 324 21STST LOUISVILLE JEFFERSON 40203 C(

. 1447 . '
NES, JAMES ALLEN 12/11/1947 NIGHTINGALE ~-LOUISVILLE JEFFERSON 40213 ((
ROAD #1

2710 WEST _
S, JAMES 08128/1943 JEFFERSON  LOUISVILLE JEFFERSON 40212 C(. .
STREET #3 :

7 SLEE . "9711211980 1249NICEDR  LEXINGTON FAYETIE 40504 C(

Contact S.P. ' - .
the K.S.P. Sex \ JONES, JAMES ROBERT 07/11/1950 516 MSTREET LOUISVILLE JEFFERSON 40208 ¢€(

Offender Registry
4266 Louisville Road
Frankfort, KY 40601 : : a0
§ JONES, JASON HOWLE. 1soong7s 73HPEWELL MayFEID  GRAVES 42066 X

Business Hours:
0800 - 0430 EST
PH:; 602 227-8700

After Hrs:

PH: 502 564-0838. orioans7y 8435 ANTIOCH HopRINSVILLE CHRISTIAN 42240 CC
Email Us:

kspsor@ky.gov

kspsor@ky.gov 4518

01211977 LUNENBURG LOUISVILLE JEFFERSON 402;15 (64

&l
I>5 A 3916
4 &
oy, 031041963 ACCOMACK DR  LOUISVILLE JEFFERSON 40241
Lo g Ry APT11
\ &4& om9nes3  MECRNST  STANFORD  LINCOLN 40484 CC
NGy P SR MADISONVILLE HOPKINS 42431 X
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33 JONES, JOHN JOLLY

*  JONES, JONATHAN EUGENE

N JONES, JOSEPH EARL

N JONES, JOSEPH LEE

JONES, KENNETHRAY

< nu« “'

1 JONES, LONNIE

[<<Prev 123 4 Next>>]

0471N1982 62MONROEST  CADIZ TRIGG 42211 CX
, 02131975 Uﬁféﬁg%T LIMA ALLEN 45801 OU
02/15/1972 - L:E}g[%gm LEXINGTON FAYETTE 40512 INC.
06301940 SHSSWEET OWENTON.  OWEN 40359 C(
2NT1942 e onet DAYHOIT  HARLAN 40824 C(
06/25/1967 984 FARLEERD ~ CLINTON  HICKMAN 42031 CC
0714797 21SE26THST ~COVINGTON  KENTON 410M
06271954 604MAYDERD  BEREA  MADISON 40403 C(

ORY STATE  JAGRANGE OLDHAM 40032 INC,

121211198} pEEORMATORY
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Registry Search Results
‘Search Crxtena' Last Name: JONES - 73 matches in 4 pages [Click Photo or Name for deta:

[i 23 4 Next>>]

Photo : Name DOB Address Cig . County ﬁ};-
i 0 NORTHPOINT <
JONES.MARK (Alas)  O0405/1965 qpanmGerR ~ BURCH MERCER 4031
JONES, ANDRE (Aliz) ~ 09/25/1981 0USPTUCSON TUCSON UKNOWN 8573
0KY STATE
sogeus My H JONES. ALLENX 08/08/1967 7 REFORMATORY LAGRANGE OLDHAM 4003
. 18 1ONES, AZVIN RICHARD 10/02/1952 0 METRO DEPT LOUISVILLE  JEFFERSON 4020
. 4 JONES. ARVIN RICHARD OF CORR
Contact the K.S.P. Sex Lk ' '
Offentier Registry A Joes. BARRY CHARLES 09/14/1962 314 TRENTON.  RUTHERFORD GIBSON 3836
1266 Louisville Road’
Frankfort; KY 40601 _ . :
. ' JONES, BILLY RAY 07/17/1964 146 BRUCE LN BREMEN  MUHLENBERG 4232
Business Hours: '
0800 - 0430 EST .
PH: 507 227-8700.
After Hrs: ' 612 : - :
PH: 502 564,638 JONES, BOBBY. Q61950 35y 5 r MOUNT STERLING MONTGOMERY 4035
Email Us.: '
kspsor@ky.gov .
| JONES,BRADLEY SYEVEN 11261198 KA}Q'ANE LILY LAUREL 4074
0261068 A0 ’I“)%CUST CHARLESTOWN : 4711
oorses 280 HIGHWAY  MANCHESTER ~ ° CLAY 4096
: gaingn POEMMAUS  pi7aBRTHTOWN — HARDIN 4210
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WOODLARK RD

JONES, CHAD MATTHEW® 12/25/1975 VERSAILLES ~ WOODFORD 4038
: . 337 ‘ .
14 JONES, CONNIE C 110051953 BLUEGRASS  LEXINGTON  FAYETIE 4050 -
AVE 4 : -
o - 644 NORTH -
JONES. CURTISWAYNE 10161967 | ptoNg 47 LEXINGTON FAYETIE 4050

JONES C 06241083 EPPIKYHWY  CAIIRORNIA  CAMPBELL 41007
v ’ 4006 ) ‘ -

JONES, DEBORAHELAINE 01/05/1972 CHURCHMAN  LOUISVILLE ~ JEFFERSON 4021
- : AVE

;¥ ' ' 0 EASTERN KY :
%7 JONES,DESHANELEE 051261980 coppompry ~WESTUBERTY —~ MORGAN 4147

12/25/1976 CARMEL RD

il JONES, ¥1.MO EUGENE 2166 MT ‘MILTON TRIMBLE 4004

JONES,ERICDELON 0611471979 200TOVER  SHELBIANA PIKE 4156

JONES, FREDDIK MELVIN QKY STATE
- 12/20/1966 REFORMATORY, LAGRANGE ', OLDHAM 4003'
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Registry Search Results
Search Criteria:- Last Name: JONES - 73 matches in 4 pages [Click Photo or Name for deta

[<<Prev 1 2 i 4 Next>>]

Photo Name ' DOB Address Citx' County Zip
s M| 4501 SOUTH ' :
h JONES, LUKE 06/11/1946 6THSTREET  LOUISVILLE  JEFFERSON 40214
' 45 . '

B 1542 DUIGUID .
| JONES, MATTHEW AARON 12/16/1 %8 4y APT.E MURRAY  CALLOWAY 4207}

JONES. MATTHEW IVEY 0571571982 2863 TOLIPAN

STREET 'BROWNSVILLEI CAMERON 78521 "
: .J QNES: MICHAEY DAVID 07/28/1970 702 11TH ST CARROLLTON CARROLL 41008
Contact the K.S.P. Sex
Offender Registry JONES. MECHAERL KEVIN  10/13/1971 450 MILLRD' JTENKINS LETCHER 41501
4266 Louisville Road
Frankfort, KY 40601 » 2366 S
) JONES, MICHAEL RAY 07/16/1963 SHELBYVILLE - SHELBYVILLE SHELBY 40065
Business Hours: RDRM 141
0800 - 0430 EST
PH: 502 227-8700
After Hrs: . : 1335 . '
PH: 502 564-0838 B JONES. NOEL DEAMONE  12/24/1955 COMPTONRD ~ CINCINNATI HAMILTON 45231 t
Email Us: =
kspsor@ky.qov

0 NON-
: JONES, PAUL, DWAYNE 11/13/1963 COMPL\IANT SOMERSET PULASKI 42503 ABSC

0 WARREN CO

08/17/1968 DETCIR BOWLING GREEN WARREN 42101 NOp

2012
06/18/1962 RAYMOND SHEPHERDSVILLE BULLITT 40165

. / 700 EAST .
10/92/1966 MUHAMMAD  LOUISVILLE  JEFFERSON 40202
ALIBLVD

Photo Not . ~ 1008ROSE P&%@_ %)
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Aviilable jONES, RHONDAKAY 031211977  AVE . FRANKLIN  SIMPSON 42134

191

| JONES, ROBERT LEE 03/05/1992 SHOEMAKER  BAXTER HARLAN 40806
“HOLLOW : :

d JONES, ROBERT LEE 11/23/1963 107CHRISDR ~ RICHMOND  MADISON 40475

JONES.RODWAYMAN  ostomioss 2127ST [ GUISVILE  JEFFERSON 40210

8. JOHNS PL

JONES, RODNEYDALE  06/25/1967 67°4ng CRESTWOOD  OLDHAM 40014

JONES,RONALDIRVIN 091571959 20 OLDERT * yINEGROVE ~ MEADE 40175

: 599 ‘ .

JONES, RONDALWAYNE  12/03/1947 DONALDSON ~ ERLANGER  KENTON 41018

ROAD #125 »
‘ITI“;’NES RUSSELLDAVID /0411972 2685 KY 1547 LIBERTY -  CASEY 42539
: . 617 WEST '
JONES, RUSSELLSCOTT 05021972 HOUSEMAN  MAYFIELD  GRAVES 42066
CsT :
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A Registry Search Results

Search Criteria:- Last Name: JONES - 73 matches in 4 pages [Click Photo or Name for deta

[<<Prev 1234] .
Name DOB Address  City County Zip Sta
H JONES.SCOTTALLEN 03031979 cppog py WILLIAMSBURG WHITLEY 40769 COMP]
3 JONES, STEVENRAY 07024/1969 ROBERTS PLEASUREVILLE HENRY 40057 COMF)

- . ST .
. 605

sapcsen JONES, TERRY 1101982 gy aasrp ADOLPHUS — ALLEN 42120 COMPI

177
. DURHAM
E 101101986 opprngs SCOTISVILLE  ALLEN 42164 COMPI
: RD
Contact the K.S.P, Sex k P 3605. ,
Offender Registry b 3 JoNES, TIMOTHY 07/09/1969 PARW LOUISVILLE JEFFERSON 40215 COMP)
7, .
1266 Louisville Road :
Frankfort, KY 40601 0 LUTHER
) JONES. TOMMY RANDAL 110671978 “0tlT  LAGRANGE ~ OLDHAM 40031 INCARCI
Business Hours: ) CMPLX
0800 - 0430 EST
PH: 502 227-8700
After Hrs: 6260
PH: 502 564-0838 } JONES, VAN ALAN 04/04/192 SIERRA  BURLINGTON  BOONE 41005 COMPI
Email Us:
kspsor@ky.qov .
kspsor@ky.qov . 0 LUTHER
JONES, WENDELL RAY 05/13/1965 LUCKETT LAGRANGE  OLDHAM 40031 INCARC
T CORR CPLX

Photo Not 54 CARLIE
Available JONES WILLIAM KENNETH 11/10/1944 5 vgRe RD ALBANY CLINTON 42602 COMP]

12/08/1963 158§’DADE CLINTON  HICKMAN 42031 COMP)
) 0 SHELBY
: 10116/1975 CODET SHELBYVILLE SHELBY 40065 INCARC)
CNTRRD

- _ . - | RT 1BOX 27%%; 7

prY


mailto:kspsor@ky.gov

.
LIN]

1E CACHE -
$ JONES, JACQULYN R (Alias) 0327/1972 © CAIRO ' 62914 OUT OF.
{ 3117KY
SENHT] JONES, LARRY (Alias) 09/09/1962 HIGHWAY HAZEL GREEN WOLFE 41332 COMPI
‘ ~ ' 203 :

<<Prev 12 3]
- Search | Radius Map| Home | KSP Home | KRS Chapter 17| Justice Cabinet
Dept. of Carrections | Related Sites | FAQ/Help

.

Database as of: Jan 07 2013 at 03:00 pm

Kentucky State Police : C;pyrlghf 2000-2011 Commonwealth of Kent
Headquarters

: All rights reserved,
l 919 Versailles Road m{u@ http://www.kentuckystatepolice.
. Frankfort, KY40601 LN DDOLED FPIRIT el
Phone (502) 227-8700

Revised: 04/1472011.

=~

| ) o ngzg


http://www.kentuckvstatepolice

A 17.510 Registration system for adults who have committed sex crimes or crimes against ... Page 1 of 4

wz:xsh-xxw

! 17.510 Registration system for adults who have committed sex crimes or crimes against minors; persons requnred
Baldwin's Keniud(y Revised Siatules Annotated  Tilte 1. Executive Branch  Effective; June 29, 2017  (Approx. 4 pages)

Bal'dwin's Kentucky Revised Statutes Annotated b
‘Title 111, Executive Branch
Chapter 17. Public Safety (Refs & Annos)
Sex Oftender Registration

. Unconstitutional or Preempted * Prior Version Held Unconstitutional as Applied by Gardona v, -
Com. Ky.App. * Jan. 22, 2010
Propased Leglslation

Efective: June 29, 2007
KRS § 17.510

17.510 Registration .éystem for adults who have committed sex crimes or
crimes against minors; persons required to register; exemption for
registration for juveniles 1o be retroactive; manner of registration;

penalties; notifications of violations required

Currentness

(1) The cabinet shall develop and implement a registration system for registrants which .
includes creating a new compulerized Information file to be accessed through the Law . )
Information Network of Kentucky.

& (2) A registrant shall, on or before the date of his or her release by the court; the parole
board, the cabinel, or any detention facility, register with the appropriate local probation
and parole office in the county in which he or she intends lo reside. The person in charge
of the release shall facilitate the regislration process.

(3) Any person required lo register pursuant to subsection (2) of this section shall be
informed of the duty to register by the court at the lime of sentencing if the court grants
probation or conditional discharge or does not impose 3 penalty of incarceralion, or if
incarcerated, by the official in charge of the place of confinement upon release. The court
and the official shall require the person to read and sign any form that may be required by
the cabinet, stating that the duty of the person lo regisier has been explained to the
person. The court and the official in charge of the place of confinement shall require the
releasee 10 complete the acknowledgment form and the court or the official shall retain the
original complefed form. The official shall then send the form lo the information Services
Center, Department of Kentucky State Police, Frankfort, Kentucky 40601,

9 {4) The count or'lhe official shall order the person 10 register with the appropriate local
probation and parole office which shali obtain the person's fingerprinis, DNA sample. and
photograph. Thereafter, the registrant shall return to the appropriale local probalion and
. parole office nol less than one (1) time every two (2) years in order for a new photograph )
to be obtained, and the registrant shall pay the cost of updating the pholo for regisiration A&
purposes. Any registranl who has nol provided a DNA sample as of July 1, 2009, shall vﬁ/)g‘ 0 CC W/)M !
provide 38 DNA sample lo (he appropriate local probation and parole office when the ’
- registrant appears for a new photograph lo be obtained. Failure to comply with this
requirement shall be punished as set forth in subsection (11) of this section.

(5) (3) The appropriate probation and parole office shall send the regisiration form containing
the registrant information, fingerprint card, and photograph, and any specisl conditions

. imposed by the court or the Parole Board, to the lnformation Services Center, Depaslment &/
of Kentucky State Potice, Frankfort, Kentucky 40601, The appropriate probalion and M

parole office shall send the DNA sampte to the Department of Kenlucky State Police

forensic laboratory in accordance with administralive regulations promulgated by the
cabinel. ) @
O 6

(b} The Information Services Cenler, upon request by 2'state of local law enforcement
agency, shail make avaitable to thal agency regislrant information, including a person’'s
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fingerprints and photograph, where available, as well as any special conditions imposed
by the court or the Parole Board.

{c) Any employee of the Juslice and Public Safety Cabinet who disseminales, or does not
disseminate, registrant information in good faith compliance with the requiremenls of
this subsection shall be immune (rom criminal and civil liability for ihe disseminalion or
lack thereof.

o (6){3) Except as provided in paragraph (b) of ihis subsection, any person who has been
convicted in a court of any slate or teiritory, 2 court of the United States, or a similar
conviction from a court of competent jurisdiction in any other couniry, or 3 court martial of
the United Stales Armed Forces of a sex crime or criminal offense against a victim who is
a minor and who has been nolified of the duly 10 register by that state, tetrilory, or court,
of who has been committed as a sexually violenl predalor under the laws of another state,
taws of a territory, or federal 1aws, or has a similar conviction lrom a court of competent

+ jurisdiction in any3 other country, shall comply with the registration requirement of this
section, including the requirements of subsection (4) of this section, and shall register with
the appropriale 10cal probation and parole office in the county of residence within five (5) .
working days of relocation. No additional notice of the duty o register shall be required of
any official charged with a duty of enforcing the laws of this Commonwealth.

(b) No person shall be required to regisier under this subsection for a juvenile agjudication
if such an adjudication in this Commonweaith would not creale a duty to register. This
paragraph shall be retroactive.

(7) {a) Except as provided in paragraph (b) of this subsection, if a person is required to
register under federal law or the laws of another state or lerritory, or if the person has .
been convicléd of an offense under the laws of another stale or tetritory that would require
registration if committed in this Commonwealth, that person upon changing residence
from the other state or territory of the Uniled Slates to the Commonweaith or upon
entering the Commonwealth for employment. 10 carry on a vocaion, or as a student shall
comply with the registration requirement of this section, including the requirements of
subsection (4) of this seclion, and shall register within five (5) working days with the
appropriale tocal probation and parole office in the county of residence, employment,
vocation, or schooling. A person required to register under federal law or the laws of
another siate or territory shall be presumed to know of the duty lo register in the
Commonwealth, As used in this subsection, “employmenl® or "carry on a vocalion®
includes employment thal is full-time or part-time for a period exceeding fourteen {14)
days or for an aggregate period of time exceeding thirty (30) days during any calendar
year, whether financially compensaled, volunteered, or for the purpose of government or
educational benefit. As used in this subseclion, *student™ means g person who is enrolled
on a full-time or pari-time basis, in any public or privale educational institution, including’
any secondary school, trade or professionat institution, or institution of higher egucation.

(b) No person shall be required lo register under this subsection for a juvenile adjudication
if such an adjudication in this Commonwealth would nol create a duly lo register. This
paragraph shall be retroactive.

(8) The regisiration form shall be a written stalement signed by the person which shall
include registrant information, including an up-lo-date photograph of the registrant for
public dissemination. T

(8) For purposes of KRS 17.500 to 17.580 and 17.991, 3 post office box number shall not be
considered an address.

(10) (a) If the residence address of any regisirant changes, bul the registrant remains in he
same county, the person shall regisler, on or before the date of the change of address,
with the appropriate local probation and parole office in ihe county in which he or she
resides. ’

(b) 1. 1 the regislrant changes his or her residence 1o 3 new counly, the person shall nolify
- his or her current local probation and parole office of the new residence address on of
before the date of the change of address.

2. The registrant shall also registér with the appropria_le local probalion and parole office
in the county of his or her new residence no later than five (5) working days afler the
dale of the change of address.
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(c) If the electronic mail address or any instant messaging, Ehal, or other Internet
v communication name identities of any registrant changes, or if he registrant creates or
uses any new internet communication name identities, the registrant shall register the
. . ‘ change or new idenlity, on or before the date of the change or use or creation of the
‘new identily, with the appropriale local probation and parole office in the county in which
he or she resides.

(d) 1. Assoon as 3 probalion and parole office learns of the person’s new address under
paragraph (b)1. of this subsection, that probation and parole office shall notify the
appropriate local probation and parole office in the county of the new address of the
effective date of the new address.

2. As $00n as a probation and parole office learns of the person's new address under
paragraph (b)2. of this subsection or fearns of the regisirant's new or changed
electronic mail address or instant messaging, chat, or other Internet communication
name identities under paragraph (c) of this subsection, that office shali forward this
information as set forth under subsection (5) of this section,

(11) Any person required to register under this section who knowingly violates any of the
provisions of this section or prior law is guilty of a Class D felony for the first offense and a -
Class C felony for each subsequent offense.

(12) Any person required to register under this section or prior law who knowingly provides
false, misleading, or incomplete information is guilty of a Class D fetony for the first
offense and a Class C felony for each subsequent offense.

(13)' (a) The cabinet shalt verify the addresses and the electronic mail address and any
instant messaging, chat, or other Internet communication name identities of individuals ’
. required to register under this section. Verification shall occur at least once every ninety
(90) days for a person required to register under KRS 17.520(2) and at least once every
calendar year for a person required to register under KRS 17.520(3). If the cabinet
determines that a person has moved.or has created or changed any electronic mail
address of any instant messaging, chal, or other Inlernet communication name identities
. used by the person without ):iroviding his or her new address, electronic mail address, or
instant messaging, chat, or other Internet communication name identity to the appropriate
local probation and parole office or offices as required under subsection (10)(a), {b). and
(c) of this section, the cabinet shall nolify the appropriate local probation and parole office '
of the new address or eleclronic mail address or any instanl messaging, chal, or olther
internet communication name iden(itjes used by the person, The office shall then torward
this information as se! forth under subsection (5) of this section. The cabinet shall also
notify the appropriate court, Parole Board, and appropriaie Commonweallh’s altorney,
sheriff's office, probation and parote office, corrections agency, and law enforcement
agency responsible for the investigation of the report of noncompliance.

(b) An agency that receives notice of the noncompliance from the cabinet under
paragraph (3) of this subsection:

1. Shall consider revocation of the parole, probalion, postincarceration supervision, or
conditional discharge of any person released under its authority. and

2. Shall nolify the appropriale county or Commonwealth's Attorney for prosecution,

3  Credits
HISTORY: 2017 ¢ 158, § 16, efl. 6-29-17; 2011 c 2, § 92, &ff. 6-8-11, 2009 ¢ 100, § 6, efl.
6-25-09; 2009 ¢ 105, § 5, eff. 3-27-09; 2008 ¢ 158, § 13. eff. 7-1-08; 2007 ¢ 85, § 100, eff.
. 6-26-07; 2005 ¢ 182, § 6, efl. 7-12-08; 2000 ¢ 401, § 16, eff. 4-11-00; 1998 ¢ 606, § 138, eff.
7-15.98; 1994 ¢ 392, § 2. eff. 7-15-94

LRC NOTES

Legislative Research Commission Note (6-26-07): 2007 Ky. Acls ch. 85, relating o the
créalion‘and organization of the Justice and Public Salety Cabinel, instructs the Reviser of
Statutes to correct statutory references lo agencies and officers whose names have been
changed in that Act. Such a correction has been made in this section.

Notes of Decisions (45)
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No: [5-5128

UNITED STATES COURT OF APPEALS.

FOR THE SIXTH CIRCUIT
FILED

DANIEL-H. JONES, ) Aug 10, 2015

) DEBORAH S. HUNT, Clerk

Plaintiff-Appellant, ) '

)
V. ) ORDER

) T
MARK GWYN, Director of Admissions; AVIS )
STONE, Law Enforcement Information )
Coordinator, [TBI) Tennessee Bureau of )
Investigations, . )

)

Defendants-Appellées:

Daniel H. Jones, é Tennessee prisoner proceeding pro se, appeals the district court;s order
diémissing his civil rights case, filed pursuant to 42 U.S.C. § 1983. Jones’s appcllqte brief is
construed as a motion to proceed in formé pauperis pursuant to .Federal- Rule of Appellate
Procedure 24(a)(5).

On January 14, 2015, Jones filed a complaint agéinst Mark Gwyn, Director 6f the

Tennessee Bureau of Investigations (“TBI?), and Avis Stone, TBI's Law Enforcement

Information Coordinator. He alleged that the defendants’ denial of his March 26, 2010, request

to remove his name from Tennessee’s sex-offender registry violated his equal protection rights,

- his “civil right to be free from intimidation,” and Tennessee Code Annotated § 39-17-309(a)..

After granting Jones leave to proceed in forma pauperis, the district court dismissed Jones’s:

_complaint under 28 U.S.C. § 1915(e)(2), for failure to state a claim upon which relief may be

¢

granted, finding that Jones’s complaint was barred by the one-yéar statute of limitations that !

apphes to civil-rights claims brought in Tennessee.

ﬂ@k](‘jm“




3d

No. 15-5128
. By

An indigent litigant may obtain leave to proceed in forma pauperis on appeal if the appéal
is taken in good faith. Fed. R: App. P. 24(a)(5); Owens v. Keeling, 461 F.3d 763, 774-76 (6th
Cir. 2006). An appeal is not taken in good faith if it is frivolous, i.e., it lacks an arguable basis in
law or fact. Neitzke v. Williams, 490 U.S. 319, 325 (1989); Coppedge v. United States, 369 U.S.
438, 445 (1962). | -

[t appears that Jones’s appeal lacks an arguab‘lc basis in law. Accordingly, his motion to
proceed in forma pauperis is denied. Unless Jones pays the $505 filing fee to the Aistrict court

within thirty days of the entry of this order, this appeal will be dismissed for want of prosecution.

ENTERED BY ORDER OF THE COURT

Debofah S. Hunt, Clerk
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