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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

Criminal No. 13-10200-GAO
UNITED STATES OF AMERICA
.

DZHOKHAR A. TSARNAEV

Filed: Dec. 30, 2014

GOVERNMENT’S MOTION IN LIMINE TO
PRECLUDE ANY REFERENCE TO WALTHAM
TRIPLE HOMICIDE OR OTHER ALLEGED BAD
ACTS OF TAMLERAN TSARNAEYV

The United States of America by and through its under-
signed counsel, respectfully moves for an order in limine
precluding Tsarnaev during both the liability and penalty
phases of trial from making any reference to a triple homi-
cide that occurred in Waltham, Massachusetts on Septem-
ber 11, 2011, or any other alleged bad acts of Tamerlan
Tsarnaev. As grounds for this motion, the government
states the following.

BACKGROUND

On September 11, 2011, three men were murdered in an
apartment in Waltham, Massachusetts. The men were
bound, their throats were cut, and at least one of them had
marijuana sprinkled over his body. All three men were
known to be drug dealers; one of them, Brendan Mess, was
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a close friend of Tamerlan Tsarnaev’s. The Middlesex Dis-
trict Attorney’s Office (“Middlesex”) investigated the crime
immediately after it occurred, but made no arrests.

After Tamerlan Tsarnaev was identified as one of the
Marathon bombers, FBI agents began to interview his for-
mer friends and associates. Massachusetts State Police
(“MSP”) officers assigned to the Middlesex CPAC Unit
were invited to attend some of those interviews. One indi-
vidual interviewed by both FBI and Middlesex was Ibragim
Todashev. After several interviews, Todashev told police
that he and Tsarnaev had both participated in the Waltham
triple homicide. Todashev then attacked one of the MSP
officers, and an FBI agent fatally shot him.

Middlesex has informed the government that its investi-
gation of the Waltham triple homicide is active and ongoing.
The investigation is not joint; it is being conducted by Mid-
dlesex alone. Middlesex has not permitted the govern-
ment to access its investigative files and, with extremely
few exceptions, it has declined to inform the government
about any of its investigative steps.

All reports of interviews with Todashev in the govern-
ment’s possession, custody or control were previously pro-
vided to the Court for in camera review. Those reports
show that Todashev implicated himself and Tamerlan Tsar-
naev in the Waltham triple homicide only once, during his
final interview. The government possesses no other evi-
dence that Todashev and/or Tamerlan Tsarnaev actually
participated in the Waltham triple homicides.

ARGUMENT

1. Evidence of the Waltham murders is irrelevant
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The Court should preclude any reference at trial to the
Waltham triple homicide because the homicide, and Tam-
erlan Tsarnaev’s alleged involvement in it, is not relevant to
any issue in the case. Even assuming for the sake of argu-
ment that Tamerlan Tsarnaev actually participated in the
murders, his participation would not make it any more or
less likely that the defendant is guilty of the erimes charged
in the Indictment. Similarly, his participation would not
make the existence of any aggravating factor less probable
or the existence of any mitigating factor more probable.

Although the defendant has informed the government
that he will seek to prove in the penalty phase that “[bJut
for the influence of his older brother Tamerlan, the defend-
ant would not have committed any of the crimes of which he
has been convicted,” he has never alleged that he actually
knew or believed that his older brother committed the Wal-
tham murders, let alone that such knowledge influenced
him to commit the crimes charged in the Indictment. Ab-
sent evidence that the defendant in fact believed his brother
had committed the Waltham murders and was influenced
to commit the crimes charged in the indictment by that be-
lief, the entire issue of the Waltham murders is irrelevant.
And even then, only evidence of the defendant’s belief itself
would be relevant; evidence that Tamerlan Tsarnaev actu-
ally participated in the murders would remain irrelevant.

2. Any reference to the Waltham murders would be
more prejudicial than probative.

Reference to the Waltham triple homicide also should be
excluded on the ground that “its probative value is out-
weighed by the danger of creating unfair prejudice, confus-
ing the issues, or misleading the jury.” 18 U.S.C. § 3593.
The probative value of that evidence is minimal, not only
because it is irrelevant, but also because it is so unreliable.
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The evidence of record that Tamerlan Tsarnaev actually
participated in the Waltham triple homicides consists en-
tirely of a statement from someone who was confessing his
own participation in the murders, and thus had an obvious
motive to try to shift the blame to someone else—someone
who, conveniently, had died, and therefore could no longer
deny it. It also came from someone who obviously was not
of sound mind at the time, because he interrupted the writ-
ing of his confession to attack two armed law enforcement
agents with a sword. Todashev himself, of course, is dead,
and therefore cannot be cross-examined about the truthful-
ness or accuracy of his statements. Under the circum-
stances, the evidence is too flimsy and unreliable to have
any probative value at all.

Reference to the Waltham murders is also likely to con-
fuse the jurors. Any such reference will inevitably trigger
a “mini trial” on whether Todashev and/or Tamerlan Tsar-
naev actually participated in the murders, which in turn
could lead to the admission of a great deal of information
having nothing to do with the crimes charged in the Indict-
ment. In a case involving thirty erimes that occurred in
different cities over the course of several days and gener-
ated hundreds of items of evidence, the jury should not be
forced to digest information about an entirely separate in-
dependent crime occurring 18 months earlier.

Finally, reference to the Waltham murders will almost
certainly mislead the jurors into believing that a compari-
son of Tamerlan’s character and the defendant’s character
is arelevant consideration in recommending a sentence. It
is not. The law requires the sentencing jury to focus en-
tirely on the defendant’s background, record, character,
and the circumstances of the offenses of conviction. See 18
U.S.C. § 3592; Lockett v. Ohio, 438 U.S. 586, 604 n.12 (1978)
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(holding that neither Constitution nor FDPA “limit[] the
traditional authority of a court to exclude, as irrelevant, ev-
idence not bearing on the defendant’s character, prior rec-
ord, or the circumstances of his offense”); United States v.
Purkey, 428 F.3d 738, 756 (8th Cir. 2005) (FDPA does not
give “the defense . . . carteblanche tointroduce any and
all evidence that it wishes).” Although the jury may con-
sider as a mitigating factor the Tsarnaev brothers’ relative
responsibility for the offenses of conviction, see 18 U.S.C.
§§ 3592(a)(3), they may not spare the defendant merely be-
cause his brother was a “worse criminal” or more reprehen-
sible person based on other criminal acts. Reference to
the Waltham murders risk misleading the jury into doing
S0.

3. Evidence of other alleged acts by Tamerlan Tsar-
naev should likewise be excluded as irrelevant and
more prejudicial than probative.

Mention of any other bad acts by Tamerlan Tsarnaev
should likewise be excluded as irrelevant and more preju-
dicial than probative. As noted above, bad acts unrelated
to the charged crimes may not be offered to show that Tam-
erlan Tsarnaev was somehow “worse” than the defendant,
and, in any event, the “mini trials” certain to arise over
them will inevitably confuse and mislead the jury.

WHEREFORE, the government respectfully moves
the Court in limine to preclude any reference to the Wal-
tham triple homicide or Tamerlan Tsarnaev’s alleged par-
ticipation in it, as well as to any other bad acts by Tamerlan
Tsarnaev, at both the penalty and sentencing phases of
trial.
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Respectfully submitted,

CARMEN M. ORTIZ
United States Attorney

By: /s/ WILLIAM D. WEINREB
WILLIAM D. WEINREB
ALOKE S. CHAKRAVARTY
NADINE PELLEGRINI
STEVEN MELLIN
Assistant U.S. Attorneys

CERTIFICATE OF SERVICE

I hereby certify that this document will be sent by elec-
tronic mail to Dzhokhar Tsarnaev’s attorney, Judy Clarke,
Esq., on December 29, 2014.

/s/  WILLIAM D. WEINREB
WILLIAM D. WEINREB
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AQ 106 (Rev. (4110 Application far a Search Warremt

UNITED STATES DISTRICT COURT

for the
District of Massachusetts
In the Matter of the Search of
Briefly describe h wely for e searched
ra\: an'fe.blm.‘j'm:: perx%mt;:eram‘:ddmm i Case No. "3 - MJ‘ - ; ] ) - MB‘;

1989 gray Honda CR-V, bearing Massachusetls license J
plate number 316ES9

APPLICATION FOR A SEARCH WARRANT

1, # federal law enforcement officer or an aliorney for the government, request a search warrant and state under
penglty of perjury that I have reasen to believe that on the following person or property fidentify the person or desoribe the
properiy iy be seavehed and give His lpeaffor).

1999 gray Honda CR-V, bearing Massachusetis license plate number 316ES9, as described in Altachment A
locatedinthe ) District of _ Massachusetts , there is now conoealed (idemtif: the
person ar deseribe the propes(y to be seized):

sevidence, fruits and instrumantalilies of violations of 18 U.8,C, §1951 (Robbery Affecling Interstate Commeerce), 18

U,5.C. §1519 (Obstruction of Justice), 18 U.S.C. § 924{c] (Use of a Firearm during & crime of vislence), 18 U.S.C.
§1001 (Praviding False Material Information), and 371 (Conspiracy to Commit Offenses), as described In Attachment B

The basis for the search under Fed. R. Crim. P. 41{c) is feheck ane or mare):
evidence of a crime;
of contraband, fruits of crime, or other items illegally possessed;
o property designed for use, intended for use, or used in committing a crime;
3 & person to be arrested or a person who is unlawfully restrained,

The search is related to  vielation of:

Clode Section Offense Description
18 U.8.C. §§1951, 1519, 924  Robbery Affecting Interstate Commerse, Obstruction of Justice,
(c) 1001, 371 Use of a Firearm during a crime of violence, Providing False Material Information

Conspiracy to Gommit Offenses

“The application is based on these facts:
See altached Affidavit of Special Agent Steven A. Kimbalk

# Continued on the attached sheet.

O Delayed notive of  days (give exact ending dale if more than 30 days: } iz requested
under 18 11.5.C. § 31034, the basis of which is set forth on the attached sheet.

Sworn to before me and signed in my presence.

Drale: 06/03r2013

City and state: BOSIoT, Massachusells  ~ ~~ © 7T T Hgh. Marlanne B. Bawler, U.S: Magisiats Jidge
Frinied rame and file




984

[13-MJ-224-MBB]
AFFIDAVIT OF SPECIAL AGENT

L I 9cing duly sworn, depose and

state:

3. I am currently participating in the investigation
of the two explosions that occurred on April 15, 2013 in
Boston during the Boston Marathon and a subsequent
carjacking and shootout that occurred on April 18-19,
2013 in Cambridge and Watertown, Massachusetts. I
believe that the same individuals, Tamerlan Tsarnaev
(“Tamerlan”) and his brother Dzhokhar Tsarnaev
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(“Dzhokhar”), were involved in the Marathon bombing,
the carjacking, and the shootout. This affidavit is sub-
mitted in support of a second search warrant for a 1999
gray Honda CR-V, bearing Massachusetts license plate
number 316ES9 (“the Target Vehicle”), as more particu-
larly described in Attachment A hereto, which is incor-
porated herein by reference.! As set forth below, the
Target Vehicle is the vehicle of Tamerlan and Dzhokhar.
This requested second search warrant seeks a limited
search of the Target Vehicle to seize blood, DNA, trace
evidence and other items, all of which are more fully de-
scribed below, that may have been transferred to or
from the vehicle by Tamerlan or Ibragim Todashev
(“Todashev”), one of his associates, after a triple murder
that occurred in Waltham, Massachusetts in September
2011. I have probable cause to believe these additional
items may be evidence of the commission of criminal of-
fenses, in violation of 18 U.S.C. §§ 1951 (Robbery Affect-
ing Interstate Commerce), 924(c) (Use of a Firearm
During a Crime of Violence), 1519 (Obstruction of Jus-
tice) and 371 (Conspiracy to Commit Offenses).
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1. 2011 Waltham Murders

38. On the evening of September 11, 2011, three
young men were killed at a residence at 12 Harding Av-
enue, Waltham, Massachusetts. One of the victims,
Brendan Mess, Russell described as Tamerlan’s very
close friend. The murders were particularly grisly:
the vietims were bound, beaten, and had their throats
cut. In addition, the victims were covered with mariju-
ana.

39. On May 21, 2013, as referenced above, law en-
forcement agents interviewed Todashev. Todashev
confessed that he and Tamerlan participated in the Wal-
tham murders. He said that he and Tamerlan had
agreed initially just to rob the victims, whom they knew
to be drug dealers who sold marijuana. Todashev said
that he and Tamerlan took several thousand dollars
from the residence and split the money. Todashev said
that Tamerlan had a gun, which he brandished to enter
the residence. Tamerlan decided that they should elimi-
nate any witnesses to the crime, and then Todashev and
Tamerlan bound the victims, who were ultimately mur-
dered. Todashev went on to say that after the murders,
Tamerlan and Todashev tried to clean the crime scene
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in order to remove traces of their fingerprints and other
identifying details.

Todashev said that they spent over an
hour cleaning the scene. Todashev said that Tamerlan

had picked Todashev up in the Target Vehicle and they
traveled to the scene of the Waltham murders together.
After the robbery and murder, they left the scene in the
Target Vehicle.
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ATTACHMENT A
PREMISES TO BE SEARCHED

The location to be searched is a 1999 gray Honda CR-
V, bearing Massachusetts license plate number 316ES9.
The vehicle has been previously searched by the FBI,
and was seized from across the street from 410 Norfolk
Street, Apartment 3, Cambridge, Massachusetts, the
residence of Tamerlan and Dzhokhar Tsarnaev.
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ATTACHMENT B
ITEMS TO BE SEIZED

Evidence, in whatever form inside or on the Target
Vehicle, related to violations of 18 U.S.C. § 1951 (Rob-
bery Affecting Interstate Commerce), 18 U.S.C. § 1519
(Obstruction of Justice), 18 U.S.C. § 924(c) (Use of a
Firearm during a crime of violence), 18 U.S.C. § 1001
(Providing False Material Information), and 371 (Con-
spiracy to Commit Offenses), in connection with the rob-
bery and triple murder in Waltham, Massachusetts in
2011, including:

1. Blood, tissue, DNA, hair and bodily fluids sam-
ples;

2. Fibers and portions of surfaces containing fi-
bers;

3. Swatches of carpet, upholstery, fabric, wood,
plastic metal and any other surface or under-surface
anywhere on or in the vehicle;

4. Any absorbent substrate or materials;

5. Property, records, or information related to the
September 2011 Waltham triple homicide;

6. Property, records, or information related to the
state of mind and/or motive of Tamerlan Tsarnaev or
Ibragim Todashev or others to undertake the Septem-
ber 2011 Waltham triple homicide;

7. Property, records, or other information related
to contacts between Ibragim Todashev and Tamerlan
Tsarnaev or Dzhokhar Tsarnaev or other co-conspirators;
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8. Property, records, or other information, related
to travel of the vehicle or Tamerlan Tsarnaev or Ibragim
Todashev in September 2011,

9. Property, records, or information related to any
bank records, checks, credit card bills, account infor-
mation, and other financial records;

12. Chemical and physical testing of the vehicle.

13. Evidence of property, records, or information
related to the victims of the September 2011 Waltham
triple homicide, Brendan Mess, Erik Weissman, or
Raphael Teken, or related to Tamerlan or Dzhokhar, or
an as yet-unidentified co-conspirator;

14. Property, records, or other information related
to martial arts, combat, or fighting;

16. Evidence not previously seized, evidencing a re-
lationship between the 2011 Waltham triple homicide
and the 2013 Boston Marathon bombings.
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ADVGS (Rev. 12/09) Search and Secure Warmnt

UNITED STATES DISTRICT COURT

for the
Distriet of Massachusetts

In the Matter of the Search of

(Briefly describe the properly o be searched

ar idemiifi the pevsom by name and address) (Case Mo, ,ES - AT - 33 gq . mﬁ

1999 gray Honda CR-V, bearing Massachusetis license
plate number 316ES9

o

SEARCH AND SEIZURE WARRANT
Tor  Any authorized law enforcement officer

An application by a federal law enforcement officer or an attorney for the government requests the search
ot the following person or property located in the _ Districtol  Massachusefis

{iderify the person or desoriba the property fo be seqrohed gud give its .rrJ;.'é\.rImJ}:
1999 gray Honda CR-V, bearing Masszachuselts license plate number 318ES9, as described in Attachment A

The person or property to be searched, described above, is believed to conceal fidef e persan or describe the
property io ba seized):
evidehce, frults and instrumentalities of violations of 18 U.S.C. §1951 (Robbery Affecting Interstate Commerce), 18
U.5.C. §1519 (Obstruction of Justice), 18 U.5.C. § 924(c) (Use of a Firearm during a crime of violence), 18 U.5.C.
1001 (Prewiding False Material Information), and 371 (Conspiracy io Commit Offenses), as described in Attachment B
I find that the affidavii(s), or any recorded testimony, estahlish probable cause o search and seize the person or

property.

YOU ARE COMMANDELD Lo execute this warrant on or before June 17, 2013
fhet b0 exeaed 14 da
o inthe daytime 6:00 am. to 10 pm, 71 at any time in the day or night as | find reasonable cause has been
established,

Unless delayed notice is avthorized below, you must give a copy of the warrant and a receipt for the property
taken to the person from whom, or from whose premises, the property was taken, or leave the copy and receipt at the
place where the property was taken,

The officer executing this warrant, of an officer present during the execution of the warrant, must prepare an
itventory as required by law and promptly return this warrant and inventory to United States Magistrate Judge
Marianne B. Bowler

(name)

0 | find that immediate notification may have an adverse result listed in |}
of trial}, and authorize the officer executing this warrant to delay notice to the
searched or seized (check the appropriate baxt £ Tor days fior fo axdeed’

3 wtil, the facts justifying,

Dute and time issved;  06/03/2013 Q:u__o_ar@f e
B

X N
o T
City and state:  Bosfon, Massachusells Hon. Mariafing Bl Bowise-U.3. Magistrate Judge
Printed name avd title




1008

AQ BRI (Rev, 12408) Seaveh and Seizire Wareani (Page 2)

Return

Cese Ne.: Daje and time wavrant execuied: Copy of warrant and inveniory lefi with:

Inventary made in the presence of !

Tnventory of the property taken and name of any persen(s) seized:

Certification

1 declare under penally of perjiry that this inventory Is correct and was rehwrned along with the ovigingl
warrant to the designated judge.

Daje:

Eyeeuting officer s signative

Printed nee ond fide
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ATTACHMENT A
PREMISES TO BE SEARCHED

The location to be searched is a 1999 gray Honda CR-
V, bearing Massachusetts license plate number 316ES9.
The vehicle has been previously searched by the FBI,
and was seized from across the street from 410 Norfolk
Street, Apartment 3, Cambridge, Massachusetts, the res-
idence of Tamerlan and Dzhokhar Tsarnaev.
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ATTACHMENT B
ITEMS TO BE SEIZED

Evidence, in whatever form inside or on the Target
Vehicle, related to violations of 18 U.S.C. § 1951 (Rob-
bery Affecting Interstate Commerce), 18 U.S.C. § 1519
(Obstruction of Justice), 18 U.S.C. § 924(c) (Use of a
Firearm during a crime of violence), 18 U.S.C. § 1001
(Providing False Material Information), and 371 (Con-
spiracy to Commit Offenses), in connection with the rob-
bery and triple murder in Waltham, Massachusetts in
2011, including:

1. Blood, tissue, DNA, hair and bodily fluids sam-
ples;

2. Fibers and portions of surfaces containing fi-
bers;

3. Swatches of carpet, upholstery, fabric, wood,
plastic metal and any other surface or under-surface
anywhere on or in the vehicle;

4. Any absorbent substrate or materials;

5. Property, records, or information related to the
September 2011 Waltham triple homicide;

6. Property, records, or information related to the
state of mind and/or motive of Tamerlan Tsarnaev or
Ibragim Todashev or others to undertake the Septem-
ber 2011 Waltham triple homicide;

7. Property, records, or other information related
to contacts between Ibragim Todashev and Tamerlan
Tsarnaev or Dzhokhar Tsarnaev or other co-conspirators;
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8.  Property, records, or other information, related
to travel of the vehicle or Tamerlan Tsarnaev or Ibragim
Todashev in September 2011,

9. Property, records, or information related to any
bank records, checks, credit card bills, account infor-
mation, and other financial records;

12. Chemical and physical testing of the vehicle.

13. Evidence of property, records, or information
related to the victims of the September 2011 Waltham
triple homicide, Brendan Mess, Erik Weissman, or
Raphael Teken, or related to Tamerlan or Dzhokhar, or
an as yet-unidentified co-conspirator;

14. Property, records, or other information related
to martial arts, combat, or fighting;

16. Evidence not previously seized, evidencing a re-
lationship between the 2011 Waltham triple homicide
and the 2013 Boston Marathon bombings.





