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QUESTIONS PRESENTED FOR REVIEW 

 

I. Did the Habeas Court err in not finding that trial counsel was ineffective 

under Strickland v. Washington, 466 U.S. 668 (1984) when counsel 

failed to engage, consult or present testimony from an expert on proper 

forensic interview techniques of a minor child in a child molestation 

case. 
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PARTIES TO THE PROCEEDING 

 

Thomas Haugabook, Plaintiff/Appellant/Petitioner 

Darrin Myers, Warden Jimmy Autry State Prison/Appellee/Respondent 
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RELATED CASES 

  

Haugabook v. Walter Berry, Warden, Superior Court of Mitchell County, Case 

No. 17-V-010 Docket Judgement entered April 30, 2019   

  

Haugabook v. State, Georgia Supreme Court, Case No. S19H1279,  

Application for Certificate of Probable Cause filed May 29, 2019 (2020).  

Judgment entered April 29, 2020. Motion for Stay of Remittitur filed May  18, 

2020  Stay of Remittitur denied May 18,  2020.  
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OPINIONS BELOW 

 

The opinion of the Superior Court of Mitchell County, Appendix A is a non-

reported decision of the habeas court denying habeas corpus relief.  The Georgia 

Supreme Court did not grant certiorari to review the denial of habeas relief.  

 

SUPREME COURT JURISDICTION 

 

 The denial of Petition for Habeas Relief of the Georgia Supreme Court, of 

which Petitioner seeks review, was entered on May 19, 2020.  Petitioner seeks 

review of a judgement of the Georgia Supreme Court pursuant to 28 U.S.C. 1257. 

Pursuant to United States Supreme Court Order of March 19, 2020 regarding 

change of deadlines due to ongoing health concerns and covid the deadline for filing 

a Petition for Certiorari is extended 150 days. See U.S. Supreme Court Rule 1.3 and 

Rule 13.3. Pursuant to United States Supreme Court Rule 13.4, Mr. Haugabook’s 

Petition for Writ of Certiorari was due in this court October 2, 2020. 

 

  

CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED 

 

 Section One of the Fourteenth Amendment, United States Constitution, 

which provides: 

   

  Section 1:  All person born or naturalized in the United States and 

subject to the jurisdiction thereof are citizens of the United States and of the State 

wherein they reside.  No State shall make or enforce any law which shall abridge 

the privileges or immunities of citizens of the United States; nor shall any State 

deprive any person of life, liberty, or property without due process of law; nor deny 

to any person within its jurisdiction the equal protection of the laws. 

 

 The Sixth Amendment, United States Constitution, which provides: 

 

In all criminal prosecutions, the accused shall enjoy the right to a speedy and 

public trial, by an impartial jury of the State and district wherein the crime shall 

have been committed, which district shall have been previously ascertained by law, 

and to be informed of the nature and cause of the accusation; to be confronted with 

the witnesses against him; to have compulsory process for obtaining witnesses in 

his favor, and to have the assistance of counsel for his defense. 

 

STATEMENT OF THE CASE 

 

In 2010, Petitioner Thomas Haugabook was convicted of the offense Aggravated 

Child Molestation after a jury trial in Macon County, Georgia.  The jury found him not 

guilty of  the charges of Rape and Statutory Rape.   He was sentenced to thirty years  
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to serve twenty years in prison.  His was initially represented by attorney Althea 

Buafo  who was appointed in 2006.   Attorney Buafo died of cancer on October 20, 

2009 prior to the Petitioners’ trial.   After her death, Franklin Hogue was appointed to 

represent Mr. Haugabook.  The  case went to trial  within 30 days after  the 

appointment of  new counsel.   On appeal, Petitioner was represented by the same  

trial counsel Franklin Hogue and his law partner Laura Hogue. The  Georgia Court of 

Appeals affirmed his conviction on October 30, 2013.   

 

Mr.  Haugabook filed a petition for writ of habeas corpus on January 23, 2015. 

The Superior Court of Mitchell County denied the petition for habeas relief on April 

10, 2017.    The Georgia Supreme Court denied the Application for Certificate of 

Probable Cause on May 18, 2020 . No appellate court has yet fully reviewed the 

underlying issues of the habeas petition. 

A. Habeas Proceeding which is material to the questions presented before 

this Court  

 

Mr. Haugabook  filed a state habeas petition in Mitchell County, Georgia  

raising the claim that raised federal questions and relied on  precedent set in Brady v. 

Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963) and Strickland v. 

Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984).   The habeas  

petition alleged that trial counsel was ineffective for failing to consult a forensic 

psychologist to review the discovery provided by the State in this case  to  determine if 

the  forensic interview of the minor  female child “ S.F.” was deficient and improper.  

Habeas counsel retained an expert which revealed serious deficiencies and leading 

questions of the minor child making statements regarding sexual abuse.   

 

The indictment charged Petitioner with the offenses of Rape, Statutory Rape 

and Aggravated Child Molestation of the minor child “S. F.”  The State called 

numerous family members of S.F.  including her grandmother and her aunt  to  testify 

at the jury trial as to  the details S.F.’s initial outcry.   The State also presented the 

testimony of  Sgt. Odom who was contacted by the child’s aunt regarding the 

allegations made by the child.   The child was interviewed and examined at the 

Crescent House  a facility that interviewed children  in sexual assault cases. The child 

was then interviewed again by a police officer and the child said she “got molested”  

and with follow up questions about what that meant the child indicated she did not 

know what that meant.   At trial defense counsel did not present any evidence from an 

expert with regard to how the propriety of the techniques used by the  two 

interviewers when they interviewed the child.  

 

At the evidentiary hearing on the habeas petition, Mr. Haugabook presented 

the testimony of two witnesses: 1) Mr. Hogue, who served as both trial and 

appellate counsel and 2) an expert Dr. Christopher Tillitski who provided expert 

opinion proper procedures for child sexual abuse witness interviews. 
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Attorney Hogue testified he took over from Ms. Buafo after she became too 

sick to continue representation.   He received  State’s discovery in the case on June 

1, 2010.  The trial of the case began on  June 14, 2010.  He testified being 

experienced with trying child sex cases and  knew the protocols for interviewing 

alleged child victims.  He also testified that the science of forensic interview is fluid  

and that protocols that are acceptable at one point may not be acceptable later. 

 

Counsel acknowledged he was familiar with the use of experts to review cases 

involving child sexual abuse and that he had used such an expert in other child 

molestation trials in the past.   Despite having this experience and knowledge, he 

did not have a forensic psychologist review the interview of S.F. nor did he have a 

forensic psychologist as expert review the discovery provided by the State.  

 

At the habeas hearing trial counsel testified: 

  

“If that forensic interview is going to play a crucial role in the State’s 

prosecution, then it’s best to have an expert review those interviews for the defense 

to determine whether the interview was conducted properly… so it’s critical in a 

case to have an expert review those interview of the child to see if that has occurred 

or not.  So generally, I would want an expert to review any forensic interview of the 

child in a child molestation case.”  (Habeas transcript at page 25.) 

 

Counsel also acknowledged that “aside from this case, it was very rare, if ever 

that he did not consult with a forensic psychologist in cases like this.” ( Id. at 26) 

 

Finally counsel testified that he did not clearly remember why he did not 

even consult with a forensic expert but that it could have been that the District 

Attorney  had indicated that  he “ did not think highly of the case” and had 

indicated to defense counsel that he did not think he would be able to prosecute the 

case. Id.  As of the day of trial, Mr. Hogue was under the belief that the District 

Attorney was going to dismiss the case.  Id at 26-27. 

 

At  the habeas hearing trial counsel  testified that he had attempted to cross-

examine the forensic interviewer on relevant points but she never conceded the 

points that he was trying to make, including the child’s use of words that she did 

not consider  that the child had been influenced by someone else and that girls of 

the alleged victim’s age could be influence by others, and that repeat interviews 

should be avoided. 

 

Counsel for Petitioner presented at the habeas hearing the testimony of Dr. 

Christopher Tillitstki who has been qualified in many trials as an expert in child 

forensic interviews and child psychology.  He testified that experts have established 

guidelines and protocols for forensic  child interviews in sexual abuse cases in order 

to ensure that the interview produces valid information.  In general, he testified 
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that 1) children should be interviewed in a neutral setting and not for example at a 

police station.  (The interview in this case occurred at the police station );   2) the 

interviewer must be neutral  and must not believe that they know what happened 

to the child and 3) open-ended questions should be used and not closed specific 

questions as was done in this case.  

 

The expert further explained that memories can be tainted, and they can be 

influenced by outside facts.  Taint can be unintentional and  beliefs, emotional 

factors, the conditions of the outcry, the kind of questions that are asked to the child 

can unintentionally cause answers to these questions that to become distorted or 

somehow changed.    

 

The specific troubling areas of concern testified to by Dr. Tillitski at the 

hearing were: 

 

 1) The child’s aunt, H.F.  wrote in a statement prior to trial that she 

asked the minor child if Mr. Haugabook had been “ messing with” her and the child 

said no.   He indicated  children who are abused and questioned about it directly do 

not normally deny that the abuse happened.   

  

 2) The aunt also asked very specific questions about the allegations 

which is to be avoided because the child may acquiesce when a family member is 

suspicious about these types of allegations. (Id. at 45-47) 

  

 3) When pressed for details the child responded with a vague 

statement that he would be “messing with me” which lacked appropriate contextual 

details. 

  

 4) Before the forensic interview the child was asked specific and 

leading questions.  The expert testified as an example of leading questions that the 

interviewer asked included a query  if “ stuff” had come from the accused’s  private 

part.  With untrained family members asking such questions prior to the interview, 

it was impossible to know if she really experienced what she testified to  or if she 

was recalling it from her aunt’s  suggestive and leading questions. 

  

 5)  During the forensic interview the child denied seeing the 

defendant’s penis, but she told her aunt that she had seen it.  The expert testified 

that conflicting response could be not based on an actual memory but that the child 

was yielding to a specific and leading question. 

  

 6)  At one point during the interview the child said that the defendant 

had “probably” gotten a rag to clean up which indicated to the expert that this may 

be conjecture rather an actual memory.   
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 7) In the child’s first outcry, she stated that Appellant was a “molester” 

which to the expert was a word that an adult likely introduced to her.  Moreover,  

she stated that she did not know what molest or rape meant during the interview 

which to the expert indicated she had adopted the language from somewhere else.  

  

 8) The State’s interview used anatomical drawings that are no longer 

part of the approved protocol for child sexual abuse investigations because they 

increased the amount of false information.   The interviewer also used a protocol 

known as good touch, bad touch which is no longer part of the national protocol for 

appropriate child interview techniques .  He testified that  these types of questions 

had been found to elicit false allegations. 

  

 9)  Generally, a child should not be interviewed more than once under 

relevant protocols and in this case the child was interviewed a second time by a 

police officer in a police station which violated one of the key protocols as to location 

for a forensic interview. 

  

 10) During the second interview it was not clear to the expert that she 

was paying full attention to the questions and she was likely not distinguishing 

between real memories and a thing she had seen or heard from others. 

  

 11) The child was unable to provide relevant contextual details such as 

what a condom looked like elongated.  She said she cried and then she stated that 

she cried because she was tired and not from any pain which would be expected 

form the type of sexual assault she was describing.  The expert testified that the 

lack of appropriate details was concerning.  

  

The expert also explained that important changes in the relevant guidelines 

for proper child forensic interview techniques changed from when the interview was 

conducted and when Petitioner went to trial.   Finally, he stated that given the way 

that the outcry came about and the way the child was interviewed about “facts and 

features…weigh really on that scale towards the possibility of a child saying things 

in the forensic interview that are not factually true.”   Such testimony would have 

been admissible at a trial had Dr. Tillitski had been consulted as an expert and 

testified at trial. 

 

B. Order Denying Habeas Relief 

The habeas court denied Mr. Hauguabook’s petition, finding that the trial 

counsel had not been ineffective.  Relevant here the Court indicated that it would 

presume that that trial counsel exercised reasonable professional judgment.  The 

Court concluded that counsel had made a strategic decision not to call an expert 

forensic psychologist and to rely on cross examination instead.  The Court also 

found that Mr. Haugabook had failed to establish prejudice:   
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“The mere fact that he found an expert seven years after the fact who would 

give favorable testimony for Petitioner is not sufficient to prove that the same 

expert or another expert willing to give the same testimony would have been 

available at the time of trial.” Order of Superior Court of Mitchell County.   Then 

the habeas judge noted that if counsel had presented an expert, “there would merely 

have been two competing expert opinions placed before the jury.  The jury, as the 

trier of fact and arbiter of credibility, was not required to believe the testimony of 

any defense expert.”  Finally, the habeas court judge relied on trial counsel’s cross-

examination to conclude that Petitioner had not established prejudice.  

 

 

ARGUMENT AND CITATION OF AUTHORITY  

 

Petitioner’s   Counsel  who  both tried the case and handled the direct appeal 

was ineffective by failing to consult with an expert witness on reliable forensic 

interviews, which would have exposed improper interview techniques which 

included leading and suggestible questions and how  the deficient questioning by a 

police officer impacted the child’s responses and also precluded the jury of relevant 

expert testimony on patterns of abused children as witnesses which violated his 

rights to due process and effective assistance of counsel under the Fifth, Sixth and 

Fourteen Amendments  of  the United States Constitution  

 

i. Habeas counsel was ineffective for failing to hire an expert on child 

sexual abuse interview techniques  

 

The Sixth Amendment right to counsel “is the right to the effective assistance 

of counsel.”  Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 

(1984).  This Court  has extended criminal defendants’ constitutional right to 

effective assistance to first appeals as of right pursuant under the Due Process 

Clause. Evitts v. Lucey 469 U.S. 387, 396, 105 S.Ct. 830, 836, 83 L.Ed.2d 821 (1985) 

(“A first appeal as of right therefore is not adjudicated in accord with due process of 

law if the appellant does not have the effective assistance of an attorney”).  

Strickland provides the proper standard for addressing whether trial and  appellate 

counsel was ineffective.  Smith v. Robbins, 528 U.S. 259, 285, 120 S.Ct. 746, 145 

L.Ed.2d 756 (2000).  Under Strickland’s two-prong test, a “defendant who claims to 

have been denied effective assistance must show both that counsel’s performance 

was deficient deficiently and that counsel's deficient performance caused him 

prejudice.”  Buck v. Davis, 137 S.Ct. 759, 775, 197 L.Ed.2d 1 (2017) (citing 

Strickland, 466 U.S. at 687).  

  

In the current case the deficiency of counsel was compounded by a number of 

issues:   Trial counsel was substituted as counsel after the death of the first 

lawyer which meant he had less than 30 days from appointment to prepare for 
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trial and on direct appeal.  He testified at the habeas hearing  that he failed to 

handle Petitioner’s case in  the way that he handles his other defense of child 

molestation cases .  In his other cases he has handled he consulted with   an 

expert  to review the forensic interview of the alleged victim of child molestation.     

  

Many state and federal courts have found ineffective counsel for failure to 

investigate adequately or failure to secure appropriate expert assistance in 

preparing and presenting a defense which results in constitutionally ineffective 

assistance of counsel.  

 

This court in Hinton v. Alabama, 571 U.S. 263 (2014) in which an attorney 

who did not realize that he could seek additional funds to secure an expert to assist 

in analyzing forensic ballistics evidence determined that the failure to secure an 

expert provided ineffective assistance of counsel.    

     

In Gersten v.Senkoeski, 426 F. 3d 588 ( 2nd Cir. 2005)   trial counsel was  

found ineffective for failing to fully investigate by searching for available expert 

testimony that would have contradicted the State’s expert testimony on the child 

abuse accommodation syndrome and other psychological evidence that was offered 

by the prosecution in a child sexual abuse case.  The attorney also failed to research 

or offer evidence that would have contradicted the state’s expert testimony as to 

proof of penetration.   The opinion rejected soundly this decision by counsel to not 

seek expert testimony stating that “defense counsel may not fail to conduct an  

investigation and then rely on the resulting ignorance to excuse his failure to  

conduct an investigation”.  The Court further opined for counsel to forego even an  

investigation of the possibility of challenging the physical evidence in favor of an  

unsupported theory…. was not objectively reasonable”.  

    

Crucially, the court noted that “ Defense counsel may not fail to conduct an  

investigation and then rely on the resulting ignorance to explore a strategy that 

would likely have yielded exculpatory evidence…. There was nothing strategic 

about a decision to concede the physical evidence with no educated basis for doing  

so ….”  Id at 299.  

 

In United States v. Tarricone, 996 F. 2d 1414 (2nd Cir. 1993) the court held 

that trial Counsel was ineffective in failing to retain a handwriting expert to show 

that handwriting on a document was not written by the defendant thus causing the 

appellate court to remand the case.    

 

In the present case defense counsel failed to consult or call an expert on the 

psychology of child sexual abuse, or to educate himself sufficiently on the scientific 

issues, and thus was unable to mount an effective cross-examination, and missed an 

opportunity to rebut this attempt at bolstering and thus damage the alleged victim’s 
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credibility.  The prosecution’s entire case rested on the credibility of the alleged 

victim’s testimony.  

 

Further in reviewing the record in this case, the trial counsel in this case did 

not provide a strategic reason for failing to consult with an expert.  While trial 

counsel indicated that he did not have a specific memory of   deciding not to consult 

with an expert, he also explicitly testified that he did not believe that the case was 

actually going to trial and that he thought the charges were going to be dismissed.    

The lack of preparation certainly prejudiced the defense and is an egregious failure 

of effective counsel. 

The habeas court’s conclusion to the contrary is unsupported by the record 

especially when trial counsel testified that he had never gone to trial before without 

expert review of a child’s statement of sexual abuse. This failure thus was error 

which prejudiced the defendant. 

 

     CONCLUSION 

 

Cases of sexual assault of a minor are serious and many changes have 

occurred over the years in the justice system and training of law enforcement to 

assure no undue persuasion or manipulation of a potential child victim.  

 

Jurisdictions across the country have enacted protocols for these 

investigations for the very reason that children are vulnerable.  Likewise, training  

and using experiences professionals is needed for a child interview to be a fair and 

impartial inquiry.    

 

The State was slow in pursuing this case with the first attorney having the 

case for years and then the first lawyer dies and new appointed counsel takes over 

and within thirty days of the start of trial. Replacement counsel acknowledged he 

handled the case without doing what he did in other child molestation cases - by 

employing an expert to review the child interview.  He acknowledged he failed to do 

what has become commonplace and essential in evaluating child sexual abuse 

allegations. 

 

Failure to consult an expert certainly prevented the Petitioner from having 

effective assistance of counsel. With the high stakes beyond incarceration and sex 

offender registries of those convicted, insisting that a basic component for effective 

representation counsel of someone accused of child molestation have an expert 

review the circumstances of the forensic interview of a child’s allegations and 

present to the jury should be  minimum standard for  this Court to establish. 

 

Petitioner asks this Court to grant certiorari and rule in his favor. 
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Respectfully submitted, this 1st day of October 2020.  

 

      Brenda Joy Bernstein 

      Counsel of Record  

      The Bernstein Firm PC 

      10540 Serenbe Lane 

      Palmetto, GA 30268 

      (404) 522-1200 

      bj@bernsteinfirm.com 

      Counsel for Petitioner 

mailto:bj@bernsteinfirm.com


APPENDIX A 



SUPREME COURT OF THE STATE OF GEORGIA
Clerk's Office, Atlanta

I certify that the above is a true extract from the 
minutes of the Supreme Court of Georgia.

Witness my signature and the seal of said court hereto 
affixed the day and year last above written.

, Clerk

SUPREME COURT OF GEORGIA 
Case No. S19H1279

May 04, 2020

The Honorable Supreme Court met pursuant to 

adjournment.

The following order was passed.

THOMAS HAUGABOOK v. WALTER BERRY, WARDEN.

Upon consideration of the application for certificate of 
probable cause to appeal the denial of habeas corpus, it is ordered 
that it be hereby denied.

All the Justices concur, except McMillian, J., disqualified.

Trial Court Case No. 17-V-010



APPENDIX B 
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