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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

United States Court of Appeals
Fifth Circuit

FILED

No. 19-60247 March 26, 2020
Lyle W. Cayce
PENNY NICHOLS CORN; TWYLA JENNINGS, Clerk

Plaintiffs - Appellants

V.

MISSISSIPPI DEPARTMENT OF PUBLIC SAFETY:; ALBERT SANTA
CRUZ, Individually and in his official capacity as former Commaissioner of the
Mississippi Department of Public Safety; MARSHALL FISHER, In his official
capacity as Commissioner of the Mississippi Department of Public Safety,

Defendants - Appellees

Appeal from the United States District Court
Southern District of Mississippi

Before DAVIS, SMITH, and STEWART, Circuit Judges.
CARL E. STEWART, Circuit Judge:

This is a First Amendment retaliation action stemming from the
termination of two state employees for allegedly reporting an internal
investigation into patrol officers’ 1ssuing non-existent traffic violations.
Plaintiffs Penny Nichols Corn (Corn) and Twyla Jennings (Jennings) (jointly,
Plaintiffs) appeal the district court’s order granting several motions for
judgment on the pleadings brought forth by Mississippi Department of Public

Safety (MDPS), Marshall Fisher (Fisher), and Albert Santa Cruz (Cruz)
(collectively, Defendants).
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Because sovereign immunity bars Plaintiffs’ claims and their complaint
fails to state a claim for First Amendment retaliation, we AFFIRM.
L.
Given that this appeal involves a Federal Rule of Civil Procedure (Rule)
12(c) ruling, we are cabined to the operative pleading—here, the First
Amended Complaint—and must accept the allegations therein as true.!

MDPS and the National Hichway Traffic Safety Administration

Plaintiffs were employees with MDPS’s Division of the Mississippi Office
of Highway Safety. Corn initially served as an Office Director, but thereafter,
Mississippi’s then-Governor Phil Bryant named her as “the Governor’s
representative of the Mississippi Office of Highway Safety.” Jennings was a
Division Director. At all relevant times, Jennings acted as Corn’s assistant,
and “the two collaborated in evaluating” state troopers’ “false claims and how
to report the false claims to” the National Highway Traffic Safety
Administration (NHTSA). This is the extent of Plaintiffs’ allegations with
regard to their duties and functions as Office Director, Governor
Representative, and Division Director (respectively).

According to Plaintiffs, MDPS and Mississippi Highway Patrol received
“two grants from the [NHTSA]” in furtherance of (1) enforcing laws prohibiting
driving while under the influence; (2) reducing impaired driving fatalities; and
(3) financing overtime pay for state troopers writing citations to impaired
drivers.

“Ghost Tickets”
In Paragraph 10 of the operative complaint, Plaintiffs allege that they

learned from a highway patrolman that the Office of the Mississippi Highway

! “In ruling [on a Rule 12(c) dismissal], the district court is confined to the pleadings
and must accept all allegations contained therein as true.” Hughes v. Tobacco Inst., Inc., 278
F.3d 417, 420 (5th Cir. 2001).
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Patrol was conducting an Internal Affairs mvestigation into whether state
troopers were writing “ghost tickets”2 in order to receive overtime pay under
the NHTSA grants.

On October 3, 20163, Corn voiced her concerns to MDPS officials, Colonel
Kevin Meyers and Deputy Administrator Ken Magee, regarding the
investigation of the “ghost tickets.”

Paragraphs 12 and 15 are inconsistent. Paragraph 12 states that on
October 5, Corn first “reported by email and telephone conversation” to an
NHTSA employee, Brian Jones, concerning internal affairs’ “ghost ticket”
inquiry.

In Paragraph 15, Plaintiffs allege that on October 4, Corn received a call
from then-Commissioner Cruz and other MDPS officials including Kevin
Meyers and Ken Magee. During the call, she explained how she learned of the
internal investigation and notified “NHTSA of the Investigation.” After the
call, Corn transcribed the conversation to an email sent to the Governor’s
office.

To reconcile, we assume that Corn contacted MDPS officials first on
October 4 before contacting NHTSA on October 5.

On October 6, Corn sent a follow-up email to Brian Jones regarding the
investigation, and she also copied the MDPS officials (whom she previously
conversed with).

As a direct and proximate cause of Corn’s reporting, NHTSA allegedly

ceased all grant funding which prompted the notification of the Governor.

2 Ghost tickets are falsified tickets issued to drivers who are deceased or nonexistent.
3 Unless stated otherwise, the events within this subsection occurred in 20186.

3



App. 4

No. 19-60247

Corn continued to discuss the investigation with Jennings, and both of
them allegedly stayed “in contact with the NHTSA officials and remain subject
to a subpoena to testify concerning these matters.”

In mid-October, Cruz terminated Corn, and the following month, he also
terminated Jennings. While Plaintiffs were not given an explanation for the
termination, they allege that their termination was “a direct and proximate
result of their meeting, planning, and notifying NHTSA of the falsely claimed
overtime made pursuant to the ghost tickets.”

II.

In October 2017, Plaintiffs initiated this action against Defendants.
Plaintiffs alleged that Defendants violated their First Amendment rights via
retaliation, by and through 42 U.S.C. § 1983. They also asserted a claim under
the Mississippi Tort Claims Act (MTCA) for wrongful discharge. Their prayer
of relief included the following: (1) monetary and injunctive relief against
MDPS; (2) declaratory and injunctive relief against Fisher in his official
capacity as the MDPS Commissioner; and (3) declaratory relief against Cruz’s
official and individual capacities and monetary relief against Cruz’s individual
capacity. The injunction against MDPS and Fisher is to immediately reinstate
Plaintiffs to their former positions and include all seniority and past benefits.

Defendants moved for judgment on the pleadings for failing to state a
First Amendment retaliation claim, Eleventh Amendment protection, and
qualified immunity. The district court granted the motions and entered
judgment in Defendants’ favor. Plaintiffs are appealing the court’s order and

judgment.
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I11.

Our Eleventh Amendment and Federal Rule of Civil Procedure 12(c)
discussion is under de novo review. See AT&T Commc'ns v. BellSouth
Telecomm. Inc., 238 F.3d 636, 643 (5th Cir. 2001) (“Whether a state is entitled
to Eleventh Amendment immunity is a question of law that this court reviews
de novo.”); see also United States v. 0.073 acres of land, more or less, situate in
Pars. of Orleans & Jefferson, 705 F.3d 540, 543 (5th Cir. 2013) (“We review de
novo a grant of judgment on the pleadings under Federal Rule of Civil
Procedure 12(c).”).

A.

Sovereign Immunity

Pursuant to the Eleventh Amendment, a state’s sovereign immunity in
federal court extends to private suits against state agencies, state
departments, and other arms of the state. See P.R. Aqueduct & Sewer Auth. v.
Metcalf & Eddy, Inc., 506 U.S. 139, 146 (1993); Richardson v. S. Univ., 118
F.3d 450, 452 (5th Cir. 1997) (stating that sovereign immunity protects “arms
of the state”).

Plaintiffs are suing MDPS; Fisher in his official capacity; and Cruz in his
individual and official capacity as the former MDPS Commissioner.
Defendants receive arm-of-the-state recognition as they are under the control
and direction of the State of Mississippi. See Whitfield v. City of Ridgeland,
876 F. Supp. 2d 779, 783-84 (S.D. Miss. 2012) (finding that MDPS and MDPS
Commissioner entitled to Eleventh Amendment immunity); see also King v.
Miss. Highway Patrol, 827 F. Supp. 402, 403-04 (S.D. Miss. 1993) (holding that
the MDPS Commissioner is under control and supervision of the governor). In
other words, Plaintiffs’ claims are directly against a sovereign. Cf. Humphries

v. Various Fed. USINS Emps., 164 F.3d 936, 941 (5th Cir. 1999) (stating that
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an action “against a government agent in his official capacity, however, is
nothing more than a suit directly against the sovereign”).

Given that Plaintiffs’ section 1983 and MTCA claims are against a
sovereign, the Eleventh Amendment immunizes Defendants, unless one of the
following exceptions to immunity applies:

The Eleventh Amendment bars federal “suits against a state, a state
agency, or a state official in his official capacity unless that state has waived
1ts sovereign immunity or Congress has clearly abrogated it.” Bryant v. Tex.
Dep’t of Aging & Disability Servs., 781 F.3d 764, 769 (5th Cir. 2015) (internal
quotations and citation omitted); Cozzo v. Tangipahoa Par. Council—President
Gov't, 279 F.3d 273, 280-81 (5th Cir. 2002) (“When a state agency is the named
defendant, the Eleventh Amendment bars suits for both money damages and
injunctive relief unless the state has waived its immunity.”). The third
exception to overcome Eleventh Amendment immunity is the Ex parte Young
exception—which requires that there be a request for prospective relief against
state officials who are committing an ongoing federal violation. 209 U.S. 123
(1908); Verizon Maryland Inc. v. Pub. Serv. Comm’n of Maryland, 535 U.S. 635,
645 (2002) (stating that the Ex Parte Young exception must be an ongoing
violation of federal law and the complaint must seek equitable relief properly
characterized as prospective).

MTCA. Beginning with Plaintiffs’ state claim against MDPS for
injunctive and monetary relief, the State of Mississippi explicitly preserved its
sovereign immunity as to federal litigation when it promulgated MTCA. See
McGarry v. Univ. of Miss. Med. Ctr., 355 F. App’x 853, 856 (5th Cir. 2009) (per
curiam) (“Nothing contained in this chapter shall be construed to waive the
immunity of the state from suit in federal courts . . . .”) (quoting MISS. CODE.
ANN. § 11-46-5(4)); accord Sherwinski v. Peterson, 98 F.3d 849, 851-52 (5th

Cir. 1996) (recognizing that “[a] state does not waive Eleventh Amendment
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immunity in federal courts merely by waiving sovereign Immunity in its own
courts”). Moreover, as it relates to Plaintiffs’ request for injunctive relief for
this alleged state violation, their MTCA claim is still precluded under
fundamental sovereign immunity principles. Cf. Clay v. Tex. Women’s Untv.,
728 F.2d 714, 716 (5th Cir. 1984) (“[T]he Supreme Court has held that states
and state agencies are . . . immune as entities from suits for prospective
injunctive relief.”) (citation omitted). Plaintiffs’ state claim—insofar as it seeks
damages and an injunction against MDPS—is therefore barred under
sovereign immunity and was properly dismissed by the district court. Id.; see
also Buckhannon Bd. and Care Home, Inc. v. W. Va. Dep’t of Health and
Human Res., 532 U.S. 598, 609 n.10 (2001) (noting that “[s]tates . . . are
immune from suits for damages in federal court”).

As it relates to MDPS Commissioner defendants (Fisher and Cruz?) sued
in their official capacities, Plaintiffs’ state claim is grounded in declaratory and
injunctive relief. However, state officials cannot be sued for violations of state
law in federal court, even under the Ex Parte Young exception. Pennhurst
State Sch. and Hosp. v. Halderman, 465 U.S. 89, 106 (1984) (We cannot
“instruct([] state officials on how to conform their conduct to state law.”). Thus,
Fisher and Cruz in their official capacities are immune from Plaintiffs’ MTCA
claim.

Plaintiffs also cannot hold Cruz “personally liable for acts or omissions
occurring within the course and scope of [Cruz’s] duties.” MISS. CODE ANN. §
11-46-7(2); Lefoldt ex rel. Natchez Reg’l Med. Ctr. Liquidation Tr. v. Rentfro,

* With regard to his official capacity, Cruz has since retired from this position, and
Commissioner Fisher currently holds this MDPS post. “[W]hen officials sued in their official
capacities leave office, their successors automatically assume their role in the litigation.”
Lewis v. Clarke, 137 S. Ct. 1285, 1292 (2017). In turn, all federal and state claims against
Cruz in his official capacity have been assumed by Fisher. Id.

7
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853 F.3d 750, 752 (5th Cir. 2017) (“The MTCA protects employees of a
governmental entity from being held personally liable for acts or omissions
that occur within the course and scope of their employment.”), certified
question answered, 241 So. 3d 565 (Miss. 2017). There are no allegations that
Cruz acted outside of his Commissioner duties during the relevant time period.
Consequently, this state claim against Cruz in his individual capacity was
correctly dismissed.

First Amendment Retaliation Claim. Sovereign immunity prohibits

Plaintiffs from seeking injunctive relief against MDPS under their retaliation
claim. MDPS has not specifically waived its immunity from suit in federal
court, and “Congress has not expressly waived sovereign immunity for § 1983
suits.” Richardson, 118 F.3d at 453; see id. (“[I]t is well established that only
upon a showing that Congress expressly intended to abrogate sovereign
immunity may we bypass the sovereign immunity inquiry in suits against
States or their agencies.”). And as mentioned above, despite Plaintiffs’ prayer
requesting an injunction, MDPS is nonetheless protected under the Eleventh
Amendment. Cf. Clay, 728 F.2d at 716; Cozzo, 279 F.3d at 280-81. The
district court’s dismissal of this federal claim—insofar that it seeks an
injunction against MDPS—was appropriate and therefore is affirmed.

Next, we look to Plaintiffs’ prayer for declaratory relief against Fisher
and Cruz in their official capacities. Neither individual defendant has waived
his immunity as an MDPS Commissioner, leaving the Ex Parte Young
exception. “To meet the Ex Parte Young exception, a plaintiff's suit alleging a
violation of federal law must be brought against individual persons in their
official capacities as agents of the state, and the relief sought must be
declaratory or injunctive in nature and prospective in effect.” Aguilar v. Tex.
Dep’t of Criminal Justice, 160 F.3d 1052, 1054 (5th Cir. 1998). However, the

Supreme Court limits the Ex Parte Young exception to “cases in which a

8
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violation of federal law by a state official is ongoing as opposed to cases in
which federal law has been violated at one time or over a period of time in the
past.” Papasan v. Allain, 478 U.S. 265, 277-78 (1986). In other words,
Plaintiffs must show “that [Fisher is currently] violating federal law, not
simply that the defendant has done so.” NiGen Biotech, L.L.C. v. Paxton, 804
F.3d 389, 394 (5th Cir. 2015) (emphasis in original).

Here, Plaintiffs seek a declaratory judgment that Fisher and Cruz
violated the First Amendment. This prayer for relief is fundamentally
retrospective because it does not relate to an ongoing violation of their federal
rights; instead, it pertains to Plaintiffs’ 2016 termination. The Ex parte Young
doctrine does not permit “a declaratory judgment that respondent violated
federal law in the past” as we have here. Green v. Mansour, 474 U.S. 64, 74
(1985) (Brennan, J., dissenting). Thus, MDPS Commissioner defendants
remain immune to Plaintiffs’ First Amendment claim.

What remains under this federal claim is Plaintiffs’ (1) injunctive relief
request against Fisher in his official capacity and Cruz as an individual; and
(2) monetary relief against Cruz in his individual capacity.

Plaintiffs are seeking to be reinstated to their former positions. In
Warnock v. Pecos Cty., we stated that the Ex parte Young doctrine was an
appropriate vehicle for pursuing reinstatement to a previous job position—as
the case here. See 88 F.3d 341, 343 (5th Cir. 1996). The district court therefore
correctly ruled that Plaintiffs’ injunctive prayer is not subject to the Eleventh
Amendment’s jurisdictional bar. As to the monetary relief against Cruz
individually, “sovereign immunity does not erect a barrier against suits to
impose individual and personal liability.” Lewis v. Clarke, 137 S. Ct. 1285,
1290 (2017) (internal quotation marks omitted). In turn, what is in our

jurisdictional purview is Plaintiffs’ prayer for injunctive relief as it relates to
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their retaliation claim against Fisher and Cruz and the monetary damages as

1t pertains to Cruz.
B.

Failure to State a Claim for First Amendment Retaliation

Now reviewing the merits of this First Amendment action, we determine
whether Plaintiffs are entitled to First Amendment protection. The district
court determined that Plaintiffs failed to plead a plausible claim because
Plaintiffs’ statements were not protected as the alleged speech was not outside
of their ordinary job duties. Plaintiffs maintain that their communications
were made as citizens, rather than employees—thus, outside of their job duties
and warranting First Amendment protection. We agree with the district court.

One inquiry guides our First Amendment analysis here: whether the
employee spoke as a citizen on a matter of public concern or pursuant to his or
her official duties.? See Garcetti v. Ceballos, 547 U.S. 410, 421 (2006) (“[W]hen
public employees make statements pursuant to their official duties, the
employees are not speaking as citizens for First Amendment purposes . .. .”).
We've stated that a public employee’s speech is made pursuant to his or her
official duties when it is “made in the course of performing his employment.”
Anderson v. Valdez, 845 F.3d 580, 595 (5th Cir. 2016) (quoting Williams v.
Dallas Indep. Sch. Dist., 480 F.3d 689, 694 (5th Cir. 2007)). We examine
whether Plaintiffs were subject to the employer’s control or whether the
Plaintiffs’ course of conduct was “intended . . . to serve any purpose of the

employer.” Id. at 596 (internal quotation and citation omitted). Evaluation of

5To demonstrate a prima facie case for First Amendment retaliation, a “plaintiff must
establish that: (1) he suffered an adverse employment decision; (2) his speech involved a
matter of public concern; (3) his interest in speaking outweighed the governmental
defendant’s interest in promoting efficiency; and (4) the protected speech motivated the
defendant’s conduct.” Howell v. Town of Ball, 827 F.3d 515, 522 (5th Cir. 2016). Owur
discussion only pertains to the second prong as it is dispositive.

10
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this prong of the retaliation analysis is a question of law. See Graziosi v. City
of Greenville, 775 F.3d 731, 736 (5th Cir. 2015).

Plaintiffs were not speaking as citizens when they allegedly reported
“ghost ticketing” to NHTSA and the MDPS officials. In Corn’s capacity as
Office Director and the “Governor’s representative” and Jennings’ capacity as
Division Director, their amended complaint specifically alleges that “the two
collaborated in evaluating” state troopers’ “false claims and how to report the
false claims to” NHTSA. Said differently, “in the course of performing [their]
employment,” Plaintiffs reported to NHTSA in the context of falsified claims.
Anderson, 845 F.3d at 595. Both in their briefs and at oral argument, Plaintiffs
fail to point us to any allegation that provides an understanding of their job
responsibilities, beyond the aforementioned allegation. As such, taking this
allegation as true, it appears that Plaintiffs’ job duties are closely related to
the function of reporting falsified claims, similar to the “ghost ticketing”
investigation. Cf. Davis v. McKinney, 518 F.3d 304, 312 (5th Cir. 2008) (noting
that speech may still not be protected if it is “closely related” to the plaintiff's
job duties) (citing Williams, 480 F.3d at 693). There is no meaningful
distinction between Plaintiffs’ and NHTSA’s communicating about the “ghost
ticket” investigation versus their ordinary communications with regard to
falsified claims involving state troopers. Arguably, by virtue of their
employment only, Plaintiffs learned of the investigation into the state trooper

misconduct known as “ghost ticketing,” i.e. the speech may have resulted from

¢ While Plaintiffs do point to various examples within the record (e.g. Plaintiffs’
affidavits in support of their opposition briefs), the facts therein are nowhere mentioned in
the operative pleading. We cannot go beyond the pleadings in a Rule 12(c) analysis and use
this sworn testimony as a determination of whether Plaintiffs’ reporting was outside of the
public employee’s ordinary job responsibilities. See, supra, n.1 (citing Hughes, 278 F.3d at
420).

11
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Plaintiffs’ special knowledge gained as MDPS employees.” Given the close
relation between the allegations of Plaintiffs’ job duties in evaluating false
claims of state troopers and “ghost ticket” reporting, we conclude that
Plaintiffs’ alleged speech fell within the scope of their duties and that they have
failed to plead otherwise.

Moreover, not only is Plaintiffs’ “ghost ticket” reporting related to their
job functions, the alleged speech is also a continuation of their up-the-chain
speech made to their employer, MDPS. According to the complaint, Corn
reported the “ghost ticketing” investigation to MDPS officials on two separate
occasions (October 3 and 4) and also sent an email to the Governor’s office.
These are internal reporting examples of making a complaint up the chain of
command because (1) Plaintiffs held MDPS director positions that were
subordinate to the MDPS Commissioner at the time, Cruz, and the MDPS
officials and (2) Corn held a representative position in which she answered to
the Governor. Cf. Davis, 518 F.3d at 315—16 (state university employee’s job-
related communications up the chain fell within her official duties); Umoren v.
Plano Indep. Sch. Dist., 457 F. App’x 422, 426 (bth Cir. 2012) (per curiam)
(same as to substitute teacher’s job-related complaints to officials up the chain
of command). The subsequent October 5 speech to NHTSA—the alleged
external source—similarly follows the “ghost ticket” investigation and
therefore is simply a continuation of unprotected speech. Anderson v. Valdez,
913 F.3d 472, 478, 478 n.24 (5th Cir. 2019) (stating that the plaintiff “cannot
escape the discipline of his employer for breach of his employee duties by going
public with the same speech” because the external public statements are a

“continuation” of the statements made earlier as an employee) (citing Nixon v.

7" One can draw this conclusion because in Paragraph 10, Plaintiffs specifically allege
that they learned of the “ghost ticketing” investigation from a highway patrolman,
presumably during the course of their employment.

12
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City of Hous., 511 F.3d 494, 497 (5th Cir. 2007)). Because Plaintiffs’ alleged
speech first occurred up the MDPS and Governor hierarchy in Corn’s employee
capacity, the similar external speech that trails is also unprotected as it tracks
internal complaints. Id.; ¢f. Davis, 518 F.3d at 313 (“[W]hen a public employee
raises complaints or concerns up the chain of command at his workplace about
his job duties, that speech is undertaken in the course of performing his job.”).
We therefore conclude that Plaintiffs failed to demonstrate that their alleged
speech was protected under the First Amendment.

Given this holding, it necessarily follows that the district court correctly
dismissed Plaintiffs’ section 1983 claim for retaliation in violation of his First
Amendment rights, for their failure to allege sufficient facts that they spoke as
a citizen on a matter of public concern. Accordingly, we affirm the district
court’s Rule 12(c) dismissal of this claim as it pertains to Fisher in his official
capacity and Cruz in his individual capacity.

IV.

For the reasons set forth above, we AFFIRM the district court’s

dismissal of Plaintiffs’ claims against Defendants as this suit is barred under

the Eleventh Amendment and Plaintiffs have otherwise failed to state a claim.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI

NORTHERN DIVISION
PENNY NICHOLS CORN & TWYLA PLAINTIFFS
JENNINGS
v. Civil No. 3:17¢v827-HSO-LRA

MISSISSIPPI DEPARTMENT OF
PUBLIC SAFETY; ALBERT SANTA
CRUZ, individually and in his official
capacity as former Commissioner of the
Mississippt Department of Public Safety;
& MARSHALL FISHER, in his official
capacity as Commissioner of the
Mississippt Department of Public Safety

ST L0 ST P LD LT ST ST ST LT LT ST LT Sy LD

DEFENDANTS

MEMORANDUM OPINION AND ORDER GRANTING DEFENDANTS’
MOTIONS [18] [20] TO DISMISS AND FOR QUALIFIED IMMUNITY AND
DISMISSING CASE

BEFORE THE COURT are the Motions [18] [20]! to Dismiss and for
Qualified Immunity filed by Defendants Mississippi Department of Public Safety,
Albert Santa Cruz, in his official and individual capacities, and Marshall Fisher, in
his official capacity. This suit arises out of the termination of Plaintiffs Penny
Nichols Corn and Twyla Jennings from their employment with the Mississippi

Department of Public Safety’s Division of the Mississippi Office of Highway Safety.

! Although Defendants filed two separate Motions, the arguments contained in both are duplicative.
Mot. {18] [20]. Similarly, the docket reflects duplicative Responses and Replies filed by the parties.
Although the Court has reviewed each document separately, it will cite only to the first document
filed by each respective party as follows: Defendants’ Motion [18] and Memorandum in Support [19];
Plaintiffs’ Response [27] and Memorandum in Support [28]; and Defendants’ Reply [34]. The Court
will not cite documents [20] [21] [29] [30] [35].

1
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Plaintiffs allege that Defendants terminated them in retaliation for their notifying
the National Highway Traffic2 Safety Administration of fraudulent claims for
reimbursement paid in connection with federal grants.

Because Plaintiffs’ claims against Defendants are barred by Eleventh
Amendment immunity and because Plaintiffs have otherwise failed to state a claim
for First Amendment retaliation, the Court finds that the Motions [18] [20] to
Dismiss and for Qualified Immunity should be granted and that this case should be
dismissed.

I. BACKGROUND

A. Relevant facts

Plaintiff Penny Nichols Corn was employed as the Office Director for the
Mississippi Department of Public Safety’s (“MDPS”) Division of the Mississippi
Office of Highway Safety. Am. Compl. [6] at 3. Plaintiff Twyla Jennings was also
employed by the MDPS as the Division II Director for the Mississippi Office of
Highway Safety. According to Plaintiff Corn, the Governor of Mississippi had
appointed her as “the Governor’s representative of the Mississippi Office of
Highway Safety.” Id. Plaintiffs contend that “at all times material,” Plaintiff
Jennings, “was acting as [Plaintiff Corn’s] assistant.” Id. at 4-5.

Plaintiffs allege that the MDPS/Mississippi Highway Patrol received two

grants from the National Highway Traffic Safety Administration (“NHTSA”) for

? Plaintiffs refer to the “National Highway Transportation Safety Administration,” Am. Compl. [6],
when in fact it appears that the entity’s correct name is the National Highway Traffic Safety
Administration, which is “an administration in the Department of Transportation,” 49 U.S.C. § 105.

2
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enforcement of laws prohibiting driving while under the influence. Id. These
grants were intended to be used to finance overtime pay for highway patrolmen, or
state troopers, to write and prosecute citations to impaired drivers. Id. at 3-4.
Plaintiffs allege that they “produced” these grants, although it is not entirely clear
what Plaintiffs’ use of that term is intended to mean.? Id.

Plaintiffs allege that they learned from a highway patrolman that the Office
of the Mississippi Highway Patrol was conducting an Internal Affairs investigation
into whether state troopers were writing “ghost tickets” in order to receive overtime
pay under the NHTSA grants. Id. at 4. Some troopers were purportedly receiving
overtime pay for writing tickets to drivers who were dead or did not exist, and thus
who would never be prosecuted. Id. Plaintiff Corn inquired about the investigation
within her office, and notified the NHTSA by e-mail and telephone that Internal
Affairs was investigating the matter. Id. at 4-5. Plaintiff Corn also copied the
Commissioner of the MDPS, who at that time was Defendant Albert Santa Cruz
(“Santa Cruz”), and others within the MDPS and Highway Patrol, on her e-mail to
the NHTSA grant administrator, Brian Jones. Id. at 5. According to the Amended
Complaint, the NHTSA immediately ceased all funding for the grants. Id.

Plaintiffs allege that approximately twelve days later Defendant Santa Cruz
terminated Plaintiff Corn as a direct and proximate result of her notifying the

NHTSA. Id. at 6. Soon afterwards and allegedly for the same reason, Defendant

3 One possibility is that by “produce,” Plaintiffs mean that they were responsible for or involved in
applying for, monitoring, or administering the grants, but again Plaintiffs do not explain further.
See Produce vb., Black’s Law Dictionary (10th ed. 2014) (“To bring into existence; to create.”).

3
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Santa Cruz terminated Plaintiff Jennings. Id. Plaintiffs contend that Plaintiff
Jennings “at all times material was acting as [Plaintiff Corn’s] assistant,” and that
they “continually discussed the ‘ghost[-]ticket’ issue and what their response should
be to inquiries from the NHTSA.” Id. at 4-5. Sometime after Plaintiffs were
terminated, Defendant Marshall Fisher (“Fisher”) replaced Defendant Santa Cruz
as the Commissioner of the MDPS. See id.

B. Procedural history

Plaintiffs Corn and Jennings filed suit on October 16, 2017, naming the
following Defendants: the MDPS; Albert Santa Cruz, in his individual and official
capacities as the former Commissioner of the MDPS; and Marshall Fisher, in his
official capacity as the current Commissioner of the MDPS (collectively
“Defendants”). Compl. [1]. The original Complaint alleged that Defendants
violated Plaintiffs’ First Amendment rights by firing them in retaliation for
notifying the NHTSA of the fraudulent claims for reimbursement. Id. Plaintiffs
subsequently filed an Amended Complaint [6], adding state common-law claims for
wrongful discharge, which under the circumstances here are subject to the
Mississippi Tort Claims Act, Miss. Code. Ann. § 11-46-1, et seq. “MTCA”) (waiving
the state’s immunity from liability from claims for money damages arising out of
the torts of its employees who act in the course and scope of their employment).
Am. Compl. [6].

Plaintiffs seek injunctive relief from the MDPS and Defendant Fisher in his

official capacity; a declaratory judgment that the actions of Defendants Santa Cruz
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and Fisher violated the First Amendment to the United States Constitution and the
Mississippi Tort Claims Act; and monetary damages from the MDPS and Defendant
Santa Cruz in his individual capacity. Id. at 10-12.

In response to the Amended Complaint [6], Defendants filed an Answer and
affirmative defenses. Answer [16]. Subsequently, Defendants filed the instant
Motions [18] [20] to Dismiss and for Qualified Immunity. Defendants contend that
Plaintiffs’ claims against the MDPS are barred by the state’s immunity under the
Eleventh Amendment to the United States Constitution. Mem. in Support [19] at
6-8. Defendants further posit that Plaintiffs have failed to state a First Amendment
retaliation claim against Defendant Santa Cruz in his individual capacity or against
Defendant Fisher in his official capacity. Id. at 9-10. In the alternative,

Defendants maintain that Defendant Santa Cruz in his individual capacity is
entitled to qualified immunity. Id. at 9-10. Finally, Defendants argue that
Mississippi law does not provide a cause of action against individuals for wrongful
discharge and that the MTCA affords Defendants immunity from individual-
capacity claims under state law. Id. at 12-13.

Plaintiffs respond that they have stated a First Amendment retaliation claim
and that, because this right was clearly established at the time of their termination,

Defendant Santa Cruz is not entitled to qualified immunity. Resp. [27]; Resp. Mem.

4 Defendants also argue that Plaintiffs’ claims for monetary damages against Defendant Fisher in
his official capacity are barred by the Eleventh Amendment. Mem. in Support [19] at 7-8. However,
the Amended Complaint [6] only advances claims for monetary damages against the MDPS under
state law, and against Defendant Santa Cruz in his individual capacity under federal law. Am.
Compl. [6] at 10-11. The only remedies sought against Defendant Fisher in his official capacity are
for injunctive and declaratory relief. See id.

5
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(28] at 2-10; 12-28. Plaintiffs maintain that their claims against Defendant Santa
Cruz for monetary damages are not precluded by Eleventh Amendment immunity,
and that they have stated a valid state-law claim for wrongful discharge. Resp.
Mem. [28] at 11, 28. Plaintiffs did not make any request to amend their pleadings
in their Response, and at no time have they otherwise sought leave to amend their
First Amended Complaint [6]. See Resp. [27]; Resp. Mem. [28].

IT. DISCUSSION

A. Motions to dismiss under Federal Rule of Civil Procedure 12(c)

Defendants seek dismissal of this case on two grounds: (1) that the Court
lacks subject-matter jurisdiction under the Eleventh Amendment; and (2) that
Plaintiffs have failed to state a claim pursuant to Federal Rule of Civil Procedure
12(c).5 Federal Rule of Civil Procedure 12(c) allows a party to move for judgment on
the pleadings after a responsive pleading has been filed and the pleadings have
closed. See Fed. R. Civ. P. 12(b)-(c).

A motion to dismiss for lack of subject-matter jurisdiction under Rule 12(c) is
subject to the same standards as a motion to dismiss pursuant to Rule 12(b)(1). See
White Oak Realty, LLC v. U.S. Army Corp of Eng’rs, No. CV 13-4761, 2016 WL
355485, at *2 (E.D. La. Jan. 28, 2016); 5C Alan Wright & Arthur Miller, Fed. Prac.
& Proc. Civ. § 1367 (3d ed.). “A case is properly dismissed for lack of subject|-

Jmatter jurisdiction when the court lacks the statutory or constitutional power to

5 Although Defendants title their Motion [18] as a “Motion to Dismiss,” rather than one for
“Judgment on the Pleadings,” Defendants correctly cite that Federal Rule of Civil Procedure 12(c)
controls. Mem. in Support [19] at 3-4.
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adjudicate the case.” Home Builders Ass’n of Miss., Inc. v. City of Madison, 143
F.3d 1006, 1010 (5th Cir. 1998).6

“A motion under Rule 12(c) for failure to state a claim is subject to the same
standards as a motion to dismiss under Rule 12(b)(6).” In re Great Lakes Dredge &
Dock Co. LLC, 624 F.3d 201, 209-10 (5th Cir. 2010).7 To survive a motion to dismiss
under 12(b)(6), “a complaint must contain sufficient factual matter, accepted as
true, to ‘state a claim to relief that is plausible on its face.” Ashcroft v. Igbal, 556
U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)).
“A claim has facial plausibility when the plaintiff pleads factual content that allows
the court to draw the reasonable inference that the defendant is liable for the
misconduct alleged.” Id. (citing Twombly, 550 U.S. at 556). “The court’s task is to
determine whether the plaintiff has stated a legally cognizable claim that is
plausible, not to evaluate the plaintiffs likelihood of success.” Lone Star Fund V
(U.S.), L.P. v. Barclays Bank PLC, 594 F.3d 383, 387 (5th Cir. 2010).

In deciding whether a complaint states a valid claim for relief, a court must

accept all well-pleaded facts as true and view those facts in the light most favorable

¢ While under the 12(b)(1) standard, the Court may consider undisputed facts in the record along
with its resolution of disputed facts, here the Court has only considered the pleadings. See Williams
v. Wynne, 533 F.3d 360, 364-65, 365 n.2 (5th Cir. 2008) (quoting Clark v. Tarrant Cty., 798 F.2d
736,741 (5th Cir. 1986)) (“[A] court may dismiss for lack of subject matter jurisdiction based on
either ‘(1) the complaint alone; (2) the complaint supplemented by undisputed facts in the record; or
(3) the complaint supplemented by undisputed facts plus the court’s resolution of disputed facts.”).

7 The Fifth Circuit has noted that while it has held that “judicially noticed facts” may be considered
in resolving a Rule 12(c) motion, it “has not been consistent in reciting the standard that governs the
documents that a district court may properly consider.” Great Plains Trust Co. v. Morgan Stanley
Dean Witter & Co., 313 F.3d 305, 312-13 (5th Cir. 2002). Although Plaintiffs have attached
documents to their Response that are outside the pleadings, the Court confines its analysis to the
pleadings. However, the Court has reviewed the documents submitted by Plaintiffs and has
determined that they would not alter the result.

7
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to the plaintiff. King-White v. Humble Indep. Sch. Dist., 803 F.3d 754, 758 (5th Cir.
2015). However, the Court need not accept as true “conclusory allegations,
unwarranted factual inferences, or legal conclusions.” Ferrer v. Chevron Corp., 484
F.3d 776, 780 (5th Cir. 2007).

B. Immunity under the Eleventh Amendment

Defendants assert that they are entitled to immunity under the Eleventh
Amendment to the United States Constitution. Mem. in Support [19] at 6-8.
Plaintiffs counter that their federal-law claims against Defendant Santa Cruz in his
individual capacity for monetary damages are not precluded and that “the claims
against now Commissioner Fisher in his official capacity and against the MDPS
remain well founded for injunctive and declaratory relief.” Resp. Mem. [28] at 11.
Plaintiffs also make the statement that the MDPS is a “viable defendant under the
McArn line of cases.” Id.

Because the MDPS is entitled to Eleventh Amendment immunity on all of
Plaintiffs’ federal- and state-law claims against it, the Court will dismiss Plaintiffs’
claims against the MDPS without prejudice. With the exception of Plaintiffs’ claims
requesting prospective relief under federal law, Defendants Santa Cruz and Fisher
in their official capacities are also entitled to Eleventh Amendment immunity on all
of Plaintiffs’ federal- and state-law claims, and these claims will likewise be
dismissed without prejudice.

1. Plaintiffs’ federal- and state-law claims against the MDPS

The Eleventh Amendment provides that federal courts cannot exercise
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jurisdiction over “any suit in law or equity, commenced or prosecuted against one of
the United States by Citizens of another State, or by Citizens or Subjects of any
Foreign State.” U.S. Const. amend. XI. The United States Supreme Court “has
consistently held that an unconsenting State is immune from suits brought in
federal courts by her own citizens as well as by citizens of another State.” P.R.
Aqueduct & Sewer Auth. v. Metcalf & Eddy, Inc., 506 U.S. 139, 144 (1993).

The Eleventh Amendment serves as a jurisdictional bar to lawsuits brought
in federal court against state governments and state agencies that ére considered
“arms of the state.” Will v. Mich. Dep’t of State Police, 491 U.S. 58, 69 (1989);
Williams v. Dall. Area Rapid Transit, 242 F.3d 315, 318 (5th Cir. 2001). Mississippi
federal district courts have repeatedly held that the MDPS is an “arm of the state”
entitled to Eleventh Amendment immunity. See Whitfield v. City of Ridgeland, 876
F. Supp. 2d 779, 783 (S.D. Miss. 2012); Gazzo v. Miss. Dep’t of Pub. Safety,
1:09¢v719, 2011 WL 1841258, at *1 (S.D. Miss. May 13, 2011); Brown v. Simpson,
4:08¢cv117, 2009 WL 2449898 at *1 n.1 (N.D. Miss. Aug. 7, 2009); King v. Miss.
Highway Patrol, 827 F. Supp. 402, 403-04 (S.D. Miss. 1993).

Only if a state and its agencies waive, or if Congress intentionally abrogates,
a state’s sovereign immunity may a plaintiff pursue a lawsuit against the state or
its agencies in federal court. Will, 491 U.S. at 66. “[A] sovereign enjoys two kinds of
immunity that it may choose to waive or retain separately —immunity from suit
and immunity from liability.” Meyers ex rel. Benzing v. Texas, 410 F.3d 236, 252-53

(5th Cir. 2005). A state waives its sovereign immunity where it clearly declares its
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intent to waive immunity, generally when “(1) the state voluntarily invokes federal
court jurisdiction, or (2) the state makes a ‘clear declaration’ that it intends to
submit itself to federal court jurisdiction.” Id. at 241.

Congress did not abrogate a state’s Eleventh Amendment immunity when it
enacted 42 U.S.C. §1983. See 42 U.S.C. §1983; Will, 491 U.S. at 66 (citing Quern v.
Jordan, 440 U.S. 332, 341 (1979)) (holding that Congress has not abrogated a state’s
Eleventh Amendment immunity under 42 U.S.C. § 1983). While a state may
voluntarily invoke the jurisdiction of the federal courts when a state or agency
removes a case to federal court, Meyers, 410 F.3d at 255, Plaintiffs initiated this
case in federal court and Defendants responded by promptly filing the present
Motions [18] [20] to Dismiss and for Qualified Immunity. Defendants did not
voluntarily invoke the jurisdiction of the Court, and the State of Mississippi has not
made any clear declaration that it intends to submit itself to federal-court
jurisdiction. See id. at 241.

The State of Mississippi has waived its immunity under state law from
claims for money damages arising out of the torts of its employees who act in the
course and scope of their employment; however, Mississippi “expressly preserved its
sovereign immunity to suit in federal court when it enacted the Mississippi Tort
Claims Act.” McGarry v. Univ. of Miss. Med. Ctr., 355 F. App’x 853, 856 (5th Cir.
2009) (citing Miss. Code. Ann. § 11-46-5(4) (“Nothing contained in this chapter shall
be construed to waive the immunity of the state from suit in federal courts.”)); see

Am. Compl. [6] at 11 (seeking monetary and injunctive relief under the MTCA).

10
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Because Congress has not abrogated, nor has Mississippi waived, its
Eleventh Amendment immunity from suit, see 42 U.S.C. §1983; Will, 491 U.S. at 66:;
MecGarry, 355 F. App’x at 856, the Eleventh Amendment prohibits this Court from
adjudicating Plaintiffs’ federal- and state-law claims against the MDPS, and they
must be dismissed without prejudice, see United States v. Tex. Tech Univ., 171 F.3d
279, 286 n.9 (5th Cir. 1999) (holding that because sovereign immunity deprives the
court of jurisdiction, such claims can only be dismissed without prejudice).

2. Plaintiffs’ claims against Defendants Santa Cruz and Fisher in their
official capacities

“[Iln the context of lawsuits against state and federal employees or entities,
courts should look to whether the sovereign is the real party in interest to
determine whether sovereign immunity bars the suit.” Lewis v. Clarke, 137 S. Ct.
1285, 1290 (2017). Where officers are sued in their personal capacities, the
individual is the real party in interest; however, where officers are sued in their
official capacities, the government entity, not the named official, is the real party in
interest. Id. at 1291. “Defendants in an official-capacity action may assert
sovereign immunity[, bJut sovereign immunity does not erect a barrier against suits
to impose individual and personal liability.” Id. (internal quotation marks and
citations omitted).

“[T}he jurisdictional bar imposed by the Eleventh Amendment applies
‘regardless of the nature of the relief sought.” McGarry, 355 F. App’x at 856
(quoting Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 106 (1984)). In

Ex parte Young, 209 U.S. 123 (1908), the Supreme Court created a limited exception

11
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to Eleventh Amendment immunity, generally permitting a plaintiff to sue officers in
their official capacities to obtain prospective injunctive or other equitable relief. Id._;
Pennhurst, 465 U.S. at 106.

However, “[a] federal court’s grant of relief against state officials on the basis
of state law, whether prospective or retroactive, does not vindicate the supreme
authority of federal law.” Pennhurst, 465 U.S. at 106 (emphasis added). For this
reason, where a “plaintiff alleges that a state official has violated state law,” the Ex
parte Young doctrine is inapplicable. Id. (emphasis added) (“[T]t is difficult to think
of a greater intrusion on state sovereignty than when a federal court instructs state
officials on how to conform their conduct to state law.”).

The foregoing authority directs that Plaintiffs’ official-capacity claims against
Defendant Fisher under both Mississippi law and federal law are precluded by
sovereign immunity, subject to the Ex parte Young exception. Here, Plaintiffs also
seek a declaratory judgment that Defendant Fisher in his official capacity violated
federal law when Plaintiffs were terminated. Am. Compl. [6] at 11. Because this
would require the Court to determine whether Defendant Fisher violated federal
law in the past, this requested relief is retroactive and therefore also barred by the
Eleventh Amendment. See Puerto Rico Aqueduct & Sewer Auth. v. Metcalf & Eddy,
Inc., 506 U.S. 139, 146 (1993) (“[T]he [Ex part Young] exception . . . does not permit
judgments against state officers declaring that they violated federal law in the
past.”). The Court therefore lacks jurisdiction to hear the aforementioned claims

against Defendant Fisher, and they will be dismissed without prejudice. See Tex.

12
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Tech Univ., 171 F.3d at 286, 286 n.9. Plaintiffs’ federal-law claims for prospective
injunctive relief against Defendant Fisher in his official capacity are not barred by
the Eleventh Amendment, and the Court will address them separately. See
McGarry, 355 F. App’x at 856.

With respect to Plaintiffs’ federal- and state-law claims against Defendant
Santa Cruz in his official capacity, the official-capacity claims against him are
duplicative because Defendant Santa Cruz is no longer in office and Plaintiffs have
advanced the same claims against Defendant Fisher in his official capacity. See
Lewis, 137 S. Ct. at 1290-91 (holding that where officers are sued in their official
capacities, the government entity is the real party in interest) (“[W]hen officials
sued in their official capacities leave office, their successors automatically assume
their role in the litigation.”). As such, Defendant Santa Cruz in his official capacity
1s not a proper defendant. Seeid. Even if he were, the claims against him would be
subject to dismissal for the same reasons those against Defendant Fisher in his

official capacity must be dismissed.

C. Plaintiffs’ claims against Defendant Santa Cruz in his individual capacity
and against Defendant Fisher in his official capacity for i
injunctive relief

1. State-law claims against Defendant Santa Cruz in his individual
capacity

Defendants contend that the Court should dismiss Plaintiffs’ state-law claims
against Defendant Santa Cruz in his individual capacity because neither state law
nor the MTCA afford a right of action against individual defendants. Mem. in

Support [19]. The Supreme Court of Mississippi has held that exceptions to

13
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Mississippi’s employment-at-will doctrine are limited to liability on the part of the
employer. DeCarlo v. Bonus Stores, Inc., 989 So. 2d 351, 358-59 (Miss. 2008). Here,
Defendant’s employer was the MDPS.

In addition, the MTCA provides that “no employee shall be held personally
liable for acts or omissions occurring within the course and scope of the employee’s
duties . ...” Miss. Code. Ann. § 11-46-7(2); see Papagolos v. Lafayette Cty. School
Dust., 972 F. Supp. 2d 912, 933 (N.D. Miss. 20 13). There has been no suggestion
that Defendant Santa Cruz acted outside the course and scope of his employment.
See Am. Compl. [6]. As such, Plaintiffs’ state-law claims against Defendant Santa

Cruz in his individual capacity should be dismissed with prejudice.

2.

Federal-law claims against Defendant Santa Cruz in his individual
capacity and against Defendant Fisher in his official capacity for
prospective injunctive relief

At this juncture, the only remaining claims the Court has not addressed are:
(1) Plaintiffs’ federal-law claims against Defendant Santa Cruz in his individual
capacity; and (2) Plaintiffs’ federal-law claims for prospective injunctive relief
against Defendant Fisher in his official capacity. With respect to these claims,
Defendants take the position that Plaintiffs have failed to state a First Amendment
retaliation claim upon which relief can be granted. Mem. in Support [19] at 8-10.
In the alternative, Defendants maintain that Defendant Santa Cruz in his

individual capacity is entitled to qualified immunity. Id. at 10-13.
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a. Failure to state a claim for First Amendment retaliation

() Retaliation claims under the First Amendment

The Amended Complaint asserts that Defendants violated Plaintiffs’ First
Amendment free speech rights by terminating them in retaliation for reporting
Internal Affairs’ ghost-ticket investigation to the NHTSA. Am. Compl. [6].
Defendants maintain that Plaintiffs have failed to allege any speech that was
protected under the First Amendment. Mem. in Support [19] at 8-9.

An individual may assert a § 1983 claim against any person who “under color
of any statute, ordinance, regulation, custom, or usage, of any State” violates that
individual’s rights under the Constitution. 42 U.S.C. §1983. “[T]he First
Amendment protects a public employee’s right, in certain circumstances, to speak
as a citizen addressing matters of public concern.” Garcetti v. Ceballos, 547 U.S.
410, 417 (2006). To establish a claim for employment retaliation related to speech
under the First Amendment, a plaintiff must show that:

(1) he suffered an adverse employment action; (2) he spoke as a citizen

on a matter of public concern; (3) his interest in the speech outweighs

the government’s interest in the efficient provision of public services;

and (4) the speech precipitated the adverse employment action.

Anderson v. Valdez, 845 F.3d 580, 590 (5th Cir. 2016) (quoting Nixon v. Houston,
511 F.3d 494, 497 (5th Cir. 2007)). An employee’s speech qualifies for First
Amendment protection where the employee speaks “as a citizen on a matter of
public concern.” Garcetti, 547 U.S. at 418.

Plaintiffs assert that they were terminated “as a direct and proximate result

of their meeting, planning, and notifying [the] NHTSA of the falsely claimed

15
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overtime made pursuant to the ‘ghost tickets.” Am. Compl. [6] at 6-7. As such,

they have sufficiently alleged the first and fourth elements of a retaliation claim, so
the Court will focus on the second element,® whether the speech that they allege
caused their termination was “made pursuant to [their] duties or as [ ] citizen[s] on
a matter of public concern.” Cutler v. Stephen F. Austin Univ., 767 F.3d 462, 469
(5th Cir. 2014). “[A] public employee’s speech is made pursuant to his official duties
when that speech is ‘made in the course of performing his employment,” whether or
not that speech was specifically ‘demanded of him.” Anderson, 845 F.3d at 595
(quoting Williams v. Dall. Indep. Sch. Dist., 480 F.3d 689, 694 (5th Cir. 2007)).

In Garcetti v. Ceballos, a prosecutor alleged that he was terminated for
drafting and disseminating a disposition memorandum which recommended
dismissal of a case based upon “perceived inaccuracies” he believed were used to
obtain an underlying warrant. 547 U.S. at 420-26. The United States Supreme
Court determined that the prosecutor drafted the memorandum pursuant to his job
duties, and thus it did not constitute protected First Amendment speech. Id.
Neither the fact that the memorandum concerned the subject of the prosecutor’s
employment, nor the fact that he shared it within the office, were dispositive. Id. at
420-21. Instead, the Court reasoned that the prosecutor’s memorandum was made
“pursuant to his duties” because it was work “he was employed to do” and such
“[olfficial communications have official consequences, creating a need for

substantive consistency and clarity.” Id. at 421-23. The Supreme Court added that

8 Because the Court finds that Plaintiffs have not sufficiently alleged that they spoke as citizens
rather than employees, the Court need not address the third element.

16



App. 30

the “displacement of managerial discretion by judicial supervision finds no support
in our precedents,” id. at 423, and that the “proper inquiry is a practical one,” id. at
424-25,

The Supreme Court later cautioned that the critical question “is whether the
speech at issue is itself ordinarily within the scope of an employee’s duties, not
whether it merely concerns those duties.” Lane v. Franks, 573 U.S. 228, 240 (2014)
(emphasis added). In Lane v. F ranks, the plaintiff-employee, who was the director
of a state-wide nonprofit program, testified pursuant to a subpoena before a federal
grand jury that was investigating a former state official’s misconduct committed
before the plaintiff terminated the official from the non-profit. Id. at 239-241. The
Court held that even though the plaintiff learned of the subject matter of his
testimony during the course of his employment, his testimony or speech occurred as
a citizen on a matter of public concern. Id.

“[W]lhen employees speak outside of their chain of command and outside of
their job duties[,] they are entitled to First Amendment protection.” Anderson, 845
F.3d at 602; Gibson v. Kilpatrick, 773 F.3d 661, 670 (5th Cir. 2014) (recognizing that
“whether the employee’s complaint [is] made within the chain of command or to an
outside actor” is an important, but not dispositive, factor in determining whether
communication was pursuant to official duties), see Johnson v. Halstead, 916 F.3d
410, 423 (5th Cir. 2019) (noting same).

In Howell v. Town of Ball, the Fifth Circuit held that a police officer’s

reporting to and subsequent cooperation with the FBI in investigating his town
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mayor’s misconduct could be entitled to First Amendment protection. 827 F.3d 5 15,
523-24 (5th Cir. 2016) (affirming district court’s dismissal of claims on qualified
Immunity but reversing its finding that an officer’s speech was not entitled to First
Amendment protection). The officer in Howell asserted that his cooperation, which
consisted in part of recording conversations, was not part of his normal job duties.
Id. at 524. The defendants had offered no evidence to the contrary, other than a
general description of an officer’s professional responsibility to “detect and prevent
crime.” Id. The Court emphasized that the plaintiff made his statements to the
FBI “outside the normal chain of command and without the knowledge or
permission of anyone else in the police department.” Id. (citing Davis v. McKinney,
518 F.3d 304, 317 (5th Cir. 2008) (holding that statements to “external, unrelated
entities” were protected where it was “not within [the plaintiff-auditor’s] job
function to communicate with outside police authorities” and such communications
had not happened in the past)).

Applying the foregoing precedents, the Fifth Circuit affirmed a district court’s
denial of a motion to dismiss in Anderson v. Valdez, 845 F.3d at 602. In that case,
the plaintiff was a former briefing attorney who claimed employment retaliation
after he reported allegations of judicial misconduct on the part of the chief judge.
Id. at 586-87. The Court found that the plaintiff's speech was clearly a matter of
public concern as it disclosed corruption and impropriety, and the plaintiff had
expressly, and thus sufficiently, pled that his speech was made outside the scope of

his official duties as a briefing attorney and that it occurred “on his own initiative.”
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Id. at 586-87, 599. As the Court saw it, if the plaintiff had a duty to report such
misconduct, “why would he have purposely concealed his doing so?” Id.

(1) Plaintiffs’ First Amendment retaliation claims

In this case, Plaintiffs communicated with the NHTSA about an alleged
investigation into misconduct within the MDPS that was connected to federal
grants, “a subject undoubtedly of public concern.” Markos v. City of Atlanta, Tex.,
364 F.3d 567, 574 (5th Cir. 2004) (finding that “a public employee speaking out
about alleged corruption in the police department” is “a subject undoubtedly of
public concern”); Branton v. City of Dallas, 272 F.3d 730, 740 (5th Cir. 2001)
(“Exposure of official misconduct, especially within the police department, is
generally of great consequence to the public.”). Thus, this Court need only resolve
the question of whether Plaintiffs were speaking as citizens or pursuant to their
official duties. See Anderson, 845 F.3d at 600.

The Amended Complaint [6] alleges that the grants at issue were awarded by
the NHTSA to the Mississippi Office of Highway Safety, and that the Governor
appointed Plaintiff Corn as the “Governor’s representative for the Mississippi Office
of Highway Safety.” Am. Compl. [6] at 3. After learning of the possible “ghost-
ticket” investigation, Plaintiff Corn reported this information to the NHTSA by e-
mail and then by telephone. Id. at 5.

According to the Amended Complaint [6], Plaintiff Corn first reported the
investigation to the Highway Patrol and individuals within the MDPS on October 3,

2016, and on October 5, she notified the NHTSA. Am. Compl. [6] at 4-5. On
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October 6, Plaintiff Corn “followed up her telephone conversation to Brian Jones of
the NHTSA” and copied individuals within the MDPS and Highway Patrol,
including Defendant Santa Cruz, on her e-mail. Id. at 5.

Plaintiffs have not alleged that their initial report or their report to the
NHTSA fell outside their chain of command.? Indeed, the facts as set forth by
Plaintiffs essentially allege that they reported the Internal Affairs investigation up,
but “within the chain of command.” Gibson, 773 F.3d at 670. Unlike the officer in
Houwell, Plaintiffs did not conceal their reporting of the misconduct to an outside
authority. 827 F.3d at 523. Rather, more like the memorandum in Gareetti, it
appears as though Plaintiffs’ communications had official consequences and were
made pursuant to their official duties. 547 U.S. at 422-23.

Unlike the briefing attorney in Anderson, Plaintiffs did not take any steps to
conceal their actions; instead Plaintiff Corn copied superiors and coworkers on her
e-mail to the NHTSA grant administrator. See 845 F.3d at 586-87. Plaintiffs do not
allege that they spoke “without the knowledge or permission of anyone else” at
MDPS; instead they took steps to alert their employer of their actions. See Howell,

827 F.3d at 524.

9 Although the Court has not considered or taken judicial notice of the documents attached to
Plaintiffs’ Responses, Plaintiffs do submit an Affidavit of Plaintiff Corn. Corn Aff, [27-2]. The
Affidavit [27-2] states that Plaintiff Corn also reported the investigation to the State Auditor, who
was not in her chain of command, and to the Governor’s Senior Criminal Justice Policy Advisor;
however, nowhere in the Amended Complaint or in the Affidavit does Plaintiff Corn claim that she
was terminated as a result of these communications. Id.; Am. Compl. [6] at 6-7. Rather, Plaintiffs
explicitly allege that they were terminated “as a direct and proximate result of their meeting,
planning, and notifying [the] NHTSA of the falsely claimed overtime made pursuant to the ‘ghost
tickets.” Am. Compl. [6] at 6-7. Moreover, the Governor’s Advisor would appear to fall within
Plaintiff Corn’s chain of command, as she maintains that she was the Governor's representative for
the Mississippi Office of Highway Safety. See id; Corn Aff. [27-2].
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In further contrast to the plaintiff in Anderson, Plaintiffs here have nowhere
expressly alleged that their reporting to the NHTSA fell outside the scope of their
ordinary official duties. See 845 F.3d at 586-87; Am. Compl. [6]. Nor have they
done so indirectly. Am. Compl. [6]. Plaintiffs do not plead that their actions were
not within their job responsibilities or duties with the MDPS or as the Governor’s
representative, nor do they even allege in the Amended Complaint [6] that they
spoke in their capacities as private citizens. Id. Finally, Plaintiffs have not offered
any descriptions of their job duties or the responsibilities their positions entailed:;
thus, the record does not reveal how their speech would have fallen outside of those
duties.10

Indeed, because the NHTSA grants were “produced” by Plaintiffs, see id., and
were administered through the Mississippi Office of Highway Safety, where
Plaintiffs worked, the sparse to non-existent facts pled by Plaintiffs to describe their
job duties indicate that part of Plaintiff Corn’s ordinary responsibilities may well
have included monitoring and reporting on activities related to the administration
of grants such as these, see id.

Plaintiffs argue, however, that their continued communications as witnesses
in the ongoing federal investigation regarding the alleged misconduct is enough to
support their retaliation claim. Resp. Mem. [28] at 10, 14 n.9. The problem with

this argument is that the Amended Complaint [6] does not contain any allegation

10In fact, with respect to Plaintiff Jennings, Plaintiffs have explicitly pled that “at all times material
[she] acted as Plaintiff Corn’s assistant,” thus indicating that, to the extent she engaged in any
speech, she was acting within the scope of her job duties.
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that either Plaintiff was terminated because of any ongoing communications. See
Am. Compl. [6]. The Amended Complaint [6] does contain a statement that
“Plaintiffs have remained in contact with the NHTSA officials and investigators and
remain subject to subpoena to testify concerning these matters,” id. at 5 (emphasis
added), but Plaintiffs are explicit in their Amended Complaint [6] that it was the
report to the NHTSA which precipitated their discharge, id. at 5-6.

Moreover, even if it could be found that Plaintiffs’ continued communications
led to their termination, the Fifth Circuit has recently rejected a similar argument.
See Anderson v. Valdez, 913 F.3d 472, 278 (5th Cir. 2019) (reversing the district
court’s denial of summary judgment and holding that the defendant was entitled to
qualified immunity). Specifically, on a second appeal to the Fifth Circuit in
Anderson, the judicial assistant who brought suit argued that his communications
with police after he made his initial complaint to the judicial conduct board
supported his retaliation claim. Id. The Fifth Circuit concluded that if the
employer “was entitled to discipline [plaintiff] for his initial speech as an employee,
then [plaintiff] cannot escape the discipline of his employer for breach of his
employee duties by going public with the same speech.” Id. Here, because
Plaintiffs have not alleged or shown that the initial reports to the NHTSA fell
outside the scope of their ordinary job duties, it seems that a similar result would
obtain with respect to any ongoing communications. But again, this allegation is
absent from the Amended Complaint [6].

Plaintiffs’ Response [28] next advances policy arguments to support their
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position. It is not appropriate for the Court to decide this case based upon policy
arguments, and the Court declines to do so. Plaintiffs contend that, like the
plaintiff in Lane who would have faced perjury charges if he had given false
testimony under oath, so too would Plaintiffs have been subject to prosecution for
misprision of a felony. Resp. Mem. [28] at 21-23. The Court is not persuaded by
this reasoning.!! The Supreme Court in Lane did state that:

It would be antithetical to our jurisprudence to conclude that the very

kind of speech necessary to prosecute corruption by public officials . . .

may never form the basis for a First Amendment retaliation claim. Such

a rule would place public employees who witness corruption in an

impossible position, torn between the obligation to testify truthfully and

the desire to avoid retaliation and keep their jobs.
573 U.S. at 240-41 (emphasis added). The Supreme Court also recognized in
Garcetti that “exposing governmental inefficiency and misconduct is a matter of
considerable significance,” but noted that there are “other applicable constitutional
provisions and mandates of the criminal and civil laws [that] protect employees . . .
2 547 U.S. at 426.

Here, it is also possible that other protections may exist for Plaintiffs.12
However, the First Amendment does not protect Plaintiffs’ speech in this case

because they have not alleged or otherwise shown that it was made outside the

scope of their job duties. Garcetti, 547 U.S. at 426. “The fact that what was being

11 “[M]ere failure to report a felony is not sufficient. Violation of the misprision statute additionally
requires some positive act designed to conceal from authorities the fact that a felony has been
committed.” United States v. Davila, 698 F.2d 715, 717 (5th Cir. 1983). Based on the allegations in
the Amended Complaint [6], at the time Plaintiffs reported the possible Internal Affairs
investigation they did not purport to have “knowledge of the actual commission of a felony,” nor had
they taken any action to “conceal” any such knowledge. 18 U.S.C. § 4.

12 Plaintiffs have in fact alleged a violation of state law that may offer such protection; but, the Court
simply does not have jurisdiction over these claims based upon the Eleventh Amendment.
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reported in this case was public corruption does not change the result—Garcetti’s
rule is a broad one, and it must be applied even where it may lead to a potentially
distasteful result in an individual case.” Gibson, 773 F.3d at 671.

Construing Plaintiffs’ factual allegations in the light most favorable to them,
they have failed to allege sufficient facts to state a First Amendment retaliation
claim. See Fed. R. Civ. P. 12(b)(6). For this reason, Plaintiffs’ remaining federal-
law claims against Defendant Santa Cruz in his individual capacity and those
against Defendant Fisher in his official capacity for prospective injunctive relief

should be dismissed with prejudice.

b.

ualified immunity as to Plaintiffs’ claims against Defendant Santa
Cruz in his individual capacity

Defendants argue, in the alternative, that even if Plaintiffs have stated a
First Amendment retaliation claim, Defendant Santa Cruz in his individual
capacity is entitled to qualified immunity because he did not violate clearly
established law.13 Mem. in Support [19] at 10-11. Plaintiffs counter that the
relevant law in the Fifth Circuit was clearly established. Resp. Mem. [28] at 19.

Qualified immunity protects government officials from individual liability “as
long as their actions could reasonably have been thought consistent with the rights
they are alleged to have violated.” Good v. Curtis, 601 F.3d 393, 400 (5th Cir. 2010).
“[Qlualified immunity generally protects ‘all but the plainly incompetent or those

who knowingly violate the law.” Id. (quoting Malley v. Briggs, 475 U.S. 335, 341

13 Defendants appear to recognize that qualified immunity is unavailable to Defendant Fisher in his
official capacity. See Sanders-Burns v. City of Plano, 594 F.3d 366, 371 (5th Cir. 2010) (“[Qlualified
immunity [is] a defense that is only relevant to individual capacity claims.”).
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(1986)). Courts apply a two-step analysis to claims of qualified immunity. First,
the Court must determine whether the plaintiff has alleged a violation of a
constitutional or statutory right. Anderson, 845 F.3d at 599-600. If a violation is
properly alleged, the Court then considers “whether the allegedly violated
constitutional rights were clearly established at the time of the incident; and, if so,
whether the conduct of the defendants was objectively unreasonable in the light of
that then clearly established law.” Hare v. City of Corinth, 135 F.3d 320, 326 (5th
Cir. 1998).

To allege a constitutional violation means “that the plaintiff has stated a
claim upon which relief may be granted.” Morgan v. Swanson, 659 F.3d 359, 384
(6th Cir. 2011). A right is clearly established where it is “sufficiently clear that a
reasonable official” would comprehend his actions violate that right. Anderson, 845
F.3d at 600 (quotation removed). “[I|n the light of pre-existing law the
unlawfulness must be apparent.” Anderson v. Creighton, 483 U.S. 635, 640 (1987).

The Fifth Circuit has stated that: “[b]y at least 2014, it was clearly
established that an employee’s speech made externally concerning an event that
was not within his or her job requirements was entitled to First Amendment
protection.” Johnson, 916 F.3d at 522 (quoting Anderson, 845 F.3d at 600).
However, it was not “clearly established that an internal complaint of
discrimination made only to supervisors . . . qualifies as speech made as a ‘citizen’
rather than as an ‘employee.” Id.

On the first appeal from the district court’s denial of the defendant’s motion
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to dismiss in Anderson v. Valdez, the Fifth Circuit held that the plaintiff had
sufficiently pled the violation of a clearly established right because his claims did
not implicate the distinction between “ordinary” and “non-ordinary” job duties, and
he had expressly alleged that: (1) he reported the judicial misconduct concerns
externally to his state’s commission on judicial conduct; and (2) his complaint to the
commission was outside of his job duties. 845 F.3d at 586-87, 601-02 (interpreting
the “ordinary” standard set forth in Lane). While the “ordinariness” standard had
been distinguished in this Circuit by the time of Plaintiffs’ termination, 4 the fact
remains that Plaintiffs have not alleged what their job duties were, nor have they
made any allegations or otherwise shown that they were reporting outside of their
chain of command or outside of their ordinary job duties.

Moreover, Plaintiffs assert that while Plaintiff Corn was acting as the
Governor’s representative for the Mississippi Office of Highway Safety, she reported
the internal investigation to the NHTSA, the cooperating agency administering
grants that the MDPS received and that Plaintiffs had “produced.” Am. Compl. [6].
It was not clearly established at the time of Plaintiffs’ termination that candidly
reporting up the chain of command, and simultaneously to a cooperating agency,
while serving in the capacity in which Plaintiff Corn apparently served in the office
administering the grants and as the Governor’s representative, constituted clearly
established protected First Amendment speech. As such, the record supports the

conclusion that, in the alternative, Defendant Santa Cruz in his individual capacity

14 The Fifth Circuit decided Howell on July 1, 2016. Plaintiffs’ alleged speech and Defendants’
actions occurred in October and November of that year. See Am. Compl. [6].
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is entitled to qualified immunity.

Finally, although Defendants’ Motions [18] [20] placed Plaintiffs on notice of
the potential deficiencies in their Amended Complaint [6], they have not made any
further request to amend their pleadings, they have not filed any motion seeking to
make such an additional amendment, and they have not stated any facts that may
remedy these deficiencies.!® Plaintiffs have responded to Defendants’ invocation of
qualified immunity, and the Court has evaluated their claims. See Resp. Mem. [28].
As such, Plaintiffs’ claims against Defendant Santa Cruz in his individual capacity
should be dismissed with prejudice.

III. CONCLUSION

To the extent the Court has not specifically addressed any of the arguments
raised by the parties, the Court has considered them and determined that they
would not alter the result.

IT IS, THEREFORE, ORDERED AND ADJUDGED that, Defendants’
Motions [18] [20] to Dismiss and for Qualified Immunity are GRANTED. Plaintiff
Penny Nichols Corn’s and Plaintiff Twyla Jennings’ claims against Defendant
Albert Santa Cruz in his individual and official capacities are all DISMISSED
WITH PREJUDICE.

IT IS, FURTHER, ORDERED AND ADJUDGED that, Plaintiff Penny
Nichols Corn’s and Plaintiff Twyla Jennings’ claims against Defendant Marshall

Fisher in his official capacity are DISMISSED WITHOUT PREJUDICE, on

15 The Plaintiffs have submitted Affidavits [27-2] [27-8] and other documents with their Response
[27] [28]. As the Court has noted, even considering these materials they would not alter the result.
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grounds of Eleventh Amendment immunity, with the exception of their claims
against Defendant Marshall Fisher in his official capacity for prospective injunctive
relief, which are DISMISSED WITH PREJUDICE, for failure to state a claim.

IT IS, FURTHER, ORDERED AND ADJUDGED that, Plaintiff Penny
Nichols Corn’s and Plaintiff Twyla Jennings’ claims against Defendant Mississippi
Department of Public Safety are DISMISSED WITHOUT PREJUDICE, on
grounds of Eleventh Amendment immunity.

A separate judgment will be entered in accordance with this Order, as
required by Rule 58 of the Federal Rules of Civil Procedure.

SO ORDERED AND ADJUDGED, this the 29th day of March, 2019.

o] Falil Suleyman Oserden

HALIL SULEYMAN OZERDEN
UNITED STATES DISTRICT JUDGE
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MISSISSIPPI DEPARTMENT OF PUBLIC SAFETY; ALBERT SANTA
CRUZ, Individually and in his official capacity as former Commaissioner of the
Mississippl Department of Public Safety; MARSHALL FISHER, In his official

capacity as Commissioner of the Mississippi Department of Public Safety,

Defendants - Appellees

Appeal from the United States District Court
for the Southern District of Mississippi

ON PETITION FOR REHEARING

Before DAVIS, SMITH, and STEWART, Circuit Judges.
PER CURIAM:

IT IS ORDERED that the petition for rehearing is DENIED.
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3. Plaintiff Corn was appointed by the Governor of the State of Mississippi to be the
Governor’s Representative for the MOHS to the National Highway Traffic Safety Administration
[NHTSA].> As the Governor’s Representative, Corn was tasked with communicating with

NHTSA concerning federal grants awarded to the MOHS. The grants were between NHTSA and

MOHS?
4. The Plaintiffs allege that Twyla Jennings acted as Corn’s assistant.’
5. As part of her job duties, Plaintiff Corn alleges that she sent an email on October

6, 2016, reporting possible fraudulent ticket writing on one of the grants administered by MOHS.
6. On October 6, 2016, Corn writes to her superiors that:
As the appointed Governor Representative for the Highway Safety Office, I am
legally and ethically required to report to the Region Office that there is a
possibility that false citations (ghost tickets) may have been written by officers
during the working of the Call Back Grant that MOHS has awarded to MHP.
Please be advised that I have reported this to the NHSTA Region VI Office.’
Corn Email, October 6, 2016 [ECF Dkt. 16-1](emphasis added).
7. Plaintiff Corn alleges that she sent the email, that her job duties as the Governor’s

Representative required her to make the report to NHTSA, and that she, in accordance with those

duties, made the report; therefore, her alleged speech is not protected by the First Amendment.

’First Amended Complaint, Para 8.

’Id.

*First Amended Complaint, Para. 9.

’See Answer and Affirmative Defenses, Exhibit “A” [ECF Dkt. 16-1].
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