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lulie M. Soutell, et nL u. Tinley Renehnn €t Dost, LLp, et nl,

UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

SUMMARY ORDER

RUUruCS BY SUMMARY ORDER DO NOT HAVE PRECEDENTIAL EFFECT. CITRuoN To A SUMMARY
ORDER FILED oN oR AFTER jaNuenY L,2007, IS PERMITTED AND IS GovERNED ey FnDrnar Rurs
OP AT'PNLLATE PNOCTPURE 32.1 AND THIS COURT'S LOCAT RUrr 92,1.1, WHNN CITING A
SUMMARY ORDER IN A DOCUMENT FILED WITH THIS COURT/ A PARTY MUST CITE EITHER THE
Fronnet APpEI,JDIX oR AN ELECTRoNIC DATABAsn (wtrH THE NoTATISN "suMMARy 6RDER"). A
PARTY CITING A SUMMARY ORDER MUST SERVE A COPY OF IT ON ANY PARTY NOT REPRESENTED
BY COUNSEL.

At a stated term of the United States Court of Appeals for the Second
Circuit, held at the Thurgood Marshall United States Courthouse, 40 Foley Square, in
the Cify of New York, on the r7il, day of April, two thousand fwenty.

PRESENT: BARRINGTON D. PARKER,
DENNY CHIN,
WILLIAM J. NARDINI,

Cirmit ludges,
-----x

JULIE M. SOWELL, GEORGE E. MENDILLO,
Plaintffi-Appellants,

-v-

TINLEY RENEHAN & DOST, LLP, DOUGLAS S.

LAVINE, Honorable, Judge of the Connecticut
Appellate Court, ELIOT D. PRESCOTT, Honorable,
Judge of the Connecticut Appellate Court, NINA F.

ELCO, Honorable, Judge of the Connecticut
Appellate Court, RICHARD A. ROBINSON,
Honorable, Chief Justice of the Connecticut Supreme
Court, JEFFREY I. TINLEY, IOHN P. MAIEWSKI,

D efen d ant s - App ell e e s,

19-2809-cv

Appendix A



case 19-2809, ljocument gz-1 , 04117l2e2o, 2921066, page2 of g

SOUTHBURY-MIDDLEBURY YOUTH AND FAMILY
SERVICES, INC., PHILADELPHIA INDEMNITY
INSURANCE COMPANY, MARY IANE MCCLAY,

Defendqnts.

----x

FOR PLAINTIFFS-APPELLANTS : GEORGE E. MENDILLO, Woodbury,
Connecticut.

JEFFREY J. TINLEY, Tinley Renehan &
Dost, LLP, Waterb ury, Connec ticut, for
Tinley Renehan & Dost, LLP, Jeffrey J.
Tinley, and John P. Majewski.

MICHAEL K. SKOLD, Assistant
Attorney Gener aI, for William Tong,
Attorney General, and Claire Kindall,
Solicitor General, Hartford, Connecticut,

for Honorable Douglas S. Lavine,
Honorable Eliot D. Prescott, Honorable
Nina F. Elgo, and Honorable Richard A.
Robinson.

FOR DEFENDANTS-APPELLEES :

Appeal from the United States District Court for the District of

Connecticut (Meyer, /.).

UPON DUE CONSIDERATION, IT IS HEREBY ORDERED,

ADJUDGED, AND DECREED that the judgment of the district court is AFFIRMED.

Plaintiffs-appellants Julie M. Sowell and George E. Mendillo ("p1aintiffs")

appeal from the district court's judgment, entered August 6, 2079, dismissing their

amended complaint. Plaintiffs sued defendants-appellees Douglas S. Lavine, Eliot D.

Prescott, Nina F. Elgo, and Richard A. Robinson (the "judicial defendants") and Tinley

App. 2
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Renehan & Dost LLP, Jeffrey J. Tinley, and John P. Majewski (the "firm defendants,') as

well as defendants Southbury-Middlebury Youth and Family Services, Inc. (''yFS"),

Philadelphia Indemnily Insurance Company ("PICC"), and Mary Jane McClay, seeking

declaratory relief and damages pursuant to 42 U.S.C. S 1983 and state law. plaintiffs

challenge the constitutionality of certain Connecticut state court rules implicated in

earlier state court judgments. By Order entered August 5, 2079, the district court

granted motions filed by the judicial defendants and the firm defendants and dismissecl

the amended complaint under the Roolcer-Feldman doctrine and for lack of Article III

standing pursuant to Federal Rule of Civil procedure 12(b)(1).r we assume the parties'

familiarity with the underlying facts, procedural history, and issues on appeal.

BACKGROUND

The facts are taken from the amended complaint and are presumed to be

true for the Purposes of this appeal. The origins of this case lie in an action brought in

the Connecticut Superior Court rn 2072by Sowell against YFS and the chair of its boarcl

of directors, McClay. Mendillo (an attorney) represented Sowell (his sister) in this state

court action. During that litigation, Mendillo sent letters directly to yFS board members

without permission of YFS's counsel. On Decemb er 17,2073, the Superior Court found

thatby so doing Mendillo had violated Rule 4.2 of the Connecticut Rules of professional

Plaintiffs volurrtarily dismissed their claims against YFS, PICC, and McClay.

App. 3
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Conduct ("Rule 4.2"), and entered

with YFS board members.2

a protective order enjoining him from further contact

On December 37, 2073, plaintiffs filed a writ of error in the Connecticut

Supreme Court challenging the protective order. The Supreme Court transferred the

matter to the Connecticut Appellate Cour! which dismissed the writ on November 10,

2075, in an order written by ]udge Lavine and joined by Judges Prescott and Elgo. On

November 18, 201.5, plaintiffs filed a petition in the Connecticut Supreme Court for

certification to review the Appellate Court's dismissal. The Supreme Court denied the

petition on December 76, 2015. Plaintiffs filed a motion for reconsideration on

Decembet 22,2075, which was denied on Janu ary 13,2076. Plaintiffs filed a second writ

of error with the Connecticut Supreme Court on February 4,2076, alleging that the

Appellate Court had violated Mendillo's constitutional rights. The writ was dismissed

by the Supreme Court.

In September 2016, Mendillo filed another action in the Connecticut

Superior Court, seeking a declaratory judgment and challenging the Connecticut

2 R]ule 4'2 provides in relevant part that "[i]n represer-rting a client, a iawyer shall 1ot
colrununicate about the subject of the representation with a party the lawyer knows to be
rePresented by another lawyer in the matter, unless the lawyer has the consent of the other
lawyer or is authorized by law to do so." Conn. R. Prof'l. Condu ct 4.2. Commentary to the rule
clarifies that "[i]n the case of an organization, this Rule prohibits communications by a lawyer
for one party concerning the matter in representation with persons having a managerial
responsibility on behalf of the organization." Id. cmt.

App. 4
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Appellate Court's decision on several grounds. The Appeltate Court, one of the

defendants in the suit, moved to dismiss the action, and the Superior Court granted the

motion. The Connecticut Supreme Court affirmed the dismissal, concluding that

Mendillo's claims were nonjusticiable. Menditlo moved for reconsideration, and the

Connecticut Supreme Court denied the motion on September 20,2018. The parties

settled the initial state action on Apri| B, 2019.

In October 2018, plaintiffs brought suit in federal district court for

equitable relief and damages pursuant to 42tJ.S.C. S 1983 and state law. In its order

dismissing the amended complaint, the district court held that certain claims were

barred by the Rooker-Feldman doctrine and that plaintiffs lacked standing to bring the

remaining claims. This appeal followed.

DISCUSSION

A. Standard of Review

We revrew de n07)0 a district court's dismissal under the Rooker-Feldman

doctrine and for lack of standing pursuant to Fed. R. Civ. P. 12(b)(1). See Sung Cho a.

City of New York,910 F.3d 639,644 (2d Cir.2018) (Rooker-Feldman); Allco Fin. Ltd. a. KIee,

861 F.3d 82,94 (2d Cir. 2077) (standing).

App. 5
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Applicable Law

1,. Rooker-Feldman Doctrine

"When a federal suit follows a state suit, the former may,, under certain

circumstances, be prohibited by what has become known as the Rooker-Feldtnan

doctrine." Sung Cho,910 F.3d at 644. The doctrine "established the clear principle that

federai district courts lack jurisdiction over suits that are, in substance, appeals from

state-court judgments." Hoblock u. AlbnnV Cty. Bd of Elections, 422F.3d 77, g4 (2d Cir.

2005). The appropriate recourse for litigants who believe a state court judgment is

"flawed for reasons raising federal questions" is to seek review in the U.S. Supreme

Court. Sung Cho,910 F.3d at 644n.4. In recent years, "we have applied the Rooker-

Feldmnn doctrine with some frequency to cases involving suits directly against state-

court judges, or in which error by state-court judges in state-court proceedings is

asserted." Id. at 645 &r n.5 (cotlecting cases).

2. Standing

To establish standing, a plaintiff must have suffered an "injury in fact,"

that is "fairly traceable to the [defendant's] challenged conduct," and that is "likely to be

redressed by a favorable judicial decision." Spolceo, Inc. u. Robins,136 S. Ct. 1540 ,1547

(2076). An injury in fact must be "concrete and particularized and acfual or imminent,

not conjectural or hypothetical." Id. at 7548 (internal quotation marks omitted). Thus, a

mere aliegation that future injury is possible is not sufficient to establish injury in facq

App. 6
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rather, the "threatened injury must be certainly impendi^g." lMitmore ?). Arlcansas,495

U.S. 749,758 (7990) (internal quotalion marks omitted). A lawyer-plaintiff's conclusory

assertion that a court rule or doctrine of interpretation has a chilling effect on her First

Amendment rights is not sufficient to establish injury in fact. See Conn. Bar Ass'np.

United States,620 F.3d 81, 90 n.72 (2d Cir.2010) ("Allegations of a'subjective chill'are

generally 'not an adequate substitute for a claim of specific present objective harm or a

threatof specificfutureharm."'(quotingLairda.Tatttm,40BU.S. l, 1.3-14(1972))).

C. Analysis

We affirm substantially for the reasons set forth by the clistrict court in its

decision. As the district court noted, "the vast

by the Rooker-Feldman doctrine, as they seek to

majority" of plaintiffs' claims are barred

attack prior judgments of the

Connecticut state cottrts. App'* at 65. Plaintiffs contend that the state courts (and the

judicial defendants) denied plaintiffs' rights to free speech, due process, and equal

protection in their rulings interpreting Rule 4.2, and they seek, in essence, to overfurn

those rulings.

While plaintiffs argue that their constitutional claims are "independent

claims," this argument is unpersuasive. Appellant's Br. at7,11-72; see Hoblock,422F.3d

at B7-BB. The claims allege an injury traceable not to Rule 4.2 itself, but to the courts'

appiication of the rule to plaintiffs'particular state case and thus cannot be contested in

federal court. See Exxon Mobil Corp. u. Snttdi Bnsic Indtts. Corp.,544 U.S .280,286 (2005)

App. 7
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(stating that constitutionalily of a state bar rule "coul,C be contested in federal court

so long as plaintiffs did not seek review of the Rule's application in a particular case").

Accordingly, the claims are barred under the Rook er-Feldmnn d,octrine.

Plaintiffs' third and fourth claims allege that Rule 4.2 is unconstitutionally

overbroad and vague, while their ninth and tenth claims allege a due process challenge

to Connecticut Rule of Appellate ProcedurcT2-7 (b) ("Rute72-l (b)") and the s tare clecisis

doctrine of the Connecticut courts.3 To the extent that these claims challenge the

constitutionality of Rule 4.2, Ru1e72-7 (b), and the doctrine of stare d.ecisis, rather than

simply the state court's application of these rules to plaintiffs, they are not barred by

Rooker-Feldman. See Skinner 7). Switzer, 5621J.5. 527,532 (2011). plaintiffs, however, lack

standing to bring these claims.

As to Sowell, the underlying litigation has been resolved, she is not an

attorney subject to Rule 4.2, and she has no matters pending in Connecticut state court

that could be subject to applications of Rule 4.2, Rule72-7 (b), or the doctrine of stare

decisis. As to Mendillo, though as an attorney he remains subject to Rule 4.2,hefails to

allege any facts demonstrating that he is or will be subject to the application of Rule 4.2,

Rule 72-7 (b), or the doctrine of stare decisis. Because plaintiffs fail to allege any facts

demonstrating an injury in fact that is "actual or imminent," Spolceo,1365. Ct. at 1548, or

3 RuIe 72-7 (b) provides
proceeding for the correction
process of appeal, or by way

that "[n]o writ of error may be brought in any civil or criminal
of anv error where (1) the error might have been reviewect by
of certification." Conn. Practice Book 19gB S 72-1(b).

App. 8
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"certainly impending," Whitmore,495 U.S. at 158, they lack standing to bring the claims.

Moreover, mere "allegations of a subjective chill" do not constifute an injury in fact. See

Conn' Bar Ass'n.,620 F.3d at 90 n.72 (internal quotahon marks omitted). Accordingly,

we conclude that the district court did not err when it dismissed these claims for lack of

standing pursuant to Fed. R. Civ. P. 12(bX1).

We have considered plaintiffs' remaining arguments and conclude they

are without merit. For the foregoing reasons, we AFFIRM the judgment of the district

court.

FOR THE COURT:
Catherine O'FIagan Wolfe, Clerk

App. 9
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UNITED STA'TIIS DISTRICT COURT
DISTRICT OF CONNECTICTJT

JULIE SOWELL, et al.,
Plainri/.f,

V.

SOUTH BIJRY-MIDDLEBTJRY YOUTH
AND FAMILY SERVICE,S, NC. et al.,

De/bndants.

No. 3:1 8-cv-01652 (JAM)

ORDER RE MOTIONS TO DISMISS

For many years now, the Supreme Court has made clear by means of a rule known as the

Rooker-Feldman doctrine that the f-ederal district courts do not have a general or roving authority

to sit in appellate review of state court judgments. Still, federal district courts are regularly asked

to do just that-almost always at the behest of pro se litigants who do not know better.

This case is different. A trained Toytyer has cl-rosen to file a lawsuit that over and over

again explicitly asks me to review and reverse settled judgments issued by the Connecticut

Appellate Court and the Connecticut Supreme Court. Indeed, he has sued many of the judges and

opposing lawyers who were involved with the prior state court judgments, apparently thinking

that I can force the judges to "undo" their prior rulings and that I can force the lawyers to fork

over money damages for the "wrongs" they did by making winning arguments in the Connecticut

state courts. But of course I cannot do that consistent with the Rooker-Feldntan doctrine.

Plaintiffs Julie Sowell and George Mendillo have filed this f-ederal lawsuit seeking to

challenge prior Connecticut state courtiudgments and to challenge the constitutional validity of

certain state court rules that were involved or implicated in the prior state court litigation. I

concltrde that their claims are mostly barred by the Rooker-Feldman doctrine and that, to the

Appendix B
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extent that the Rooker-Feldman doctrine does not apply, plaintiffs lack standing to pursue their

challenges to the state court rules. Accordingly, I will dismiss their complaint.

B,q,cxcnouND

This case involves years of state court litigation before its arrival here in federal court.

[Jnless otherwise noted, the background f-acts recited below are drawn from the facts as stated in

the opinions of the Connecticut Appellate Court rn Sowell v. DiCaru,761 Conn. App. 702. cert.

denied,320 Conn. 909 (2015), and the Connecticut Supreme Court in Mendillo v. Tinley,

Renehan & Dost LLP,329 Conn.515 (2018).

The initiul stute court oction

The litigation began in 2012 when Sowell filed an employment-related lawsuit in the

Connecticut Superior Courl against her former employer, Southbury-Middlebury Youth and

Family Services, Inc. ("YFS"). Sowell was represented in that lawsuit by Mendillo, who is an

attorney and also her brother. YFS was represented by counsel from the law firm of Tinley,

Renehan & Dost LLP, including attorneys Jeffrey Tinley and .lohn Majewski.

After YFS filed a counterclaim against Sowell, Mendillo responded by sending an

unsolicited letter to individual members of the YFS board. The letter contended in relevant part

that YFS's counterclaim was "false and libelous and made with malice." that it "must be

witlrdrawn immediately." and that the board members could face personal liability. Sov,ell,167

Conn. App. at 108 n.5.

The Tinley firm objected that the letter was a violation of Rule 4.2 of the Connecticut

Rules of Professional Conduct. This rule provides in relevant part that "in representing a client. a

lawyer shall not communicate about the subject of the representation with a party the lawyer

knows to be represented by another lawyer in the mattcr, unless the lawyer has the consent of the

App. 11
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other lawyer or is ar"rthorized by law to do so." Conn. R. Prof. Cond. 4.2.The commentary to the

rule states that "[i]n the case of an organrzation, this Rule prohibits colnmunications by u lawyer

fbr one pafty concerning the matter in representation with persons having a managerial

responsibility on behalf of the organvation . Ihid. (commentary).

YFS moved for a protective order to prohibit Mendillo from further violations of Rule

1.2.The state trial court granted the protective order afier a hearing. Although it concluded that

Mendillo had violated Rule 4.2. tt did not otherwise impose any sanctions.

The appealfrom tlre protective orcler and Appellate Court decision

Mendillo sought to challenge the protective order by filing a petition for writ of error in

the Connecticut Supreme Court which transferred the petition to the Connecticut Appellate

Cour1. On November 70,2015, the Appellate Court ruled in part that "[o]n the basis of the letters

attached to the agency's motion for protective order and Mendillo's admission before the court

that he sent the claim letter to the board of directors, and in light of the trial court's articulation,

we collclude that there was clear and convincing evidence before the court that Mendillo violated

Rule 4.2 by communicating with Tinley's clients without his permission." Sov,ell,16l Conn.

App. at 126. The Appellate Courl considered at length and rejected multiple arguments made by

Mendillo about why he did not violate Rule 4.2 and about why his due process rights were

violated by the trial court's hearing and order. Id. at 126-33.

The Connecticut Appellate Court decision was written by Judge Douglas Lavine and

joined by Judges Eliot Prescott and Nina Elgo. On December 16,2015, the Connecticut Supreme

Court denied Mendillo's petition fbr certification for appeal of the Connecticut Appellate Court's

decision. See 320 Conn. 909.

App. 72
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The denial of u writ of error by the Connecticut Supreme Court

On February 4,2016, Mendillo filed a writ of error in the Connecticut Supreme Court

seeking to challenge the Connecticut Appellate Court's ruling. The Connecticnt Supreme Court

disnrissed the writ on Muy 25,2016, and denied reconsideration on June 27,2016.

The second state court sction snd the Connecticut Supreme Court decision

On October 3 ,2016, Mendillo filed another lawsuit in the Connecticut Superior Court,

now seeking a declaratory judgment to challenge the Connecticut Appellate Court's decision on

nrultiple grounds. See Mendillo,329 Conn. at 520 (summarizing claims). Mendillo named as

defendants to this new action the Tinley law f-rrm as well as Judges Lavine, Prescott, and Elgo.

'I'he trial court dismissed the action. Mendillo then appealed the ruling, and on July 24,201B, the

Connecticut Supreme Court dismissed the appeal. In an opinion written by Chief Justice Richard

Robinson, the Connecticut Supreme Court concluded that the case was nonjusticiable: "'We agree

with the defendants that the present case is nonjusticiable because no practical relief is available

to the plaintiff insofar as the allegations in the declaratory judgment complaint demonstrate that

it is nothing more than a collateral attack on the protective order imposed by the trial court . . .

and upheld by the Appellate Court." Id. at 527 .

The federul oction

Mendillo and Sowell have now filed this federal lawsuit. Their amended complaint

names the fbllowing defendants: Chief Justice Robinson, Judge Lavine, Judge Prescott, Jr-rdge

Elgo, the Tinley law firm, and attorneys Tinley and Majewski. Doc. #27 .l

' Plaintiffs have voluntarily disrnissed their clairns against three more named def-endants-YFS, Mary Jane McClay.
and the Philadelphia Indemnity Insurance Company. Doc. #43. Accordingly, I will deny as moot the motion to
dismiss filed by Philadelphia Insurance Company. Doc. #28.

App. 13
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The first ten counts of-the complaint seek declaratory relief pursuant to 42IJ.S.C. $ 1983.

Counts One and Two are as-applied First Amendment challenges. They allege that the

Connecticut state court's protective order and Rule 4.2 as applied by the Connecticut Appellate

Court in Sov,ell violated the First Amendment rights of plaintiffs as well as the First Amendment

rights of YFS board members. Doc. #27 aI23-24.

Counts Three and Four allege that Rule 4.2 is unconstitutionally overbroad and vaglre

because it fails to define key terms that would illuminate the scope and application of the rule.

Doc. #27 at24-27.It alleges that this vagueness subjects Mendillo and other lawyers to sanctions

by the coutls without notice and operates as a prior on restraint on speech protected by the First

Amendm enL Id. at 27 .

Counts Five through Eight allege in various ways that the Connecticut Appellate Court

judges violated Mendillo's constitutional rights when they found in Sov,ell that he was in

violation of Rule 4.2.Doc. #27 at28-32. Count Five alleges that the judges exceeded their

constitutional and statutory authority and obstructed his efforts to seek judicial redress in

violation of his First Amendment right of access to the courts. Count Six alleges that the .f udges

violated Mendillo's First Arnendment right to free speech. Count Seven alleges that the judges

violated his right to due process under the Fifth and Fourteenth Amendments by engaging in ex-

post facto decision making. Count Eight alleges that the judges violated his Fourleenth

Amendment right to equal protection under the laws by treating him differently from similarly-

situated plaintiffs with the aim of inhibiting or punishing the exercise of his constitutional rights.

Count Nine alleges a due process challenge to Rule 72-l (b) of the Connecticut Rules of

Appellate Procedure on the ground that it does not allow for adequate review by the Connecticut

App. 14
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Supreme Court of decisions of the Connecticut Appellate Court. Id. al3344.2 It also challenges

Connecticut's "binding precedent doctrine" as articulated by the Connecticut Supreme Court in

Mendillo-i.e., the application by Connecticut courts of the near-universal stare decisi,y mle that

a trial court must follow the precedent of an appellate court. Icl. at 34.

Count Ten alleges a violation of the Supremacy Clause of the U.S. Constitution. It alleges

that the Supremacy Clause requires Connecticut state courts to exercise jurisdiction over federal

law claims and deduces from this that the application of Connecticut's binding precedent

doctrine as arliculated by the Connecticut Supreme Court in Mendillo violates the Supremacy

Clatrse. Id. at 35.

In contrast to the flrst ten counts of the amended complaint, which seek only declaratory

relief, the last two counts seek money damage awards against only the Tinley firm and attorneys

Tinley and Majewski. Count Eleven alleges a claim for money damages under I 1983, claiming

that the law firm and lawyer defendants were responsible for seeking entry of the protective

order in the Sowell case and for the adverse findings against Mendillo that he violated Rule 4.2.

Id. at 36-40. Count Twelve alleges on the basis of the same facts a state law violation for abuse

of process against the Tinley law firm and the two lawyer defendants.

Defendants have now moved to dismiss. They argue that the complaint should be

dismissed for lack ofjurisdiction under Fed. R. Civ. P. 12(bX1) and for failure to state a clair-n

under Fed. R. Civ. P. 12(bX6).

2 Rule 12-l(b) provides in relevant part that "[n]o writ of error may be brought in any civil or criminal proceeding
forthe correction of any errorwhere (l) the error might have been reviewed by process of appeal, or by way of
cer-tification." It appears that Mendillo's objection to this rule may be prenrised on the Connecticut Suprerle Court's
sulllntary denial of his writ of error following its denial of certification to review the Appellate Court's decisiop ip
Sov,ell.

App. 15
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DIscttssroi,,{

For purposes of a motion to dismiss fbr lack of- subject matter jurisdiction under Fed. R.

Civ. P. 12(bX1) or failure to state a claim under Rule 12(bX6), a complaint may not survive

unless it alleges fbcts that taken as true give rise to plausible grounds to support the Court's

jnrisdiction and to sustain the alleged claims for relief. See, e.g., Ashcroft v. Iqbal,556 U.S. 662,

678 (2009); Kim v. Kimnt, 884 F.3d 98, 103 (2d Cir. 2018); Lapaglia v. Transamerica Clas. Ins.

Co., 155 F. Srpp. 3d t 53,, 155 (D. Conn. 2016). Although this "plausibility" requirement is "not

akin to a probability requirement." it "asks for more than a sheer possibility that a defendant has

acted unlawfully." Iqbal,556 U.S. at 678. Moreover, because the focus must be on what actual

facts a complaint alleges, a court is "not bound to accept as true a legal conclusion that is

couched as a factual allegation" or "to accept as true allegations that are wholly conclusory."

Krys v. Pigott,749 F.3d 117,128 (2dCir.20l4).3

T lt e Rooker-Feldman do ct ri ne

Defendants argue that the Court lacks subject matter jurisdiction because of the Rooker-

Feldntan doctrine-a doctrine that jurisdictionally bars the federal courts from hearing "cases

that function as de Jtrcto appeals of state-court judgments." Sung Cho v. City of lr{ev, York,9l0

F.3d 639, 644 (2d Cir. 20 1 8). The reason fbr the Rooker-Feldman rule is to respect the

constitutional division of authority between the state and federal governments. If a litigant

believes that a state court has not respected his federal constitutional rights, the litigant may

ultimately seek review of the state court judgment in the U.S. Supreme Court. Congress did not

otherwise designate the lower federal courts to sit in judgment of the state courls.

3 Because Mendillo is an attorney who represents hinrself and his sister in this action, there is no basis to apnlv the
usual rule of special solicitude for prose litigants. Sce, e.g., Tracltt,. Freshu,eter,623F.3dg0, 102 (2d Ci;. ZOf Oi.
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There are four reqttirements that must be met in order for the Rooker-Feldman doctrine to

bar a plaintiff s claim: "(1) the federal-court plaintiff must have lost in state court; (2) the

plaintiffmust complain of injuries caused by a state-court.judgment; (3) the plaintiff must invite

district coutl review and rejection of that judgment; and (4) the state-court judgment must have

been rendered befbre the district court proceedings commenced." Id. at 645.

It is clear to me that the vast majority of the complaint is barred by the Rooker-Feldman

doctrine. Page after page of the cornplaint assails and attacks the prior rulings of the Connecticut

coutls rn Sov,ell and Mendillo. As to these allegations. there is no doubt that each one of the four

requirements of the Rooker-Feldntan doctrine has been established. First, plaintiffs lost in state

court. Second, plaintiffs complain of injuries caused by one or more of the state court judgments

(e.9., that Mendillo's reputation has been tarnished by the judicial finding that he violated Rule

4.2 and that Sowell and Mendillo are harmed because the protective order bars them from

communication with YFS board members). Third, plaintiffs seek review and rejection of the

state court judgments. Lastly, all of these state court judgments were rendered before this federal

lawsuit began. See, e.g.,l{eroni v. Zayas,663 F. App'x 51, 53 (2d Cir. 2016) (affirming

dismissal under Rooker-lieldntan where "[t]he record shows that [plaintiff] lost in state court. the

underlying iniury complained of was his disbarment, he invited federal court review of his

disbarment order, and he filed his cornplaint after the state court order was entered").

Although it is clear that the gravamen of the entire complaint is an attack on prior state

courtiudgments, the application of the Rooker-Feldmun docrrine should be considered on a

clairn-by-claim basis. Accordingly, I will now review each of the individual counts to evaluate

whether they specifically come within the scope of the Rooker-Feldman doclrine.
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Counts One and Tr.vo allege that the state court's protective order in Sowell vrolates the

First Amendment rights of plaintiffs as well as of the YFS board members. Doc. #27 aL23-24.

Because these counts explicitly challenge a final state courl judgment, they are plainly barred by

the R o o ke r - F e I dman doctrine.

Counts Three and Four allege that Rule 4.2 is unconstitutionally overbroad and vaglre.

Doc. #27 at24-27.I conclude that these two counts are not subject to the Rooker-Felclmun

doctrine to the extent that they seek to challenge the validity of Rule 4.2 itself, as distinct from

seeking to challenge the state court's prior findings that Mendillo violated Rule 4.2 inthe

Sov,ell v. )'F,.Slitigation.See Skinnerv. Switzer.562 U.S. 521,532(201 1) (notingthatunder

Rooker-Feldman doctrine, "[a] state-court decision is not reviewable by lower federal courts, but

a statute or rule governing the decision may be challenged in a federal action"); Sung Cho,

910 F.3d at 646 (emphasizingthat Rooker-Feldman doclrine applies only if the claimed injury

was cousedby the state court.judgment); Mosby v. Ligon, 418 F.3d 927,932 (Bth Cir. 2005)

("We agree that the Rooker-Felclntan doctrine does not bar the district courl from exercising

jurisdiction over general challenges to the constitutionality of a State's disciplinary rules and

processes.").

Counts Five and Six allege in their headings that "the appellate court judges denied

Mendillo's First Amendment right of access to the courts" and "Mendillo's First Amendment

right to liee speech." and that "the prospective application of the Sowell decision will deny

Mendillo and other Connecticut lawyers ftheir] First Amendment access to the courts" as well as

"violate the fiee speech rights of Mendillo and other Connecticut lar,vyers." Doc. #27 at28.29

(capitalization changed to lowercase). Because both these counts are framed in a manner that
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explicitly seeks the invalidation of the Appellate Court judgment in Sowell,they are barred by

the Ro oker - F e I dman doctrine.

Counts Seven and Eiglrt similarly allege in their headings that "the appellate court judges

denied Mendillo due process of law" and "equal protection of the laws." and that "the

prospective application of the Sov,ell decision" r.vill deny the due process and equal protection

rights of Mendillo and other Connecticut lawyers. Doc . #27 at 30-32 (capitali zation changed to

lowercase). Again, because both these counts explicitly seek the invalidation of the Appellate

Courl judgment in Sov,ell,they are barred by the Rooker-Feldman doctrine.

Counts Nine and Ten challenge Rule 72-I(b) of the Connecticut Rules of Appellate

Procedure and the stcu'e decisis practice of the Connecticut courts that requires trial courts to

treat precedent of higher courls as binding. Doc. #27 at 33-35. To the extent that these two

counts explicitly reference the Connecticut Supreme Coufi's decisionin Mendillo and seek on

that basis a ruling that would invalidate the Connecticut Supreme Court's prior application of

Rule 72-f(b) and iLs stare decisis doctrine, Counts Nine and Ten are similarly barred by the

Rooker-Feldman doctrine. On the other hand, to the extent that these causes of action seek more

generally to challenge the constitutional validity of Rule 72-l (b) and stare decisis apart from

how these rules were applied in the prior state court proceedings in Sov,ell and Mendillo, then I

conclude that this aspect of Counts Nine and Ten falls outside the scope of the Rooker-Felclntan

doctrine . See Mosbv.41B F.3d at 932.

Lastly. Counts Eleven and Twelve-damages claims against the Tinley law firm and the

two lawyer defendants-are framed again to attack the validity of the state court judgment
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relating to the protective order that was issued and affirmed by the state courts in Sov,ell. Doc.

#27 at36-41 . Counts E,leven and Twelve are barred by the Rooker-Feldman doctrine.a

My conclusions with respect to how the Rooker-Felclmctn doctrine applies in this case is

confirmed by plaintifls' vexing choice of defendants in this action- the chiefjustice of the

Connecticut Supreme Court who authored the Mendillo decision, the three judges of the

Appellate Courl who decided the Sou,e// decision, and the opposition lawyers involved in the

Sott'ell litigation. The fact that plaintiffs singled out these particular def-endants reinforces the

conclusion that what plaintiffs now seek is a federal district court judgment to annul the prior

state court decisions with which each of these def-endants was involved.

The fact that plaintiffs chose not to pursue in the prior state court litigation the fuli range

of federal constitutional claims that they now allege here is irrelevant to the application of the

Rooker-Feldman doctrine . See Hoblock v. Albany Cty. Bd. of Election:i, 422 F .3d,77 , g7 (2d Cir.

2005) (rejecting argument that federal plaintiff may evade Rooker-Feldman by raising federal

claimthathe failedto pursue in state court); Kropelnickiv. Siegel,290F.3d 118, 128 (2d Cir.

2002) (Rooker-Feldmun doctrine extends to claims inextricably intertwined with state court

iudgments that plaintiff could have raised in state court proceedings). Plaintiffs seek to invalidate

the state court judgments all the same. They could have pursued such claims in the first instance

before the state courts of Connecticut. If they were unhappy with how the state courts ruled, then

they could have sought certiorari to the u.S. Supreme Court, which they did not do. What the

Rooker-Feldman doctrine prevents is what plaintiffs seek to do here: to end-run the ordained

a In addition to being barred by the Roctker-Feldman doctrine, Count Eleven is subject to disrnissal on grounds that it
does not allege facts to plausibly establish that the Tinley law firnt or the individual law firm defendants are state
actors as is required to be proved for a $ 1983 claim. See Bettsv. Shearman,T5l F.3d 78,84 (2d Cir. 2014).
Although plaintiffs claim that the law firm defendants exercised the authority of the court system when they
obtained the protective order against them, atr attorney's participation in the courl system does not transform an
attorneyintoastateactorfbrpurposesofag l983clainr. SeePolkCtl,.y. Dodson,454U.S.312,325 (l9gl):Milun
v. Wertheimer, 808 F.3d 96 | , 964 (2d Cir.20 I 5).
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procedural pathways for seeking appellate review of state court rulings and to improperly enlist a

federal district court to sit in appellate review of the judgments of the Connecticut state courts.

In short. the Rooker-Feldman doctrine bars Counts One, Two, Five, Six, Seven, Eight,

Eleven, and Twelve. Accordingly, I will dismiss these claims for lack of subject matter

jurisdiction.

Stunding

As to the remaining claims that are not barred in their entirety by the Rooker.-Feltlmun

doctrine (Counts Three, Four, Nine, and Ten), I now consider whether plaintiffs have "standing"

as required under the Constitution to maintain their challenges to Rule 4.2, Rul e 72-l (b), and the

Connecticut rule of stare decisis. The requirements of standing derive from Article III of the

Constitution which limits the iudicial power of the United States to adjudication of actual cases

or controversies. In order to establish standing to maintain a claim, a plaintiff must plead facts

that plausibly show that the plaintiff (1) sustained an injury-in-fact, (2) that defendant's actions

caused the injury, and (3) that plaintiff s request for relief would likely redress the injury. See

Spokeo, Inc. v. Robins, 136 S. Ct. 1 540, 1517 (2016); Hu v. City of l,lev, york, g27 F .3d B I , g9

(2d Cir. 2019). An injury-in-fact must be "concrete and parlicularized" as well as "actual or

imminent," rather than "conjectural or hypothetical." Spokeo,l36 S. Ct. at 1548 (quoting Lu.ian

v. Defbnders oJ Wildlife, 504 U.S. 555, 560 ( 1992)).

Of course, to the extent that a plaintifl-s claimed injury-in-fact is solely the injury caused

by a state court judgment over which the Rooker-Feldntan doctrine otherwise prevents a federal

court fiom reviewing, this type of injury cannot suffice to establish constitutional stalding. More

generally, as the U.S. Supreme Court has noted, "past exposure to illegal conduct does not in

itself show a present case or controversy regarding injunctive relief . . . if unaccompanied by any
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continuing. present adverse eff-ects." City ofLos Angeles v. Lysns,461 IJ.S. 95, 102 (1983)

(internal citation omitted).

As to Sowell. there is no basis to conclude that she has standing to challenge any of the

state rules identified in the cornplaint. Because the parties have advised the Court that the

underlying litigation in Sov,ell v. I'FS has been settled, there is no longer any reason she needs an

attorney to engage in unconsented-to communications with the board members of YFS. Sowell

herself- is not an attorney subject to Rule 4.2. She does not allege that she has any other matters

pending in the state courts of Connecticut that could be subject to a misapplication of Rule 4.2.

Rule 72-l (b), or the rule of stare clecisis. Sowell has not alleged facts sufficient to establish

standing.

Because Mendillo is an attorney, it is a closer question whether he has standing to

maintain a challenge to Rule 4.2, Rule 72-1(b), or the rule of stare,decisis. Still, I conclude that

he has not alleged enough facts to plar-rsibly establish that he has standing. Other than conclusory

allegations that Mendillo could be subject to future adverse effects from these rules, the

complaint alleges no specific facts to suggest that he is presently or will in the future be subject

to any wrongful application of these rules. For example, Mendillo does not allege that he is

presently engaged in any disciplinary or other enforcement proceedings involving Rule 4.2. Nor

does he allege that he has any particular pending matters involving the representation of clients

in which he intends to engage in communicative conduct with another lawyer's clients that could

arguably violate Rule 4.2. Similarly, he does not allege that he has any proceedings before the

Connecticut courts that have triggered or would likely trigger the application of Rule 72-l (b) or

the rule of store decisi.s.
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Lawyers do not have per se standing to challenge any court rule or doctrine of

interpretation that displeases them. Like other litigants, lawyers as plaintiffs must satisfy the

requirements to allege particularized. imminent, and non-conjectural injury before they may

press a challenge to a court rule, even if they assert in general terms that any particular rule has a

chilling effect on their rights under the First Amendment.

Iudeed, as the Second Circuit has repeatedly recognized in the lawyer-plaintitf context,

the fact that a lawyer-plaintiff may conclusorily claim that a rule has a chilling effect on First

Amendment speech does not dispense with the constitutional baseline requirement that the

lawyer-plaintiff establish an injury-in-fact. "[A]llegations of a subjective chill are generally not

an adequate substitute for a claim of specific present objective harm or a threat of specific future

harm." Conn. Bar Ass'n v. (Jnited States,620 F.3d 81, 90 (2d Cir. 2010) (internal quotations

ornitted); Brooklyn Legal Sen,s. Corp. v. Legal Servs. Corp.,462 F.3d 219,226 (2d Cir. 2006)

(sanre). obrogated on other grounds by Bond v. Llnited States, 564 U .S. 2 1 1 (20 1 1 ).

Multiple cottrts have otherwise recognized that, absent specific facts to suggest that a

lawyer has or will engage in conduct that could likely engender proceedings for a violation of an

attorney conduct rule, a lawyer does not have standing to challenge the rule even if the lawyer

has previously been subject to application of that rule. See lrieger v. Mich. Supreme Court,553

F.3d 955, 964-73 (6th Cir. 2009) (despite fact that lawyer had previously been subject to

sanctions proceedings, lawyer did not have standing to raise First Amendment challenge to

certain "courtesy" and "civility" rules of the Michigan Rules of Professional Conduct absent

pending sanctions, an enforcement proceeding, or other specific facts to show lawyer's intent to

engage in specific speech or conduct that would again potentially engender sanctions); Grendell

v. Ohio Supreme Court,252F.3d 828, 832-35 (6th Cir. 2001) (even though lawyer had
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previously been sub.iect to Ohio Supreme Court disciplinary rule, lawyer lacked standing to

rnaintain First Amendment or other constitutional challenge to rule in light of lack of alleged

f-acts to plausibly establish that lawyer would be at risk of sanctions again); Mosby.41B F.3d at

933-34 (attorney lacked standing to raise general facial challenge to court disciplinary rules

absent allegations of their likely application to her); Macldox v. Prudenti,2006 WL 8438119. at

86 (E.D.N.Y. 2006) (attorney had no standing to "raise general challenges to the Appellate

Division's disciplinary rules" where "the record here does not demonstrate that he is likely to

suffer from any of these alleged constitutional deflciencies in the future"), uff'd, 303 F. App'x

e62 (2d Cir. 2008).

Similarly, to the extent that plaintiffs claim standing to pursue the rights of third parlies

(such as members of the YFS board of directors or other attorneys in Connecticut), plaintiffs

allege no f-acts that rvould afford them standing to pursue claims on any third-party's behalf. For

example, they allege no facts to show that they have a close relationship with any third party or

that there is any impediment to these third parties asserling their own rights before this Court if

they wish to do so. See Campbell v. Louisiana,523 U.S.392,397 (1998); Am. Psychiatric Ass'n

v. Anthem Health Plans, Inc.,821 F.3d 352,358 (2d Cir.2016). Although the Second Circuit has

recognized that a First Amendment overbreadth challenge may allow a plaintiff to assert the

interests of third parties, it has made equally clear that the plaintiff personally must have

sustained an injury-in-fact before the plaintiff rnay press the third-party interests of others. See,

e.g, Hedges v. Obama,724 F.3d 170.204 (2d Cir. 2013). As discussed above, the complaint does

not allege that plaintiffs themselves have sustained an injury-in-fact.
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In short, plaintiffs have failed to allege facts to plausibly support standing to maintain

their claims under Counts Three, Four, Nine, and Ten. Accordingly, I will dismiss these counts

lbr lack of standinq.5

Coxct-usroN

For the reasons set forth above, the Courl DENIES as moot the motion to dismiss of

defendant Philadelphia Insurance Company (Doc . #28) on the ground that this defendant has

been voluntarily disrnissed frorn this action. The Court GRANTS the motions to dismiss of the

remaining defendants (Docs. #3 1, #34) on the ground that most of the claims are barred by the

Rooker-Feldmon doctrine and that plaintiffs have not alleged sufficient facts to establish standing

to maintain any of the claims that are not barred by the Rooker-Feldman doctrine.

The Clerk of Court shall close this case. This ruling is without prejudice to plaintiffs'

filing of a motion to reopen along with a proposed amended complaint on or before September

5' 2019, in the event that plaintiffs have a good faith basis to allege additional facts that wo1rld

suffice to redress the deficiencies identified in this rulins.

It is so ordered.

Dated at New Haven this 5th dav of Auqust 2019.

lsl Jeffreu Alker Mever
Jeffrey Alker Meyer
Ijnited States District Judqe

5 In light of my conclusion that the complaint rnust be disrnissed under tI'te Rooker-Felclman doctrine and for lack of
standing, I rleed ttot consider whether plaintiffs' clainrs for declaratory relief against Chief Justice Robipsop and
Judges Lavine, Prescott. and E,lgo are further barred by judicial ir-nrnunity or otherwise fall outside the scope of
allowabfe actions against judicial officials under $ 1983. See Sargent v. Entons.582 F. App'x 51,53 (2d Cir. 2014),
McClttskey v. Nevv York Stute Uni/ied Court S),s., 442 F. App'x 586, 588 (2d Cir. 201 l).
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UNITED STATES COURT OF APPEALS
FOR THE

SECOND CIRCUIT

At a stated term of the United States Court of Appeals for the Second Circuit, held at the
Thurgood Marshall [Jnited States Courthouse, 40 Foley Square, in the City of New York, on the
9tl' day of June, two thousand twenty.

Julie M. Sowell, George E. Mendillo,

Plaintiff-Appellant,

V.

Tinley Renehan & Dost, LLP, Douglas S. Lavine,
Honorable, Judge of the Connecticut Appellate Court,
Eliot D. Prescott, Honorable, Judge of the Connecticut
Appellate Court, Nina F. Elgo, Honorable, Judge of the
Connecticut Appellate Court, Richard A. Robinson,
Honorable, Chief Justice of the Connecticut Supreme
Court, Jeffrey J. Tinley, John P. Majewski.

ORDER

Docket No: 19-2809

Defendants-Appellees,

Southbury-Middlebury Youth and Family Services, Inc.,
Philadelphia Indemnity Insurance Company, Mary Jane
McClav.

Defendants.

Appellants, George E. Mendillo and Julie M. Sowell, filed a petition for panel rehearing,
or, in the alternative, for rehearrng en banc. The panel that determined the appeal has considered
the request for panel rehearing, and the active members of the Court have considered the request
for rehearins. en banc.

IT IS HEREBY ORDERtrD that the petition is denied.

FOR THE COURT:

Catherine O'Hasan Wolfe. Clerk
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Sjorvt'll rr. I)iOarrr

'l'he .jurlgrncn1, is l'eversed and l;her case is renlanded
wi1,h direcl,ion t;o rt-'nder .juclgmenl, for l,tre plaintiff^s rl1
count, two ol l;heir arnenrled cornl:lainl,. 'fhe plaintif'fs'
appeal wit,h respect to their clairn rr:garcling t,heir dut,y t,g
defencl uncler t;he umbrella policy is dismissed as mool;,

In Lhis opinion the other juclges concurred.

JtlLIIl M. SOWFILL,D. DIIIRDIiII H, DfCARA trT AL,
(AC 36e21)

l,uvine, Plescott ancl Illgo, Js,

STlllubtLs

'l'ht: plaint,il'f in cll'ol', NI, t,he ittl;or',lc'y Ior thc ltlainLi{'f in an urrrlerlyipg
wlrlrrgfttl clisclralge ar:tiort, blotrghL lJris vvliI of elrol tj'onr an orclr:r of
thc: t.r'ial c;ottt'[ grant.ing a rnotiorr for'protcctivrr clrcler'f,i1r:d l;y cert.aip
clefctrrlants in Llte ttntlet'lying aclion. Arr al,tonrcy hacl lilcrl irn al)pearilncc
itt tltat. actiott on lrehalf of't.]tc ilefcnclant S Clo., l;hc agency thal, ltrevi'usly
lrad etnlllclyccl t.he lilaintiff, arrd t;wo inclivirlrral del'enrlants, tlre execul,ivr:
clirecl;or of S Co. zutcl the chairlrerson of i(s boalrl of clir.ectors, S Co.
filecl a r:otttttcrclairn irt tlre action erlleging ltleir-clr of' con[r'a<:t by l,he
pl:rintil'f. M tlten .settt a letter' [o ttrc rnernbt:r's ol the ltoar.il of clilect,ors
of S Co,, in lvlticlt lte clairnecl that S Co. harl irnproperrlv f ilcti t,he corrnt,er-
clajnurvithotrl, the autholi[y of thc bozu'cl, arrcl that l}e ilclivrrlu2l boar6
trtentbel's rnay be subjecl; [o pcr.sonal liability. M al.so sent a coltv of
fhe lettel t,o S C)o.',s cotrnsel wittr art<>tlrt:r Iettr,rr cxplaining l;hal. 16r:
cltzirpet'stlrl tlicl tiot lteuvc thc artlhority tcl a.ul.horizc S Co.'s cor,r.sel t'
{'ilt-' t}re c:outrt.crr:lainr, S Oo. filercl a nrotion lcir'ltroter:(.ivq orrlel in whiclr
it, sotrght to er{oirr fvl fronr lrirviug zrny f ur[hr:r r:on[:rcrt. wit.tr the nrenrtrcr.s
of it.s iro:u'cl clf clit'ect.ors wil.trout, thc plior' perltissirtl of its r:ourrsel, S
(lcl. t:laitnecl (.httt because it, wa.s f(.rpr'osjentcd lly cclrrpscl, rule 4.2 

't t,5r:
Ilrrles of Proft:ssioual Cortcluct l>roiriliit.c:d M 1r'orlr col'nlltgniclt,ing witl
[ttt: rnettibet's tlf il.s boartl of clilecl.ors a.s thcy wer.e ])ol'solrs harrilg
lllaliagerial lesllotrsiLlili[y on belialf of S ()o., 2.1cI t5e1'c:ft>rc wol.o l'o])r'o,
settt,ct'l by S (lo.'s couttscl. M clairnecl t,h;tl. corursel I'cll S Co. rlicl not
l'olll'o.>-cltt t.lrt: tttetrtbet's of t,hr: bozu'cl in tlrr:ir inclivirfutal r;altacit.ies u'rl
tlrat t,ht: cottt.tt.t:rt:lairrt was ulrilu(.horizr:rl arrcl 1tot,r:nl,iarlly sutrjer:1.r:rl 16.
rrrilrrlbet's'of 1.hc froat'tl t,o ltclsorral Iiabilitv.'l'lre tt'ial cotrr'1, Ioulcl t;lrat.
M h:lcl violirl;etl rtrle 4.2 anrl glauLccl l,lre rnotion for ltrott:c[ivc 

'r'cler,.'1'ltct'ca.flet', NI f ilccl tr 1lel.it,ion Jor a rvrit of orror irr t;he Sulrr.r:1r. Cou.r,
lvltich tt'ttttsf'ct't'ed thc lrctition l.o Lhis corrrl, in wlrir:h iVI sgught. [,, 1,ve
fltc lirrrlittg l,hat hc harl violuterl rtrler 4,2 scL usicle. Ilelrl.',
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Sorvell u. DiCat'a

l. Oontrary to tire defendiints' clairn, Ivl ha<i stantliltg to pursttc t,he writ of
ofrol', ancl this corrrL therefole hari strb.iect. niattcr jurisdictiotr to consicler

it,: although S Co. rlid noL ask the trial corrrt to imposc sanr:l.ions on M,

zrntl tliat i:ourt riicl not impose sanctiorts, thc couLt's finrling that M had

violat,ed rule 4,2 of the Ilules of Professional Conduct, wa,s sufficient to

establish aggrievernent to confer standing rtn M to pursue l.he writ of
orror, a^s the court's fincling that lvl had violated the Itules of Profe.ssiorral

Conduct constitut.ecl n rlisciplinary sanr:t,ion tanLurrount to a reprirniuttl,

even tirougir that finding was nol, madt: in the <:orttcxt of a fonrral
grievant:e pror:eeding, and tLre courl; lterc a.rticulatt:rl thaL it had founr.l

by c:lear and convincing evidcnce that It4 had violatecl rule 4,2.

2. Contrary to M's i:lairn that the membt:rs of the board \vere not t't:presented

try counst:l at tire time he scnl the letters because S Co, hacl bet:n

dissolvecl zrnd thc tlo:rrd had not rnet to authot-ize r:outrsel tor S Co, t<.r

file the countcrclairn, tliere was srrfficicnt. evidence in thc recortl 1.o

support ttre trial court's finciing that M had violated rule 4.2 of the Rr.rlcrs

of Professional Conduct: the trial courl; ltacl a copy of the lt-.lter tirat M
liacl sent to each rnernbel of S Oo.'s board of directol's concerning the

uncierlying action in which S Co. was represented by counsel, whi<:lt

contlrineci IVI's legal opinion of ttre viability of S Co.'s countct'clain'r and

strggesl,ed tliat fhe boaxl rnernbers woulcl be indiviclually liable to the

plaintiff if the counterclairn was not withclrawlt, as well as M's adrnissiorr

tirat he had sent the it:tters without the petmis.sion of S Co,'s counsel;

moreover, tlie trial court propcrly concluded that counsel ltad t'iled an

aptr)ealance in the uncierlying action on behalf of S Co. ald that; thert:

wa^s evirlence in fhe recor<i that the business aulfairs of S Co, were

rnanaged by it"s board of clirectors such tirat the mernbers of the boa:'d

wcre represented by S Co,'s counsel; furtltertnore, this court, found
runavailing M's ir,rgumont that, the chairperson of ttte boiucl wils deprived

of her authoril.y to rr:tain c:ounscl on beh:rlf of S Co, because S Co. rvas

in tlie process of windimg ulr il^s opt:rations, as it was irnplicit in tht:

cirairpersorr's authority in ttre winding up proc(:ss to resolve lhe oul-
slanriing obligations of S Co,, wNch included the plusent litigation,

3. 'l'his court found trnavailing M's claint that tlte trial court deniecl hirn due

pr'ocess of law try denyirtg liinr an evidentiary hearing on tlte question

of u'hcther he had violated rule 4.2 of the Rules of I't'ofessional Conduct,:

altliough at oral argllrnent on the nrotion for protective ortler, thc trial
court did not pt:nnif M to call Lhe chairyrcrson to t.estify or to put ttre
chairyrerson's prior deposition tcstirnony into eviclence, none of t.he

t ' . piu'ties disputed thr: mati:rial fucl^s, inclu<ling that is wits M's undcrstancl-

ing that the nrr:rnbers of the troard were not rcpresenbed by S Oo.'s

counsel in t.he utrderlying action, ancl ttre trial coutt thus prollerl.y con-

cluded that art evidentiary hearing st:rued no pulpose as the question

before it was one of law; furfhel'rnorc, the triirl court, gave M an opportu-
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nil,y l,o rrrgue lri.s pclsit.ion ancl t,o r:t'eitt;e a Lert:rir'<l such LhiiI it ditl rrol.

clr:ny NI's crorrsl.i[rtf.ional rigltt, 1.o clrte I)I'ociess.

4. M t:otrlcl nol,ltrev:ril ciu his r:laitu tltat l,he t.rial cotrrt itbttsr:cl it.s r'lisc:r't 1.icln ltv

rt:l'u.sing l,ct pelruit hinr to I)r'(:soItt. testittittny or 1.o place the chailpcrrson's

rlepo.sition testinronv into r:viclcttcc, wftic:h evidcrrcc hct zrllegt:cl sup-

port,ecl his clainr tlrat. r:cxrnsel for S (lo. luttl uo lcgal a.irt,ttoli[y [o re1>r'c.serrt

S Ccl, in pursuing its corrrrtelclainr; tlrt: l.riul <:out'1. accclrt,ed as tnre: NI's

ol'fer of ytloof arrcl neit,hcr t.he tesl.itnotty nor l.lie cleposition transclilrt
rvoulrl har,,e nratet'ially aictecl that r:clttt'1. in it^s decision on t,lte nio[iorr f or

1lr'ol;ec l,ive o rtlt:t'.

Algrrerl May l2--officially rr:lt:ast:t{ Novernbel t0, 2015

I'rocerhr.t'u I I Ii,s I o'n t

Writ of c'rror lrom ?In order of t;he Superior Court
itt t,he judir:ial district oI Waterbufy, Ilort,. Ilot"ba,t-a, ,J.

Sh,eeclgl, .iudge t,rial refcree, granting t;he motion fr;r trlro-
tective order fllecl by fhe defenriants in error, brought
tcl the Suprerne Coufi, whictr fransferrred the mal,l;er to
this court. Wit of' rnt'or dis'rrti,ssed.

Geot"gSe E. Men rIi,LLo, self-rcpresented, the plaintilT
in error.

JqfJre'U,1. I\Lrr,le?J,wrLh whont, orr tlre brief, was A'nli,l,n,

P, Rossel,ti,, for t,he clefendant;s in error (narned de['en-
dzrnt et al.),

Op'itt.iott

LAVIItltr, ,I. This cilse cornes belore this court orr ?L

writ, of errrtr brought by t,he pl:rintiff in error, George
tr. Mendillo, attorrley for the plainl,iff, .Inlie M. Sowerll.
In his wril, of en'or, Mendillcl alleges that, cluring bhe

course of a hearing on zul ernergenc:y mol,ion for prol,t:c-
tiVe or(ler (mot,ictn f or prot,cc[ive rlrcler), l,ht: 1,ria] cour'|,)
I:loyt,. IJat'be,'t'e,,J, Sh,r:edg, judge l,ri:rl referee, (1) irnprroJr-
crly fcruncl thzrt; ltt-'had violafecl t'ulcr 4.2 r>t the Rr.rles cll'

Professional Clondrrct, zrs there was no clear ulnd con-
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vincing evidence 1;o warrant such a firrding, (2) violat,ecl

his state and felderal r:onsl;itutional rights to due pro-
cess, ancl (3) abused its discretion by refusing to let.

hirn tr)r'esent testimonia,l ancl docutnentary evidence at
the hearing on the motion for protecl,ive order.r We

clismiss the writ of error.

The record discloses the following uncontested facts.
The underlyrng wrongful discharge act;ion (Sowell
action) was cornmenced in ttre sumlner of 2012, Sowell
lrled a revised complaint on August 30, 2013, alleging,
in relcvartl; pad, ttrat she wa*s a licensed marriage and
family therapist wlro had been employed by the defen-
dant Sor"r1,trbury-Middlebury Youl,h and I"anrily Services
(agency) to provide mental health services to students
and youl,h in the defendant Region 15 School Districl,
(Region l5), The revised complaint aiso alleged that
the defenclant Deirdre H. DiCara was the executive
director of the agency, and l,he defendant Mary Jane
I\tlcClay is the chairperson of the agenr:y's board of
directors.2

Sowell furlher allegecl that the agency hired her as

a counselor in 1997, and that shel tlecame the zrgency's

I In his brief to fhis corrrt, but nof alleged in his writ of el'l'or, I\{cndillo
cotttertris t,hat "thcre is a substantial lil<elihood l,hat the Idefenriants' corrrrsel]
tras corttrnitfcri violat,ions of t.ire Rules of Prolessional Condrrct," Wc declirtc
t,o i.rclr.lress the clairn as it is not prolierly trefort: us. As Menciillo hirnself'
t:on'ectly pclints cxrt, bcforc A sirnct,ion for a violul.ion of the Rukrs of Prolr:s-
siotral Conduct; nray be irnpost:rl, an atl,orney rrrust be given ferir no[ic:e zrnd

alr opl)orttrrrity lor a hearing, See CF'M oJ'Cornzectt,r:ttt, Inr:. v, Chotudh,ur"y,
239 Conn , 375,393, 685 A,zd 1108 (1996), ovenulecl in part on otlier grounds,
St,nt,e v, So|nzott,, 250 Corrn. 147, 154--55, 735 A.Zd 333 (1999) (en banr:).

Mendillo also asks that this court vncate the oldcl'granting the nrotion
lor prirtective orcler, Altirough the writ, of error :rrises ft'orn ttre uuclerlyinpl
Sotttel[ acl,ion, tlie Sotucll act,ion it"self is rrot bef r.rrc rts, Ttre propriety of ttie
protective orcler, therefore, is no[ propcrly bcfore us.

2 In this opinion, we refcr to DiCara, Mr:CIay, and the agency a.s tire
riefettdants ancl t,o Region 15 School District, as ltr:gion 15.
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clinicerl rlirect,or in 2006. Iicginning in 2010, clisprrtcs
about Lhe agency's nranilgement :rrose bet,ween Sowell
anrl DiCaraand McClay. Soweil zrllegerl l,hat in l:r.te 201L,
she reporLed to l,he supt:rintenclent, ancl rnernlters o1'tht:
Ilegion 15 bciard of' cclucation her suspir:ions l;herl, t,he

agency had violzrted sl,zrl,t: laws zrncl regulirt;iolrs, She also
alleged thal, I)iCara ancl McClav crozrt,ecl a hosl,ile worl<
environrnent,, and fhat she experiencecl severe liypur-
l,ension recluiring het' to t;al<e a rneclical leave of atlsence
irr eiu'ly 2012.f\y letter dated l,'ebruar-y 2I,2012, Sclrvell
noti{ied 1.he agerlcry that she inl,ended to resign her posi-
tion as clinical director effect,ive June :10, 2012. On Il'eb-
ruary 25,2012, Sowcll rer:eiveti a ler[ter' lronr fhe zrgen(]y
terntinzrl,ing hclr ernploSrmernl, e{'f'ect,ive irnrnediat;elv.
Sowell allegecl thal. DiCara zrrtd McClay cctnsprirecl l,o
terrninerte her elrlployment clue to her physical clisitbilit,y
and the fact that she hacl disclosecl the agency's viola-
tions oI law. Sowell's l,wenty-one count revised c:om-

trilaint alleged various l;or'fs, breaches of c:on1,rzrct,, anfl
stttttttclt'.y violations against, each of the defcnrlants ancl
Itcgiorr I5.

On octoberr 30, 2013, llre clef endants filecl an irnswer
clenying the rna[erial allegat,ions of the revisecl coln-
plaint zrnd alleged special clefenses. The agcncy alscr
alletged a bt'each of contract counl,erclainr l;hal,, on in{or.-
m:rtion i-rncl belief, clzrimed t,hat on dat;es when Soweli
reporfe<l that she wils tclo ill t,o worl< at the agency, shc:
engaged in her privaLe coLlnscling prractice and wits
colnpensat,ecl by her privat,e clients for. her sr-tivic:es.
Nloreover, Sowr:ll lailed t,o inform the agency [hzr.l, slir

,'1.?.1 errgaged in prival;e pracl,ice wlrile she wzLS on paid
sic]< Iezrve t,hereby breacl.ring l,he c:ovt-'nant of'goocl firil.h
zturl {a.ir dealing, hetr tluty of lclvalt,v, ancl lier cluty r>J

honesl, zrrrcl faithltrl scrvice as:In ernplovee ol. thc:
agcncy. The agerlcy allergr:d cleunages,
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On Decernber 5, 2013, the agency filed the motiott

for protective order in which it stated that it was ser:king

"a,rr ernelgerlcy hearing and protective orcler to pet'ma-

lently eqjoin Mendillo, Ironr having any tttrther

cont,act of any kind with nrernbers of 1;he Board 9f
Directors of [the agency] without prior permission of

Counsel." In the memorandurn of law ztccomtrlanying

the moticln for protecl;ive ordo'r, the agency representecl

that;, at all times relevant, the defendants were and are

represented by an attorney, Jeffrey J. Tinley, of ttre law

firm of Tinley, Nastri, Renehan & Dosl;, L,L,P (Tinley

tirrn).3

The ntemorandttm of law in support of the motion
sel; forfh the following facts. On Decetnber 2, 2013,

Tinley received a letter signerl by Mertdillo that wrts

dirtecl Novemtrer 29,2013.4 At,tached to that; ltltter were

3The recorcl clisclosr:s that on Sep{.ernber 6,2012, thc'l'itrley firtr filecl att

apllearance on behalf of thc clefentlanls. Attorney Jeffrey J. Tinley signed

the appearilnce fornr anrl certifiecl t,hat a copy of the appeilrarlce wa^s rnailed

or clclivelecl electlonically to Mendillo and to Shiprnan & Gootlwin, LLP,

counsel for Region 15,

'l'he'l'inley finn is ut>w known as Tinltly, Reuehan & f)ost, LLI'.
'r Mendillo's letter to l-irrley slat;ed: "On Octobcr 30, 2013, [tlte agency]

filed a Corrnterclirim agairrst [Sowell] in the captioned irction. At cieposition

orr Novelrbcr 2"o, 20lil McClny, Chairrrtan of t,he [agencyl Board of

Directors, tr:stified that she autirorized you to file the Coun[erclaim wit]rottt

authorization by the' [agency] 13oru'd of Directors. Itrtleed, McClay testifit:cl

that, there has been no meeting of the [agency] Board of Direcl,ttrs since

.luly 2012.

"il{cClay hacl no le gal authoril.y to atttJrotize yotl to file that Counterc:lainr.

Beyoncl ttrat, the asserbiorrs r:ontzritred in tlte (loutrterclaitn ztre fal.se ancl

li[elous apcl mar]e wit]r ntnlir:e. 'l'he Counterr:lairn was filcd to accotnplislt

an unlawful purlrose iurd is an unlawlirl atruse of proc:css. [Sowell] ltas rnaclt:

demalcl for witliclralval of the Counl.erclaiur l,o eaclt tnt:tnber of t,he [agtlrtr:yl
Board of Dircct.ols, Copies of the cletnand lettt-'rs a.l'e etlclosetl.

" 'A lawyer shall not bring or tiefend a proceeding, or assett or controvert
any issue thercin, unless there is a trasis itt law and fact for doing so thill,

is not frivolgus .' Rule 3.L, Ilules o.f Prefesst,orznl Concluct. Dttntantl is

Lrereby rnack: t,hat the un;ruthorizecl ancl libelous Ootlttttlrclilim be wi[lt-
clrarvn irrtrnecliat,elv, "

"/s/ (]corge E. Mr:nrlillo."

_ 
r01
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copit)s c>f' a r:litittt lel,l,er t.hzrt; Mendillo hzrrl sent; clirec{J.y
t,o menrbclrs clf 1,he ngency's boarcl of. clirector,s,s 5ul, ngt
to Dicarzr and Mcolay. In l,he clailn letter, Menclillo
suggostecl t,hal; corrnscl for l,he zrgency hacl filed t1g
counterclainr r'vit,l-xrut zrut,holity a.nd l,hilt, the boarrl

'i lVletrriillo's clitittt let,t.et'1.o eaclt of'Llrc rrrernt>cr',s o['l,lic:rgi.1cy'.s ll'arrl ol,
rlit'ect,c-rt'.s .sl.atecl: "l t'tl1lt'esrtul. . Sou,ell irt r:rlnnctc{.i<,rr-r u,it.}r I,lrc: r.cfcr.r:nc:erl
lawsrtil.. Avail;rltlt: rcr:olcls irrclit_-atc l.ltat,.yorr al'(]:I rrrerrrlrcr.of l.lre IJoar.cl ol,
I)ilec'tols of It.ire atr1cnr:y]. on ,-[rrly l]1, 2()12, I u,r.<il,c t,c_r 'l'inlev,
Ilhc 2$(]l)(:]'.>-] legal cr.rttttsel, infot'rtrirrg hint tha1. urc:lr tnenrllr:r.f [lr.
IageIl(:y's] I]ozrrcl of I)irc':r:l.r>r's shorrlcl J<nou, t.hat. i{'l.ht. a.fl'ai1s of Itlr. agerrcv]
in rlissrlltttiolt w(lI'c ttol, r:otrdrrc:tr:rl ilt ac:rrolclarrce with Ilir,t l:rw, iprlivicl.al
Illgr:rrcy] IJitat'rl tttctt'tbet's rrrighl be lrelcl inclivirhrally urrcl ltctr.sgrrall.y lialllt:lrl Sowtrll aticl l:o o1,1ter' Iagerrcyl c'r'ccli[or'.s Iir1 rprsat,is{'iscl clai'rs t>r.
ttnsal,isficd jLrrignients against, It,tre agerrcyJ, A <:opy gf lSaf lr:l.terr.is e*cl,serl.

"On Not'erlltl)ct' 2i-r, 20lll lVIr:Olay, (lliaiunan of t.5t: Illgcrr<.y] l]'a'rl
of I)jIt:cl.ot's, l,eslifi<rrl al, clelto.sit,iorr t:hal. l.lre insrrler.of Ithe agr:nr..y] l)it.ecl,,r.
anrl ofl'icer'li:lllilil,y is dcfenrlirrpl t,lrt: Sowtrll lawsuit unclc.r.a r.csicl'v{}t,io. ,1.
t'iglt1.s"l'ltis l'll(ltltls that: t,lte instirattr:r: conlpi.l.lly rritry cler:line fg ltay irll 'r.irl)al'l. of arry.itrtlgttttlttI r:nt.ct't:tl agairrst, [1he irgenc:y] aurl i1s Ofl'ic.r.s :rrrrl
f)iltlctors in 1,his niitlter. IVIcOlay l,c.st,if iccl fur'l,hr:r' t,h;rt, It1e agc.c.yJ las rr,
a.sscts flonr which a,jr-rclgnrcnl. rniglrL bc sal.islie<|.

"A<-'t:orcling l.o I\{c:Ollly, l,he Iugcnc:yj I]oitlcl of I)ilcc[ors her.s nol; uiel; sinr:.
,hrly 2()12, Nol,withstanrlirrg t,lrut far:1,, Mcolay arrth6r.izetl 'l.j1le.y tr,r I'ilt,
;t (lourrtert:lainr by It,he agcncyJ against Sor.vcl] on Oct;'ber 80, 2011,
I\{cr()lay Itatl tro lcg:il arrtlror-ity 1,o {-rlt: thaL oounterclair-u with''[ 

'r.r.r1r.r.
attl,lioriztttiott ft'ottr tire Iagt:nr:yJ l]oarrl r-rf I-)i1c1t.grs, In 

^rlrliti'.,M<:Ol;ly is in a c:tttt{'lict,r:cl Posi(,ion vis-ri..vis Il.hc agt:rrr:y] irr l,h.t. s)re is a (:o-
clel'cttdant. itt l,ltt: lawsttil, l>y Sti'rvell artrl lrer inl.elt.sls zrncl l,hc rrrter.c,sts o['
Il.he agcncv] irr Llral, lar.r,srril, iir.r: in r:orrllir:t. Nol, only clot:s Mr:()lay lacl< l,he
lcplal lrtrl,holit,y Lo I'ilr: the (-lorrrrttrlclainr rtrr ltehall.of. It.he: agerrc:yJ, she rrrav
ttoL 1rt'O1rcrrly t:a.sl. tt rzot,e ils it lllonrber ol't,lre Iagetr<:yl [3o1r.rl ol'l)i'ecl,'r.s irr
lrlt.y ttra[l,cr pct'Laitrirrg t.rl ncLiotr 1,o be ti.rlcr-:rr on be]rall'ot'L1er Iagc.ltc:v] irr l,lr.
Sowell lar,v.srrit.,

"Yotl ztt'tl ltot'ell.y arlvisecl tha[ [he a.sst,'r'l,ions clonl,ainecl in l,hc Iagenr:y]Oottltl.tlrclairrr againsL Sou,ell alt: falsrr ancl libtrlotrs anrl r'acle u,il,h
Ittalit:tl, 'I'lir: Ootttrt,crt'clzritn was filecl 1,o uccortrlrlish an urrlawfrrl irltc'ior,'rr.-
I)oso anr,l is a.n lutlalv{irl irltrrsc o['1tr.oc:uss. ,l.h(r Oounl,rtrclairn nrust br: wit.h_
clluwrr irtrrrrecliirtulv.

"Yotl iit'e ftlr[.ll0t'ilclvisct[ 1,lrat. the irrrrrruniLy li'orrr liahilit.y of ciir,.r,t,r.s urtrl
ofl'it:q:r's tlf trottl.lt'rlfit. t,ax t'xt:tn1ll, orgilnizirtiorrs riou.s rrt.rI sxt.rrprl t.rl rla.ra1.1cr
0t' itlitrry cattstlci lry Iet'lclcss, willl'rrl r.rl wa.nl,on nrisc:orrrlrrc:1.. y'rr sh'trlcl
t:tlttsttll lcrgal i:tirrrrst:l rvillr lrrllarcl ttt l.ltcsc rrlairrrs. I)lt asc r.rlllv on ot. ltclr.ir.c
I)t,r:t:rritlcr' 13, 2013, If rto I't:1;lv is r.cceivcrl llv l.lrat, rlat<. lt.Sal'acti,,,t tvjll ltt:
lal<en zrgi)ini;t, yilr i.rlivi<lrr,lly, witlr'rr1, lir.tlrt:r. r-rrl.ir:c,

"l['yotr Itave ol't'ir:ially t'csigrrctl as ofl'ir:cl ancl/or rlilet:1,6r. .f'Il,lre zrg(]11(:v]
lllt:a.stl 1ll-tlvicle rtttl wit,lt wt'i1.[ctt evirlencc crorrfinnirrg tlrr: r.t:sigrrirtirrr lurcl
l'lrat tlle |C.signal,iott lta.s ltcrcrt rrrrrcle irr courlrliarrc:c: with alrplit:able lr,r\4,,,,

"/s/ (icc-ir.gc Ii, Mctnclillo."
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members coulcl be indivicltrally liable to Sowell. The
rnernorandum of law de*scribecl l,he conl,ent of the claim
letterG and set forth the pertinent portion of ar[icle IV
of the agency's bylaws.T The menrorandum representecl
that during discov€ry, the defendants had pr'<lvided
Melndillo with a copy of the agency's bylaws. Moreover,
it represented that Mendillo never obtained Tinley's
perrnission to cornmunicate directly with the board
of directors.

The memorandum of law identified the defendants
and Region 15. It set forth Sowell's employrnent history
with the agency and that she is Mendillo's sister. It also
describecl Sowell's cause of action against the defen-
dants and stated that the agency had been dissolved
on December 27,2012, and was in the process of wincl-
ing up its affairs.

As to the applicable law, tlre memorandunr of law
cited mle 4.2 of the Rules of Professional Conduct,
which provides in relevant part: "In representing a cli-
ent, a lawyer shall not comrnunicate about the subject
of the representation with a party ttre lawyer lcnows to
be represent,er,l by a,nol;hcr lirurver in the matter, unless
the larvyrr lrns thr: {:onsenl, of the other lawycr or is
authorized by law to do so. ." The agency adcled
that the purpose of rule 4.2 "ts to preserye the integrity
of the lawyer-client relationship by protecting the repre-
sented party from the superior knowledge and skill of
the opposing lawyer. The rule is to prevent situations
in which a represented parby may be taken advantage
of by oppo sing counsel. " P'i,nslc?J v, S ta teus i,d,e #.r'irrr rn?r 6(:r

Committee,2L6 Conn, 228,236,578 A.2d 1075 ('l$Jt)0).

6 Copies of Mendillci's letter to 'finley iuxl tire claim letler to the boarcl
of directol's were atkrched to the defenclants' nrenrolandurn of law,
" t Arfible IV of the agt:ncy's ltylaw.s provicles in relcvant pzrrt: "3, Pr)wcrs,
Responsibilitics and Accorintabilities. Ttrc corJrr>rate business aftairs of ttre
corporation shall be managecl under the direction of thc Iloarci of l)irectors,
except as nlay be otlterwise provided in these Bylaws r'lr l,he u"rticles of incor-
poration,"
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T'he agellcy ttrgued 1;hat when bhc client is url orgzl 
^iz^-tion, those inclivicluals wlto have nranagerial responsi-

bilil.y {bll within the rlefinil,ion of ur clicnt a^s l,trc ternr
is ttsed in t'ul e 4.2, citing specific langllage in t,he 

'l.ficialcolnnlentitr.y trt rule 4.2.8 Il contendecl that Me^clillo
l<nowirrgly :rnd wilfully violatc.rl rule 4.2 be.ause he
l<new thar, the agency was representecl by counsel as
he h,cl a copy of the agency's bylaws that sl.at,r: t;hat
the board of rJirer:r.ors rnanulges l;he agenc.y's business,
'l-he ilgency at'gtteri l.trat becausct l\{entlillo conrnruni-
caterl direcl.ly wiLh the mernbers o1't;he boar.d of clirt.:c:.
Lors and l<ttOwingly requetsl,ed t,hzrl, tht-.y aul;hor.izc fhct
withd'zrwal of t;he agency's co'nterclairn ag'r.s1,
Sclwell, hL. trzrcl violal.ed r.ule 4.2,

The agency also citecl rule 2.15 of t,he Cocle of ,Iudicierl
Corrducl;, itt sttppor[ ol'its rncition for a protetcl,ivct order.,
llrrle 2.15 (d) provicles: "A juclge who 

'eceiv.s inf,or.rna-
t,ion indicar;ing a substant,ierl Iikelihoclcl l;1at a lawyer:,
has r:otnntil,l,ed a violation clf thc Rules oi professional
Ccrndttct shall take zrppropriate action." See fiet.gero,rt,
v, Mac:lcler, 22s conn. llgl, JgT, 628 A.Zd 4ilg (1gg3)
(court, has aut,hority to regur:rt,e conauct of. attorneys
and cluty to enlorce startclat'cls regarcling ttreir.conducf).
The lnenlot'anclttur of law c,onclircled i'nat, given Mcn-
dillo's direct cornnlunication with l;tre trnarcl of clirect,ors
regelrcling t,he rneril;s of the agency's counterclairrr
ag:rinst, Sowell 1'or ttret purT)ose of influencilg []reir dt:ci-
sion to wir,hclraw ir,, t,he agen(jy was entitlecl 1;o 2 pr.ot,er:_
f ivtl or'der prohibiting Mendillo l'rom having 

^rrbherP rrir" l'ltc llgollcy t:itecl the following polt,ion of t,he official comrnr:nta.y to .rlcr4'2: "ltt l'lttt rnsr: ttf'att tn'gan,i,ztr,l.ictrt., t.ttis [ltilcr ltrolt.i,b,ils unttrr,tnica,t.i"orts
bg a' ['ct't't;'yct' .frtr r:rtc prtt'1.'11 cortcenui,rL11 tlte .nttt.t.ley1rt. ,t,r:pt.esr:nl,rt.L,i.ort. 

ttti.l,lt,
P(tt'$utts hrt'ttittll Q, ttt,(t,tt(L!Jeri.ctl. resT;orts'Ibi.Li.l.tt cnt belm,(l'ttf' tLte ,t,gattiz.nt.iott,
attd tvit'h arty otlter pel'son wltr-lse acl. ol onri.s.sion iri c:o.rrr:cl,iorr rvilh thetttatLet' ttray lre intljtttecl to lltc' orgurrizat,ion for l)ul-poses of civil or c.irni.alliaililit'.y or wlttlsc st.atetttr:ttL nray' consIitrrl.e ancl aclurissi',. o. t,lre p.r.l. o'l'lttr organizitf iort''' (lJltrPha.sis aclclecl,) l?irlcs oi' pr.of'cssio^al (),.clrrct 4,2,c()tiIlnentzu'y,
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runaul,horized cornmunication with the board of direc-
t,ors. Significantly, the ilgency requested only that its
rrrotion for prol,ective order be granl;ed; i,t clict rlot, a,slc

th,e cou,t"t to san,cti,on Merld,i,Llo.for co'rrL'rn?1,n'tce,ti,ng tui,tlt
the bou,rd o.f' di,rectors,

Sowell filecl an ol{ection to the agency's motion lclr
a protective order. In it, she argued that the agency was
a dissolved nr.rnprofit nonstock corporation and that
the counterclaim was filecl without the knowledge or
consent of the board of directors. Although Tinley rep-
resented the defendants, Sowell argued, lte did not rep-
resent the board of directors in their individual
capacities, She reliecl on rule 1.13 of the Rules of Profes-
sional Conduct 1;o supporL her argument.

Sowell also argued in her written objection that the
board of directors had not authortzed Tinley to repre-
sent the agency in the Sowell action or to file the coun-
t;erclairn, which contained false and libelous allegations.
In support of her arguments, Sowell relied on porfions
of McClay's deposition at which McClay tesl,ified that
she had not communicated with the board of directors
since the board last held a rneeting in July, 2012.e Sowell,
therefore, argued that McClay lacked authoril;y to repre-
sent the agency in the Sowell act,ion. Moreover, Sowell
argued that a conllicl; of interest existed between
McClay and tlre board of directors because McClay is
a defendant in the Sowell action. In r:onclusion, Sowell
argued that unless Tinley could estzrblish that he was
retained to represent the agency by a person who had
cotporate authority to do so, he lacked standing t<_l

proceed with the agency's motion for a protective order.
Srtuell ,contended tlzat the only 'issue ui,th regarcl to
tlt e protecti,ue ordet" "'i,s lDLtetlt er tLue not'i,ce clu'irt let,ter
sent by fMendi,llo) to 'i,rt diui,duul membey's o,f tlt,e
lagen,cA'sl bou,rd of d,i,rectors, adaisi,ng them th,a,l, the.y

u Sowell deposed McClay or.r Novc:rnber 25,2013,
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't,oi,l,l, be h,el,d, psrson,a,l,l,'y l:i,a,bl,e l,o [Lt,ct'] 'iJ' I}rc co'LL'n,l,ey'-

clairvt.fLl.ctcl b'U ltlt e a,gsencru)'i,s 'nol, un,t,|t ch'azun,, 'ts ytrolt'i,b-
iterl b'y t'u,l,e +,2 o.l' t,lte R:ltles o,l'' Pr"r2less'i,ctt'tctl, Or.tn,d;t,t,(:1,."

(llrnphasis a<lrlecl.) Mor:eover, Sowell represr:nted thzit,
Mer-rclillo woulcl not conllnltnicat,e witlr rnembers of l,hcr

board ol direr;l,rtrs withrxrt a coul't order ot' Tinlev's
consenl;.

Sowell also argued t,hat l;he motion f'ot' prol,er:tirrr:
order was irnproper and unneoessirry on t,he grounds
1,ha1, the agency wiLS a dissolvecl corporal.ion ancl that
McClay is tl.rc only mernbi:r of l;tre bo:rrd of direcl,ors
who has been actively engergr:d in t,he winding up r)f'
l,he agenc.y's affairs. In addition, Sowell clairnecl that,
IVIcClay has er nraterial financia,l interest in t;he outcornc:
ol't,he So'rnell, action and that she did not have tlre aut,hor-
it,.y t,o rctain 'I'inley. Also, Sowell zrrguecl t,hat T'inley
owecl a duty to the agency aucl the indiviclual rnembers
of I,he boarcl of clirectors to explain tha1, the count,cr'-
clairn constit,ut,ercl zrn abuse of tr)r'ocess that was lil<cly
to result in substantial iqjury l,o [he agency and rniglrt
rea^sonably be imputerl 1,o the indivi<lual directors. In
r;upporl, of her argurnent, Sowell relierl on rulcl 1 .13 (a),
(b), (I), and (g) of ttre llules of Pr'o{'essional conduct.r0

t0 Rrtle 1.,13 o{ t,lte Ilules of Pt'oft'ssional []oncltrct proviclt:s irr lelcvarit,
ltttt't: "(a) A 1o1a,yel'crtr1'rloyed ot'ret,ititrcd by iLn ol'garrizal.ion represents t.lie
orgattization ac:tiug through it.s ch.rIy iiuthorizecl const,ittrerrts,

"(b) I1 a l:rwyer fot'an org,anrzLltiou knor,vs l.hat an oftl<:e:r, elrployec or
otlter pcl'soll assoc.iat,cd wil,h [he ot'ganization is engagerl in ac:tion, in[enris
tci erct ilt' t'cfuses to act, itt a ttrattcr t'elated to t;ht- representa.t,ion l.hat is a
violat.ion ol'law . . , that lerasouatrly rnight be imputecl to fhe or.garrization,
attcl tliat is lil<el.y 1,o result, itr sttirstarrtial ir{rrry l.o t}re ctrgarrizalion, then l,hg
l:iw.yct' slrall 1tt'oc:eecl as is t't-.tt.sclnably ncocr-sLrry irr 1,he l;csl, irrt,slest 9l'
[ltc .rgarriz.tio^, 

::: ::: :i:

"1f) In tlealing witlt an ot'gitttizal;iorr'sj tlirectrtls, o{'f icels, i:rrrployr)os, lnellr-
bcrs, sltarelrolclels ol ot;her coltst.it,rrerrts, a lalvyel shall exltlain the icientil.y
of t,he CIittnt. rvhen l,hc lawycr l<trow.s or r-easouilbly shoulcl l<now t.hat t.he

tlt'g;rnizal.iott's itttet'esls are aclvet'sc t,o l,ht>se o1'tLre constitucrnls wit.h whom
t.tre lawycr is clcaling.

"(g) A lawyer l'cpresent,irtg arr orgarriz.irtiorr nray also reltlesepl, arry 9f its
clit'cctclrs, of'[ir:et's, cmllloyces, ttrerrtbers, sheu'cholctcrs ol other cclnslitut:nts,
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Sowell a^sserl;ed that Tinley had not met with the board
of clirectors t,o obtzrin their informed consent to :rllege
the counterclainr, as he was required to do. Sowetll was
of the opinion that the individual members of the board
of directrlrs were not Tinley's clients and, therefore, it,

was not inrproper for Mendillo to communicerl,e wil;h
thenr. F'or the foregoing reasons, Sor,vell asked that the
rnol;ion for protective order be clenied.

Mendillo, Tinley, and Attorney John Mqf ewski of the
Tinley firm appeared before the court on December 12,
2013, to present argurnent on the agency's motion for
protec[ive order. 'I'he court stated that it had read the
rnotion for protective order and woulri hear from the
parties. Wlen 1,he proceeding cornmenced, Mqiewski
inquired whether the cour'f needed argurnent. The court
responded, "no." Mqjewski reminded the courl; that the
defendanl,s were not seeking sanctions, which the court
stated it understood.

The courl, then turned to Mendillo, and the lollowing
colloquy transpired.

"Attorney Mendillo: Your l-Ionor, the represenl;ations
that were rnade in my objection concerning
McCIay's statements at deposition have, in far:t, been
verified. I do have a transcript-a full transcript of her
detrrosition testimony given on Novenrber 25.I thirrk her
testimony is directly material to the issue of whether
or not it wa^s appropriate to send the notice of clairn.
Ietter to the individuals, And McClay is here to
testif.y, anrl I would ask that she do so.

"'fhe Court: Do yo'u tlui,n,lc l,ltat's trer:ess(Lr"!/? Do :t/oI"L
tlt'\ttk the court ca'rl"rlot rtd,e on th'i,s moti,on witltou"t

subject t<; the ltrovisions o1'Rule l.7.It the orga:rization's consent to ttre
clr.tal rept'esentation is required by Ilule 1.?, the conscnt shall be givel try
an approltriate ollicial of the organization othcr than the incliviclual wtul i.s

to be t'opl'o>^ontecl, or by thr: shueholders,"
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ha,ts'[,tt,yy h,r:at''d, .f:t'o'n], Iltk:Ola,,q lLe:t),i:n,q ?.ee,d ,!J7,LL1.

T ruo l;i,o'ns e,?l cl, ?'e"l)?'esen,tct,t,i,ort,s!)

"At,t;orney Merrclillo: My only issrre, your llonor, is
baserl oll thr: itrfornration availzrltlc l,o rne at, l,hel tirne
l,he ob.jerction was filed. There w?ls rro legal aut,horitv
for 'I'inley. Ycyu'ue t'ee,d t,lte objer:l,,i,on, Tliere \ rAS

rro legal authoril.v for Tinley 1,o be representing
Il,he ag€rrrcy] in this nratter, ancl theref ore, I clon'l, t,hinl<
hr: has starncling.

"The Courl;: Well, thurt's not before
firsl. of all. 'I'tral,'s nol; par"t, r.rf t,his issuel.

I-,,et;'s pret,end, sir, l,hzrt yorl wer.e
in 'iL lawsuit. Aud along cornes
clefr:ncling t,hzrt case. And he lvr-it,es
yc)Lr iis nly lawyer, bul l,o whal,evcr
were in tlre lit;igal,ion. 'felll rne
appropriate, sir? Ile lronest.

"Attorrrey Mendillo: well, Your Flonor, ba^secl on the
far:t scenario that you prescrntecl, I woulcl say no but I
thinl< tha1,

"'lhe Cout't: []ut;there isn't a cliffc.rent law f or clil'f er.eul,
f'trct scenarios. I-lere is ther thing, When you writ,e
t;o opposing courrsol-arrd I unclerstancl you sent; a copy
of it to Tinley, I bclietve; cor.rect'/

"Attorney Menclillo: Yes,

"The courl,: But you were also generolls enotrgh, sir,
1;o send a copy 1,o all ol l,he people l,hzrt they represenl,ecl,
okay. And wtrettrer you inl,endecl it, clr not . the lel,t,er
w?ls sr,rc:h fira"t, you sl.rucl< out,. And t,o t,ell 'I'inley,s
r:lients your view of the law as it apJrliecl (,o f6em, nllrn-
llc| one, Lhal.'s not [)roper, sir'. 'I'hcy ]rire6 Lrir'. A.rl
rvhel,trer yon woul<l be a betl,er choicel, is bcyoncl tlre
pale, because he's tl-reir la.wyer'. So, for yorr to sencl a
copy of the letter to 'finley and t;o eaclr of his
clienl,s at the sarnc l,inre ancl prc)c(x)d t,o l,ell t,lern wh:r1

the court t.oclay,
I{ere is t,he issue
I'epresenting me
. 'l'inley who's

a lcl,l,ctr not only t,cl

ol,hcr Jlart;ies l,herer
if .you t,hink that's
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the law is, and to present a kind of veiled threat of
what will happen is just not approprial;e Ancl I
know enough about you, sir, to know that you didn't
intend any of these consequences, but it doesn't alter
the fact that you are comrnunicating with his clients.

"Al,torney Nlendillo: Your Flonor, if I rnay 'l'he
issue under rule 4.2, nunrber one, is whether or not
this is ttre transaction, the sarne transaction. And ttre
transaction that Tinley's firm represents lthe
ilgencyl ix l,ht"r clerfcnsc o{' a lvl'ollglrrl rlischarger cinirn.
Nr.rw, It,]rc i,t.q(:ncyf t::lnsrrr-l in Arrgrrsl,, g0l,J, artrl r,vls rlis-
soltrr=cl in I)ccerntrcrr', 2013, Altcl t.hr,r r-:l;rinrs whit.:h wcrn
assertecl in the notice letter l.lta,t, I l-ilt.rtJ havel nol,hing t,o
do with the wrongful discharge claim. T'hey per-
tain to causes of action which have arisen since the
wrongful discharge. And I think that . is the princi-
Jlal issue for the court to focus on.

"'fhe Court: No, sir. The Jlrincipal issue for the court
to focus on is what is proscribed by rule 4.2 of l,he
Connecticut Rules of Professional Concluct. And I spe-
cifically refer to the language ttrat says, 'when represent-
ing a client, a lawyet' sltall trol. (:orlrnnrnic;rl.c atrctut, l,lrc
sutrject of the represen[at,ion rvil.h u lrart,y l,trc lnw.yt:r.
lcnows to be represetrtecl by ;urollrcr li1-1,rryt)t'in t.[e ltal.-
ter unless the lawyer has the consent of the other lawver
or is authorized to do so.'

"It doesn't make arly difference, sir, which cause of
action you want to focus on . . What matters is
that thgse people were . Tinley's clients, ancl sencl-
ing them a copy of your letter at the same time that
you . provided il t:r-rp,y t.tl . . T'irttrry, clur,r$rt'{. ttrnl<rr
it right, sir, That's wltaf, tlre nrle fr'{tLl$, It dr:lc,lsp'1, sr1y
atrything about representing (.)tI ;r l,rrior c:lail'n (1r t.of)1.{:l-
sentation oI1 a clifferent cuusc o{' lr:l,ir:rn, I{; rloersrt'1, t:;ll.e.
You can't communicate with tris clients withouf his
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express consenl. :-ilrl poflnission, and we know l,irat
waslr't, clclne.

"No sanctions are asl<ecl here. And thal; is fhe
way, I thinl<, franl<ly, I ttrink one counsel shoulcJ l,reat
anol.her'. Btrl, ttrat; is the cotrrl;'s clea,r view and l,hat is
that; there was a violzrtion of'l;h;-rl. rule of' conduct,.

"All,orney Mendillo: Your llonor., becaLlse I 6e tn[<g
lny Jlrofessiclnal responsibiljties ex[r'enrely setriously

"The Court: I bcrlieve t,hat,.

"Att<lmey Mendillo: I would li}<e t;o, wit,h fhe courl,'s
permission, to rnal<cr a rer:orr-l because I travc
res0archecl.

"l'lte Cottt"t;: You, (:e,?.1 tn,u,lce a,

w&:LJ, '!Jo'Lt,'t^ ctlt,jer:t,,[,on,. So ,i,l' ,go.tt

t.uh,a,t Uo?L sa,i,tt i,tz l,h,e ob.jecti,ott,,

"Attorrrey Mendillo: No.

reco'rtl,. I 1.e0,d,, l,?J tlt,rt
e,t'e gSoi,t'tu l,o ltl,l rne

pl,r:a,se d,ott,'t.

"'flte Cclurt,: Bectrusc tha1, will bc a lnatl,er of r.ecor.ri.

"At,torncry Mendillo: No. Il,'s l,he unclerl.yilg facts ttrat
I woulcl like to mal(c a t'ecord of tlecrluse I was.'t in a,
position to do so in t,he ob.jection.

"'fhe Court: Go right aheacl.

"Attorney Majewski: oh, no, no, no. I-Ie wanl,s tes_
t,inrony.

"'fhe court: No. Tell rne what r,he t,r:sr,irnony wotrll
shdw,, si'r'.

"Attorney Menrlillo: r'lle Lest'i,rn,o?.t.a t,u,i,l,l, s7rout, yo,tt,t.
Ilol'tot', lhtt,t llt,ere h,a,s beert,,rlo co,n.r,,nr:Lln,,Lr;ctl,,totr belntseett

. Mccl,a.ry, uslzo 'ls tlrc r:hu,i,ttt,,e;tl oJ' tlrc fct,grttt:,y)
brsrw'rl (Iln,d, l,lt,e ot,lzrr,rs o,tl lJ?,e ltoa,r,rl.
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"'fire cour1,: I lrnous. I read the pepe,rs, I r^ea,Llt1 usas
tell,'i,ng the tru,tlt, zuhen I sa,i,d I read .Lt.

;F**

"Al;t,r-rrltt:t3r Jl{endill o: Br rl,, il,',r cxt:r,rer]i pgly irl;lnil:irlt
to tntl l,lril{" t,ltcl ttttrlcrlying f:,rcts iu'c vit:r,vgrl lIflrrj} lrr':r:a,ttse
I tltiillt ljutl, t,ht:*y ltl'l1'e l,tt [.re [nol<*cl al, irr or"rlnr. 1;o rrurlrer
an informed decision aboul, 4,2.

,.'I'llt.l|']tlttt:t:l..!t:.|'tl,nt!(I,7,l.$,l/.,ci,r.|,|t'u,Lq,u,eS|'i,tlti,s,i.ti

'!/otL u,q't"G('l.fi,l,l'1, t'll,( l,lt,fi,I r,t 'i.:; Q,tt, t,t.,tt,dptl:y,ir.r,g.li.tt.:1. l.lt,u.l,
'ry()'t.1, ,\(:'nll,l, 1,il . , X,,lfClil;!/ il, (.:ilTtl,ln,.ll,],|,,i,e:e,{,i\,n, l:fl,l.i.,tl'|rl,gtr|,l.It,c.:fi(|,t]t,{:l|,,i.'|i]'t.:,U01|,strtt['

Ietter to ltis cl,i,enl,s; i,s th,at trttei)

"Attclrney Menclillo: yes, it ,i,s, your l{onor. . . .

"'lhe court: Is'i,t ulso t,t^u,e thctt ?/ou did that usithor,t
permi,ssioyt,,front . Ti,n,l,ey?

"Attorney Menclillo: yes. But I clo not sl,ilrrrlatr,r to,
number one, Your llonor, that they were his cli*nr,s.

"The court: lve are by nurnber one. we are on num-
ber two.

"Attorney Mendillo: well, I rnisspol<e when I said yes
to number one. I do not stipulate that the.y were . .

Tinley's client at l;hat l,ime. They may be at the prescnt
time, but only if ttrey've becrr retainecl.

"The court: well, were they at the time you sent the
letter to them?

"Attomey Menclillo: No, they were not.

' "'fhe court: well, then, what, I'm going to say to you,
sit', is il'yiltr n.l'e ili5{lrt irr l,lra.1;, t,hijn wltat; r:onlirillc:-q 1.t)
bt tt-t.tt.t, is l,hirt yotr ar"c g(lnrlilg [hr: lcr1,l;gr.Lo , . . 'l'iplgy
iuirl his t;l,rtlrl ptlrpol'l,tttl c:licrnt.sr (::r"(:]itl:(]rj {,ltt, $(}tnl:lilrx^:*
0f il Violittion of' r'ttlt't 4,il tl[' t,llr Rulcs r..rl' l:,r-olessi*'lrl
Conduct.
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"Al,t,orney Mendillo: Your I'Ionor, il'I may? In nrv view,
I ltad all ttthical obligal,ion uncler ttrer nrles of proles-
sional responsibitit,y to send t;hose not.ice let,ters to l,ht:
individual board rnembt-:rs becalrse if I hzirl f iled a law-
suil; against thcm wit;hout notilying t;hem

"'fhe Courl;: Yon are putting yoLu'self in a posil,ion
you were not in, sir, That's whnt . . . Tinley's tr> worry
about, not you. Tliat's his problem if it's a problem at
all, sir. It's not yorlr .iob to Jxrt yolrrsclf in the
positiclu of . Tinley ancl say he shorrlcln't trave clone
i1.. we arr: tall<ing aboul. what you did, sir., llecinrse what's
before the cclrrrl, tclday is whel,her you, undr:r the Ilgles
oI Prolessional oondur:t;, hacl a r:lear right, t,o sr:ncl
ll'inley a lel,ter at the sarne t;irne-_hcrre's thr: offensivct
part,-zrt Lhe salne titne yor.r sen[ tlre sanre letter to his
clients. Ancl even if there was.just one of l,hose clienl.s,
l;hat is a violation of l,he Rule of professional Conduct
4,2. I believr: yoll don't believe that,, but that, doesn,t
mean you are right, sir." (Ernphasis adctect.)

At t;he conclusicln of [hc proceecring, the colrt, sl,atecl:
"Rule 4.2 doesn't say arrything about; t;he truth of tler
maLtc-'rs 1;o have been conrrnent;ed on. It simply says you
cannot cornmunical,e wit,h the clients ol' aclverse
lawyerrs wit,hout; the pennission of that lawyer. True?
Ijntrrre? f'artly true'/ partly untlue? Merl<es no djffer-
ence. You don't; communical;e with thern. Ancl when
the comrnlrnicertion veers off into rlr.e?ls that, crrn be
perceived it^s threatening, it's .just Loo lar you
n'lily rrot, have interndeci i[, sir, I don'l, believe yol clicl,
bul; I thinl< you nered fo lool< utore r:losr:ly at tli: lapguage
t,hat is ttsecl before you I'un off again. It's cle'r tcl tne
thal; you did what you sltorrlclrt't havet clone . Co,Ltnsr;l lza,s
been, Iyi,t'td, eno,ttgllt, l,cl sct,,y,,we e,,t.e ttot, seelc,i,ng sancl,io,,s,
I clon'l, know whet,her I would lrave enterecl thern or
not, br,rt he nrakes my job easier wlen he says I'rn not,
seekirrg it. Rut, Lh,e e?ne'r{Je.t't,c?/ rrto l,i,o,,r .fot. p?.ol,ecl,i,e
o'r'rlet" i s g'r'u,'n,tetl, en l,husi as Lic alry. " (lt rnph lsi s :rclrie cl. )
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Thereafter', on Dccernber 31, 2013, Menclillo filecl a
petition for a, writ of error in our Supreme Court, which
transferred the petit,ion to this court;. See Practice lJook
$ 65-1. In his petition f or a writ of error, Menclillo alleged
that the trial courl exceeded its discretion during thr:
proceecling on the motion for protective orcler by refus-
ing to hear testimony from a lay witness and that the
coutt violated both the federal and state constitutions in
rcfusing to receive the proffer of documentary evidence
that, according to Mendillo, the 'l'inley finn was not
authorrzed to represent the agerlcy in the Sowell action.
N{endillo seel<s to have t}re finding tlrat he violatecl rule
4.2 of l;he Rules o1' Professional Oonduct set asicle.rl

In his brief to tlris court, Mendillo claims thaL (1) the
evidence in the recorri does not suppclrt the cour[,s
finrlings of fact, (2) the court's conclusion that he vio-
lated rule 4.2 of the Rules of Professional Conduct is
k:fitr,lly llnr-l Iogica.ll.y inr,:r:rr'*r:1, (l"l) tjr(, c:r:rrrt; r}_'ligrl hilr
tlLt(,, Fro(:(.1$.s r-ll'1aw, i,urd (rl) t;ltr:r c:clr.lrt alnrgetcl il.s disc:r"r.r..
l.it:n lry [k.iling to 1rt:nnil, hirn l.o pJ:csr]ut; l,r,lsilinton.y anrl
place a docutnent into evidr.lnce. Wcl rlisagr"cx: with tracfr
of Mendillo's claims and, there{bre, dismiss the writ
of errclr.

Pursuant to ther rules of prac:tice, writs of error in
rnatters of law mary be brought from a final juctgment

rr As the trimscript of the proccecling in tlu: trjal court clernolstrates, anrl
as l,he t,rial cottt't found, the agency riicl not wisli to hzrve the court sa.r:tiorr
Mendillo. ILs ob,jective merely wa-s to have the court Srant the nrotion fcrr.
a protectivt: ot'det'; the fact.s relal,ed to ttrc letters Menclillo sent were the
basis of llte agency's reqtiest. During the hei-rring on tlie motion forproter:tive:
ot'der, Menclillo rva^s the person wtro sorrglrt to contest wlrgther 1e h'cl
violated the Rules of lrrofessional Concluct,

By filirig the writ of elror, Mendillo has forceci the triirl court's hancl t,o
atticulate its finding thal, he violated lule 4.2. Wtren 'l'inley arglccl befo*:
this court, hi: iteratecl that lie ancl t.he agellcy were not seeking fo lave
Mendillo szLnctioltecl, ottly that the cor:r't's orclel glanting t1e rnoti.n for
protective order be affinrtecl. Menclillo is ttre party pursuilg the cluestiri. of
rvhcther he violated the Ilules of l)rofessional concluct.
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of t;lte Superior Cclurl, to the Su1.;r'eme Cr,rur1,. Practi<.:*
I]ool< $ 7z-l (a); :rccoxl (]errerzrl sl,al,ul,es g r)z-b7z; sr;a,tc:
v. sel,rnon, 250 conn. r47, l b0, TBb A.2cl 338 (1ggg). A
rvrit of elrrot', lltr:refore, Irecessarily presenLs a qlestigrr
of law. when l,he "l,rial cotrrl, crraws conclusions o['law,
c)lrr review is plenary and [an appellate cor_rr.[] rnust;
clecide whet,helr il,s conclttsiorls are legally zrncl logically
correct ancl find ,supporl, in l,he f'acts l,hal, 2ppezrr in tler
recorrl." (Intemzrl quclt,a[ion msrlcs omil,ted.) MSO, LLC.
v. Des'[nmn,e, 313 conn. b4, (\2, g4 A.3cl 11Bg (2014).

I

IJefore we aclclrclss the rneril.s of Menclillo's writ 'ferror' we lirst must decicle whel;her we hzrve juris6ic{,iorr
to consider it. I'he defenclanl,s claim thal;this courl;lacl<s
sttb.ject matter .juriscliction because Menclillo wels not;
aggrieved when l;he court grantecl the motion Ibr prot,ec_
tive order', and [hercforer, he lacks stancJing to br.ing a
writ of error. Wc clisagree,

"St,Attcling is the legal righl, t,o sett ju.icill machiner.y
in mot,ion. one cannot rightlully invol<c ttre.jurisdiction
of t;he cout't; unless fone] has, in an in6ivi6uzrl or rep'e-
sentative ci4lacity, sorne r.eal inl,erest in l,he c?)lrse clf:rction stancJing is es[ablishecl by showing that
the party claiming it is atrl,ho'ized by stal,,l,e l;o bring
suit or is classically aggricvecl. 'Ihet funclamental
tesL {br determining [classicalJ aggr.ievernr:.1, encorn_
passes a well-settlecl t,wof<lld cleternrinat;ion: first, the
parfy clairning aggrievelnent, ntrrst successfplly clemon-
strate a speci{ic pcrsonal and legal interest in t}re sub_ject rna:tl,er of t,he clecisicln, els distingrrishercl fronr a
g€ineral interesl., suclt as the cor.lcern of all the mernl;r:r,s
of t,he colnmuni[y ns a whole. ser;rnd, the part,y claiming
aggrievelntenl, mttst successfirlly csl,atllish that; t,trt_. spe-
cific trlert'sonal and legal iutc'l'csl, has beerr spec:i.lly
:rnd injuriously a{Iectercl by ilxl decision.
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Aggrievement is established if'there is a possibility, as
distinguistred {i'orn a certainty, t}rat sorne legally pro-
t,ec1,ecl interest has been acrversely aff'ectecl. "
(Inl,errral quotation mzrrl<s omittecr.) Golrl v. Rousland,,
296 Conn. 186, 207, gg'I A.Zcl 106 (2010).

In the present case, Mendillo petil,ionecl for a writ of
error after the cour[ granted the agency's m0tion for a
protective order. At the time the parfies appeared
before the court to argue the ilgency's motion for protec-
tive order, counsel for the agency stal;ed that it was not
seeking sanctions against Mendillo. Ther courb stated
that it undersl.ood that the ?rgency was not sceking
sanctions and wclulcl trot imposet sanctions pursuant
to that representation. In this court, the clefendants
contend that because the court dicl not sanction Mr:n-
dillo, he has not been aggrieved. we clisagree with the
defenclants because we concltrrle that t;he court's finding
that Mendillo violated rule 4,2 is su{ficient to estab-
lish aggrievement.

"It is settled law irr connecticut that a sanction for
professional misr:onduct aclversely aftects an attor.ney's
vested rigkrt to practice law," Rrigg,s v. Mcweetr?J, zla
conn. 296, 312, 796 A.zcl bl6 (2002), sl,anding alone, a
,judicial finding that an attonrey violated the Rules of
Professional concluct constitul;es tL ctisciplinary sanc-
l,ion l.antamounl; to a reprimand, even when the fincling
was not made in the context of a formal grievance
proceeding. see state v. per"ez, 276 conn, z}s,2gg--800,
BB A.zd 178 (200b). An attomey has standing t;o seek
appellate t'eviern' of a juclicizrl cleterminatiol t6at 1e has
committqd an ethical violation, notwitlrstanding the facL
lftat no sanction wa^s inrposed, because that det;ermina-
tion reflects adversely on an attorney's prolessional
reputation, Id., 299.

Following oral argLlmcnt before this conrt, we care-
fully reviewed the transcript of the hearing on the
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agency's mc)tiolr for protecl;ive orclel. as well as the
enl,ire record iu l,he sowell ar:l,ion. \4re founcl it ambigu
olls as to whether the court; hacl founcl that Mendillo
hacl violzrl;erl l,he Ilules of Professional ConcJuct, alcl iI
so, by wlrat burclen of proof.rz wrel.her the conr-t, founrj
that Mendillo violat;ecl one of' l,he fttrle:s of I:rrofessional
Cc-rnduct is cenl.ral 1;o wtrether l-re hirs been aggr.ievecl.
see stut,ev. Pctrctz, supra,2T6 con^. 2gB-800. we, t,.erc_
{ore, sua spont,e orclet"ecl f}re t;rial court Lcl nr-ticulal,e
"whel,lrer it zrffirmatively founcl on Decernber lz, z'liJ,
ttral; . Menclillo violated nrle 4.2 of 1,he Rulr:s oI'Pro-
fessional conduct. If l,he answer to thal; question is v€s,
l,he trial court is orderec-r t,o arl;iculert;e whether it; so
found lly clea' ancl convincing eviclencc),"

The trial cottrt articulatecl that it touncl thal; Menclilkt
violal;ed t'ule 4.2 of the Itules of I'rofessional Cclnduct,
by sending a notice of clairn letter relal,ecl to l;he Sclwell
action tcl persorls who were represenl;ecl by counsel.
The court stated t,hat it nracJe t,he fincling b.y clear ancl
r:onvincing evidence.

On the basis of l,he {bll recor<I, tht: courl;'s art,iculal,icl',
ancl the law, we collclucle that because the court {ound
that Mendillo violatecl rule 4.2 of the Rules of prol'es-
sional conducl;, he is aggrieveci ancl l"ras sl,anding t'
bring a writ Of error'. 1'tris coru't, therelore, has jyrisdir:-
tion tcl ac{fudiczrt;e i1,. we no\,v furn to l;lre rnerrit,s of the
writ of etrror.

'2 Aflet'the c<lttt't, gt'arltt:cl tltc agcrnc.y's rnotiorr for.p;ot,e<:l,ive or.{6-r, Sow,ell
filecl a nlotioti to cliscltralify judicial arrt;lrolity rlirccLr:cl te .lutlge Slrcccly. .l.ir*
cc-rttt:L tlt;nie1i tlie ttlol.ion l;o tlisqualily in a nrenrolanciuni of cl*cisir_rn, .stat,i.g
that allet' lteat'.irlg al'gunront, by all c:ounsel orr l;hu zrgency,s motio. for. a
1lt'otcctive ot'tletl', "tlte c<lurl I'ourrcl i\{r:nclillt>'s sencli.g clf t,l.r.
rrotice of clitinr lel,l,er to 'firrle.y's <:licrrl. withonL lris kpowlgclgt. a^cl
r:otrseltt; 1.tl be a t:ltl:rt'violat,iort of nrlc ,1,'2 zrn<l glantecl t.hc Ilrner.gcl.lcy Nlotiorr
l'ot' Prol,ecl,ive O|tler lllohibil.irrg frrrlh<'r' rrnplivilegccl corlprplir:atiorr lvit,lr

.'l'inlt:y's clir:rrl.s."
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II

Menclillo's iirst clzrirn is that the frrcl.s founcl lty the
court are not suppol'ted by clear and convincing evi-
dence. We do not agree.rJ

The Superrior Courf has inherent authority to compel
the observance of its rules. See Fu,tti,lterLe v. Ikaleu,IB
(.lcrttn. Ar:p, jJ.l,1, ll5f.), S58 A.2rl {'t77 ( l{),$l}), In rn;-rt,l clui
{.:ol1(l{:lt'ttittg l"('\'itrllv erl'lhc r'ler:ixion,-.-i c)f'l,ltr: t.r"ial e:rttrr-l
t'cgartling violelt;iclnlt o[' thc RuJers o1' Profcssiurnl Con-
clttt-:[.. {]tlI" I"ol(,} is to clel,nt'rttitrt,r il't,ltc litr-:1,s n$ l'ortttrl are
$[lPpotl,tltl lly t:l're ctr.'irlelrt:r] ceitrt,irinnrl in tJtt,: recrtrrl l',rrrtl
!r'tlt'l;ht:l' t"hr,: t-:rtrtclttsion,* l.lra{; ltrllorv ilrc lcgally lr.rcl
Ingic:rrlly correct. See AnseLL v. Sta,telili,d,e Gri,euance
Llrtrn,,'tn,iJ,tee, 87 conn, App , 376, 382-83, B6b A.2cl Lzls
(2005).

"[I]n a matter iuvolving at,torney cliscipline, no sirnc-
tion may be impusr:t.l unkrss a violal,ion of the Rules of

r3 As tlott:ci previously, er.fter Lhe cclurt granterl tfic lpotiol for protecti'e
ot'rler, Sorvell filed a tnotion to rlistltulify the juciicial authority. In a lylernora^-
dtttn of decision dcnying thc ttr<il.irrr to disqualify, l,he court statgd tlat it
previonsly had totrnd tirat il4cttrliilrr viull{trcl nile 4,2 of the Rules rl'[1r''lt:.r-
sional Conrluct. Therea{'ter, il'lt:ttrlilltr l'ilt:tl nurneroLls rnoticlns f'or:trt icrrlirl.i'rr
and rectification to wirir:h the court, respondecl, In his brief to this court,
l\{enclillo ha^s irt ttlinttt.e cleftril exarninr:cl every finrling or stzrterncnt of the
cortrt, Itt doing so, ite idt.:ttl.ilird disrt"t'lrlrrr^'ies lletwecn t[6 tritnscript of t6e
hearing on tlte tnotiotr ltrt'1:l"olrrr:lir,c orrkrr and the t;ial court's finrjings irr
its ru'ticulations.

We cut'r:rlirlly hnvr: t'cviewect Menclillo's ltrief ancl acl<nowleclge that, sor.e
of the lt'iill t:ttttt'l'.* l'ittclittgs irt ifs articulations are not strpportecl by tle
record, e,g,, whethcr the cottrt was infonnecl that McCIay wzr.s present in
the cciurtl'ooln to ttlstify. We conclucle, irowevt'r', that tlose fintlings that cl<l
not firrd support in thc' t'lr)(lt)t'(l are not material or t'r:ltrvrrrrl. l.c [lrr: r-:,rrrt's
cottclusiort t,hat Mendillu vint,lttt'cl rule 4,2, As Sclwell srt.alrtl irr ltr-:t"'lr.i*r:Lion
Lcr tlte rtrotiilrt frrr 1rt"r.rt:cctive olde r tltc ott.Ly is.srre ,tu'i.tlt,rega,r.rl 

1o th,e p,ot,ect[ue
ot'rla'"i,s ttlT;ylhct"lltr n<'tl.ice r:|,u,'inr lel,ta.sat,t b,y [lWentt,i,tto] t,o ittd,.i,ui.rht,a,L
'tllt:l'|1|r,llllr't{/'|.hr|tt.11t:tirlt7ivl/lrtrrtrlrlI'tI,i

|lt,J|r:|t|,}Jr"t.\|)l/d,/|1l'itt|-ttrtu[lttt|i|,llti.:t|(,,tl1|
is'ttrt(.ttii.1.1,,1.',.,,,ltttt,i.r1lt'ttlt,i.|li|.t:r|'hy

Cord'ur:t." \ltt,t, 1,1'tct'eforc', tlo not aclclress each instance in which the co'rt
tttilde a sul)sr:!{lll()l}l factual fincling tliat is at odcls with tire trapscript of llie
hearing on the rnotion for lrro[ective orclr:r.,
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I't'olessiona,l Concluct, has bt:en est;ablished by clear a,n<l
convincing evidence. tc]lear ancl r:onvincirrg
proof rleluotes a degree ol' trelief t;hat lies bertween the
belief that is required tcl find the truth or existence of
t.hc-' [Iact, in issue] in ?ln orclirrary civil action anil t]re
belief that; is required t;o fincl guilt in :r criminal prosecp-
tion. ['fhe burclen] is sust,ained il eviclence indtrces
in the rnind clf the t,r'ier a reasonable belicf that, the fact,s
asserted are trigtrly probably l;rue, thzrt the pr<lbability
t,hat they are tnte or exist is substantially grenter l,1arr
the trlrob:rbilil,y that they are false or clo not exist. "
(cital,ion omitt,ed; internal cluotzrl,ion nrarlcs onritted.)
St,a(,e v. I''erez, supra, ZTG Conn. ll07*808.

In tl're pl'esent case "our role is lirnited to reviewipg
l,he recorcl to cletennine i{ t;he facl.s as fbund are suJ_,-
ported by the eviderlce confzrinetJ wit;hin the recorcl ancl
r,vhel,her the conclusions t,hal, l''llow il.e legally a,nd
logically correct." (Internal quclt;at,ion marl<s onril;tecl.)
I'eztsi.s v. st,ateut'trJe clri.e'uunce conurrti,il,ee, z}s oonn.
693, 698, 669 A.2d L2A2 (r996).

In its zrrt;iculation as orclerecl by ttris cour'f, t1e l,rial
court sl,ated: "on f)ercernber rz, z01B, I clirt affipnal.ively
{ind-by clear and convincing eviclence-that;
I\{enclillo violated t'ule 4,2 <tI'the Rules of Professional
Cclnduct. On t,hat date I heard at'gLrrnent on defense
cotrnsel's ernergency rnotion for prot,erctirre orcler a,ncl
object;ion l,herel.o. 'l'he concJuct in question was
Mendillo's lbrwarcting 1,o clefenciants (retJrresentecl by
counsel) a notice of claint letter in which he stzrtecl his
view of the applicable law ancl what he believecl woulcl
be the legal consequences of l,heir rlismissal ol his sis-
t€:r''si employnrenl, by [thr: agencyl Itule 4.2 of.
tltis -sl,afe's' llules of Prol'essiottal Concluct proli5its a
lawyer {r'om colnnlunicating with zr party he l<nows to
be rc'presented without the prior consenl; of l;1at lawyetr.
No such consent hacl beten given Menclillo zrnd,
thus, l,he inrprollriety of' l,hat cc>rnnrunical,ion. At thcr
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hearing on l)ecember L2,20rg . Menclillo acknowl-
edgecl the communication with defenclants without the
prior lanowledge or consent of their counsel. I found
t;hat communication wa^s clear and convincing evidence
of the violation of rule 4,2, which violation assaulted
the integrtty of the lawyer-client relationship to which
def ense collllsel was entitled. "

When the agency filed its motion for prol;ective orcler',
it at,tached a copy of the letter Mendillo sent to 'l'inley
zrnd cclpies of ttre letter Menclillo sent to members clf
t,he board of directors. See footnotes 4 and S of this
opinion. Mendillo's letter to Tinley indicatecl that Men-
clillo had sent a claim letter to each member of the
tloard of directors and that the letter concernecl the
sowell action. The claim letter sent to the board ol
directors concerned the Sowell action and Menclillo's
legal opinion of the agency's counterclairn against
sowell and threatened individual liability of the mem-
bers of the board of directors. In the trial court ancl
before us, Mendillo does not contencl that the letters
attached to the agency's motion for protective order
were anything other ilran aecurat;e copies of the letters
that he sent to Tinley and the board of directors, More-
over, during his colloquy with the trial court, as pre-
viously noted, Mendillo admitted that he sent thc claim
letter tcl the board of directors and that he dicl so without
Tirrley's pernrission. ra

r'r "'l'fre Cour'[: rleJore I answa" that quest'ion, si?,, utouLd, ?]ou agree utit.h
trte that it is un' u'rzdrn'Iytrtll facL tlta,t yott serut to . . . McCl,aa & cont,tnur,ica"-
ti'ott, to I\ntey ut t,lrc sq,nle ti,rrrc you sen,t a cop?J of' the sonre letter.
t,o ltis cli,ents; is t"ttat tl'uc!?

"Attorney Mendillo; fcs, it is, yout. Ilonot.,
"T\o C-otrt: Is i't, alsct t,t-uc th,u,t you cl,id ttmt taithout perrni,ssion frrn,,. 'f i.nley/
"Al,tot'ney Menclillo: Yes. Ilut I clo not, stipulate to, nurnbcl. one, your

Honor, that they wer.e his clients.
"l'he Court: we are by nunrber one. we iu.e orr nurntrer two.
"Attorney Mendillo: Well, I rnis.spoke when I saicl yes to nurnber one, I

do not stipulate that ttrey were 'linley's client at that tirrre, Tirey rnay
be at the present tirne, but only if they've bcen r.ektined.
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on 1,he basis of 1,he lel,t;ers att,ac;hecl t,o Lhe agenc:v's
utol.i<-rn for prot,ecl;ive orcler ancl l\{enclillo's aclmission
belore t,he c.ourt. thzrl, lie sr:nt, t;he claim let,t,er to t;ht:
troard of clirect,ors, and in lighl, of l,hc+ trial cour-['s ar1,ir:r_r-

lation) we conclude lhat there was cle:rr arrcl convincing
elvidellc:e belore the corrrt t,hat Mendillo violzrl;ed rrrle
4.2 by cornrrrunical;ing with Tinley's clients wit,hout,
hi.s perrnission,

'fhere is no clisptrte as to 1,he unrlerlying facts. Ttre
issue is a legal question, i.e., wlrettrer t,he memtler.s cl{,

t,he agrxcy's board ol clirectors were 'I'inley's client;s.
Flere, as in the t,r'ial court, Menclillo's argument; t,trat l,he
members of the boartl ol clirectors woro not Tinley's
clients begins with rule l.l3 (a) of the Rules of profes-
sional conduct, whiclr provicles l,hat " [a] lawyer
employercl or retained by an organizal;ion rcpresenl,s the
orgarri zat,it>tt ztc:ti ng tlrrou gh it,s d trly aut h ori ze cl cons l,it.
uents." Mendillo contencls that becarrse 1,he agency hacl
been dissolved, was in the process cl{' rvincling clowrr
and that the board hzrd not, nret to aul;h orize Mc0lay to
rel,ain the Tinley firrn and hacl not; r'atifiecl ttre {iling of
?t cotlnterclaim against Sowell al; the tinre of the hearing
on l,her rnot;ion for protectivcl order,, t;hc ftlembers of l,hr:
board were no1, 'l'inley's clients at the tirne Mendillo
sent them the subject letters. Meinr.lillo's :lrgument is
rrot legallv or" logicaliv correcl;.

Rule 1.13 (a) provides that a lawyer "retainecl try an
orgzrtri zation represetrts l,he orgarrization actin g tJtrolgh
its duly authortzecl r:onstituenl,s." The commc-ntary l,o
rule 1. 13 of the Rules of Professional condr_rc:t, states
in relevant 1'lart: "An organizationar clir:nt is & legal
entit,y, but it, cannot act, cxceJlt, l,hrorrgh i1.s oflic:ers,
clirect,ors, ernployees, shareholclr:rs and o6her consl,it,-
uents. Of ficers, clirectors, enrtrtloyees erncl sliarelrglclers

"'fitc Corrlt: Well, wol'e they at, ttre
"ALtot'nerv Mtrncliilo: No, lhrrv werr:

ttnrc yorr sent the let,ter.to Llrcrn,i
nol.." (llnrphasis arlrtr:ci, )
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are the const;i[uents of t;he corporate or.gani zational
clien1,. "

In the underlylng Sowell ar:tion, the 'I'inley firm filecl
an appearance on behalf of Dicara, Mcclay, G;nd, the
ngclt(:y. The trial courl; may tal<e judicial notice o{ the
I'ile. $rrc Wassorzv. Wasson, gl Conn. App. I4g,l51 n.1,
BB1 A,zd 356, cert. denied, 276 conn. g\z, Bg0 A,zct
574 (2005).

The agency's bylaws, which were disclosed during
discov€rv, state in relevant parf: "3. powers, Responsi-
bilities and Accottntabilities. T'he corporate businerss
affairs of the corporation shall be managed under the
director of the Board of r)irectors, except a*s may be
otherwise provided in these Bylaws or the articles of
incorporation." The agency's bylaws inclicate that; its
business af{airs are manage6 by the board of clirectors.
The Tinley firm was retained to represent the agency;
pursuant to rule 1.13, the members of the boarcl of
directors ?Ire constituents of rinley's corporal;e clienl,.

The commentary to mlc 4.2 states in relevant part:
"In the case of arr organi z,ation, this Rule prolribits com-
munications by a lawyer for one party concerrring the
rnatter in representation with persons having a manage-
rial respollsibility on betralf of the organization, ancl
with any other person whose act or onrission in connec-
tion with that matter may be impul;ed to the organizatiol
for the purposes of civil or criminal liability or whose
statement may constitute an admission on the part of
the organization. " The copies of the letters Mendillo
sent to the board of direct,ors were before the cotrrt
and Mendillo admitted to the cottrt that he sent ttre
Ietters to ttre tnetnbers of ttre agency's board of clircc-
tors. we therefore conclnde that there wa^s clear and
couvincing evidence to support the court's fi^cling that
IVlendillo violatecl rule 4.2 by sencling the lette's to the
board of directors.
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Mendillo's argurnerrt that, tlte bozrrtl of clirect,ors hacl
not authorized McClay {;o rel,aitr Tinley nor ratify Lrer

ac.t ol ret,aining'l'inley prior to tirc time he sent, the claim
let,Ler rnisconst,rues 1he law o{' :rgency.r5 "}tati['icati<lrr
nleans the adoption by a person, as binding upon hinr-
self, of an act clone in such relations that he nray clairn
it as done lor his benefit,, although done uncler suc:lr
r:ircumst;anc'.es a.s wcluld not bincl hirn except {or his
srrbsequenl; assent; as where an act was clone by a
stranger having al, the t,ime no aut,hority to act as his
agenl., or by an agent, not having ader;trate authclrity.
Ther accept?lncr) of the results of l,he act, wi1;h an intent
to ratity, wi1,h lull l<nclwledge of all the material cirr:urn-
stances, is a ratitical,ion. Ilzrtification makes the contract,
in all respecl,s what it would have been iI the requisitr:
power hacl existed when it wits enterecl irrtcl. It relat,es
berck to the execul,ion of l,he contract, and renders il,

obligatory lrorn the oul,set." A'n,so'n,'i,u v. Cooper,, 64
Conn. 5116, 544,30 A, 760 (1894). In other words, t,he
board of clirectors coulrl nol; havc ratified McClay's ar:l,s
nnlerss she hacl au[horit,y t,o act in the first pl:rce.

Mendillo's argurnent that because the agency had
been dissolvetd and w?LS in the process of winding up,
McClay wris deprived of her authority to retain Tinley
is unpersuasive. General Statut;es $ 3ll-BB4 (a) provicles
in relevant part: "A dissolved corporal,ion continues its
col'porate existence brrt rnay not carlry on any business
excepl, that appropriate to wind Lrp and liquidate it,s
business and alfairs , ." "lrrrplicil; in such authority
is the ability to seltle or ot]rerwiser be subject to litiga-
l,ion.to resolve outstanding obligat,ions. " S,irLgIe Source,
[tt t:. v. Cert,t'ra,l, Il,eg'i,orLa,l, T'o'Ln'ism Di,s t'rict, Irtc. ,, Blz

rr"l'lle ltoard tif clire<:t.ors urcf. on I)cccrn]rer 10, 20111. 'l'he n-rir-ru[es of l.]re

tneetittg st:ltt: itt rc.lr:r':rnt part: "A urotion was ntadc to fonnalty ral.ify
all acfiorts tuken by DiCara iincl McOltry to d;rl:e ancl t,o coul;inrrr:
saitl arrtltorization [o ar:t on lichalf r>f'Lhe l\gr:n<:y in t.lrc futtrre rrntil l.hr:
cortrlrlet,ion of windirrg rrp of it-s al'fair',s. Passed, [Jna.nirnorrsly."
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Conn. 374,391, 93 A.3d 1065 (2014). Iror this reason,
Mendillo's argument that McClay lacl<ed authoril;y to
ret;ain 'I'inley due to t,he agency's dissolution is of no
avail.

fror the foregoing reasons, we conclude that ttre
court's lcgal conclusion that; Mendillo violated nrle 4.2
is supported by clear and convincing evidence in the
record.

III

Mendillo next claims that the court clenied him the
riglrt t,o clue process by denying hirn an evidentiary
hearing. We disagree.

"It is well established that [iludges of the Superior
Court possess the inherent authority to regulate attor-
ney cclndnc;t and to discipline the members of the bar.
, r . It is their unique position as officers and comrnis-
sioners ol the cour[ . , which casts attorrreys in a
special relationstrip with the judiciary and sutrjer:t,s
thern to its cliscipline. It is also well established
that a sanction lor profcssional rnisconduct adversely
affercts an attomey's vested right to practice law, . .

Thus, attorneys subject to disciplinary proceedings are
entitlecl to clue process clf law." (Citation ornitted; inter-
nal quotation marks omitted.) ^Slatev. Perez, supra, 276
Conn. 296. "As a procedurzrl matter, before imposing
any szrnctions [on an attorney], the court must
afforcl the attonley a proper hearing , . There
must be fair notice and an oppor[unity for a hearing
on t;he recorcl. " (Internal qtrotation rnarl<s omit,tecl.)
Id., 2go-97,

"Ir.1 attorn€)y disciplinary procteedings, two interests
are of pararnount impclrtance. On the one hand, w€
rnttst not, tie ttre hands of courts with procedurnl
requirements so strict that it becc-rmes vir:tually impossi-
ble t;o discipline an attorney for any but the most obvi-
ous, egregious and public misconduct. On the ottrer
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hand, we rnust errslrre t,ha.r ar.r,orneys spbject 1,9 clisc:i-
plinary actiott urre af forclecl t,he full measLlre of trlrocel-
clural dttt': process rerluired rrn<ler the r:r;nstitgt;i<-rn so
tha.l; we do not uqjtrstly tlcprivc l,hcm of tfreir r.erplt,a1.iorr
ancl livelitroclr.l.

"'l'o sal;isfy t;he requirernents of clue process, alt;or-
rreys subject, t,o disciplinary acl;ion must receive notice
of the r:harges agarins[ them, In the context, of attorney
misconduct proceedings, this cour[ previotrsly has
st;at,ed that notice must be strfficientl.y inl,elligible and
infonning 1,o advise tlre attorney of tfie ac(:l.lsr]tiorr
or accusations made against [him], to ther encl that
[he] lnay prepare to rneet; lhe charges against, [hinr]

If this conriit;ion is satisfied, so that l;he acctrsecl
is ftrlly anc{ fairly apprisecl of the charge or charges
made, l,he conrplain[ is suflicient to give [trirnl an oppor-
tunil.y to be fully and fairly heard . . " (cit,ation omil,-
tecl; internal quotation marlcs onril,ted.) Id., zg7.

we are cognizernt; t;hat the Unitecl States Sgpreme
courL has stated t;hat "due process, unlike sofire legal
rules, is nol; a t,echnical concept with fixecl cclntent
unrelated to tirne, place ancl circnrnstancc.s. . [D]ue
process is flexible and c:alls for such proceclural pr.ol,ec-
tions as l.he part.icular sil,ual,ion clemancls, " (citatio.
ornitted; internal cluotation marl<s omitted.) Gi,l,bert v.
IIoma?',520 {J,S. 924,929, LL7 s, c1,. 1807, 139 L. trd. 2d
r20 (1997); see also corym,issi,oner. qf llnuiro,nm,enta"I
Pt"ol,ecL'i,o'n,v. Irr,m"ric'i,ell't,BaT conn . TBT,820, l-rg A.B, 7Bg
(2013) (no per se rule tirat eviclentiary heaying reclpirecl
wlrenever propell;y int,erest lnay tle affectecl) ; He,tr.er.-
sonv. La,gou,rlis, 148 Conn. App. Bg0, B4I-42, Bf, A.Bd bB
(2014) (duc process does not mandate lull evidentiary
hearing orr all matters; not all situat.ions calling for pro-
cedural saleguarcls call for sarne kincl of procedure).

Mendillo's rlue process claim is precliczrl,erl on the
court;'s ref\rsing lo trlermit hirn 1,o ca.il Mcclay l;o testify or
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to put a copy of her deposition testimony into evidence.
Mendillo profferecl to the courb ttrat the proposed testi-
mony wa-s necessary to sulrsl;iurt.ial,c l,lre reprorir:rttl"ations
he had made in Sowell's olljet:tir-xr to the lp6;ir:r1 for
lrrclt,er:t,ivr..r (rr'clr.:t'. '['ltitr; trviclcltlc)e, l'trfwcri,cl', vv&s ltit itt
rlixlrtll,o.'l'ltc pilt"Lics did trol, l.hcn, a,nt.l clo rrlt 16w, rlis-
pt.tl:c t,tl0$tt fltct.$. 'I'Jte (:oLlr"t; i.rt:t:t:pl:r;cl Mcrrrlillo's Lul(ltir.-
stililr-liilg (}1' hltt' lacls ruttJ t,ht l:rlv, ancl lris l-lt:lielf, l.hitt,
lhe tnctubtlt's ol't;ltcl br;alcl o1'clircc:{;crt's w(1rfl trol,'l'inl*y's
clients. The coutt stated that it had reacl the motion
Ir.rr pt'otctr:l,ivtt r.ll'clct' itttcJ ,\nrveill's ol.ljnc:tiop. 'l'llr] r--:'rrr"t,
I"ec:ogniztrrJ, ltur.vett{::t', l.h;t(, it,n C:vidattLiary ltcllr"ittg wprrll
$etYe tl(] IltllJ"Xlso lt*t-:trtt$;e: {,[ttrt isstte bclf r)rc il, was nol,
2L clttt:st.iolt ol' I'lt{:l;, but an issue n[ lnr.r,. Ip essence,
tht:r'erli-:r'e, MendilltL hacl a hearing 1t, urhich he was able
to r:r'{.:at,e rl rt:c:or:d ancl tell his siclc of t,he story. See
AI.SCME, councit 4, Local z66s v. Deytt, of Ch,il,d,ren &
r.umi,l'ies, 3r7 conn. zg1, zsg, rr7 A.Bcl 470 (201b).

The legal issue before the trial court, and l)tltot.e r.1$,
is whether Tinley's appearance on behalf of t,hc rJe:lc^-
cllrttts, itrclUding tJrc agerncy, ltrec:hrclcfl lwelpclill6 ltonr
r*eltcling the not,ir:g clf clairn le Ltr,u. l;o ilttr agelnclr's bo;u.t-l
of clirectrlt'$. Iil part II al' l:ttis og:inion, ** cortsi6t:rr:cl
and rqiected Menclilk:r's craim that the court improperly
concluded that he virllatercl ntle 4.2 as a matter of law.
As the record before us discloses, Menclillo hari an
oppr-rt"t'ttttity f,(r a'rgtre hj* pctsi[ion before the trial court
and t;t) cre.lat;tt a recttt'(i. We conclucle, therefore, that
the trial court did not cleny Menclillo his constitutional
rights to due process of law.

'',.fv
Mendillo's final claim is that the court abusecl its

discretion as to the aclmission of eviclence by failing tolet hinr present testimony ancl place a doc,ment into
evidence. We disagree.
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The part;ies appenred belore t,he court so tha.t the
cottrL cottld cletermine whetltclr' 'a rnotion to Jrrotribit
IVlenclillo fi'om cor]lmtrnicaling wir,Lr the agcncy's boarcl
of directors should be grantcd. Ttre court had lanriliar-
ized it.self wit;tr the rncltion fclr prol;ective orcler anrl
Sowell's ohjection. Mendillo sought to have McClay tes-
tify beceurse in Lris opinicln, "hcr testimony is clirectly
mat,crial to the issue o{ whether or not; it rn'as appro-
priate to sentl the notice of claim lett;er to the inclividu-
zrls." The court asked why it coulcl not rule on the bases
of the part,ies' representations in their memoranda ol'
law. Mendillo stated that his only issue "is based on
infornration available to rrle zrt the time the objection
was filecl." Mendillo claimed that there was no legal
authority for Tinley to be representing tlre agency in
the counterclaim.

"lM]atters involving judicial economy, clocket man-
agernent [and control o1] courtroorn proceedings
a.re particularly within the province of a trial court."
(Interrral quotation marks onritt.ed) Ma,rlshn,Ll v. Mer-
shall,,71 Conn. App. 565, 574,803 A.2rt g1fl, cert. deniecl,
261 conn. 941, 808 A.zd rlSz (2002). connecticut tri2l
juclges have "inherent cliscretionary powers to control
proceedings, exclude evidence, ancl prevent occur-
rences that nright unnecessarily prejudice the right, of
any party to a fair trial, The tri:rl courL's ruling
on evidentiary rnal;t,ers will be overturnecl only upon a
showing of tL clear abuse of the court's discr.el,ion, "
(Inl;ernal qrrotzrtion marks omitted,) Con,nect,ic,ut
Ligltt & Pouse'r Co, v. Gi,l,rt?,ot'e, Z8g Conn. BB, 128, gb6
A.zd 1145 (2008).

As we previously conclucled in par1. III of this opinion,
the part;ies agreed on the underlying I'acts and t,he court
macle clear that il, had familiarized il;self with the urotiorr
for protect,ive order, the otljection thereto, and t,he par-
ties' mernoranda of law. The court zrcceptecl as tnre_,
Menclillo's pro1l'er of prool'. Neil,her the testirrrony, nor
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the deposition tratrscript, would have materially aiclecl
the cotttt in reachiug its decisio', We conclucle, there-
fore, that the courb dicl not abuse its discretion by deny,
ing Mendillo's request to present evidence.

The writ of error is dismissecl,

In this opinion thc other judges concur:recl.
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here do not rise to the level of ttre ertraordinary situa-
tion that, would warrant tax relicf undcr thc prornsions
of' $ 12-119").

Accordingly, we conclude that the
detennined that the plaintiff did not
establish a clairn nnder $ 12-119,

The judgrnent is affirmed.

In lhis opinion l,he ot,lter,just,iccs

trial court properly
lneet its burden to

cclncrrrrccl.

GEORGE E. MENDILLO u. TINLEY, RENEHAI{
& DOST, LLP, ET AL.

(sc 1ee23)

I'altrrr.r', N'[c'Dorr:rltl, Rclbirrsclrr, Nhrllirrs atrtl Kirhrr,,ls.'k

Syllultus

Thc ltlaittl.if'f', art att,orttt'y u'ho pr-t'viously lrarl representerl a 1ta.rl,v itr a wl'o1g-
firl clischargc :rctiorr, blouglrt t,lrc plescnt iictiorr, sceking :r.juclgnrclt.
clt'claring, inter :rli:r, lhaL Lire rlefcnclant. Aplrellat c Coult r,iolat.ecl lrls
r:orrstifut.iorral riglrl.s bv upholdirrg, irr SorrrelIv. Dioura (161 Conn. A1rp.
102), a (rial cctutl.'s rlctcrntittation that hc lrad violirtccl nrlc 1.2 of tlrc:
Rttlt:s of Proli:ssiottal Conrltt<:l , whic:h proscrribes certairr <lirect qonrltp-
tticatitxts rvitlt part.ies rcllrcsente(l bv counsel. Tlrc basrs of'Lhc violatiotr
st,ctrttttt'ti lrottt {.ltc plirirrlil'l's tlilec:l corrrrrnrni<'ation wiLh <:ert,lin nlcrrr-
bt'rs of tltt' ltoa"rtl of'rlirec:tors o{'Y (1o., whic:lr was represcnterl by t,hc

clclctt<lartl. lirr,r'ljrtn in tlrc u'rongfirl tiisr'hargc iLc:{.icitr. T}ic {,ri:rl c:o1r1.
glillll('(l lht'rlt'{t'rrrlattts'tttoljotr lo <lisrrriss tlrt'prt'senl a<,tiorr, r:orr<:lrtrling
Lhat it, lacl<cd juristlir'liclrr bcc:urst thc A1-rpcllirtt' (-lourl.'s rlt'c.isi9rr irr
Sou't:lI t't.rttst,itttteil birrdirrg llret't:rlen( arrrl th:r(, a. collatcral c,hlrllcngt'Ig
that clc'<rision in tlrc present, case \4'as prt chrrlerl bv tlrt' strLtrrt.c (5\ 5l-
1971) goverttitrg Llte tt:vicw ol Alrpcllale (lorrlL.lrrtlgrrrerrl,s. Otr Llre ltlairr-
tif'f's apyreal fiotn l,lrc triirl rrorrrt's.jrrrlgrnerrt disrrrissirrg the preserrt ac:ti9rr,
/tr::lrl tltal, tlre trial courl properlv grzurtcrl tlre def'enclarr(,s'urot,ion l,o

'r"l'lris t:it-st' ottgitt:Lllv rva^s sr:hcrlttlt:tl (.o Lre argrrerl trclirrc a lranel el Llris
c'<ittt'l <'rtttsist,itrg of ,lttslices [)alrrrer, N{<:f)orral<1, Rolrinsotr, l'hrllils atrrl K;rlrtr.
-,\lLlrouglr.Ittst,ic'tt Rttl'itrsotr lvrs trtrt I rr'('s('rll.'r.r'hcrr the ('u.se \ -rLS itrgrrecl itcf rtre
llte trrtttrt., lre lta^s rt'ir.tl (ht'briei.s ir.nrl:rppcnrliccs, antl list crrt'tl to are1orrlirrg
o1' tlre or':tl argttutettt prior Lo 1r:r.r'tic'ip;rt.irrg irr llris rlccision. Thc listing 9l
.itrst,it:es rellec:t,s Llteil sertioril,y sLaLrrs orr Liris c'orrr'(. ius o1'Llrt: rlaLe ol olal
arguntelll.
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clislrtiss, tltis cotrrt, lraving conclurlt.ci that tire plaintiff's tleclaratory jrrrlg-
ttttlttt actiott lvas nttttjtrsticiablc bccause the l,rial court. <trxrlrl nclt, aflbrd
the plztirrl.il'f'attv 1lt:r<:ticirl relief: Lhe allcgatiorrs irr tlrt.- plaintrt'f"s conrplairrt,
trrrlir:aLirrg t.lral. a rk:c:lalal olV jutlgrnt:trL rvorrltl lrrovirle gLrirlarrcrt: l.o rnenl-
llers of tltrr lrirr tvillt rt'sper:1 t,o litlrrle corrrhrc'1 arrrorrrrlerl 1o a rt.tlrrest
lilt att irilvisttry oltittiott. ancl, irr tirr: airst'rrct'ol a riisllirte ltcvoncl tlral
c:rltlsirlererl ltv t.Irt'Ap1rellal.e ('ourt in its rlec'isirirr in.Sorlcll. t,lre ltresctrt
actiott ,t"Illottlllcd [ct ttot.hing nrore t]r:rn a irnpcnrrissiltle collat t'r'al attack
orr Lirat. <lt:cisittrt; tuol eovel ) etr(.ert.z.rirrirrg Llre trlrcserrL ac:t.iorr rvorrltl vi6lat.e
:\ 5l-1971, rvltit'lr rett<lt:re<l llre Appellal.e Corrrt.'s decisiorr irr Sorlcll flnzrl,
as thc plairrt.il'f rvas allbrdcd t,he oppoftunit,y to sccl< r'cvicrv of t|at
clec'isiott Lrv iilirrg ir ltetit.ion Ibr c:t'r't.illr:at,ion Lo aJrpeal u'i1h t.his court .

Argrrccl N{ay 3-o{'fi<:ially Iclca^sccl .Iulv 24, 20lu

P t'or.:etl t rt'ul I I'i.s I o t't 1

Action for a judgntent declaring, inter alia, that the
plaintiff had been deprived of ceftain constitutional
rights, brought to the Superior Court in the judicial
district of Litchfield, where the court, Sclrurrtant, J.,
granted the defendants'lnotion to dismiss and rendered
judgmcnt thcreon, from which the plaintiff appcalcd.
Affinnecl.

George E. Mend,illo, self-represented, wit,h whorn wa^s
Jolttt G. Mu'tt'tt,t'ttg, for the appellant (plaint,ifN.

Je.l'1\'e'y J. T'i,ttle'y, for the appellce (nanred defendant).

Ja,n,e R. Rosertberg, solicitor gencral, with whonr, or-r

the brief, was George Jepsen, attomey general, for the
appellees (defendant Connecticr_rt Appellate Court et
al.).

()1ti,ttirtrr

ROBINSON, J. Irr this appeal, we consider whether
the Superior Court has subject matter jurisdiction over
a declaratory judgment action brought as a collateral
attack on a judglnent of the Appellate Court concerning
the plaintiff, George E. Mendillo. The plaintiff appealsl

' Thc pl:rirrt.i{f appcalt'cl Iiotn t}re.jurigrrrent olthc tfial corrrl to Llre Appcll:rt.e
Lltttttl, atttl rvt: tliLrrslt'r'r't'tl tlre irlrlrcal t.o t.lris ct-rrrlt ltrusrrarrt. Io (it:rrt'r'al
Slatlllcs g 5l-1!lf) (c) arrrl Practi<'e Ilool< \ ii5-2.
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from the .judglnent of the trial corlrt dismissing his
dcclaratorv.judgment action against the defendants, the
Iaw llrrn of Tinlcy, Renchan & I)ost, LLP (law firrn),
and the Connecticut Appellate Court.2 On appeal, the
plaintiff, who is an attorney, claims that the trial conrt
improperly concluded that his challenge to thc Appel-
late Court's interpretation of mle 4.2 of the Rules of
Prolessional CorrductD in Sotuel,l, v. Di,Cara,lti1 Conn.
App. 102, 127 A.3d 356, cert. denied, 320 Conn. g0g, 128
A.3c1953 (2015), was barred by the doctrine of sovereign
immunity. We, however, do not reach the sovereign
irnmunity issucs raiscd bv thc plaintiff becausc we agree
with the defendants' alternative jurisdictional argu-

JTlrt'ltlairttilf also ttitntt'tl as dclerrrlarrts tlrlt-c.jurlgts of thc r\plrellirt,c
(lout1, actirrg in t.lrt'ir of'Iir:i:rl c:apacit.ic.s. slrecificallv, Dougla.s S. L:n'rrre, Eliot
IJ. I)tttst:ot.L, atrtl Nirra I". Elgo. We also rrot,t: Llrzrt. l.lre l:rw l'itrrr lr:rs arlopt.crl
tlrc hricf of thc Appcllal,c clourt irr t,lrc prr:sr:rrt, appcal. Accordirrgly, u,'c r<rlcr
to the clel'ettrlarrls collcctively rvhcre alrlrrolrriate zrnrl inrlivirlually by natne.

" Rttltt '1.2 o|tltc Rulcs of Prol'essiottal Concluct pror,-icles in rc.ler.anL ltar-t:
"ltl reltte'sctttttig it c:lit'rtt., a l:rwyer sh:tll not. corrrrrrrrrric:tte:rbou{ the strltjec.t,
t-rl'Llrt'rcltrcsttttIaLiorr u'it.lr:t lrittlv Lllc laurycr krrorvs t.cl be ntplescrrLt:rl trv
ztttc.rt,hct liLu'ycr itt t.ltc tnal.t cr, unlcss lJrc lzru'ycr has tlrc corrsr:nt of'thc ollrcl
lawver clr is arrt,horizerl by law to (lt) so. ."

Tlrt: Corrurrcntary to nrlr' 4.2 pror.irlcs in rclcvant l)?ut: "This Rulc tlocs
trclt prolrilliL corrurrunic::rt.icln with a parly, or arr enrployoe or agt-.nt, ol'a parly,
ctlltcctttittg tttitlters oul.sirlc the represcntaliorr. For cxarrrplc, thc existerrcc
of a c'ontrr)vcrsv bctu'ct'n a govcrnllrcnt iigcnc'y nnrl a prival.c partv, or
lletwct'tt trvo tlr',qattizalirins, cloes rrot prolritril a ln.rn-vcr fttr eillrer' {i'or1 c611t-
ttttltticat,ittg witlt ttottlawyer rcpresent:r.tives of tlre otlrer rcgarding a selritrate
lllztl.tcr. Alscl, pirrties to a nratter ruay conunurric:rt.c rlircctly witlr e1c:lr gt[er
atlcl a lau'yer ltar,ittg itttlepenclent.jrrstification for cutnrrrurric:ating wit,| L|c
rll hcr pat1,y is pt:rntittt-'d to do so. Cclnunurricat,iorrs arrt.horizcrl tiy lir-w irrclutft',
{irr exartrlllt', llrc riglrl. cl{'a p:rrtv 1o a rronlroversv lvi{lr a gov('nllr('nl ;rgprrr:y
to spc'ak rvitlr govclrnrrerrt ol'ficials about t,lte nrattt'r.

"hr {.hc casc tt{ a"tt ttrgattizal.iotr, t,lris Rrrlr'prolribit.s c'ritrrrrrunicatiotrs lty a
Iitwvt'r for otttt ltarly c'ttttc:t'rlittg tlre nr:rLLel'ul rcllres('llttltlolt.w.it.h ltcrsotrs
Itavirrg a tttitttitgetiitl rt'slrottsibiliLy orr lrclrall'oI tlLt' orgalriz?rt.iorr, arrtl wit,lr
attv <lllttrr p(rts()tl wltose ac't or otrussiorr irr <'orrrrer'1 iotr',vitJr thal tpallrtr rrrav
bt' itttlttrterl to tlte orglrttizat.ion firr purposcs of c'ir,il or clitrrinal liabilit,y or-

wltt.rst'sl.alcltlt'tl( tttay t:onst.itttf t'arr :rrhnissiorr orr t,lrc 1t:rr1 o1'tlrt'org:rrrizatiorr.
If ittt agcttt or ctttJtlovt'c of t.lte rlrgarirzat.irin is rcltrescrrtetl in tlrg rrr:r1ter lrv
lris t-rt ltt:t clrvtt cottttst'1, llte <:otrscrrt irv llrirt. r:ortrrscl Lo a corrrrrrrrrrir:a(,iorr
u'ill llr: srrf fjr:ir:tr1 f'or trrrnrost-s of'lltis Rrrle. ."
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rnent, and conclude that the plaintiffs collal,eral attack
on Sou)e/l in this declaratory judgment action is nonjus-
ticiable under Valuo v. Freedon't of Infotnzctti,ott Com-
mi,ssioyt,, 294 Conn. 534, 985 A.2d 1052 (2010). Accord-
ingly, we affirnt the judgment of the trial court.

The record reveals the following undisputed relevant
facts ancl procedural history. The plaintiff represents
Julie N{. Sorvell, the plaintiff in a rvrongful discharge
action pending in the Superior Court against her fonner
enrployer, Southbury-Middlebury Youth a:rd Family Ser-
r.ices, Inc. (Youth Ser-vices), a Connecticnt nonstock,
nonprofit corporatiorr that had been dissolved, Deirdre
II. DiCara, its executive dircr;t,or', and MaryJanc NIcClay,
tlrc clrairperson of its board of rlircctors. See So,wellv,
D[Cat'u, Superior Court, judicial clistrict of Waterbury,
Docket No. CV-12-6016087-S (Sowell action). On Sep-
tember 6, 2012, the law firm filed an appearance in the
Sowell action on behalf of Youth Services, McClay, and
DiOara. At a hearing held on December 12, 2013, the
trial court, IIon. Barbara J. Sh,eedy, judge trial referee,
granted Youth Ser"r'ices' motion for an entergency pro-
tective order' (prcltective order) on the b:nis oI' the
corrrl,'s finding that the plaintiff had r.iolatcd ntlc 4.2 ot'
the Rules of Professional Conduct by comlnunicating
directly with certain "putative" mentbers of Youth Ser-
vices' board of directors regarcling the merits of a coun-
terclairn that counsel for Youth Services had filed
against Sowell at McClay's direction.'l Nthough Judge
Sheedy did not order any sanctions against the plaintiff,
the protective order enjoined hinr from further contact
of any kind rvith members of Youth Services' board of
directors without prior perrnission ft'orrr l.he law {irrn.
See Sotr.'ell v. DtCura, supra, 161 Conn. App. 102, 118.

I A clet:rilcd rerrrlit,ion of the
Slreetly's (irrrlirrg is sct. lbrllr
I (lFi-18.

f acts :utrl ltrocerhrral hrslory untlcrlying Juclgc
irr Sr.rrlc11 v. Di()unr,, srrpra, 161 (lotrrr. App.
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The plaintiff filed a writ of error in this corlrt challeng-
ing ttre basis for the protective orcler (first writ), u'hich
was subsequently transferred to the Appellate Court
pursuant to General Statutes $ 51-199 (c) and Practice
Book $ 65-1. Icl., 119. In the first writ, the plaintiff
claimed that Judge Sheedy had (1) improperly founcl
clear and convincing evidence that he had violated rule
4.2 of thc Itulcs of Professional Concluct, and (2) r.io-
lated his state and federal constitrrtional rights to due
process and abusecl its cliscretion by refusing to permit
hirn to present eviclence at the hearing on the motion
for a protective order. Id. The Appellate Court issued
a comprehensive opinion rejecting the plaintiffs chal-
lengcs to the ba^sis for the protcctive order, narnelv,
the finding that he hacl violated rule 4.2, and rendered
jndgnrent dismissing the first writ.o Id., 133. This court
subsequently denied the plzrintifl"s petition for cerlilica-
tiorr to appeal in an order dated December 16, 20lS:
see Soroell v. Di,Cara, 320 Conn. 909, 128 A.3cl 953

i WiLh tcspccL lo (.lrc spet:ilic r:lairrrs prcscrrt.ecl in Llre firsl rvriL, Llrc A1t1tt:l-

lal.c court rchccl on t}c k:ttcrs atl,acrhccl to Youth Scn'icr:s' nrot.ion Ior a

llrot.cc:t,ive rlrtler attcl t,he f ili'rintifl's "acLnlssion l;efore tlre r:rnrt thirt, he serrrt,

tlre clairrr lct,ter to tht lroarcl of directors, ancl [Jrrclge Shcedy's] :rrtictrlation,"
atltl "t:ottclttcleIdl l,ltat LIte'r'e wa.s <:le:rr arrrl corrvincrirrg cr..rtltnc'e IrcIb1e t.]re
cottrt tltitt Itlte ltlarrrtiff'l r''iolatecl ru]c 4.2 [cif Lhe Rules of Profession2l Co1-
<luc:tl tty c:ottrtntttticating u'it.h It,hc lau- Iirrrr's] clicnts.w'i1lrout, Iit,s] p<.11is-
siott." sou;ell v. Di(lut'u, slrl)la. 1(j1 (lorrrr. App. l2fi; st'c'irl., l2G-2!) (notirrg
thal c'laittt ltrcsctttctl "lt'gal qucstion" <:oncenring wlrelirer "the nrcrrrlrcrs
of IYoulJr St'rvicr.s'] boartl of clirer:t.ors were It.hc law firrrr's] clierrts," :Ls

colltetttplatetl by ntle 1.1:J [a] of t]re Rrrlcs of Profcssiotral florrtirrct, givc-.1

Iact that ":r.gcrrr:y hirtl trccn dissoh'cd ancl rvas in Lhc Ilroccss of winfling
ttp" prrrsrr:tnt to (]encral Statuters S:13-884 [al ). Tlre Appellalt' Corrrt rrsxl
cottclttdcd Lltat tlttc J)Ioce ss clicl not rc-ttruire an criclcntiiiry lrearirrg at ll'|ich
IIcClay u'oultl lestify or lter rleposiliorr t,t'st,inrony rvorrlcl lte arhrillctl ilto
eviclc'rtt:e. itrso{'ar iLS "rln evirlctttiary hcarirrg u,orrlcl scrl/e no l)urpose bec.:rusc'
t.lre isstre Irt:iirlt'ILlrc Alrlrellal.c (iorrrt.] rvas rroL a tltrt:sLiorr ol lir<rt, l1r{.:r.rr
isstlt'of liiu'. Itr osscnco, tlrcrt'f'ort', Itlrt'plairrliffl ]rirrl a lrc;rrirrg at rvlrir.lr lte
lva.s:tltlc 1o t'n':rtc a rcc'onl anrl tt.ll lris sitlc of tlre story." Irl., 1:11. l-irrir,llv,
t'ititlg jutlit'iitl t'cottottty attcl tlrt: lack of'rlisprrterl f'at:ls, Llte Altltellalt' Corrrt.
tcjer:t.ttcl tlrc ltlaintiff's claitrr "t.h:rt. Lhe r:cnnl:rbust'cl its cliscretion:rs to t,lrc
athrrissiort ttl t:vitlttttct: bv lirilrrg Lo let. lrirrr l)r'cserrl Lest.irrrorry arrrl ltlat:e ir
rlocrrrrrerrl irrto crirlt'rrr.e." Irl., l3l-3:1.
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(2015); and lal,er denied the plaintiff's mot,ion for recon-
sideration of that denial.

Subsequently, on February 4,2016, the plaintiff filed
a writ of error in this court challenging the Appellate
Court's actions (second writ). This corlrt disrnissed the
second writ on May 25, 20L6, and denied the plaintiffs
urotion for reconsideration en banc of that disrnissal
on June 27, 2076.

On October 3, 2016, the plaintiff' filecl the present
action in the Snperior Court seeking a clcclaratory jrrdg-
tnent pllrsuant to General Statutes g -o2-29 and 42 U.S.C.
S 1983 (2012).In the first count of the declaratory juclg-
nrent contplaint, the plaintiff clairned that there is sub-
stantial uncertainty with respect to the scope, meaning,
and applicabilitv of nrle 4.2 of the Rules of Professional
Conduct affccting his legal rights and rclations with
ol,lrer' part,ies. Irr tlrc ser:ond c<lrnl,, t,he plai nt,ifl' clainrr:rl
that tlrc Apprcllatc court exceedcd il,s consl,itutional
:rutlrority and violated his conslitution:rl rights by finci-
ing facts from evidence beyond the trial court record,
namely, the existence of an attorney-client relationship
between the law firm and Youth Serrrices, which he was
not given the opportunity to rebut or explain. In the
third count, the plaintiff sought a declaration pursuant
to 42 LT.S.C. $ 1983 that mle 4.2isunconstitutional under
the due process and equal protection clauses as zrppliecl
to the facts of this case. In the for-rr1,h count, the plaintiff
clainred that the Appellate Court had violated his free
speech rights under the state and federal constitutions
because his speech was a reasonable remedial rneasure
ttnder rule 3.3 (b) of the Rules of Professional Conduct
to adclrcss fraud and a rnzrtter of public in-rportance. In
the fifth count, the plaintiff clairned that the Appellate
Court's construction of rule 4.2 wuLS a clue process viola-
tion becallse it arnonntecl to an ex post facto law. In
the sirth r:ount, the plaintiff claintecl a violation of his
right tcl equal protection of t,he laws.
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The defendant,s moved to dismiss the declaratory
judgnrent complaint, claiming that the plaintiff's claims
are noiusl,iciable and barred by the doctrine of sover-
crign irrurrunity. The l.r'ial court, Sclt,ttman, ,1.,6 gralterl
the motion to disrniss, concluding that General Statutes
$ 51-197f 7 precluded further review of the Appellate
Court's decision tn Sou;ell, v. D'i,Ca,?'o, supra, 161 Conn.
App. 102, except bv this court following a petition for
certification. The trial court further conclucled that the
claims against the Appellate Court were barred by sov-
ereign inrnrunity. Concluding that it l:rcked subject nrat-
ter juriscliction, the trial court granted the defendants'
nrotion to disrniss and rendered judgrnent accordingly.
This appeal followed.

On appeal, the plaintiff clairns that the trial court
improperly concluded that the existence of binding
precedent, nanrely, the decision of the Appellate Courl
tnSo'rcel,lv. Di.Cu'l'o,, sllpra, 161 Conn.App. 102, operated
to deprive the trial conrl of jurisdiction bccanse the
constitutional issues clicl n<tt arise until aJler thc Appel-
late Court renderecl that decision. The plaintiff also
argues that he has stancling to seck a declaratory judg-
ment under $ 52-29 beczruse the Appellate Court's deci-
sion rn Sotaell "has caused a continuing iiury to his
reputation and professional stzurding and the unconsti-
tutional application of rule 4.2 [of the Rules of Profes-
sional ConclucLl by the Appcllale Courl poscs arr
inrnrediate threat of further injury in the futrrre." The
plaintiff then contends in cletail that the trial corirt
improperly cleterntined that sovereign imntunity and

" t.ltrlt:ss oLltetwist: trclLetl, all rt'lererrt'cs to l.hc l.r'ial corrrL lrt'r'tirraltcl are
t<i,Jrr<lgc Sc'lrrrnrarr.

t (ictteral Stlltutcs S 51-1!)7f'ploviclcs irr rclcvarrt lrirrt: "liporr liual clt:tcrrni-
Ilat.ioll o['any itltpeal by (ire Alrpellat c CourL, tlrert'slrall ltc rro riglrt. t,o firrt|cr
t cviL'u' cxt't'1t1. lltc Sttpt't'tttt' (lotrlt slrall havc tht' por.l'r'r Lci c't:rtil'y casc's fo1
ils tt'r'ieu'rrlrorr lrct.it.iorr Irv atr irg.qri(]vetl party ot lrV Ilrt'alrpellal,e ltarrt:l
',r'lri<:h lrcalrl llrc trrallt'r'. ."
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judicial immunitv barred his claim for declaratory relief
undcr s\ 52-29 and 42II.S.C. $ 1983.s

In response, the clefendant,s contend, inter alia, that
the trial court properly dismissed the plaintiffs claims
because they are not justiciable, relying specifically on
Vu,l:u o v. Fre edont oJ' It tJ o r n ru t,i,o,rL C o,vL?n,i,s s' i,o?z, supra,
294 Conn. 5114, to argue that no practical relief is avail-
able because a trial corrrt lacl<s the authoritv to reverse
the nrlings of another corrrt in a separatc ca^se, and
particularly those of the AppellaLc Court, which are
binding precedent. The defend:urts crtrrtend tha.t Lhe
sole avenue of relief available to the plaintiff was his
petition for certification to appeal from thc judgnrent
of the Appellate Court to this court pllrsuant to g 5l-
I97t. The dcfendants ernphasize that the plaintiff's collt-
plaint did not allege any facts to establish the existence
of a "dispute separate :rrd distinct frorn his desire to
overttrrn SouteII," such as a new threat of discipline
under rule 4.2 of thc Rules of Professional Conduct or
a new situation in which he nright commit a similar
r,'iolation of rrrle 4.2. We agree with the defendants ancl
conclude that the trial court lacked subject rnatter juns-
diction over this declaratory judgment action because
the plaintiff's claims are not justiciable.

"A motion to disrniss . . properly attacks the juris-
diction of the court, essentially asserting that the plain-
tiff cannot a^s a rnatter of law and fact state a cause of
action that should be heard by the court. . In nrling
on a motiorr to dismiss for lack of subject n-ratter juris-
cliction, the trial court rnust consider the allegations of
the cornplaint in their nrost favorable light . . . includ-
ing those facts necessarily implied frorn the allcgations

. ." (Citations onritted; inter-nal quotation nrarks

'(]it't'tt ctttr ('ottc'lusiott lvilh rcsllc('t tri jrrs(ic'ialrilit,y, wr: rreeti not arftlrgss
irl tlc'tail t.lte ltlairtt,iffs c:otnptclterrsivc trrgrrrrrcnt.s with rcsltcct t,o sovcreigl
itttcl judit'ial irrrrrrruritv. arrtl t.lrc tlclerrtlarr(.s'erlrrillly r:orrrllr'r,lrerrsivt:
rcsl)onsos Ilretrcl rL
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onritted.) G't,u, n rt,orl'i, v. Cctr ntrt' is s'l,ot rcr oJ' Truts po,t't u -

Liort,,322 Conn. 344, 349, 147 A.3d 784 (2016); see icl.,
349-50 (discussing "different situations" with respect
to nrotion to disnriss "depending on the sLatus ol'the
record in the case," which ruight require consideration
of "supplementary undisputed facts" or eraclentiary
hearing to resolve "critical factual dispute" [internal
qttotation ntarks onritted]).

We engage in plenary rer.iew oI a Lrial courL's grant
of a motion to dismiss fbr lack of subject nratter jurisdic-
tion. See, c.g., Clt,'i,ef Ir{ortnu,t'[,otL OJJ'iter v. Cotrtpu,[,et's
Pl,'tts Ce'ruter, [nc.,310 Conn. 60, 79, 74 A.3d 1242 (2013);
Va,l,uo v. Freecl,om, of Infonnat'i,on, Cotn,nti,ssi,on,, supra,
294 Conn. 541. "In undertaking this review, we are mind-
ful of the well established notion that, in determining
whether a court has subject matter jurisdiction, every
presulnption favoring jurisdiction should be indulged."
(Internal quotation marks omitte d.) Gi,umton[, v. Co'rn-
m'issiotter of Tt'an,sportation, sllpra, 322 Conn. 350.

"Justiciability conrpriscs several rerlated dclctrines,
namely, standing, ripeness, rnootness and the political
question doctrine, that inrplicate a court's subject r-nat-
ter jurisdiction and its competency to adjudicate a par-
ticular matter." (L-rterrral quotation marks omitted.)
KeLIer v. Becke'rrcte'i.rt, 305 Conn. 523, 537-38, 4G A.3d
102 (2012). "Because courts are established to resolve
actrral controversies, befbre a clairned cclntrover.sy is
entitled to a resolution on the merits it must be justicia-
blc. Justiciability rcquires (1) that therc bc arr
actnal controversy between or among the parties to the
dispute . (2) that the interests of the parties be
adverse (3) that the matter in controversy be
capable of being adjudicated by judicial power
and (4) that the determination of the controversy will
result in practical relief to ttre complainant." (Internal
qrr otati on nt arl<s ontitted. ) GIu sto r tbtt,t "y v. M e t, rctp ol,i, t,u n
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Di.sL'r"[cl, Cotrmt,'i,ss'i,ort,, 328 Conn. 326, :]3i1, 179 A.3d
201 (2018).

The declaratory judgrtrent proceclure, governed by
s\ 52-29 and Practice Rook $ 17-54 et seq., does not
relievc the plaintiff from justiciability requirements. A
"declaratory.judgment action prlrsuant to $ 52-29
provides a valuable tool by which litigants nlay resolve
uncertainty of legal obligations, The [declaratory
judgrnc.nt] procedure has the distinct advantage ot'
affording to the court in granting any relief consequen-
tial to its deternrination of rights thc opportunity of
tailoring that relief to tlre particular circuntstances.

. A declaratory judgrrrenl acLion is not, however, a
procedural panacea for Llse on all occasions, but, rather,
is limited to solving justiciable controversies.
Invoking $ 52-29 does not create jurisdiction where it
would not otherwise exist." (Citations onritted; internal
quotation marks ornitted.) M'tLJbt'cl Po,tuet' Co., LLC v.
Alstottt Pouer", Ittc.,263 Conn. 616, 625,822 A.2d 196
(2003).

"As we rroted in PurneLa, B. v. Ment,,244 Conn. 296,
323-24, 709 A.2d 1089 (1998), fw]hile the declaratory
judgnrent procedure rnay not be utilized merely to
secnre advice on the lalv or to establish abstract
principles of law . or to secure the construction of
a statute if the effect of that construction will not affect
a plaintiffs personal rights . . . it ntay be employed in
a justiciable controversy where the interests are
adverse, wherc there is an actual bona lide and substan-
tial question or issue in dispute or substantial uncer-
tainty of legal relations which requires settlcnrent, and
where all persons having an interest in the subject ntat-
ter of the conrplaint are parties to the action or h:rve
rea^sonable notice thereof. . Finally, the deterrnina-
tion of the controversy musL be capable of resulting in
practical relief to the cornplainant.
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"In deciding whether the plaintiffs contplaint pre-
sents a justiciable claim, we make no detemrination
regarding its nterits. Rather, we consider only wlrether
the matter in controversy [is] capable of being adjudi-
cated by judicial power according to the aforestated
wcll est,ablished p rinciples. " ( Ci t,at ions orrrit,ted; in t,ernal
quotation marks omitted.) Mi,lforcl, Potoer Co., LLC v.
Alstont, Potaet', I'n,c., supra, 263 Conn. 625-26; see also
Wil,son v. KeLLey,224 Conn. 110, 116, 617 A.2d433 (1gg2)
("Implicit in lhese principles is the notion that a declara-
tory judgment nrust rest on solrre cause of' action t,lral
would be cognizable in a nondeclaratory suit. To
hold otherwise would convert our declaratory judgment
statute and rules into a convenient route for procuring
an advisory opinion on nroot or abstract questions
and lvould nrean tl-rat the declaratory judgnrent statute
and r-ules created substantive rights that did not other-
wise exist." ICitations onritted.]).

In deternrining whether the present case is justicia-
ble, we find instructive Valuo v. Freeclom of [ttfortna-
L'[,o'rt Cornyn'i.ss'i,ort, supra, 294 Conn. 543, in which this
court concluded that the plaintiffs claim, brought
through an adntinistrative appeal, was nonjusticiable
when he sought to have the trial court "overturn sealing
orders issued by zurother trial court in a separate czrse."
See also icl. ("[w]e are aware of no authority fbr the
proposition thal, a trial court presiding over an acLrrinis-
trative appeal nray overturn a ruling by another trial
court in an entirely unrelated case involving clifferent
pafiies-a proposition that the plaintiffs thenrselves
have charactenzed as novel" [emphasis ornitted]).
Rejecting the proposed collateral attack a^s "completclv
unworkable," we observed that "[o]ur jurisprudence
concerning the trial court's anthority to overtunl or
to nrodify a ruling in a particular ca^se assumes, as a
proposition so basic that, it requires no cil,ation of
authority, that any such action n'ill be tal<en onlv by
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the trial collrt with continuing.juriscliction over the case,
and that the only court with continuing jurisdiction is
the court that originally rendered the nrling." Id., 543-
44. We emphasized that "[t]his a^ssumption is well.justi-
fied in light o{'the public policies favoring consistency
and stallilitv ol'.juclgruents arrcl l,he orck:rlv arhrrinistra-
tion of .justice. It would wreak havoc on the judi-
cial svstem to allow a trial court in an administrative
appeal to second-guess the judgment of another trial
court in a separate proceeding involving different par-
ties, zrnd possiblv to render an inconsisl.ent r-uling."
(Citations omitted.) Id., 545; see also id., 548 ("We reject
the plaintiffs' claims that they ntay nrount a collateral
attack oll the sealing orders in this administrative
appeal. We conclude, therefore, that the plaintiffs' claim
that the renrainir-rg five sealed docket sheets are admin-
istrative records subject to the act is nonjusticiable
beczruse no practical relief is available ").

Sirrrilarly, in ,4.91 Assoc,tates v. Zo'ning Connnissi.ctn,
18 Conn. App. 542, 559 A.zd 236 (1989), the Appellare
Court concluded that it lacked subject nratter jurisdic-
tion over a rcservation arising front a declaratory juclg-
ment action brought to settle the interpretation of a
zoning regulation because "the plaintiffs complaint
fails to erllege an actual controversy. The plaintiff
obtained a builcling pern-rit issned pursuant to the spe-
cial perlrit and began the site work for the condonrin-
ium project in the fall of 1986. There is no allcgation
that the defendant has taken, or even has threatened
to take, action to declare the special perrnit void or to
rescind the building perrnit." Id., 546. Significantly, the
Appcllate Court firrther ernpha^sized that, "l,wflrcr'e t,Ite
parties i'n, a case 'LDe?'e parties to an eatl,[,er a,ct,i.on
t,'rt, 'tult i,clt, t,lt,e sutne 't,ss'ue ,toa,s Lltr: subjet:f, oJ- a, J:i,rt,ul
'jttcl91ment, it'[,s cL,i,lfi,cu,l,t, t,o unclet'stanr], h,otu th,ere coulcl
t'entctitt a, justic:|able or y'ecil controuersy betueen tlrc

Ttrc qrrestion presented in the priclr
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action, a^s well :LS in this action, wa^s whether the town
could issue a building perndt to the plaintiff. The plerin-
tiff emd the defendant were parties to that action, and
cannot intpose their wish upon this court to have the
same issue detennined once agairr by way of this declar-
al,ory juclgnrenl, action." (Cit,alion orrrit,t,t:cl; crrrplrasis
added.) Id., 548.

On the ba^sis of thcse authorities, we agree with the
defendants that the present ca^se is nonjusticiable
because no practical relief is available to the plaintiff
insofar as the aliegations in the declaratory judgn-rent
complaint dernonstrate that it is nothing more than a
collaleral attack on Llrc ltroLective order intposed by
tlre trial cortrt, Slteecly, J., in the Sowell action, and
rrpheld by the Appellate Court rn SotueLL v. Di,Cat-a,
supra, 161 Conn. App. 102. Although tl-re plaintiff alleges
in his declaratory judgment complaint that a court deci-
sion would pror,'ide guidance to members of thc bar
with respect to their "future conduct," that allegation
is nothing rnore than a request for an advisory opinion,
insofar as none of'the allegations therein identifies a
dispute beyond that considcrcd bv the Appcllatc Court
tn Scnuel,l. Put differently, the remainder of the allega-
tions in the contplaint unmistakably indicate that this
case is a collateral challenge to tl-re prior Appellate
Court clecision in So'nell concerning the plaintiffs previ-
ous r.iolation cll rule 4.2 of the Rulcs of Prol'essional
Conduct, rather than zrn action seeking guidzurce a^s to
the application or vitality of principles fronr ttrat deci-
sion with respect to a different sct of facts. Thus, to
entertain this declaratory judgment action woulcl rao-
late $ 51-197f, which rendcrs thc Appellate Court's dcci-
sion final insofar as the plaintiff has had his opportunity
to seek review by a petition for certification to appeal.
Cf. Pt"esnick t,. Sa,nt,cn"o, 832 F. Supp. 521, 529-30 (D.
Conn. 1993) (dismissing clairn seeking to enjoin Supe-
rior Court chief clerk from enforcing judgment or to
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force Appellate Court to hear disrnissed appeal because,
in addition to Rooket"-Feldman!' abstention, "[r]othing
has been alleged here that would prevent the plaintiff
lronr appealing the orcler disrrrissing his :r.ppcal by certi-
fication to the Connecticut Suprente Court pursuant to

. $ 51-197f, or, thereafter, to the lJnited States
Supreme Conrt itself '). Given the finality of the Appel-
late Corrrt's.judgment in Sotuell, thc trial court sirnply
had no authority to afford the plaintiff relief by dis-
turbing it in this collateral proceeding, rendering the
present case nonjusticiable.

The plaintiff contends, however, that, "taken to il,s
Iogical Iend], this Iconclusion] leerds to the proposition
that a corrrt, is dcprived of .sub.ject rnatter.jurisdiction
whenever the outconte on the merits of any plaintiffs
claim is deterndned unfavorably by a prior binding prec-
edent or series of such precedents." We disagree. We
emphasize that, consistent with the purpose of the
declaratory juclgnrent procedurc, nothing would prc-
clude a different attorney-or even this plaintiff hin'r-
self-front asking a conrt to ol'errule the precedcnt set
by Souell v. DiCat'a,, supra, 161 Conn. App. 102, in
connection with a different dispute concerning the
application of nrle 4.2 of the Rules of Professional Con-
duct.r0 In the absence of such allegations establishing

" Sce ,Dlsh'icl o.l'Col,urntt'ta Crntrt, oJ'Appeuls v. I-dd,trturi, .160 Ir.S. 4ti2,
.182, 103 S. Ct. 1:103, 75 L. Ed.2d 20(i (l!l8il); Rooku'v. Ftd,r:litt1 Trust, Co..
26:l {f.S..11;1,416,44 S. Cr. 149, (i8 L. trrl.3(i2 (1923).

"' \\re irc:l<trowlcdgc, a,s a pr:rctic::rl trr:tttcr, tlta1. a tt.i:rl cour-t corrsiclcrirrg
srttrlt ir <rl:rittt itr (,lrc first, insl,ancc rvclrrltl bt'bounrl by Soir.rell v. l)i(ittrt,
slll)la, 161 (lorrrr. App. 102, becattse, "Ia]lthorrglr llre rlor:l,r'irrc ol slare rlsr,isis
pcltrtit.s a ('otlrt Lo overl,rrnr ils ort,'rr prior cascs in linritecl circunrstitncss,
tht: t:ottctcJlt, ol bincling piccerlerrt, prohibits:r trial cuurt fiorrr ovel'tprnlltg a
prittl clecision of att :tppcllate corrr"t. Thrs prolribition is llccess:llv Lo ltccotl-
ltlislr Llre l)(ul)osc o['a hie lzr"r'c:lrical jrrtlicial syst.errr. A Lrial t:ourL is rt:tlrriletl
lrt fitllou'llrtt prirlr clec'isiorrs ol arr a1r1rella"t,r: corrrt lo llrr: extellt llrat, tlrev
:rrc altltlic'altler to fhcls arrcl issues irr tlre c: sc bcf orc it, aud tlte trizrl coult.
lll:rv ltol overtttrtt or rlisrcglutl birrding lrrecedent." (Etnphasis itr origitr:rl.)
Polt,i,tt v. J'irrc:rtln scrrrcc & Equiprnent ()o.,298 conn. 620, 6b0, fi A.Bri 00
(20.l0). NIott'ovet, g,ivt'tt Iltt: Alrpellrrtt' ('orrr'1 's rvell csl.ablislrt:tl polir:y w,it.lr

I esl)('(:1 lrr ltartt'l tlecisiotis, tlre par1,v clrallerrgirrg llrc r.ilali1.v <>f sotrell, rn'6rrlrl
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the bona fide existence of a dispute, the plaintiffs
cleclzrratory judgment action is purely a hypothetical
request for an advisory opinion that second-guesses an
exisling finzrl judgnrent, over which jurisclict,ion will noL
lie rrncler $ 52-29. See Cr-rsl u'ntttto v. Skoltt,'l,ck,294 Conn.
7lg, 737-38, 988 A.zd 257 (2010) (no jurisdiction over
declaratory judgment action concerning insurance cov-
erage for prejudgment interest when "prcdicates for
an awarcl of offer of judgn-rent interest under [General
Statutesl $ 52-192a had not been rnet"); L'i,bcrt,y Mtttu,u,L
In,s. Co. v. Lone Sta,r Indust'ties, lnc.,290 Conn, 767,
814-1ro, 967 A.2d 1 (2009) (for purposes of jurisdiction
over declaratory judgment action concerning excess
insura:rce policy, court renranded case for factu:rl deter-
mination as to whether it is "reasonably likcly that the
insured's potential liability will reach into the excess
coverage"); Milford, Potuet' Co., LLe v. Al,sto.trt, Potuet',
Ilrc., supra, 263 Conn. 620-27 (no .jurisdiction over
cleclaratory judgment action concerning rneaning of
contract's force majeure clause when defendant hacl
not yet asserted clairn of entitlement under contract).
Accordingly, we conclude that the present case is not
jttsticizrble, and the trial court, therefore, properly
grarrted the defendants' motion to disndss.

The judgrnent is affirrned.

In this opinion the other justices concurred.

ncerl 1.o so(:llre (rarrsli.r to tlris r:ourl or retiew hv (lre Appcllat e Cortrl err
birrrc to crbt:rin lclicf'. Sct', t:.g., IIgLlort v. Gurtto'. illil Corrrr.472,4,B8 n.lti,
97 A.ilrl 970 (2t)1.1); Slatc r'. Tuckr:r', l7t) []onn. App. 270, 278 n.4, 178 A.:lrl
1lOil, cert. clctrit:tl, jJ28 Clonu. 917, l30 A.i:Jrl !)tiil (201S). FiniLllv, altlrorrgh tlrc
lrittl.ics t.tt sttt:lt a tlet:latiit.orv.jrrtlgrrrt:rrl at:l,iorr rrriglr( rrst'ir rrst:r'lirliotr lo
itrlvii.ttc:t'1lrt'lcgal issrre c:orrcerrrirrg tlrc rilalilv of Sorr.'dl irrlo llrr: Apltr:llal er

('<.rrrrt or t.lris <'orrr1 nlotc cxl)r)(litiorrslv: set: Plar,lit,c Book S 73-l (a); llrc
ttst-'ttl't.ltat rest'n':rtiott proct'-rlule rvoulrl rrot relicve the Appr:lla( e (lorrrt, ol'
its obtigatiott 1.o cttsurt'that jurisrlictron lies over the unrlcrlving rletcl:rratory
jrttlgrrrerrt. act,iurr. Sce ASL Assctc'iulr:.s v. Zonitrct Currt.tn,issictrr,, srrltra, 18
(lorrrr. App. 5-1ii-,19.
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42 TJ .S.C. $ 1983. Civil action for deprivation of rights.

Every person who, under color of any statute, ordinance, r€gulation,

custom, or usage, of any State or Territory or the District of Columbia,

subjects, or causes to be subjected, any citizen of the lJnited States or

other person within the jurisdiction thereof to the deprivation of any

rights, privileges, or immunities secured by the Constitution and laws,

shall be liable to the party injured in an action at law, suit in equity, or

other proper proceeding for redress, except that in any action brought

against a judicial officer for an act or omission taken in such officer's

judicial capacity, injunctive relief shall not be granted unless a

d,eclaratory decree was violated or declaratory relief was unavailable.

For the purposes of this section, any Act of Congress applicable

exclusively to the District of Columbia shall be considered to be a

statute of the District of Columbia.
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Constitution of the State of Connecticut

(Rignt of redress for injuries.)

Art. 1, Sec. 10. AII courts shall be open, and every person, for an injury

done to him in his person, property or reputation, shall have remedy by

due course of law, and right and justice administered without sale,

denial or delav.
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t Sec' 51-14. Rules of court. -Disapproval of rules by General Assembly. Hearings.
(n) The judges of the Supreme Court, tne judges of the Appellate Court, and the judges
of the Superior Court shall adopt and promul[ate and may from time to time modify or
repeal rules a1{ lorms regulating pleadlng, praitice and procedure in judicial proceeciings
itt courts in which they have thJconstitut-ional authority to make rulei, for the purpose ofs,inrplifying proceedings in the courls and of promoting ih. speedy una.rncient determina-
l]on.9f litigation upon its merits. The rules of the epp"ettate 

^Court 
shall be as consistent asteasible with the rules of the Supreme Court to promote uniformity in the procedure fortlie taking of appeals and may dispense, so far as justice to the parties will permit whileafibrding a fair review, with the necessity of priniing of ...ord^, and briefs. Such rules

slrall not abridg*, enlarge or.modify uny slbstantive ri"gtrt or the jurisdiction of any of thecottrts, Subject to the provisions of subsection (b) of this section, such rules shall Lecome
eft'ective on such ciate as the judges specify but not in any event uptil sixry days after suc,h
p ront Ll lgation.
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Sec. 52-264, Judges of Supreme Court to make rules for appeals and writs of
error. The judges of the Supreme Court shall make such orders ani-rules as thev deem
necessary collcerning the practice and procedure in the taking of appeals an,C writr bf ..r.o,-
to the Supreme Court, and concerning the giving of security by ih. uppealing party, the
stay of execution during the pendency of appeal, the payment oi costs and thelaxation of
reasonable costs when the same have not been fixed by statute,
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Rule 4.2. communication with person Rep-
resented by Counsel
In.representing a client, a lawyer shall not com_

rnunicate about the subject of the representation
Iil! lps'1y the rawyer knows to be represented
py another tawyer in the matter, unless ine tawver
has the consent of the other lawyer or i;.i;ih;;-
ized by law to do so, An othenwise unrepresented
p,ar1.y for whom a limited appearance'has b;;;filed pursuant to practice Book seciion b-s p)j;
considered to, be unfQpresented for purposes ofthis Rule ": lg anyrhing other rhan'thiil6ie;i
matter of the.limited appbarance. When a timitecj
appearance has been filed for the par1y, anoserued on the other rawyer, or the otheir larivy; l;otherurise notiliied that a timited appearance hasbeen filed or will be filed, th,at laryff mat oiiectrv
communicate with lhe pany only abouf matter6
outside the scope. gf the lirnited a'ppearance with_out consulting with the pafiy's 'ri'mited ;pp;;i-
ance lawyer. ' r

(P.B: 1g7B-1997, Rulo 4,2,1 (Amended Juno 14,2010, totalce ellect Oct. 1, 2013.)
coMMENTARY: This Rure does not prohrbit communica.

tion with a paily,.or an emproyee or agent 6t a f arty, ,onrurnrngmatters outslde the representatlon, For examile, the exlstenceof a controversy b^etween a.governmont agehcy and a prlvateparty, or betwoen two organlzatf o..ls, does iot piontnlt. ir*vuifor either from communrcating with nonrawvlr'representatives
of the other regarding a qefarate matter. Arso, pariles to amattei may communicate directly wlth each other dnd a rawyeihavlng Independent justificailori for communicailng wlth theothor p.arry rs permrtted ro do so. communrcaiionJ iuinoiir.j
by law fnclude, for oxampre, the rrgh,t ot,a party io a controversy
w.ith a government agency to spdak witl-r government officlalsabout tho mattor,

ln the casa of an organization, this Rute prohiblts communl_catlons by a lawyer for one p?try conceinlng the matter lnrepresentation with persons having a manageriit ,riponrllirriv
on behalf of the organrzailon, ano ilritn any o-tner person whoseact or omlsslon In connecilon with that mirtter may oe lmpuieJto the organizailon for purposes of crvil or .trmi,i.r il.biilty;;whose statement Tuy constitute an admisslon on the part ofthe organization, rf an agent or e.mproyoe of the organizationls represented In the rnatter by hld oi her o*n counsel, theconsent by that counser to a communrcation wiil oe sutiictenifor pqrposes of thls Rule. (Compara Rule C,ql.

Thls Ruls arso covers any person, whethei or not a paoto a.formaf proceeging, who rs represented by counser con-cerning the matter In quesilon.
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S 72-1. Writs of Errori In General

(b) No writ of error may be brought in any civil or criminal proceeding

for the correction of any error where (t) ttre error might have been

reviewed by process of appeal, or by way of certification, or (Z) tne

parties, by failure timely to seek a transfer or otherwise, have

consented to have the case determined by a court or tribunal from

whose judgment there is no right of appeal or opportunity for

certification.
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sec. Tg'1. Reservation of euestions f rom
lhe sHperror court to the srpr"me court or
lppeltate court; contents br 

-ces;rrai;
Request
(Amended sept. 16,201s, to take effect Jan, l, 2016.)(a) counset .q"y joinuy iire wj[h'ihe brirJ,io,

ggutt, 3 request to-rbserue questions of raw forconsideration by.the supreme court or appellatecourt, A reserveition request qhair ilt tor{il iiJ';stipulation of the essentjal undirbuiro jr.ir';h;
a clear and fuil statement of ine q[rrtion or ques-tions upon which advice is desirealazi;ltri#rri
of reasons why the resotuiion ;iiA; question by
11e gpneilate cbur^t having juiisoi.tid" wourd servethe interest of, ..,rpricityi birectnil; and judicialeconomy; al,d.(q) whether the anlwers to thequestions will detbrmine, or are reasonably cer_tain to enter into the final out.rmiiation of theg?!e:.4il questiolq presented-toi lovi., ir..,ir't;specific and shall be phrased so 

"s 
to require aYes or No answer.

(b) Reservation requests may be brought onlyin those cases in wtrich an appear courd havebeen filed direcily to the supreme court, or to theappettate court, iegpectivety, t,aO irig;;t'6"rIrendered. Reservations in chses wher6 |rei prrp;court for the. appe?l cannq OJ Orilrrnrned priorto judsment shail be fited dlrJ.ily l; 'ii;supreme court,
(P.B' 1978'rgg7, sec. 4147.) (Amended June s, 2013, totake effect Juty 1, zolO; amen'oio drp,:ju, ,01s, to takeef fect Jan. l , 2016.)
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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

JULIE M.
GEORGE

V

SOWELL and
E. MENDILLO,

P la intiffs

SOUTH BU RY-MI DDLEBU RY YOUTH
AND FAMILY SERVICES, INC.;
PHILADELPHIA INDEMNITY
INSURANCE COMPANY;
TINLEY, RENEHAN & DOST, LLP;
HONORABLE DOUGLAS S. LEVINE,
Judge of the Connecticut Appellate Court;
HONORABLE ELIOT D. PRESCOTT,
Judge of the Connecticut Appellate Court;
HONORABLE NINA F. ELGO.
Judge of the Connecticut Appellate Court;
HONORABLE RICHARD A
ROBINSON, Chief Justice of the
Connecticut Supreme Court;
JEFFREY J. TINLEY;
JOHN P. MAJEWSKI; and
MARY JANE McCLAY,

D efe nd a nts

Case No. 3:'1 8-cv-01 652-JAM

AMENDED COMPLAINT

I. NATURE OF ACTION

A. Declaratory Relief Pursuant to 42U.S.C Section 1983
(Counts One through Ten)

1. The plaintiff Sowell is the plaintiff in Sorazell v. DiCara et al., a civil action

pending in the Connecticut Superior Court, Doc. No. UWY-CVI2-6010087-5 ("Sowell

action"). The plaintiff Mendillo represents Sowell in that action. The defendant

Southbury-Middlebury Youth and Family Services, Inc. ("YFS") is a defendant in the

Sowell action. The defendant Mary Jane McClay ("McClay"), Chair of the YFS board of

directors is also a defendant in the Sowellaction.

)

)

)

)

)

)

)

)
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2. On December 17,201 3, the Superior Court entered a protective order in

the Sovrze// action permanently enjoining Mendillo from having contact of any kind with

members of the YFS board of directors without prior permission of YFS' counsel.

3. The Superior Court entered the protective order based on its finding that

Mendillo violated Rule 4.2 of the Connecticut Rules of Professional Conduct when he

sent a claim letter to YFS board members notifying them that Sowell intended to pursue

a claim for damages against them for their acts and/or omissions in the prosecution of a

false counterclaim in the Sowellaction.

4. The protective order bars Mendillo from having contact of any kind with

YFS board members notwithstanding the fact that the board members are

unrepresented with respect to the claim asserted in the claim letter and notwithstanding

the fact that the claim asserted in the claim letter will not be adjudicated in the Sowett

action.

5. Rule 4.2 of the Connecticut Rules of Professional Conduct ("the no-

contact rule") provides that "[i]n representing a client, a lawyer shall not communicate

about the sublect of the representation with a party the lawyer knows to be represented

by another lawyer in the matter, unless the lawyer has the consent of the other lawyer

or is authorized by law to do so..." (Emphasis added).

6. Rule 4.3 of the Connecticut Rules of Professional Conduct is the only rule

that is intended to protect unrepresented corporate constituents from overreaching by

an opposing attorney when the subject of the communication is a separate matter, e.g.,

one involving the personal liability of the constituents.

7. Rule 4.4 of the Connecticut Rules of Professional Conduct protects

corporations and unrepresented corporate constituents from methods of obtaining

evidence that violate their legal rights.
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8. Sowell is entitled under the First and Fourteenth Amendments to the

United States Constitution to communicate through her lawyers with the unrepresented

YFS constituents with respect to a matter involving their personal liability so long as her

lawyers comply with the strictures of Rule 4.3 and Rule 4.4 of the Rules of Professional

Cond uct.

9. Sowell is entitled under the First Amendment and pursuant to Rule 4.3 to

negotiate, through her lawyers, the settlement of a dispute with an unrepresented

person: "So long as the lawyer has explained that the lawyer represents an adverse

party and is not representing the person, the lawyer may inform the person of the terms

on which the lawyer's client will enter into an agreement or settle the matter, prepare

documents that require the person's signature and explain the lawyer's own view of the

meaning of the document or the lawyer's view of the underlying legal obligations."

Commentary to Rule 4.3.

10. The unrepresented YFS board members are entitled under the First

Amendment to communicate with, and to receive communications from, Sowell's

attorneys with respect to a claim that exposes them to personal liability.

11. As detailed below, Rule 4.2 on its face and as applied violates the First

and Fourteenth Amendments to the United States Constitution.

12. Mendillo has attempted to challenge the constitutionality of Rule 4.2 in

several state court actions. Those actions have been disrnissed without determining the

constitutionality of Rule 4.2.

13. Sowell's attorneys are engaging in self-censorship of their First

Amendment right to communicate with unrepresented YFS board members under the

threat of enforcement of Rule 4.2. Self-censorship is a constitutionally recognized

injury.
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14. The Superior Court protective order was entered without affording

Mendillo and Sowell procedural due process of law in violation of the Fourteenth

Amendment to the United States Constitution. The protective order violates the First

Amendment rights of Sowell and her attorneys. (Count One)

15. The Superior Court protective order violates the First Amendment rights

of unrepresented YFS board members. (Count Two)

'1 6. Rule 4.2 is unconstitutionally overbroad and violates the First

Amendment rights and the due process rights of plaintiffs and other represented

persons and their lawyers and unrepresented corporate constituents, because it

prohibits communications the State has no proper interest in prohibiting. (Count Three)

17 . Rule 4.2 is unconstitutionally vague because it does not provide

standards for determining when it applies to unrepresented corporate constituents.

(Count Four)

18. Mendillo challenged the Superior Court's finding that he violated Rule 4.2

by writ of error to the Connecticut Supreme Court. The writ of error was transferred to,

and subsequently dismissed by, the Connecticut Appellate Court.

19. As detailed below, the judges on the Appellate Court panel that dismissed

the writ of error engaged in fact-finding which exceeded their constitutional and statutory

power and disregarded substantive principles of law which govern the application of

Rule 4.2. In so doing, the judges violated Mendillo's First Amendment right of access to

the coutls (Count Five); First Amendment right to free speech (Count Six); Due Process

of law (Count Seven); and Equal Protection of the laws (Count Eight).

20. The Connecticut Supreme Court denied Mendillo's petition for certification

to appeal the Appellate Court decision in Sowell, and subsequently the Supreme Court

held that the Appellate Court's decision in Souze// is binding precedent and, therefore,

the Superior Court does not have subject matter jurisdiction, pursuant to 42U.S.C.

1983, to determine the federal constitutional claims arising from that decision.
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21 . The Connecticut Appellate Court's decision in Soyrze// is binding precedent

with respect to the application of Rule 4.2 in Connecticut State Courls. The prospective

application of the Appellate Court's interpretation of Rule 4.2 will violate Mendillo's

constitutional rights and the constitutional rights of other Connecticut lawyers.

22. The fact that the Appellate Court's decision in So',nzel/ is binding precedent

is not an adequate ground to support the Supreme Court's judgment precluding

Mendillo's federal constitutional claims pursuantto 42 U.S.C. 1983. The Connecticut

Supreme Court's dismissal of Mendil/o violated the Supremacy Clause of the United

States Constitution. The prospective application of the Supreme Court's decision in

Mendillo will violate Mendillo's constitutional rights and the constitutional rights of other

Connecticut lawyers.

23. Count Nine seeks prospective declaratory relief determining that Rule 72-

1(b) of the Connecticut Rules of Appellate Procedure and Connecticut's binding

precedent doctrine, as enunciated by the Connecticut Supreme Court, taken together

and as applied, deny Connecticut lawyers due process of law.

24. Count Ten seeks prospective declaratory relief determining that

Connecticut's binding precedent doctrine, as enunciated by the Connecticut Supreme

Court, violates the Supremacy Clause of the United States Constitution because it is

contrary to Connecticut preclusion law and bars the adjudication of federal claims

pursuantto 42 U.S.C. Section 1983, in the Connecticut Superior Court.

B. Damages Glaims

25. Count Eleven is a claim for darnages, pursuant to 42 U.S.C. 1983,

by Sowell and Mendillo against the defendants Tinley, Renehan & Dost, LLP ("Tinley

firm"), Attorney Jeffrey J. Tinley ("Tinley"), Attorney John P. Majewski ("Majewski"),

Mary Jane McClay and Philadelphia Indemnity Insurance Company ("Phitadelphia").
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26. Count Twelve is a claim for damages for abuse of process under

Connecticut State law by Sowell and Mendillo against the Tinley firm, Tinley, Majewski,

McClay and Philadelphia.

II. JURISDICTION AND VENUE

27. Jurisdiction is asserted pursuant to 42 U.S.C. Section 1983, 28 U.S.C.

Section 1331 ,28U.S.C. Section 1343,28 U.S.C. Section 1367 and the Declaratory

Judgment Act, 28 U.S.C. Sections 2201 and 2202.

28. Venue is proper in this district pursuant to 28 U.S.C. Section 1391(b)(1).

III. PARTIES

29. Plaintiff, Julie M. Sowell ("Sowell") is a citizen of Connecticut residing at

430 Georges Hill Road, Southbury, Connecticut 06488.

30. Plaintiff, George E. Mendillo ("Mendillo") is a citizen of Connecticut residing

at'190 Carmel Hill Road, Woodbury, Connecticut 06798. Mendillo is an attorney at law

admitted to practice in the courts of the State of Connecticut (Juris No. 101887) and the

United States District Court for the District of Connecticut. (Bar No. 15892)

31. Defendant, Southbury-Middlebury Youth and Family Services, Inc. ("YFS"),

is a dissolved, insolvent, non-profit Connecticut corporation with a principal place of

business, c/o Mary Jane McClay,43 Westwood Road, Woodbury, CT 06798, sued in its

individual capacity.

32. Defendant, Philadelphia Indemnity Insurance Company ("Philadelphia") c/o

Philadelphia Insurance Companies, One Bala Plaza, Suite '1 00, Bala Cynwyd,

Pennsylvania 19004, is YFS' insurer in the Souze// action, under a reservation of rights,

Claim File No. PHFF12120682884, sued in its individual capacity.

33. Defendant, Tinley, Renehan & Dost, LLP ("Tinley firm"), is a Connecticut

law firm with a principal place of business at 60 North Main Street, 2nd Floor, Waterbury,

CT 06702, sued in its individual capacity. The Tinley firm purports to represent YFS

and McClay in the Sowell action.
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34. Defendant, Honorable Douglas S. Lavine, Connecticut Appellate Cou r1,75

Elm Street, Hartford, CT 06'106, is sued only in his official capacity as judge of the

Connecticut Superior Court and judge of the Connecticut Appellate Court.

35. Defendant, Honorable Eliot D. Prescott, Connecticut Appellate Cou rt,75

Elm Street, Haftford, CT 06106, is sued only in his official capacity as judge of the

Connecticut Superior Court and judge of the Connecticut Appellate Court.

36. Defendant, Honorable Nina F. Elgo, Connecticut Appellate Court, 75 Elm

Street, Hartford, CT 06106, is sued only in her official capacity as judge of the

Connecticut Superior Court and judge of the Connecticut Appellate Court.

37. Defendant, Honorable Richard A. Robinson, Connecticut Supreme Court,

231 Capitol Avenue, Hartford, CT 06106, is sued only in his official capacity as judge of

the Connecticut Superior Courl and Chief Justice of the Connecticut Supreme Cou11.

38. Defendant, Jeffrey J. Tinley ("Tinley"), is a citizen of Connecticut and a

Connecticut attorney residing at 314 Tepi Drive, Southbury, CT 06488, sued in his

ind ivid ual capacity.

39. Defendant, John P. Majewski ("Majewski"), is a citizen of Connecticut and

a Connecticut attorney residing at'1996 South Britain Road, Southbury, CT 0O4BB, sued

in his individual capacity.

40. Defendant, Mary Jane McClay, a cilizen of Connecticut, residing at 43

Westwood Road, Woodbury, CT 06798, sued in her individual capacity.

IV. FACTUAL ALLEGATIONS

A. State Court proceedings on motion for protective order

41 . Defendants, Tinley firm, Tinley, Majewski, McClay and Philadelphia were

state actors acting under color of state law when they took the actions alleged herein.

42. The Tinley firm acted by and through Tinley, Majewski and Attorney Amita

P. Rossetti ("Rossetti") when it took the actions alleged herein.
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43. The Sowell action was filed in August, 2012. On September 6,2012, the

Tinley firm filed an appearance in the action on behalf of YFS, McClay and DiCara.

McClay is Chair of the YFS board of directors. DiCara is the former YFS executive

director. On October 30, 2013, the Tinley firm filed a counterclaim against Sowell

purportedly on YFS' behalf.

44. On November 25,201 3, Mendillo took McClay's deposition testimony.

Tinley was present at the deposition. McClay testified that YFS was insolvent; that the

YFS board voted to dissolve YFS in July, 2012; that when YFS dissolved, the yFS

board also dissolved; that there had been no meeting of the YFS board since it voted to

dissolve in July, 2012; that the YFS board had not participated in YFS management

since that date; that she did not notify the YFS board that she and YFS had been sued

in the Sowell action; that when individual board members became aware of the lawsuit

she did not discuss how YFS would respond to the lawsuit because she did not believe

it involved them; that she assumed that she was authorized to act on behalf of YFS

based on her belief "that the board of directors just made the assumption that that's in

keeping with the role of the chairperson"; that she did not discuss with YFS board

members the issue of potential conflicts of interest between YFS and herself in the

Sowell action; that she retained Tinley to represent YFS in the Sowellaction without the

knowledge, authorization or consent of the YFS board; and that she authorized Tinley to

file the YFS counterclaim against Sowell without the knowledge, authorization or

consent of the YFS board.

45. On November 29,2013, Mendillo notified Tinley that McClay's testimony

showed that he was not authorized by YFS to represent it in the Soweltaction and that

he had violated Rule 3.1 of the Rules of Professional Conduct by filing the counterclaim

against Sowell without the knowledge, authorization or consent of the YFS board.

46. On November 29,201 3, Mendillo sent a claim letterto putative members of

the YFS board advising them that the Souze// action had been commenced; that

App. 88



Case 3:l-B-cv-01652-JAM Document2T Filed I2l2BltB Page 9 of 47

he represented Sowell in that action; that McClay retained Tinley to represent YFS in

that action; that McClay authorized Tinley to file a counterclaim on YFS' behalf against

Sowell; that the counterclaim contained false allegations that were made by McClay for

an unlaMul purpose; that the immunity from liability of directors and officers of nonprofit

corporations does not extend to damages caused by reckless, willful or wanton

misconduct; that they would be held personally liable if the counterclaim was not

withdrawn; that based on McClay's deposition testimony, YFS was insolvent; that the

YFS insurance carrier was defending YFS under a reservation of rights; fhat they should

contact legal counsel; and that if no reply was received from them by December 13,

2013, legal action would be taken against them without further notice.

47 . lt is undisputed that the putative members of the yFS board to whom the

claim letter was senf were not represented individually by the Tinley firm, Tintey or

Maiewski. Communications to unrepresented persons are governed by Rule 4.3 of the

Rules of Professional Conduct. The claim letter complied with Rule 4.3. Mendillo did

not send a claim letter to McClay or DiCara because they were represented by the

Tinley firm individually. Mendillo sent a copy of the claim letter to Tinley at the same

time that he sent the letter to the YFS board members. The claim letter is the only

communication Mendillo has had with the YFS board members.

48. The Tinley firm did not represent YFS or the YFS board members to whom

Mendillo sent the claim letter. Notwithstanding that fact, Tinley and Majewski filed a

motion for protective order in the Sowell action alleging that Mendillo violated Rute 4.2

when he sent the claim letter to the unrepresented YFS board members.

49. A hearing on the motion for protective order was held before Judge

Barbara Sheedy, judge trial referee. Mendillo informed the Courl that the Tinley firm did

not represent YFS or the individual YFS board members. McClay was present in the

courtroom under Mendillo's subpoena. Mendillo attempted to call McClay as a witness.

Mendillo also proffered McClay's testimony to establish that the Tinley firm was not
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authorized to represent YFS when Mendillo sent the claim letter. Further, Mendillo

argued that the claim letter pertained to the individual liability of the YFS board

members and, therefore, was a "separate matter" as to which communication was not

prohibited by Rule 4.2. Mendillo also argued that under Rule 3.3(b) of the Rules of

Professional Conduct he had an ethical obligation to notify the board members that

the Tinley firm had sued Sowell without their knowledge or authorization.

50. Judge Sheedy concluded that the question whether the Tinley firm had

legal authority to represent YFS was not before the court and was not part of the issue

to be determined (viz., whether the claim letter violated Rule 4.2). The Couft reasoned

that even if Mendillo was correct and the Tinley firm did not represent YFS when

Mendillo sent the claim letter, "sending the letter to Attorney Tinley and his then

purported clients creates a semblance of a violation of Rule 4.2 of the Rules of

Professional Conduct." With respect to the question whether the ctaim letter pertained

to a "separate matter" under Rule 4.2,the Court concluded that Rule 4.2"doesn't say

anything about representing on a prior claim or representation on a different cause of

action. lt doesn't care." The Courl concluded that Rule 4.2 prohibited the claim letter

even if it pertained to claims of individual liability against the YFS board members and

even if the board members were unrepresented in those claims. The Courl stated its

"clear view...that there was a violation of the rule of conduct." The Court also found

Mendillo had no ethical duty to notify the YFS board members that the Tinley firm was

representing YFS without the board's knowledge, authorization or consent and that it

had filed a counterclaim against Sowell without their knowledge, authorization or

consent. The Court refused Mendillo's request to present McClay's live testimony and

refused to admit in evidence McClay's deposition testimony. The Court granted the

protective order permanently enjoining Mendillo from having contact of any kind with

members of the board of directors of YFS without prior permission of YFS' counset.
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5'1 . The Superior Court's finding that Mendillo violated Rule 4.2 constituted a

disciplinary sanction tantamount to a reprimand. Sfafe v. Perez,276 Conn.2B5 (2005).

B. Dismissal of writ of error by Appellate Court

52. On December 31 , 2013, Mendillo filed a writ of error in the Connecticut

Supreme Court alleging that the Superior Court erred (1) in finding that Mendillo violated

Rule 4.2because there was no clear and convincing evidence to warrant that finding;

(2) violated Mendillo's state and federal constitutional rights to due process when it

refused to permit him to present evidence at the hearing on the motion for protective

order, and (3) abused its discretion when it refused to permit Mendillo to present

evidence at the hearing on the motion for protective order. Sowetl v. DiCara (SC19270).

53. In July 2014, the Connecticut Supreme Court transferred Sowetl v. DiCara

(SC 19270) to the Connecticut Appellate Court (AC36921). On November 10, ZOlS, the

Appellate Court (Lavine, J., Prescott, J. and Elgo, J.) dismissed the writ of error. Sowell

v. DiCara, 161 Conn. App. 102, 127 A.3d 356, ceft. denied ,320 Conn. 909 (2015).

The Court found that:

(a) Due Process of law did not require an evidentiary hearing to determine
whether Tinley represented YFS when Mendillo sent the claim letter because
Tinley's court appearance in the Sor,lze// action established as a matter of law
that he was authorized to represent YFS.

(b) A purported ratification of McClay's actions by the YFS board eleven days
after Mendillo sent the claim letter validated Tinley's representation of YFS
retroactively and thus provided a proper basis for the trial court's finding that the
claim letter violated Rule 4.2 of the Rules of Professional Conduct.

(c) McClay must have had authority to hire Tinley in the first instance because
"the board of directors could not have ratified McClay's acts unless she had
authority to act in the first place."

54. Judges Lavine, Prescott and Elgo, and Chief Justice Robinson, were acting

under color of state law when they took the actions alleged herein.

55. The Rules of Professional Conduct Note on Scope states: "for purposes of

determining the lawyer's authority and responsibility, principles of substantive law

external to these rules determine whether a client-lawyer relationship exists... "
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56. The Appellate Court's conclusion that Tinley's court appearance in the

Sowell action established conclusively that he was authorized to represent YFS in that

action is contrary to all Connecticut legal precedent.

57. The purported ratification by YFS eleven days after Mendillo sent the claim

letter was not admitted in evidence at the hearing before Judge Sheedy and was not a

part of the trial court record. Judge Sheedy made no factual finding with respect to the

purported ratification and could not have made any such finding because there was no

evidence of the ratification presented. The Appellate Court had no constitutional or

statutory authority to find that YFS ratified McClay's acts.

58. The Appellate Court concluded that the client-lawyer relationship

established by the purported YFS ratification applied retroactively, so that the Mendillo

claim letter violated Rule 4.2 notwithstanding the fact that no client-lawyer relationship

existed between YFS and Tinley when he sent the claim letter. That conclusion is

contrary to Connecticut legal precedent which provides that ratification is not effective to

diminish the rights or other interests of persons, not party to the transaction, that were

acquired in the subject matter prior to ratification, Mendillo was not a party to the

purported ratification. Therefore, his rights and interests acquired in the subject matter

prior to the ratification were unaffected by the ratification.

59. Mendillo's claim letter was speech protected by the First Amendment to the

U.S. Constitution. There is no legal authority supporting the Appellate Court's

conclusion that Rule 4.2 may be applied retroactively to punish speech which was

constitutionally protected when spoken.

60. The Appellate Coutt concluded that McClay must have had authority to hire

Tinley in the first instance because "the board of directors could not have ratified

McClay's acts unless she had authority to act in the first place." That conclusion is

contrary to all Connecticut legal precedent including the case cited by the judges in

support of their conclusion.
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61. The Appellate Court's decision in the Sowellaction is controlling precedent

with respect to the application of Rule 4.2 in Connecticut. Application of that precedent

by Connecticut courts is an ongoing violation of the United States Constitution.

62. A declaration by this Court that the Appellate Court's application of Rule

4.2in the Sovtze// action is unconstitutional will provide Mendillo and Sowell with relief

from the protective order and will alert Connecticut state courts that the prospective

application of Rule 4.2in accordance with the Appellate Court's decision in Sorrrze//will

violate the Unites States Constitution,

63. The independent factual findings and legal conclusions by the Appellate

Court judges are causing a continuing injury to Mendillo's professional reputation.

Declaration by this Court that the Appellate Court's application of Rule 4.2in the Souze//

action is unconstitutional would be prospective in nature because it would address a

continuing injury to Mendillo's reputation resulting from the Appellate Court's

unconstitutional application of the rule. See Bauer v. Texas,341 F.2d 352 (Sth Cir.

2003) (To obtain relief from past wrongs, a plaintiff must demonstrate either a

continuing harm or a real and immediate threat of repeated injury in the future); Sfafe

Employees Bargaining Agent Coalition v. Rowland,494 F.3d 71 12na Cir. 2007) (Claims

for reinstatement to positions of previous employment allegedly terminated in violation

of the Constitution satisfied the exception to Eleventh Amendment sovereign immunity

first set forth in Ex Parte Young,209 U.S. 123 (1908)).

64. The source of the injury to Mendillo are the constitutional violations by the

Appellate Court judges rather than the judgment of the Appellate Court. Federal District

Courts have jurisdiction where the source of the injury complained of are independent

constitutional violations rather than the state court judgment. Great Western Mining &

Mineral v. Fox Rothschild,615 F.3d 159 (3'd Cir.2010); Brokaw v. Weaver, 305 F.3d

660, 662 ]tn Cir. 2002); Nesses v. Shepard, 68 F.3d 1003, 1OO4 (7th Cir. lgg5).
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65. The Appellate Court judges are subject to suit for prospective declaratory

relief, pursuantto 42 U.S.C. Sec. 1983, because they have the inherent and statutory

power to enforce the Connecticut Rules of Professional Conduct. Supreme Court of

Virginia v. ConsLtmers Union,446 U.S. 719 (1980). In Consumers Union, the Supreme

Court distinguished between judges' legislative, adjudicative and enforcement functions.

It held that although the state court and its Chief Justice were immune for the

promulgation of the State Bar Code, which was a legislative function, id.731-734, they

were proper defendants in a suit for declaratory and injunctive relief when they had the

power to initiate disciplinary proceedings. ld. 736-737 .

66. The Appellate Court judges are subject to suit for prospective declaratory

relief, pursuantto 42 U.S.C. Sec. 1983, even in the exercise of their judicial functions.

Pulliam v. Allen, 466 U.S. 522,104 S. Ct. 1970 (1984) . ln Putliam, the Supreme Court

reaffirmed the principle announced in Ex Parte Virginia, 100 U.S. (10 Otto) 339 (1879),

that 42 U.S.C. 1983 was intended to apply to all state actors whether they be executive,

legislative or judicial . Pulliam, 104 S. Ct at 1gB0-81.

C. Supreme Court denial of petition for certification to appeal

67. On November 18, 2015, Mendillo filed a petition in the Connecticut

Supreme Court for certification to review the Appellate Couft order dismissing the writ of

error. The Supreme Court denied the petition by order dated December 1G, ZO1S.

68. On December 22,201 5, Mendillo filed a motion in the Supreme Court to

reconsider its denial of the petition for certification. The Supreme Court denied

that motion by order dated January 13,2016.

D. Dismissal by supreme court of second writ of error

69. On February 4,20'16, Mendillo filed a second writ of error in the

Connecticut Supreme Court which alleged that the Appellate Court judges had violated
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his constitutional rights (SC19628). The Appellate Court moved to dismiss the writ of

error on the ground that Connecticut Practice Book Sec. 72-1 (b) provides that "[nJo writ

of error may be brought in any civil or criminal proceeding for the correction of any error

where...the error might have been reviewed by process of appeal, or by way of

certification." The Supreme Court dismissed the writ of error without opinion.

70. The dismissal of the writ of error by the Connecticut Supreme Court denied

Mendillo his right of access to the courts pursuant to the Connecticut Constitution,

Article 1, Section 10.

E. Superior Gourt dismissal of action pursuant to 42 U.S.C. 1983

71. In September 2016, Mendillo filed an action in the Connecticut Superior

Court pursuant to 42U.S.C. Sec. 1983 and the Connecticut Declaratory Judgment Act,

General Statutes Section 52-29. The action was captioned Menditlo v. Tinley,

Renehan & Dost, LLP, at al, Judicial District of Litchfield, Docket No. LLI-CV-10-

6014292-5. In that action Mendillo sought clarification of Rule 4.2 as follows:

(a) A declaration that Rule 4.2is not triggered unless there is a client-lawyer
relationship with respect to the matter at issue and that the matter at issue is
defined from a case/matter perspective and not from a fact perspective.

(b) A declaration that Rule 4.2 does not prohibit an attorney from
communicating with a corporate director with respect to a claim alleging
individual liability against the director, provided the director is not represented
by a lawyer in that matter.

(c) A declaration that under Rule 4.2 a lawyer's court appearance on behalf of
a corporation does not give rise to a conclusive presumption that a client-
lawyer relationship exists between the corporation and the lawyer in that
matter.

(d) A declaration that Rule 4.2is not triggered unless there is a client-lawyer
relationship at the time the challenged communication is made. A client-lawyer
relationship established retroactively by operation of agency ratification
doctrine does not trigger operation of Rule 4.2 because ratification is not
effective to diminish the rights or other interests of persons, not parties to the
transaction, that were acquired in the subject matter prior to ratification.
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72. Mendillo also sought declarations that the Appellate Court's application of

Rule 4.2in Sowellviolated Mendillo's federal constitutional right to (1) due process of

law (2) equal protection of the laws and (3) First Amendment right of access to the

courts. The action also sought declarations that Rule 4.2 ts unconstitutionalty overbroad

and unconstitutionally vague. Any one or more of these declarations would have

provided Mendillo with substantial relief from the ongoing injury to his reputation caused

by the actions of the Appellate Court judges in Souze//.

73. The Appellate Court decision in Sowell raised substantial constitutional

questions as to the proper application of Rule 4.2. Section 73-1 of the Connecticut

Rules of Appellate Procedure provides for reservation of such questions from the

Superior Couft to the Connecticut Supreme Court for its determination.

74. ln Mendillo, the Superior Court granted the Appellate Court's motion to

dismiss rather than seeking reservation to the Connecticut Supreme Court of the

constitutional questions presented. The Court concluded that "the concept of binding

precedent prohibits a trial court from overturning a prior decision of an appellate court."

75. The constitutional claims presented in Mendillo v. Tinley, Renehan & Dost,

LLP, et al, have not been decided by any cour1.

F. Supreme Court's decision affirming the Superior Court dismissal

76. Mendillo appealed the dismissal of Mendillo to the Connecticut Supreme

Court. The Supreme Court affirmed the dismissal based on its conclusion that

Mendillo's constitutional claims were not justiciable because the Appetlate Courl's

decision in Sor,rzel/ constituted a precedent binding on the Superior Court. Mendil6 v.

Tinley, Renehan & Dost, LLP, et a\,329 Conn. 51S (2018).

77. The Supreme Court did not apply collateral estoppel or any other

Connecticut preclusion doctrine in finding that Sowellwas binding precedent precluding

the Superior Court's jurisdiction in Mendillo.

App. -96



Case 3:18-cv-01-652-JAM Document2T Filed t2l2\l1,B Page 17 of 47

78. Under Connecticut law, collateral estoppel prevents a party from re-

litigating an issue decided against that party in a prior adjudication. lt may be invoked to

preclude a party from raising an issue (1) identical to an issue already decided (2) in a

previous proceeding in which that party had a full and fair opportunity to litigate the

issue.

79. The issues resolved by the Appellate Court in Sowettwere neither identical

to the constitutional issues raised in Mendillo nor dispositive of them. Although the

Appellate Court in Sor,rzel/ concluded that Mendillo violated Rule 4.2, that conclusion

was not dispositive of the constitutional claims raised in and by Menditlo and is not

dispositive of those same claims in this action. Farrelt v. Burke,449 F.3d 470 (2nd Cir.

2006).

80. Mendillo has not had a full and fair opportunity to litigate his constitutional

claims for the following reasons: (a) the claims did not arise until the Appellate Court

issued its decision in Sowell (b) his petition for certification to appeal Sowetlwas denied

by the Connecticut Supreme Court (c) his writ of error to the Connecticut Supreme

Court alleging constitutional error by the Appellate Court was dismissed without opinion,

and (d) his appeal of the Superior Court's dismissal of Mendil/o was affirmed by the

Connecticut Supreme Court without reaching the constitutional issues presented.

G. Supreme Court denial of reconsideration en banc

81. Mendillo moved for reconsideration en banc in Mendillo as follows:

(1) Sowell v. DiCara (161 Conn. App. 102) is binding precedent only with

respect to the issues litigated and actually determined. None of the constitutional

issues presented in Mendillo were litigated or actually determined in Sowelt.

(2) The Supreme Coutt's decision affirming the Superior Court's dismissal of

Mendillo, without the determination of the constitutional issues presented, denied

Mendillo due process of law and equal access to the courts.
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(3) The Superior Court's jurisdiction over the constitutional claims pursuant

to 42 U.S.C. Sec. 1983 is mandated by the Supremacy Clause of the U.S. Constitution

and no adequate state law ground exists to support the judgmentin Menditto precluding

litigation of the federal claims.

82. The Connecticut Supreme Court denied the motion for reconsideration en

banc on September 20,2018.

H. Jurisdiction of Connecticut courts.

83. The constitution of the State of Connecticut vests the judicial power in

three courts, a Supreme Court, an Appellate Court and a Superior Court. The power

and jurisdiction of these courts is defined by law. Amendment XX, section 1, of the

Con necticut Constitution.

84. The Superior Court is the sole court of original jurisdiction for all causes of

action. Connecticut General Statutes ("General Statutes") Sec. 51-164s.

85. The Chief Justice and the Associate Justices of the Supreme Court are, at

the time of their appointment, also appointed judges of the Superior Court. General

Statutes Sec. 51-198(a).

86. The judges of the Appellate Court are also judges of the Superior Court.

General Statutes Sec. 51-197c(a).

l. Rule-making and enforcement power of the Superior Court

87. The judges of the Superior Court are authorized to establish rules relative

to the admission, qualifications, practice and removal of attorneys. General Statutes

Sec. 5'1-80. Pursuant to that authority, the judges have adopted the Rules of

Professional Cond uct.

88. Superior Court judges possess inherent authority to regulate attorney

conduct and to discipline members of the bar. Heslin v. Connecticut Law Ctinic of

Trantolo & Trantolo, 190 Conn. 5'1 0 , 523 (1 983).
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J. Enforcement power of the Appellate Court

89. Appellate Court judges possess inherent and statutory power to impose

disciplinary sanctions on attorneys for non-compliance with published rules of court. In

the Matter of Presnick, 19 Conn. App. 340 (1989).

90. Superior Courl judges and Appellate Court judges possess the power to

initiate proceedings to enforce the Rules of Professional Conduct, akin to a prosecutor's

power to initiate proceedings to enforce the criminal law.

91. The judges of the Superior Court have empowered the statewide grievance

committee to hear complaints of attorney misconduct. Practice Book Sec. 2-35(c). At all

such hearings, the respondent has the right to be heard in his own defense and by

witnesses and counsel. Practice Book Sec. 2-35(h).

K. Attorneys'constitutional and property interest in reputation

92. The Connecticut State Constitution provides that "[a]ll courts shall be open,

and every person, for injury done to him in his person, propefty or reputation, shall

have remedy by due course of law, and right and justice administered without sale,

denial or delay." (Emphasis added). conn. const., art 1, sec. ',|0.

93. Connecticut attorneys also have a vested property interest in their licenses

to practice law, and because disciplinary proceedings are adversary proceedings of a

quasi-criminal nature, an attorney subject to discipline is entitled to due process of law.

Burton v. Mottolese, 267 Conn. 1, 19 (2003).

L. Application of Rule 4.2 to unrepresented corporate constituents

94. In the case of an organization, Rule 4.2 prohibits communications by a

lawyer for one party concerning the matter in representation with persons having a

managerial responsibility on behalf of the organization, and with any other person
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whose act or omission in connection with that matter may be imputed to the

organization for purposes of civil or criminal liability or whose statement may constitute

an admission on the part of the organization.

95. Under Connecticut law, corporate constituents, such as shareholders,

directors, officers and employees, are not represented by the corporation's lawyer

unless the corporation's lawyer is jointly retained to represent both the corporation and

the constituent.

96. Absent a separate agreement between a constituent and a corporation's

lawyer pursuant to which the corporation's lawyer undertakes to jointly represent the

constituent and the organization, or the retention by the constituent of another lawyer to

represent him in the matter, the constituent is an unrepresented person.

M. Rule 4.2 restrains speech in violation of the First Amendment

97. An unrepresented corporate constituent's communication with the opposing

counsel in the matter is controlled by the lawyer for the corporation, who, as a matter of

professional responsibility, must serve the interests of the corporation, even if in conflict

with the interests of the constituent.

98. Control over the corporate constituent's communication with the opposing

counsel is given to the corporation's lawyer by the no-contact rule, not by the

constituent. The constituent has no say in the matter and can only divest the

corporation's lawyer of this control by retaining another lawyer in the matter or

terminating his relationship with the corporation.

99. The no-contact rule not only prevents a communication initiated by the

opposing lawyer but it also precludes the opposing counsel from responding to a

communication from the constituent. Thus, the no-contact rule deprives the constituent

of his capacity to communicate with the opposing counsel even if he thinks it would be
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in his best interest to do so. The Rule has this effect even if there is a serious conflict

of interest between the corporation and the constituent.

'1 00. The control given to corporate lawyers by the no-contact rule is absolute in

that it is not subject to any standard. The absolute control exercised by corporate

lawyers over the speech of corporate constituents and opposing counsel violates the

First Amendment.

N. Sowell's claim against unrepresented YFS board members

101 . The unrepresented YFS board members to whom Mendillo sent the claim

letter are: Karen Fisher, 163 Bowers Hill Road, Oxford, CT 06478; Shelagh Greatorex,

300 Shadduck Road, Middlebury, CT 06762; John Mudry, 66 Wedgewood Road,

Naugatuck, CT 06770; John Monteleone, 115 Lantern Park Lane, Southbury, CT

06488; Ann Brittain, 76 Three Mile Hill Road, Middlebury, CT 06762; Carol Anelli, 30

Blueberry Knoll, Middlebury, CT 06762; Barbara Henson,117 Joy Road, Middlebury,

CT 06762; Sue LoRusso, '1450 Southford Road, Southbury, CT 06488; Kendra Hoyt,

159 Westbury Park Road, Watertown, CT 06795; and, Toni Beccia, 150 Acme Drive,

Middlebury, CT 06762. None of the board members has responded to the Mendillo

claim letter. Based on information and belief, the board members are unrepresented

with respect to the claim asserted in the Mendillo claim letter. The claim subjects the

board members to personal liability.

102. The protective order entered by the Superior Court in the Soweltaction

prohibits Sowell's lawyers from contact of any kind with the unrepresented YFS board

members, notwithstanding the fact that the board members are not parties to the Sowett

action and notwithstanding the fact that Sowell's claim against the board members will

not be litigated in that action.
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103. The Superior Court's protective order was based on its conclusion that

Rule 4.2 prohibits contact of any kind between Mendillo and the unrepresented YFS

board members without regard to the subject matter or the purpose of the contact.

104. Mendillo has exhausted all Connecticut state court remedies for

determining the constitutionality of Rule 4.2 on its face and as applied by the Appellate

Court in Sourze//.

O. Tinley has not responded to settlement proposals

'105. On December 15, 2017, one of Sowell's attorneys, Dennis M. Buckley

("Buckley"), sent a letter to attorney Tinley proposing settlement of all claims in the

Sowell action. Buckley received no reply to his letter.

106. On January 22,2018, Buckley sent a second letter to Tinley requesting

a reply to his December 15,2017 letter. Again, Buckley received no reply to his letter.

107. On February 6,2018, Buckley sent Tinley seven (7) copies of a "settlement

Agreement and General Release" executed by Sowell. By its terms, the "settlement

Agreement and General Release" would settle all claims in the Sowellaction as well as

the claims against members of the YFS board of directors who are not parties to the

Sowell action. Buckley received no reply to the settlement proposal.

108. On November 21 ,201 8, Mendillo notified Tinley and Philadelphia's lawyer

that the proposed "Settlement Agreement and General Release" executed by Sowell

and sent to Tinley by Buckley on February 6,2018, would remain open to acceptance

until December 18,2018. Mendillo received no reply from Tinley or Philadelphia.

P. Conflict of interest between McClay and the unrepresented YFS board
members

109. lt is highly probable that McClay's interests in settlement of the Sovrze// action

are in conflict with the interests of the uninsured YFS board members. In the Sowell

action, McClay is an insured under YFS' insurance policy with Philadelphia and her
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defense is being paid by Philadelphia. The policy limits of the Philadelphia policy far

exceed the damages claimed by Sowell in the Souze// action. Therefore, McCtay has no

financial exposure to a judgment against her in the Sowell action. The YFS board

members are in an entirely different position. Based on information and belief, YFS

board members are not insured with respect to Sowell's claims and they will not be able

to look to YFS for indemnification because YFS is insolvent.

V. CAUSES OF ACTION

COUNT ONE

DECLARATORY JUDGMENT - THE PROTECTIVE ORDER VIOLATES THE
FIRST AMENDMENT RIGHTS OF SOWELL AND HER ATTORNEYS

110. Plaintiffs repeat and incorporate by reference each allegation of the prior

paragraphs, as fully set forth herein.

111. Sowell has a First Amendment right to communicate through her lawyers

with unrepresented YFS board members with respect to her ctaim. The Superior Court

protective order is an iron curtain barring the exercise of that First Amendment right.

112. On its face, Rule 4.2 does not prohibit communications "authorized by law".

113. The Connecticut Appellate Court has applied Rule 4.2 to prohibit

communications protected by the First Amendment to the United States Constitution.

114. Mendillo and Buckley are engaging in self-censorship of their First

Amendment right to communicate with unrepresented YFS board members under threat

of enforcement of Rule 4.2. Self-censorship is a constitutionally recognized injury.

115. Mendillo brings this pre-enforcement challenge because he seeks to

exercise his clients' First Amendment rights and his First Amendment rights by

communicating with unrepresented corporate constituents on behalf of his clients

without threat of enforcement of Rule 4.2. Such conduct is proscribed by Rule 4.2, as

applied, and there exists a credible threat that he will be sanctioned by the Connecticut

grievance committee and/or by the Connecticut courts when he does so.
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COUNT TWO

DECLARATORY JUDGMENT - THE PROTECTIVE ORDER VIOLATES THE
FIRST AMENDMENT RIGHTS OF THE UNREPRESENTED YFS BOARD MEMBERS

1 16. Plaintiffs repeat and incorporate by reference each allegation of the prior

paragraphs, as fully set forth herein.

117. The unrepresented YFS board members have the First Amendment right to

communicate with, and to receive communications from, Sowell's attorneys with respect

to a claim that exposes them to personal liability. The Superior Court protective order is

an iron curtain barring the exercise of that First Amendment right.

COUNT THREE

DECLARATORY JUDGMENT - RULE 4.2 IS UNCONSTITUTIONALLY
OVERBROAD

118. Plaintiffs repeat and incorporate by reference each allegation of the prior

paragraphs, as fully set forth herein.

119. The scope and proper application of Rule 4.2 cannot be understood without

a definition of "subject of the representation" and a definition of "matter" as the terms are

used in the Rule. Rule 4.2 does not define the terms.

120. The meaning of the terms "subject of the representation" and "matter"

depend on whether Rule 4.2is defined from a case (matter) perspective or from a fact

perspective. The case (matter) perspective focuses on the existence of a client-

attorney relationship with respect to the matter at issue. Under the case (matter)

perspective, where the same facts or related facts give rise to two claims against a

defendant and the defendant is represented by counsel in one case (matter) but not the

other, Rule 4.2 does nof prohibit an attorney from communicating with the defendant

concerning the case (matter) in which he is unrepresented by an attorney.

121 . In the Sowell action, Mendillo argued to the Appellate Court that Rule 4.2

does not prohibit communications with a party, or employee or agent of a party,
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concerning matfers outside the scope of the client-lawyer relationship and that his claim

letter pertained to a matter separate from any matter that was the subject of Tinley's

purported representation of YFS because it pertained to a claim by Sowell against the

unrepresented YFS board members that exposed them to personal liability. The

Appellate Court did not analyze that argument.

122. The drafters of Rule 4.2 of the Model Rules of Professional Conduct

intended Rule 4.2to be defined from a case (matter) perspective and not a fact

perspective. See, e.g ., People v. Santiago,925 NE 2d 1122 (lll. 2010). Connecticut

has not determined whether Rule 4.2is defined from a case (matter) perspective or a

fact perspective. Rule 4.2 is unconstitutionally overbroad when defined from a fact

perspective because it prohibits communications to corporate constituents which pertain

to separate matters in which they are unrepresented by a lawyer.

123. Rule 4.2 prohibits "communications" with represented persons, without

regard to the mode of communication - written, in-person, telephonic, or electronic.

Corporate constituents are unrepresented persons absent a separate agreement

between the constituent and the corporation's lawyer pursuant to which the

corporation's lawyer undertakes to jointly represent the constituent and the corporation.

Notwithstanding that fact, the prohibition against any and all communications that

applies to represented persons has been extended to apply to unrepresented corporate

constituents. Rule 4.2has been construed to prohibit a lawyer who is representing a

client in litigation against a corporation from sending a letter to unrepresented

constituents of the corporation notifying them that they will be held personally liable for

actions they have taken or have failed to take on behalf of the corporation. Such a letter

does not overreach, interfere with the corporation's lawyer-ctient relationship, or seek

uncounseled revelation of privileged or othenruise harmful information.
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124. Rule 4.3 of the Rules of Professional Conduct is the only rule that is intended

to protect unrepresented corporate constituents from overreaching by an opposing

attorney when the subject of the communication is a separate matter, e.g., one involving

the personal liability of the constituents.

125. Rule 4.4 of the Rules of Professional Conduct protects corporations and

unrepresented corporate constituents from methods of obtaining evidence that violate

their legal rights.

126. Represented persons are entitled under the First Amendment to communicate

through their lawyers with unrepresented corporate constituents on a separate matter

so long as the lawyers comply with the strictures of Rule 4.3 and Rule 4.4.

127. Represented persons are entitled, under the First Amendment and pursuant

to Rule 4.3, to negotiate, through their lawyers, the settlement of disputes with

unrepresented persons "[s]o long as the lawyer has explained that the lawyer

represents an adverse party and is not representing the person, the lawyer may inform

the person of the terms on which the lawyer's client will enter into an agreement or

settle the matter, prepare documents that require the person's signature and explain the

lawyer's own view of the meaning of the document or the lawyer's view of the

underlying legal obligations." Commentary to Rule 4.3.

128. Unrepresented corporate constituents have a right under the First

Amendment to receive a claim letter notifying them that they will be held personally

liable for actions they have taken or have failed to take on behalf of the corporation.

Such a letter protects the unrepresented corporate constituents in situations where the

interests of the corporation and the interests of the constituents are in conflict and the

corporation's lawyer concludes that it is in the corporation's interests not to inform the

constituents that they may be held personally liable on the claim.
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129. Rule 4.2is vague and overbroad, both on its face and as applied, in violation

of First Amendment and due process rights of plaintiffs, and other represented persons

and their lawyers and the rights of unrepresented corporate constituents, in that:

(a) lt fails to set out narrow, objective, and definite standards to guide lawyers
and judges with respect the scope and proper application of the rule;

(b) lt subjects Mendillo and other lawyers to sanctions by the courts and
other disciplinary authorities without giving him and them fair notice as to
what communications are prohibited by the rule;

(c) lt prohibits communications the State has no proper interest in prohibiting
in violation of the First Amendment;

(d) lt places a prior restraint on speech protected by the First Amendment
which impermissibly places the burden on plaintiffs to obtain prior approval
for such activity.

COUNT FOUR

DECLARATORY JUDGMENT - RULE 4.2IS UNCONSTITUTIONALLY VAGUE

130. Plaintiffs repeat and incorporate by reference each allegation of the prior

paragraphs, as fully set forth herein.

131 . Rule 4.2 is unconstitutionally vague because it does not define the term

"subject of the representation" and does not provide standards for determining when the

no-contact rule applies to unrepresented corporate constituents.

132. The official commentary to Rule 4.2 states that "a lawyer having independent

justification for communicating with the other party is permitted to do so." The term

"independent justification" is not defined in Rule 4.2 or the commentary.

1 33. Rule 4.2 is unconstitutionally vague and violates the First Amendment rights

of represented persons, their lawyers and unrepresented corporate constituents.
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COUNT FIVE

DECLARATORY JUDGMENT - THE APPELLATE COURT JUDGES DENIED
MENDILLO'S FIRST AMENDMENT RIGHT OF ACCESS TO THE COURTS. THE
PROSPECTIVE APPLICATION OF THE SOWEtt DECISION WILL DENY
MENDILLO AND OTHER CONNECTICUT LAWYERS WITH FIRST AMENDMENT
ACCESS TO THE COURTS.

134. Plaintiffs repeat and incorporate by reference each allegation of the prior

paragraphs, as fully set forth herein.

135. Under Connecticut law, violations of state or federal constitutional rights by

state officers acting in their official capacity are actionable. Connecticut judges who

violate constitutional rights while acting in their official capacity are subject to suit in an

action for declaratory relief. Pamela B. v. Ment,244 Conn. 296 (1998).

136. Sovereign immunity does not bar suits against state officials acting in excess

of their statutory authority or pursuant to an unconstitutional statute. Doe v. Heintz,2O4

Conn . 17 ,31 (1987).

137. The distinction between acts of a state official that are in excess of

constitutional or statutory authority and those that constitute an erroneous exercise of

that authority is inapplicable when the malfeasance or nonfeasance of a state officer is

alleged to constitute a violation of a constitutional right. Savage v. Aronson,214 Conn.

256,265 (1 990).

138. Pursuantto 42 U.S.C. Sec. 1983, "[e]very person who, under color of any

statute, ordinance, regulation, custom, or usage, of any State or Territory or the District

of Columbia, subjects, or causes to be subjected, any citizen of the United States or

other person within the jurisdiction thereof to the deprivation of any rights, privileges, or

immunities secured by the Constitution and laws, shall be liable to the party injured in

an action at law, suit in equity, or other proper proceeding..."

139. The Fourteenth Amendment to the U,S. Constitution applies to any state

agent exerting the power of a state. Ex parle Virginia, 100 U.S. 339, 347 (1879).
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"Whoever, by virtue of public position under a State government, deprives another of

property, life, or liberty, without due process of law, or denies or takes away equal

protection of the laws, violates the constitutional inhibition [of the fourteenth

amendment]; and as he acts in the name and for the State, and is clothed with the

State's power, his act is that of the State. This must be so, or the constitutional

prohibition has no meaning." ld. Connecticut judges and justices are not immune from

suit for prospective declaratory relief under 42 U.S.C. 1 983.

140. The fact-finding, conclusive presumption and retroactive application of Rule

4.2 by the Appellate Court judges in Souze// exceeded their constitutional and statutory

authority and obstructed Mendillo's legitimate efforts to seek judicial redress for injury to

his reputation and thereby violated his First Amendment right of access to the courts.

Friedl v. City of New York,210 F.3d 79, 86 (2nd Cir.2000)', Whalen v. County of Fulton,

126 F.3d 400, 406 (2nd Cir. 1997)', Barrett v. U.S., 798 F.2d 565, 575 12na Cir. lgBO).

141 . The prospective application of the Sowelldecision will deny Mendillo and

other Connecticut lawyers with First Amendment access to the Courts.

COUNT SIX

DECLARATORY JUDGMENT. THE APPELLATE COURT JUDGES
VIOLATED MENDILLO'S FIRST AMENDMENT RIGHT TO FREE SPEECH. THE
PROSPECTIVE APPLICATION OF THE SOWELT DECISION WILL VIOLATE THE
FREE SPEECH RIGHTS OF MENDILLO AND OTHER CONNECTICUT LAWYERS.

142. Plaintiffs repeat and incorporate by reference each atlegation of the prior

paragraphs, as fully set forth herein.

143. The fact-finding, conclusive presumption and retroactive application of Rule

4.2 violated Mendillo's right to free speech under the First Amendment to the United

States Constitution.

144. The prospective application of Rule 4.2, as applied by the Appellate Court in

Sowell, will violate the First Amendment rights of Mendillo and other lawyers in the

practice of their profession.
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COUNT SEVEN

DECLARATORY JUDGMENT - THE APPELLATE COURT JUDGES DENIED
MENDILLO DUE PROCESS OF LAW. THE PROSPECTIVE APPLICATION OF THE
SOWELL DECISION WILL DENY MENDILLO AND OTHER CONNECTICUT
LAWYERS DUE PROCESS OF LAW.

145. Plaintiffs repeat and incorporate by reference each allegation of the prior

paragraphs, as fully set forth herein.

146. The fact-finding, conclusive presumption and retroactive application of

Rule 4.2by the Appellate Court has caused a direct and continuing injury to Mendillo's

professional reputation.

147. Mendillo has been denied his constitutional right of access to Connecticut

courts to remedy the continuing injury to his reputation guaranteed by Article First,

Section 10 of the Connecticut Constitution.

148. The fact-finding, conclusive presumption and retroactive application of

Rule 4.2violated Mendillo's right to due process of law under the Fifth and Fourteenth

Amendments to the U.S. Constitution. Prior to Sor,rzell v. DiCara, an attorney's court

appearance gave rise to a rebuttable presumption that the attorney was authorized to

file the appearance. In Sorazell v. DiCara the Appellate Court found that Tinley's court

appearance gave rise to a conclusive presumption that he was authorized to represent

YFS in that case. That was a change in the law. On the basis of the new law, the

Appellate Court concluded that Mendillo had no due process right to present evidence

that Tinley was not authorized to represent YFS when he filed the appearance. The ex

post facto decision making by the Appellate Court judges violated due process of law.

149. Prior to Sovrze ll v. DiCara, the existence of a client-lawyer retationship

under Rule 4.2was determined by substantive law external to the Rules of Professional

Conduct. Prior to Sorazell v. DiCarathe law was clear that the burden of establishing a

client-lawyer relationship was on the party claiming the relationship. See Distefano v.

Milardo, 276 Conn. 416, 422 (2005). The Appellate Court's conclusion that Tinley's
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court appearance satisfied his burden of establishing that he represented YFS when

Mendillo sent the claim letter was a change in the law. The Appellate Court's

application of that change in the law to Mendillo was ex post facto decision making and

violated due process of law.

150. Prior to Sornzell v. DiCara, when the authority of a person to act in a

representative capacity was challenged, the party whose authority was challenged had

the burden of convincing the court that the authority existed. See Community

Collaborative of Bridgeport, lnc. v. Ganim,241 Conn. 546, 553-554 (1997). ln Sowell v.

DiCara, Mendillo challenged McClay's authority to retain Tinley to represent YFS. The

Appellate Court concluded that McClay must have had authority to hire Tinley in the first

instance because "the board of directors could not have ratified McClay's acts unless

she had authority to act in the first place." That conclusion is contrary to all Connecticut

precedent including the case cited by the Court in support of its conclusion. See

Ansonia v. Cooper,64 Conn. 536 (1894) (the act of a stranger having at the time no

authority to act as agent, or by an agent not having adequate authority, may be adopted

by ratification). The Appellate Courl's application of that change in the law to Mendillo

was ex post facto decision making and violated due process of law.

151 . In Souzell v. DiCara, the Appellate Court concluded that even though the

Mendillo claim letter was sent to the putative YFS board members eleven days before

the purported YFS ratification, the letter nevertheless violated Rule 4.2because a

ratification validates the act ratified retroactively. The Courl thus concluded that the

retroactive effect of ratification applied to the formation of a client-lawyer relationship

under Rule 4.2, so that Mendillo's claim letter violated Rule 4.2 even though no client-

lawyer relationship existed between YFS and Trnley when Mendillo sent the claim letter.

Prior to Souzell v. DiCarathe law was clear that ratification is not effective to diminish

the rights or other interests of persons, not parties to the transaction, that were acquired
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in the subject matter prior to ratification. See Resfafement of the Law Third, Agency,

Sec. 4.02(2)(c)', Mereness v. DeLe,n?os, 91 Conn.651,656 (1917). Mendillo was not a

party to the transaction. The Appellate Court's conclusion that ratification applies to

non-parties, and that an attorney may be sanctioned for a communication that was

permitted by the Rule when made, is a change in the law. The Appellate Court's

application of that change in the law to Mendillo was ex post facto decision making and

violated due process of law.

152. The prospective application of the Sowelldecision will deny Mendillo and

other Connecticut lawyers due process of law.

COUNT EIGHT

DECLARATORY JUDGMENT _ THE APPELLATE COURT JUDGES DENIED
MENDILLO EQUAL PROTECTION OF THE LAWS. THE PROSPECTIVE
APPLICATION OF THE SOWELL DECISION WILL DENY MENDILLO AND OTHER
CONNECTICUT LAWYERS EQUAL PROTECTION OF THE LAWS.

153. Plaintiffs repeat and incorporate by reference each allegation of the prior

paragraphs, as fully set forth herein.

154. The Appellate Court's application of Rule 4.2 denied Mendillo equal

protection of the laws under the Fourteenth Amendment to the United States

Constitution because the Rule had not previously been interpreted and applied in that

manner to other similarly situated persons in disciplinary proceedings. The Appellate

Court judges treated Mendillo selectively and the selective treatment was intended to

inhibit or punish the exercise of his constitutional rights.

155. Sowell holds that the retroactive effect of a corporate ratification applies to

the formation of a client-lawyer relationships under Rule 4.2. The prospective

application of that holding will deny lawyers charged with violating Rule 4.2 equal

protection of the laws because similarly situated persons charged with engaging in

prohibited speech are not subject to punishment for engaging in speech which was

protected by the First Amendrnent when spoken.
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COUNT NINE

DECLARATORY JUDGMENT - THE PROSPECTIVE APPLICATION OF RULE
72-1(b) OF THE CONNECTTCUT RULES OF APPELLATE PROCEDURE AND
CONNECTICUT BINDING PRECEDENT DOCTRINE WILL DENY MENDILLO AND
OTHER CONNECTICUT LAWYERS DUE PROCESS OF LAW

156. Plaintiffs repeat and incorporate by reference each allegation of the prior

paragraphs, as fully set forth herein.

157. Rule 72-1 (b) of the Connecticut Rules of Appellate Procedure provides that

"[n]o writ of error may be brought in any civil or criminal proceeding for the correction of

any error where (1)the error might have been reviewed by process of appeal, or by way

of certification..." Priorto October 1, 19BO the Rule stated as follows: "An aggrieved

party may file a writ of error in the supreme couft only to review the final judgment of a

judge or court in a case where no unqualified statutory right of appeal has been

provided. A writ of error may be used only to review errors apparent on the face of the

record." (1978 P.B. Sec. 3090). Thus, prior to the 1986 amendment to the Rule, a writ

of error would lie to the Supreme Court, as a matter of right, where the state legislature

had not provided an unqualified statutory right of appeal.

158. The Connecticut legislature has not provided an unqualified right to appeal a

decision of the Connecticut Appellate Court.

159. A person aggrieved by a decision of the Connecticut Appellate Court is

precluded from filing a writ of error in the Supreme Court where the Supreme Court has

denied discretionary review of the case by way of certification.

160. Thus the State of Connecticut has not provided a legislative or judicial

remedy for redress of constitutional violations by Appellate Court judges in their

capacities as judges.

161 . The Connecticut Supreme Courl has concluded that the Appellate Couft's

decision in Sor,rzell v. DiCara is binding precedent and, therefore, the Connecticut
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Superior Court does not have subject matter jurisdiction to determine Mendillo's federal

constitutional claims pursuantto 42 U.S.C. Sec. 1983.

162. The Connecticut Supreme Court has ruled that while the constitutionality of

the Appellate Court's application of Rule 4.2in Sowell v. DiCara may be determined in

some future case, it may not be determined in Mendillo's action pursuant to 42 U.S.C.

1983, because the Appellate Court's decision is binding precedent.

163. The Superior Court and the Connecticut Grievance Committee are required

to follow the Appellate Court's application of Rule 4.2. The Connecticut Supreme

Court's conclusion that Mendillo and other lawyers must await another casuatty before

the constitutional claims asserted by Mendillo are justiciable is contrary to U.S Supreme

Court cases holding that judges who possess the power to enforce attorney disciplinary

rules are subject to suit for prospective declaratory relief pursuant to 42U.S.C. 1983.

The U.S. Supreme Courl made that fact crystal clear in Supreme Court of Virginia v.

Consumers Union, 446 U.S. 719 (1980): "lf prosecutors and law enforcement

personnel cannot be proceeded against for declaratory relief, putative plaintiffs would

have to await the institution of state court proceedings against them in order to assert

their federal constitutional claims. That is not the way the law has developed, and,

because of its own inherent and statutory enforcement powers, immunity does not

shield the Virginia Court and its chief justice from suit in this case." td., 730.

164. Rule 72-1(b) and Connecticut binding precedent doctrine as enunciated by

the Supreme Court, have denied Mendillo due process of law. The prospective

application of Rule72-1 (b) and binding precedent doctrine will deny Mendillo and other

lawyers due process of law.
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COUNT TEN

DECLARATORY JUDGMENT - THE PROSPECTIVE APPLICATION OF
CONNECTICUT'S BINDING PRECEDENT DOCTRINE, AS ARTICULATED BY THE
CONNECTICUT SUPREME COURT IN MENDILLO, WILL VIOLATE THE
SUPREMACY CLAUSE OF THE UNITED STATES CONSTITUTION.

165. Plaintiffs repeat and incorporate by reference each allegation of the prior

paragraphs, as fully set forth herein.

166. The ordinary jurisdiction of the Connecticut Superior Court, as prescribed by

Connecticut law, is appropriate for the adjudication of federal claims pursuantto 42

U.S.C. Section 1983. lts jurisdiction over such claims is mandated by the Supremacy

Clause of the United States Constitution.

167. The preclusive effect of a state court judgment on federal claims is

determined by state preclusion law.

1 68. The issues resolved by the Appellate Court in Souze ll are neither identical to

the issues raised in Mendillo nor dispositive of them. Under Connecticut preclusion

law the issues resolved in Sor,rzel/ did not preclude litigation of the claims in Mend16.

169. The adequacy of the state law ground to support a judgment precluding

litigation of a federal claim is a federal question. Howtett y. Rose, 4gO U.S. 350, 366

(1990). The state law ground supporting the Connecticut Supreme Court judgment in

Mendillo is not adequate under federal law. The judgment therefore discriminates

against rights arising under federal law in violation of the Supremacy Clause of the

United States Constitution.

170. The prospective application of Connecticut binding precedent doctrine, as

afticulated by the Connecticut Supreme Court in Mendil/o, will violate the Supremacy

Clause of the United States Constitution.
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COUNT ELEVEN

PLAINTIFFS' CLAIMS FOR DAMAGES, PURSUANT TO 42U.S.C. 1983,
AGAINST THE TINLEY FIRM, TINLEY, MAJEWSKI, MCCLAY AND PHILADELPHIA.

171. Plaintiffs repeat and incorporate by reference each allegation of the prior

paragraphs, as fully set forth herein.

172. The violations of plaintiffs'constitutional rights as alleged resulted from a

rule of conduct (Rule 4 2) imposed by the State of Connecticut.

173. The Tinley firm, Tinley, Majewski, McClay and Philadelphia acted jointly

with the State of Connecticut as alleged herein.

174. Tinley and Majewski, as Commissioners of the Superior Court, exercised

the authority of the Superior Court in obtaining and enforcing the protective order.

175. The Tinley firm, Tinley, Majewski, McClay and Philadelphia enlisted the

help of judicial officers in taking advantage of the state's procedures for obtaining

protective orders and were at all times State actors with respect to the judicial

proceedings initiated and prosecuted by them.

176. On December 5,2013, Majewski filed the motion for protective order in the

Sowell action purportedly on YFS' behalf. The Tinley firm, Tinley and Majewski were

not authorized by YFS to represent it in the Sowell action when Majewski filed the

motion for protective order.

177. On December 12,201 3, Judge Sheedy held a hearing on the motion for

protective order. Tinley, Majewski, Mendillo and McClay were present at the hearing.

Tinley and Majewski did nof disclose any of the following facts to the Court:

(a) YFS is a dissolved and insolvent non-profit corporation.
(b) The YFS board of directors voted to dissolve YFS in July 2012.
(c) The YFS board of directors did not participate in YFS management after July,

2012.
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(d) YFS by-laws grant the board of directors the exclusive power to retain legal
counsel.

(e) The YFS board could not have authorized McClay to retain the Tinley firm to
represent it in the Sowe// action because it had not met since July 2012 and
the complaint in the Sowell action was served on McClay on August 17,2012.

(0 The Tinley firm did not represent the YFS board members individually.
(g) The Tinley firm did not represent YFS in the Sowellaction when Majewski filed

the motion for protective order.
(h) A meeting was held of putative members of the YFS board of directors on

December 10, 2013. The meeting was called by Tinley and Majewski for the
purpose of obtaining a ratification validating the Tinley firm's representation of
YFS in the Sowell action. The meeting was eleven days after Mendilto sent
the claim letter and two days before the hearing on the motion for protective
order.

Mendillo offered to present evidence of these facts. Majewski and Tinley

objected. Judge Sheedy sustained the objection on the ground that whether the Tinley

firm had legal authority to represent YFS was not before the Court and was not part of

the issue to be determined (viz., whether the protective order should be granted based

on Mendillo's violation of Rule 4.2).

178. Rule 4.2 is not triggered in the absence of a client-lawyer relationship.

179. Tinley and Majewski knew that the Tinley firm had not been retained by

YFS to represent it in the Sowellaction when they filed the motion for protective

order. Therefore, there was no basis in law or fact for filing the motion.

180. The Tinley firm claims that it represents YFS in the Sowetlaction and is

authorized to enforce the protective order based on a purported ratification by the YFS

board of directors on December 10, 2013.

181. Under Connecticut law, in order to ratify the unauthorized act of an agent

the ratification must be made by the principal with a full and complete knowledge of all

the material facts connected with the transaction to which it relates.
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182. The validity of the purported YFS ratification has not been adjudicated.

The purported ratification does not indicate: (a) whether YFS was informed that McClay

has a conflict of interest with YFS with respect to the counterclaim against Sowell; (b)

whether YFS was informed that the counterclaim exposes members of the YFS

board to individual liability; (c) whether YFS was informed that YFS has no

resources from which to indemnify YFS members with respect to Sowell's claims; or (d)

whether YFS was informed that Sowell's claims against the YFS board members will

not be covered by YFS' liability insurance carrier.

183. lt was the Appellate Court, not the Superior Court that found that the Tinley

firm was authorized to represent YFS in the Sowellaction. The Appellate Court

concluded that the YFS ratification operated to validate the Tinley firm's

representation retroactively. The Appellate Court's finding with respect to ratification is

void because the Appellate Court has no fact-finding power and there is no evidence

whatsoever in the trial court record pertaining to ratification.

184. In the absence of a valid ratification, the Tinley firm is not authorized to

represent YFS in the Sowell action and is not authorized to enforce the protective order.

185. The Tinley firm, Tinley, Majewski, McClay and Philadelphia have, at all

times since the protective order was issued, denied Sowell her First Amendment right

to communicate through her lawyers with the unrepresented YFS constituents with

respect to a matter involving their personal liability.

186. The defendants' motive for the protective order remains the same. The

motive is to prevent Sowell from communicating through her lawyers with the

unrepresented YFS constituents the information authorized by Rule 4.3. Rule 4.3 is

titled "Dealing with Unrepresented Person". The Commentary to Rule 4.3 states "the

lawyer may inform the person of the terms on which the lawyer's client will enter into an
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agreement or settle the matter, prepare documents that require the person's signature

and explain the lawyer's own view of the meaning of the document or the lawyer's view

of the underlying legal obligations."

187. Tinley and Majewski know that disclosure of the information authorized by

Rule 4.3 will demonstrate that the interests of the board members are in direct conflict

with McClay's interests and that McClay's actions, purportedly on YFS'behalf, are

exposing them to personal liability for which the insolvent YFS cannot indemnify them

and as to which they are uninsured.

'l 88. The motion for protective order was an abuse of process under

Connecticut law in that the Tinley firm, Tinley and Majewski knew that they were not

authorized to represent YFS in the Sowell action when they filed the motion.

189. After Mendillo filed the writ of error a settlement conference was held

before the Court, Agati, J., in the Sowellaction. At the settlement conference Tinley

repofted to the Coutl that the parties had reached agreement with respect to settlement

but that Philadelphia would not authorize the settlement unless Mendillo withdrew the

writ of error then pending in the Appellate Court. The parties to the Sowellaction had

no interest in the writ of error that would survive settlement of the Sor,rzel/ action.

Mendillo filed the writ of error for the dual purpose of overturning the Superior Court's

finding that he violated Rule 4.2 and for the purpose of vacating the protective order.

Settlement of the Sovrze// action would have rendered the protective order moot. The

Superior Court finding that Mendillo violated Rule 4.2 would remain. Mendilto refused to

withdraw the writ of error and Philadelphia refused to settle the Sor,rzel/ action.

190. Before oral argument on the writ of error, Mendillo reported to the

Appellate Court that Tinley and Philadelphia had conditioned setttement of

the Sovtze// action on the withdrawal of the writ of error by Mendillo.
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191 . Philadelphia had no interest in demanding that the writ of error be

withdrawn as a condition to settlement of the Sowell action. Philadelphia had no duty to

defend its insured in the writ of error proceedings because upon settlement of the

Sowell action its insured would have had no interest in the writ of error.

192. Philadelphia refused to settle the Sowell action and instead funded the

litigation before the Appellate Court which it would have had no duty to fund if it had

settled the Sovrze// action.

193. Philadelphia financed and authorized the Tinley firm, Tinley, Majewski and

McClay to enforce the protective order when it knew that the protective order was not

lawfully obtained and when it knew that the enforcement of the protective order would

result in the continued violation of plaintiffs' First Amendment rights. Philadelphia's

actions were a substantial factor and proximate cause of the continuing abuse of

process by the Tinley firm, Tinley, Majewski and McClay.

194. The Appellate Court's finding that Mendillo violated Rule 4.2 has caused

an ongoing injury to his professional reputation and the protective order has violated

and continues to violate his First Amendment right to communicate with unrepresented

YFS board members with respect to a matter pertaining to their personal liability.

195. The actions of the Tinley firm, Tinley, Majewski, McClay and Philadelphia

were substantial and proximate causes of the Appellate Court's finding that Mendillo

violated Rule 4.2 and substantial and proximate causes of his continuing injuries.

196. The enforcement of the protective order by the Tinley firm, Tinley,

Majewski, McClay and Philadelphia continues to violate Sowell's First Amendment

rights and continues to prevent settlement of the Sowellaction and settlement of

Sowell's claims against the YFS board members.

197 . The enforcement of the protective order has caused and will continue to

cause Sowell to incur substantial legal fees and costs to her loss and damage.
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COUNT TWELVE

PLAINTIFFS' CLAIMS FOR DAMAGES FOR ABUSE OF PROCESS UNDER
STATE LAW AGAINST THE TINLEY FIRM, TINLEY, MAJEWSKI, MCCLAY AND
PHILADELPHIA.

198. Plaintiffs repeat and incorporate by reference each allegation of the prior

paragraphs, as fully set forth herein.

199. The Tinley firm, Tinley, Majewski, McClay and Philadelphia have used

and continue to use the protective order for an unauthorized purpose.

200. Filing the motion for protective order at a time when the Tinley firm, Tinley

and Majewski were not authorized by YFS to represent it was misconduct. The

continued enforcement of the protective order by the Tinley firm, Tinley, Majewski,

McClay and Philadelphia is misconduct because they know that the purported

ratification is not valid because it was not made by YFS with a full and complete

knowledge of all material facts related to its authorization of McClay's past actions,

including the fact that the counterclaim authorized by McClay exposes the YFS board

members to personal liability.

201 . The defendants' misconduct was intended to cause and did cause the

specific injuries sustained by the plaintiffs. The injuries caused by the defendants'

misconduct is outside the normal contemplation of private litigation.
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VI. PRAYER FOR RELIEF

WHEREFORE, Sowell and Mendillo pray for the following relief:

A. A declaratory judgment that:

(a) Sowell has standing to challenge the constitutionality of the protective

order entered by the Superior Court in the Sowellaction, and the constitutionality of

Rule 4.2,because the order bars the exercise of her First Amendment right to

communicate through her attorneys with unrepresented YFS constituents.

(b) Mendillo has standing to challenge the constitutionality of the

protective order entered by the Superior Court in the Sowellaction, and the

constitutionality of Rule 4.2, because (1) he is engaging in self-censorship by not

communicating with the unrepresented YFS board members under threat of

enforcement of Rule 4.2, (2) he seeks to exercise his clients' First Amendment rights

and his First Amendment rights by communicating with unrepresented corporate

constituents on behalf of his clients without the threat of enforcement of Rule 4.2 and (3)

he is sustaining an ongoing injury to his professional reputation as a direct result of the

unconstitutional application of the rule in that action.

(c) The State of Connecticut has a substantial interest in protecting the

client-lawyer relationship. Rule 4.2 prohibits interference with that relationship by

opposing cou nsel.

(d) In the case of a represented corporation the application of Rule 4.2 is

complicated by the fact that protection of the client-attorney relationship requires

regulation of communications between opposing lawyers and corporate constituents.

(e) Under Connecticut law, corporate constituents, such as shareholders,

directors, officers and employees, are not represented by the corporation's lawyer

unless the corporation's lawyer is jointly retained to represent both the corporation and

the constituent.
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(f) Under Connecticut law, absent a separate agreement between a

constituent and a corporation's lawyer pursuant to which the corporation's lawyer

undertakes to jointly represent the constituent and the organization, or the retention by

the constituent of another lawyer to represent him in the matter, the constituent is an

unrepresented person.

(g) Rule 4.3 of the Rules of Professional Conduct is the only rule that is

intended to protect unrepresented corporate constituents from overreaching by an

opposing attorney when the subject of the communication is a separate matter, e.g.,

one involving the personal liability of the constituents.

(h) Rule 4.4 of the Rules of Professional Conduct protects corporations

and unrepresented corporate constituents from methods of obtaining evidence that

violate their legal rights.

(i) Rule 4.2 does not prohibit a lawyer from communicating with a

corporate constituent of a represented corporation with respect to a separate matter in

which the constituent is not represented by a lawyer, provided the lawyer complies with

the strictures of Rule 4.3 and Rule 4.4.

0) lt is undisputed that the YFS board members to whom Mendillo sent

the claim letter were unrepresented by a lawyer with respect to the claim asserted in the

letter when the letter was sent.

(k) The Superior Court protective order in the Soraze// action violates

Sowell's First Amendment right to communicate through her lawyers with YFS board

members with respect to matters in which they are unrepresented by a lawyer.

(l) The Superior Court protective order in the Sowellaction violates

Mendillo's First Amendment right to communicate on behalf of his client with YFS board

members with respect to separate matters in which they are unrepresented by a lawyer.
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(m) The Superior Court protective order in the Sowellaction violates the

First Amendment rights of YFS board members because it prohibits them from

communicating with, or receiving communications from, Sowell's attorneys with respect

to matters in which they are unrepresented by a lawyer.

(n) Rule 4.2 is unconstitutionally overbroad because the meaning of the

terms "subject of the representation" and "matter" depend on whether Rule 4.2is

defined from a case (matter) perspective or from a fact perspective. There is no

controlling precedent in Connecticut determining whether Rule 4.2 is defined from a

case (matter) perspective or a fact perspective. Rule 4.2 is unconstitutionally overbroad

when defined from a fact perspective because it prohibits communications to corporate

constituents which pertain to separate matters in which they are unrepresented by a

lawyer.

(o) Rule 4.2 is unconstitutionally overbroad because it prohibits a lawyer

who is representing a client in litigation against a corporation from sending a letter to

unrepresented constituents of the corporation notifying them that they will be held

personally liable for actions they have taken or have failed to take on behalf of the

corporation. Such a letter does not overreach, interfere with the corporation's client-

lawyer relationship, or seek uncounseled revelation of privileged or othenvise harmful

information.

(p) Rule 4.2 is unconstitutionally overbroad as applied by the Appellate

Court in the Sowell action because it punishes speech that was protected by the First

Annendment when spoken. A client-attorney relationship established retroactively by

operation of agency ratification doctrine does not trigger the operation of Rule 4.2

because under Connecticut law ratification is not effective to diminish the rights or

other interests of lawyers not parties to the transaction that were acquired in the subject

matter prior to ratification.
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(q) Rule 4.2 is unconstitutionally vague because it does not define the

term "subject of the representation" and does not provide standards for determining

when the no-contact rule applies to corporate constituents.

(r) Rule 4.2 is unconstitutionally vague because the commentary

states that "a lawyer having independent justification for communicating with the other

party is permitted to do so" without defining the term "independent justification".

(s) The fact-finding, conclusive presumption and retroactive application of

Rule 4.2by the Appellate Court judges in the Sowellaction exceeded their constitutional

and statutory authority and obstructed Mendillo's legitimate efforts to seek redress for

injury to his reputation and thereby violated his First Amendment right of access to the

co u rts.

(t) The fact-finding, conclusive presumption and retroactive application of

Rule 4.2 by the Appellate Court judges in the Sowellaction violated Mendillo's right to

free speech under the First Amendment.

(u) The fact-finding, conclusive presumption and retroactive application of

Rule 4.2 by the Appellate Court judges in the Sowellaction denied Mendillo due

process of law.

(v) The fact-finding, conclusive presumption and retroactive application of

Rule 4.2by the Appellate Court judges in the Sowellaction denied Mendillo equal

protection of the laws.

(w) Access to state court to remedy injury to reputation is mandated by

At"ticle 1, Section '10 of the Connecticut Constitution. Mendillo alleged that the Appellate

Court's unconstitutional application of Rule 4.2 in Souze// caused injury to his

professional reputation. Mendillo was denied due process of law under the Fifth and

Fourteenth Amendments to the United States Constitution when he was denied the right

to litigate his constitutional claims in Connecticut state court.
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(x) The jurisdiction of the Connecticut Superior Court over federal

claims pursuant to 42 U.S.C. '1 983, is mandated by the Supremacy Clause of the

United States Constitution.

(V) The issues resolved by the Appellate Court in Sor,rze ll are neither

identical to the issues raised in Mendillo nor dispositive of them. Under Connecticut

preclusion law the issues resolved in Sovrzefl did not preclude litigation of the ctaims in

Mendillo.

(z) The state law ground supporting the Connecticut Supreme Court's

judgment in Mendil/o is not adequate under federal law. The judgment therefore

discriminates against rights arising under federal law in violation of the Supremacy

Clause of the United States Constitution.

B. Monetary damages, both compensatory and exemplary, in favor of plaintiffs

and against the defendants Tinley Firm, Tinley, Majewski, McClay and Philadelphia.

C. An award of attorneys' fees and costs to plaintiffs.

D. Such other and further relief as this Court deems just and proper.

Dated: December 28. 2018

Respectful ly subm itted,

/s/ George E. Mendillo

George E. Mendillo, Fed. Bar No. 15892

190 Carmel Hill Road, Woodbury, CT 0O7gB

Phone: (203) 263-2910

Fax: (203) 755-0555

E-mail : gryrsndi!laffi_epl. ccm

Attorney for Plaintiff Sowell and

Se lf- re p re s e nte d p a rly

App. 126



Case 3:18-cv-01652-JAM Document2T Filed LzlzBlIB Page 47 of 47

CERTIFICATE OF SERVICE

l, George E. Mendillo, hereby certify that I electronically filed the foregoing with
the Clerk of the Court of the United States District Court for the District of
Connecticut by using the CM/ECF system on this 28th day of December,20lB. I

further certify that all participants in this case are registered CM/ECF users and that
service will be accomplished by the CM/ECF system.

/s/ Georqe E. Mendillo

George E. Mendillo
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