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Q~CIESTION PRESENTED FOR REVIEW

Whether a court order requiring the owner of private pxoperty to operate a

business on the private property violates the involixntary servitude provision of the

Thirteenth Amendment of the United States Constitution.
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FARTIES TO TI3E PROC~~DINGS BLOW

The Plainti££s/Respondents are Idnda W. Swain and Eileen R. Breslixi.

The original Defendants at the trial court were Bixby ViIlage Golf Course, Tnc,,

Hiro Investment, LLC, Nectar Investment, LLC, and Kwang Co., LLC (collectively

referred to as "Bixby"). Tlieq sold the propexty at issue to TTLC Ahwatukee Lakes

Investors, LZC ("TTLC"). The Appellants before the Arizona Court of Appeals and

the Arizona Supreme CouY~t were TTLC and ALCR, LLC ~"ALCR"). Now, ALCR

owns the property that is at the center of this case.

CORPORA~'E DTSCLpSL1RE STATEMENT

ALCIL, LLC has no parent corporation and no publicly held company owns any

interest in it.
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JURISDICTION

The Arizona Supxeme Court denied tho Petition for Review on April 3, 2020.

The Chief Justice of tho Supreme Court of the United States extended the time for

£ilingpetitions fox cerl;iorari due to tl~e COVTD-Y9 Pandemic by sixty (60) days ao that

the Petition fox Certiorari is due by August 31, 2fl20. fihie Court has jurisdiction

pursuant to 28 U.S.C. § 1267(a).



V111

CONSTITUTTONAL PROVTSTONS,
STATUTES, AND 1tEG,iTLATIONS

INVQLVED TN THE CASE

The Thixteenth Amendment of the Constitution of the United States provides

Section. 1. Neither slavery nor involuntary aervittiide,
except as a puxushment for crime whereof the party shall
have baeti duly convicted, shall exist within the United
States, or any place subject to their jurisdiction.

Section 2, Congress shall have power to enforce this
article by appropriate legislation

U.S. Const. Amexid. XIIT.



1

STATEMENT OP TfiE CASE

This case addressee the question of whether the owner o£pxivate propertq can

be compelled by law to operate a business on the propexty. Petitioner contends that

forcing a private property owner Lo operate a btiisinese on its proporty violates the

involuntary Servitude provision of the Thirteenth Amendment of the United States

Constitution ("Thirteenth Amendment").

1. ,Facts Material to Consideration of the Issue Presented

Tn 1986, a master planned cornmunitq known as Ahwatixkee was developed in

Marico~ra County, Arizona. Deed restrictions were recorded on a portioxi of the

properly ("the Property") restrictiixg its use to a golf course, facilities rind

improvements thereto, for te~~ (10) years.

On November 13, 1992, an amexidment was made to the deed restricting

governing the P~~operty as followe~

The I'ropexty shall be used for nn purposes other than golf courses and
such improvements and facilities including without 1rsnitation,
ol.ubhouses, restaurants, pro shops, overnight lodging Ptxoilities, resort
and connected recreational facilities, bat•a, ~ar'l~ing areas and golf c~xt
txails) and Lxsea as are reasonably related to, convea~zent for or in
furtherance of golfi' couxs~ use or, the accommodation of golf cou~•se
patrons and gue~ts> except that the .Property may be fnr.~ther used for
easexnen~s £or ingress and egress (vehicular and otherwise), pedesl;rian
trails and walks, ctzbles, utilities, drainage and aY,her similar easements
and rights of way, ttnd £or the construction and maixztenance of walls,
fences and other boundary type protection, in each case x~easanabJy
related to the development and use of the Ahwatukee project, together
with improvements reasonably related to said easements, uses and
related sexvioes. lleclarant on its behalf and on behalf of i1;e
successors and assigns, reserves the right to redesign ox reconfigure the
golf courses at the Propexty or remove, modify, alter, relocate, replace,
expand, abandon, demolish, cease the use of or r~6uild anq a£ the
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improvements ox facilities related to the use of the Property fox golf
courses, all at the discretion of the then owner of the Property.

5. Paragraph 6~

Na R,ight pr Privileee. Nothing in this Declaration shall constitute, nor be
deemed to constitute, a right ox privilege for any Benefitted Person to enter
upon or use the Property for any purpose,

6. Paragraph 6~

Term. The covenants, conditions, x~eatrictions and easements set forth
herein shall be app~ixtenant to and run with the land and shAJl be
binding upon all present tend fiittxre owners, occupants and users of the
Property or any portiozz thereof' and all pexsone claimuig an interest in
and to the Pxopertq in perpetuity; provided however, that if Declarant
or Developer (including their successors or assigns) determines that
there has been a material change in conditions or circumstances
affeatix~g the Propertq ox the covenants, conditions, restx•ictions and
erzsementa set forth herein, Declarant or Developer naay petition tho
~Iaricopa County Superior Court or any other coitx~t ox adjudicative body
of competent jurisdiction for modification of this Declaration. (emphasis
added.

In the 1980'x, a golf course ("the Golf Course") was built and operated on the

.Property. .T.n June of 2006, $ixby purchased flee Property. At the i;ame of the

purchase of. the Property, Rixby's onty ixiter•est wns owning and operating golf couz'ses,

and ai; the time o£trial, the only assets of Bixby were four golf course properl;ies.

After the prxrchase, Bixby invested an additional $n00,006 into the Golf Course

to improve it. By early 2007, the Go]#' Course was losing money and Bixbq began

using profits Lrom £be operation of ita other golf courses to subsidize the operation of

the Calf Coux~e. By Iate 2007, the Gxeat Recession lut the United States tkaat

adversely af'fec~~d many busines~c:s and caused a shfarl~ downturn in the world

economy. The economic downturn caused by tkxe Great Recision caixsed golf cout~ses
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across the United Statea to close rzt an aocelerated rate. k~oan Vincent, GolfCouzses

Suffer as Recisaion Deals a Bogey, L.A. fiimes (Nov. 22, 2009) ~ see section IT(c) supra.

Tn 2008, Busby explored options to redevelop the Property. When the

homeowner.'s aesaciation and surrounding neighborhood indicated there was no

interest in a redevelopment ofthe Property, Bixby disconl;inired any discussions about

redevelopment and contimied to operate the Golf Course at a loss until May 2013.

At that time, Bixby's other golf courses wexe becoming less profitable and could no

longer subsidize Lhe operation of the Golf Course. In the fall of 2013, Bixby ceased

operation of the Golf Course and placed a fence around the Property. In 117ay o£201~k

Bixby drained the ponds on the Property and the Property began to revert to its

natural state.

.G1 year afl;er the Grolf Coux~r~e was cloyed, the Respondents, Linda Swain and

Eileen Breslin, owizers of property adjacent Go the Golf Course,, sued Bixby claiming

that the closixig o£ the Golf Course violated Lhe CC&Rs. Respondents dicl not seek

aziy clarnages clue to thei~~ property being devaluated, but rather, sought a mandatory

injunction to regture Bixby to operate a golf course on the Property, Bis}~y answered

and filed a coLmterclaim see]~i~xg declaratory relief alleging that it was losing money

operating Lhe Go1P Course, i~ was permitting the Property Lo revert i:o its xY~ttural

Mate, it was not otherwise n~ing the Property £or any commercial purpose and i1;

should not be compelled'to operai;e a golf coux~e bueiz~ess on the Property. Iaa JLme,

TTLC entered into a Puxch.ase and Sale Ligreement with Bixby and ~urch~sed the

Pxoperty fxoin Bixbq and became the defendant in L ie pending litigation.



TTLC attempted to obtain an amendment to the 1992 Lakes Deed Restriction

pursuant to Paragraph 10(b) o£ the deed restrictions, which required 5l.% of the

Benefitted Persons to approve the amendment. TTLC failed to obtain the required

numbex of signattiires.

The case went to trzal and ̀i"PLC argued that it could not financially operate a

gel£ course on the Property because 1) a golf course could not operate at a profit; 2)

the coat to reconstruct a golf course on the Property was prrahibitive~ 3) it would be

impossible tp obtain Financing to reconstruct a golf course, and 4) to require it to build

and operate a gol£cot~rse on the Property violated the prohibition against involuntary

servitude found in the Thirteenth Amendment.

After a trial to the beech, the trial court exitered a mandatory injLtnction

ordering TTI.0 to rer~tore a golf course on the Property and operate it. Thus, even

though the Ii,esponclents had no r9ght to "enter upon or use the Property £or any

purpose," (¶ 5 of the CC&Rs) the trial court not only ordered that the Property owner

build a golf course it was ordered to operate it. The trial court did not specify if the

golf oourse had to be 9 or 18 holes, whether it had to have water hazards or sand traps

or how lar~~'e it shoLx].d be. Neither did the order state the xiitmber of hours or dmys it

had to be open, the amount it had to oharge for a round o£ golf nor did it discuss n

multitude of other. issues i;hat arise when one operates a business,

T'~I~C filed a notice oP appeal to the Arizona Court of Appeals tend then

defaulted on its payments on tihe Px~operLy under the Purchase and Sale Agreement.

Bixby noticed a Tr~u9tee's Sale on May Y4, 2018. Prior to the Trustee's Sale, the Deed
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of 3'rust and Assignment of Rents between Bixby and TTLC was assigned from Bixby

to ALCR. The Trustee's Sale occurred an September 20, 201.8, at which time ALCR

was the highest bidder and is the current ownex of the Property.

II. Tho Issue Decided by the ArizonA Couxt of Apneais Presented for Review

The Arizona Court of Appeala' {"Court o£ Appeals") decision, Swarn, et al. v.

Bixby TTf(IAge Golf' Course, Inc., 247 Ariz. 405, 450 P.3cl 270 (Ariz. Ct. App. 2019)

upheld the trial court's mandatory ~ex•manent injunction that requires that the owner•

of the Property must build a golf course and then operate it, The Court of Appeals

ignored the fAct that the CC&Rs were restrictive rather Lhan aftirmative~ axrd held

that the Property coxYld not be permitted to go back to itc~ natural state bitt had to be

maintained as a golf courpe and the Property owner meet opexat~e a go1P course

business on the Property, The Court ofAppeals held that requiring a property owner

to operate a business on the Property does not violate the involuntary servitude

provision of the Thirteenth Amendment. Sx~arn, 247 Arriz, at 418, 460 P.3d ai. 283.

The trial court and th.e Court of Elppeals determined that even if the condition

on the Property was a restx'iotive covenant, it requires L-he owner oFthe Property Lo

build ~ golf course a,nd operate it even though the local homeowners do not have a.

right to use it. This holding by the Court of Appeals requiring I;hat a property owner

must operate a golf course business an its private property violates the Thirteen

Amendment's prohibition against involuntary servitude.

Property all over the LTni.ted Stat~a contains restrici~itve covenatrUs thab limit

how properties can be used, but norv, based on this cleoision, if one buys property
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containing a restxiotive covenant, the property owner can be affit~matively mandated

to operate a businoss on the property when the CC&Ra contpin a restrictive covenant.

Thus, if a developer creates a pl~xnned commixnity and allocates a portion of the

property to be used as a golf course or other recreational activity, i.e., tennis or

swimming club and has covenants placed on the property to limit its ixse to such, the

property owner must build and operate a golf course or other recreational facilities

for as long as the deed restriction runs with tha property even if iri the future it is not

economicallq viable, the residents have no right to use the facility and the owner of

the propertq wants to permit the property to revert to its natural state.

Under the Court of Appeals' xulixig, a court leas the power to make a px'operty

owner run a business pn their private property. Petitaon.er believes Lhis violates the

prohibition flgainst involuntary servitude found in the Thirteenth Amendment.

The Petitioner filed a Petition £ox Review to the Arizona Supreme Court which

was denied an Apri13, 2020.

ARGTJMElVT

I. 1Z~A,SONS FOR. GRANTING THE W.[LIT

Even before the passage of the Thirteexith, Axnen.d.ment, it had been a

fundamexrtal principle of la~v in England and the United States 1;hat courts would riot

issue znandakoz~y injunctions to force an indiviclixal in n personal service contract to

perPorrn under the coxrtract. This hornbook lAw finds its xroots in the holding in

Lumley v. Wagnez• (1862) 42 Eng. ]i.ep. Ei87, 693 (Ch.). Witk~ the x>assage of the

Thirteenth Amendment, slivery was forever prohibited in the United States but the
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Amendment went even farther condemning various forms of domixiation under the

heading of "involuntary aexvitudo." Forcuig owe to run a business that they do not

want' to ~~un is involuntary servitude.

A. Background on Involuntary Servitude

This case presents the important question about the ConstitutionAl rights of

property owners not to be compelled by the State into involuntary servitude in

violation of the Thirteenth Amendment. Also, 42 U.S.C. § 1994 is relevant 'to this

discussion and it states

'I'l~e holding of any person to service or labor under the
system known as peox7age is abolished and foreve~~
prokvbited in any Territory ox Sta1;e of the IInited States,
and all acts, laws, resolutions, orders, regulations, ox
usagea of anq Territory or State, which Lave hereto£ore
established, maintained, or enforced, or by virtue of which
any attempt shall hereafter be made to establish,
maintain, ox enforce, directly or indirectly, the voluntary ar
involuntary service or labor of any persons as peons, in
liquidation of any debt or obligation, or otlxerwise, are
declared null and void.

The primary purpose of the Thirteenth Amendment was to abolish t11e

institution ofA£rl.can slavery as it exietecl in the United States at the time of'the Civil

War, but the Thirteenth Amendment was not limited to i~hat purpose clue to the

clause involving "invohintary servitude." Thus, the TJzirteenth Amendment

prohibits two conditions, slavery and involuntary servitude, without enumerating

what rights are neces~~~y to eliminate those conditions. The Tbirteetith

Amendment does not prohibit action only by khe Stale, but by individuals, since

slaveowners were generally private individuals. Also the Thirteenth Amendment is
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self-executing without need of any ancillary legislai:ion eo far as its terms are

applicable to any existing state cixcumatances. 2'he Civil Rights Cases, 109 U.S. 3,

20 (1$$3). The text of the Thirteen Amendment mentions no right, but it outlaws

conduct. Xet the courts and commentators that have explored the issue all seem Lo

agree that it grants rights. See, e.g., Jorzes v. Alfred H. Mayer Co., 392 U.S. 409,

443-44 (1~J68), The Civzll~ights Cases, 109 U.S. 3, 22 (1$$3)~ Alexander Tsesis, The

Thirteenth Afnendment andAmerican Freeclorrl; A Legal History 44.46 (2004) ~ James

Gray Pope, Contr~~ct, Race Ancl Freedom of Lebax in the Const~'t~utianal Lew of

`7lzvoluntA.ry,Servrtrrde,"119 Xale L.R. 1474 (2010). The question often is what are

those rights and how are those rights enforced versus the right to contract. This

Coturt has dealt with the issue of involuntary sex~vitnde several times but it has not

set out a clear standard, teat or defixxition to apply to determine what rights are

granted ao thaL ox~e is £ree Frorn involuntary servitude.

In Bailey v. Alabama, 2X9 U.S. 219 (1911), Justice Charles Evan Hughs writing

£or the majority, held that in addition to abolishing slavery, the Thirteenth

Amendment; was intended "to render ampos~ible any state of bondage> to male labor

free, by prohibiting that contz~ol by which Lhe personal service of one man. is disposed

of or coerced fox another'a benefit which is the essenc.~ of involuntary servitude:' Id.

at 241. The Coact defu7ed involuntary servitrtde as tho conCrol bq which the personal

service of ooze person is coerced for• anothoz's benefit. Thus, the evil is Found in the

relatroxiship of control. The Court strucl~ down an [-1labama law that made it a cxa.me



for a laborer to obtain an aclvanoe of wages by xneazzs of a fraudulent promise of Future

labor.

Soon after, in Butler v. Perry, 240 U.S. 328 (1916) the Court upheld a state law

malting every t~hle-bodied male liable to be drafted for six days each year to work on

public roads. The Court held the Thirteenth Amendment "was not intended i;o

interdict enforcement of those duties which individuals owe to the State, such as

service in the army, militia, on the jury, etc. Id. at 333. Civic duties are generally

performed under the direction of representative government for the benefit of the

people. See Selective Dxeft Law CAses, 245 U.S. 366, 390 (1918)(distin~uiehing

involuntary aervitucle from "the exaotion by government from the citizen of the

performance of his supreme and noble duty of contributing to the defense of the rigk~ts

and hard of the xiotion, as the result o£ a wRr declared by the great representative

body of the people"). This Court has held that there are limited circuxnetances tinder

which a person can be compelled to work in the United States and those

cir.•cum~t~noes require a compelling govexnment~i interest and relate to the

£~.~1fi11ment of f'L~nclamental societal oblig~ti.ons, see Butler• v. Pe~xy, 240 U,S. 328

(1916)(worl~ing on public roads} Selective IJraftLczw Crises, 24S CJ.S. 366, 390, 38 S.

Ct. 159 (19J8)~npholding forced military service), Hurtado v. UnrG~ed States, 41.0 U.S.

578, 589, n. 11, 93 S. Ct. 7157 (1973)~upholcling compelled jury service),

E~dditionally, this Court has held that a contractual obligation is not of

su.f£icient iziaport to require compulsory labor which amotmts to involuntary

servii:ude. Pollaclr v. YVillzarr~s, 322 TJ.S. 4, 64 S. Ct. 792 (1944}. "Whatever of social
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value there may be, acid of course it is great, zn enforcing contxacks and collection of

debts, Congress has put it beyond debate that no indebtedness warrants a suspension

of the right to be free from compulsory service." Pollaalc, 322 U.S. at pp. 17-18. The

Courti stxucli down a Florida statute similar to the one in Barley. Pollool~, 322 U.S.

at 11.13. The Co~,irt held Ehe Thirteeizth Amendment imposed a substantive ban on

relations of demonstration anc~ subjugation,

This Court's decision in United States v..Ffozmil~skr, 487 U.S. 931 (1988) is

often cited for its definition o£ involuntary servitude in which the Couxt determined

Chat the ban on involrxntary sex•vitude had "never been inEerpreted specifically Lo

prohibit compulsion of labor by means other than physical or legal coercion." 487

U.S. at 944. However, the Coixrt made clear that this naxrow reading resulted from

constraints on the interpretation of the criminal statutes involved and did not limit

Llie scope of the Thirteenth Arnendment. '1`he Court ixr Iiazminski held that "in every

case in which t11is Court has £ounct a condition of involuntary servil;ude, the victim

hacl no available choice bui; to work ox be subject to legal sanction. 437 U.S. at 943,

By its terms, tl~o Thirteenth Amendment exclLides involuxztaxy sorvitucle imposed a

legal punishment for a crime.

Involunt~xy servitude occurs where a person has "no available choice but i;o

work or be sixbject to legal. san~l;ion.° Ur~ited,5`tal'es v. Kozmislrl, 487 TJ.S. 931, 99:3,

108 S. Ct. 2757. (1988) superseded by st,~tute, TTictlrr~s of Ti°afCzclring a1Zd Violence

Protectran Act of2000 ("VTVPA 2000'), Pub, L. No. 106-386, 114 Stat. 1464. This is
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what is occurring in this case. 7'he Petitioner has no choice but to worl~ ox operate a

business on his personal property or be subject to a legal sanctipn.

The Court has yet to adopt and apply a comprehensive standard for assessing

rights undex the Tnvolt~ntary Sereitucle Clause of the Thirteenth Amendment.

Courts agree that the 'Thirteenth Amendment gixraranteec~ whateverr rights were

necessary to negate slavery and involuntary servitixcle btiit here does not appear to

be a consensus as to what thosa xi.ghts are. Just as Lhe k'irst, Second, and Fourth

Amendment encompass modern Forms of commixnicatiou, weaponry and search, (see

Distzact of Columbia v. He11er, 128 S. Ct. 2783, 2791.92 (2008)) so should the

Thirteenth Amendment extend do modem forms of activity. P~oxcing a propexty

owner to operate a business is such an activity.

Here, the Respondents interest i~x compelling the owner of private proparty to

build and opexate a golf course violates the Thirtaeni;h Amendment's prohibition

a~aznst involuntary servitude. Ixivolixntary means an ontity is being foz~ced to do

something it does noC want to do and i~ being logally coerced thus being deprived of

the power of choice and free will. Requiring• the Petitioner to bni.ld a golf course on

its Property, which has reverted back i;o its natural state, and i;hen to operate 2 golf

bu~inese oti the Pxoperty i.~ involixnt~axy servitude. Cuxrentlq, the Petitioner was

Found in conte~ipt by the trial court £or riot takitxg steps the trial court deemed

necessarq to build a golf course on the Property and operate it.

In t~iis case, there was a restriction. placed on how the Property could be used.

It was used, as restricted for over 30 years but due to outside forces, z.e., the Great
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Reoeasion, it became tmeconomical to continue operating the business ao the Property

owner. decided not to i~se the Proper{~y which is analogoixs to an individual deciding

to quit a job or not work. Certainlq, the owners of the property cannot use it for a

purpose that is in violAtion of the xestrictian but they shotYlcl be able not Co use it just

as one htxe a right not to work.

This Couxt dealt with this issue in relation to labor contz~acts and ultimately

held that if a person agreed to sell themselves into servitixde for a number o£yeare

and then changed their mind and wally away, that to hold a person to service who

t anted at that moment to leave was to impose an impermissible involuntary

servitude, This Court held it was immaterial that the person had ag~~eed to work,

what mattered was that the person was compelled to clo so against their will at the

time of performance. Sae Clyatt v U.S., 137 TJ.S. 207, 2J.6 (190G) and BAiley, 219

U.~, at 244. Thc; game r.ationat applies here.

To compel a pxoperty owner to run a business whether it is making money or

not amoixnts 'to izivoJ.untary servitude. What if t ie property owner dies and leaves

the property to his children, are they going to be compelled to operate a business they

may have no interest in or knowledge of7 -And what i£they cannot sell the property

because i;he business is unprofitable, certainly it is involuntary servitixde Co compel

them to opex•ate the business.

Operating a business for the entextaininent benefit of individuals is hardly the

class of interest such as national security and the fundamental rigkit to tt jury trial
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that courts have recognized to be so compelling as to justify the abrogation of such a

basic hiunan and Constitutional right as the right against involuntarq servitude.

B. Personal Service Contracts

Couxts have consieteiZtilq held that althotiigh no person may be enjoined to

perform a contract for personal sexvices, a person who performs "unique" services

may be barred from performing those services for others. These rulings find their

genesis in the English cAse Lunsley v. YYAgner, (1852) 42 ~x~g. Rep. 687, 693 (Ch.), in

which an opera singer under contract to Her NTajesty's Theatre was enjoined £rom

singing for ta.nyone else d~lriug the term of the contract. Thus, the Court could not

force her to szng buL only restricted heir fro~tx singing for others during the contract

period.

In the United States, these same principles that are tl~e £oundaCion for not

granting a mandatory injunction to enforce personal service contracts support the

Thirteenth Amendment's prohibition agai.n~t involuntary servitude. G~z•della v.

Ch~ncller; 172 F.2d X02 (2na Cir. 1949) involved the reserve clause placed in

professional bt~aeball players' cont~~acts giving the employing team the exclusive right

to employ a player for a period oP one gear after his contract expired. Gardella

violated the reserve clause by plagiug in tie Mexican league for whioh he was barred

from American baseball fox years. FTis antitrust suit was dismissed by the I7isLrici;

Coixrt but was reinstated by the Second Cxxcuit Court oP Appeals. Circuit Judge

Jerome Frank explained his vote fax reinstatement partly in reliance on tl~e

Thirteenth Elmendment. Id at 409, 410. The reserve system was eventually
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abandoiiecl aftex Curt Flood, n Black athlete challenged the system argiung that a

well•paidslave ie still a slave. Brad Snyder, A YT~e1lPaic~Slave~ Cur~tFlood's.I+'ight

for Free Agency in ProPessiondl Spoxts (2008}. Tkxe rational against involixntary

servi~ude has a long hisi;ory in the law.

C. 'There are I3undrede o£ Communitioa that Cauld be Affected by this
Deczsion

Numerorxs CC&Rs axe placed on property to limns its use. The decision by

Lk~e Arizona Court of Appeals to mandate that a property owner• opexate a business

oan his property is impacted by more than golf. However, golf has been declining over

a decade and this decision ktas an impact on hundreds if not thousands of property

ownees.

BeCween 20DG-2D13, 6~3 18-holf gol£ courses closed. In 2013, more golf

courses closed than operated in the United States for the eighth straight year

according to the National Galf Foixn.dation. 1n 212, 13 18-hole golf courses opened

and 154 c]osecl. In 2013, X4 18-hole goJ#' courses opened and 167 closed. See

MICYIB.~I. BL1~L'AU~ US Golf Course Closzrf es Exceed Openings Far Eighth Year,

Bloombes•g New9, Bloosxiberg 1Vewe, .7axi 16, 201.

Golf reached its peak ui 2005 with $0 million participants playing 550 million

rounds of golf; however, in 2013, there were only 25 million partaoipante playing 4~5

million .rounds. Aimee Picchi, "NSoneyWatch," 1VIay 23, 2014. These were the

zattmbers nvhen Bixby closed the Golf Coarse. The numbers have not impxov~d.

According to the National Cxolf FaundaCion, roixghly 200 courses olosecl in 2017 and
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200 closed in 2018. Jason Scott Deega~x, A Depl•essing Deegall's Dozen Obztuariee

of'the .F3est Golf Courses to Close in 20Y8, Golf Advisor, December 28, 2018. 'Phus,

there are hundreds o£ communities in tkie United States that have deed restrictions

placed on property limitzng its rise to a gaLP course while the golf course bixsi.uese

continues to decline.

CONCLUSTON

Clearly, affirmative covenants that require property owxzers to maintszin their

properties in a certain condition have been enforced £ox dect~des. This case involves

much more than simply requiring the owner. of property to maintain its property.

Tlie Appellate Court's opinion xegrxires the owner to spend millions of dollars to build

a golf course and then to operate a business nn the property. Operating a business

would require the owner to hire people to manage tee Limes, collect greens fees,

maintazn the 'tee boxes, greens and fairways, to act ae the course ranger, to x~uaintain

the books and records of the business, generally manage the golf business and do all

the other things necessary to operate a business. To say that the Lrial court is merely

rec~uixang the owner to main$ain the Property is completely disingenixous. It is

requiring the property owner to do soxnething it does not want to do and this is

involuntary eexvitude.
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