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QUESTIONS PRESENTED
I. Whether prisoners have a right protected by ¥he Eighth Amendment of the

United SYates Constitution to have their food prepared and served ina sanitary
manner as established by federal and state vequlatory agencies ., as wellas professianal
associations 3 ond Hhos, whether Petitioners § 1983 complaint stuted a claim for which
relief covld be granted 7

4.Whether priseners have a ﬁgh“’ profected by the Eighth Amendment of the
United States Constitution to have safe working condifions as established by federal
and state regulatory agencies, as well as professional associations 3 and thus, whather
Petitioners §1983 comp\c.\in* stated a claim for which retief covld be granted 7

3. Whether ederal and state requlations are determinitive of what society’s
contemporary standards of decency are ¥

H.Whether the Sixth Cireuit Court of Appeals’ ‘\exéep‘\'iona\ cireomstances”’
requirement for appointment of counsel ina civil righits action established in,Lavadd
v. Keokane a3 F.od 601,608 Cothlir. 1993) 15 in conflict with the statutory language
in 33 United States Code (u.5.¢.) §1215 ()01 and other circuit courts 7, and,

5.Whether district courts should appoint counsel and certity class actions
when objectively Serious and glavsible allegations are made to ensure the safety of

inmates fhrough professional representation ?
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PARTIES
The Petitioners (Plaintiffs) are Christopher Adams , James Spann, Gary

Seeley, Chod Bell, Roy Rogersydohn Saulsberry, Joseph Overman o Richard Calfee,
Ronald Hayes, Barry wWaddell, and Carles Aguilar, inmates at the Bledsse County Correctional
Complex (BLCX) located inPikeville, TN, The BeeX is a Tennessee Department of Correction
(TDoe) facility, The Respondents (Defendants) are TooC. Commissioner Tony Parker,
and Thot Assistant Commissioner o¥ Prisons heeDedsen, sued in their official

capacities.
ELAT SE
" Adams etal. v. Parker etal o No. 119 =ev—A%0 ,U.S. District Court for the

Eastern District of Tennessee. Judgment entered November 27,2019 .

'Jaéww e7al.v. Farker et al 4 No. 19~ N6, U.5. Court of Appeals for e Sixth

Civeuit, Judgmen* enfered June 44,2020
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DECISIONS BELOW

The order of the United States District Court for the Eastern District of
Tennessee at Chattancoga is net reported. Acopy is attached in the Appendix (Appx.)
as pageshl — Bq.The decision of the Unifed States Court of Appeals for the Sixth

Ciceurt is not reported. A copy is attached inthe Appx. as pages Al —Ab

JURISDICT \ON
The judgment of the United States Court of Appeals for the Sixth Cireuit

(Sixth Cirevit) was entered on June 34,2020, Jurisdiction is conferred +o the United

States Supreme Court pursuant 4o a8u.5.C.§ 1254 (1),

CONSTYTUTIONAL. _AND STATUTORY PROVISIONS INVOLVED

This case involves Amendment FIIT to the United States Constitution, which

provides that

Baul shall not be required ynor excessive fines imposed ., nor cruel and unusual
punishment inflicted.

The Amendment is enforeed by 43.0.5.0.§1983, which provides that:

Every person who, under celor of any sfatute ,ordinance, regulation, custom 4 or
usaqe, of any State ovTerritory or the Districtof Columbia, subjects,or cavses to be
subjected , any citizen of the United States or other person within the jurisdiction
thereof to the deprivation of any rights, privileges , or immunities secured by the
Conshifution and laws, shall be liable to the partyinjured in an action at law, suit in
equityq or other proper proceeding for redress, except that in any action breught
agains} a judicial officer for an act or omission taken in such officer’s judicial
c.a.pac\\'y, njunctive relief shall not be granted unless a dec\oxo:\‘ow decree was
violated or declaratory valie§ was ynavailable . For the purposes ef ¥his section, any
Act of Congress applicable e&clusive\y Yo the District of Columbio shall be eonsidered to
be a statote of the Digtrict of Celumbia.

The case also involves a statotory provision from 48 U.S.c. § 1915 which

provides that:



" The court may request anattorney Yo represent any person unable o afford counsel S

STATEMENT oF THE CASE

The Plainti¥fs complaintasserte that Defendants have. placed multi- layered color
coded wristhbards on their arms that are permanently attached with metal dual grip
fasteners,and that they are impossible fo thoreughly elean, L Complaint (Comp.), attached
herets in Appx. 4 pages (pg) CI-CY5 of NM88-25, with Exhibits in relation thereto , pgs.
DI-DI3! ; see Declaration of Christopher Adams with reqardsto the Exhibit®s (Ex.), Appx. Pg.
ET_1 It asserted that the wrigtbands axe contaminated byfecal matder,genctalia,blod,
sdlivo., urine , toilet water, mucus ,mold, sweat 4 bacteria o and dead skin. L Camp, Appx.
Cl1-CH5 ot 919 98-105,108-12,115-20,185-31 , 141, I54- 55, and 185-86 respectively .

- Additienally, it asserted that as a resolt of some of the wristbards® cantaminates that
e presence of the poisonaus bacterivm faphylocaccus is present on and for within them,
LAl of NN 219-84,393,and 336-911],

As a result of the wristbands® contamination, the complaint asserted that Plain-
Hiffs are in imminent danger of eenfracting , z7er asa 4 o foedberne iliness that may
cause diarrhea, vemiting (fever, nausea, weakness ,and /or death, [ /. at 9141 293-9 5, 5ee
also 13,315, and AT6], and that Plainti{{s have experienced an increase of some of these
symptems that are veadily identifiable with a fosdborne illness. [ 4. 911481, A foodborne.
illnesg isa result of Yood that is contaminated by harmful bacteria 4 Fungilmold) viruses,
or parasites. L4 N9 216-23]. The complairit asserted how these pathegens that preduce
illness and /or death grow and are spread.[ /7" NMAM-911. It asserted that jewelry —
wristbands — harbor dangerous bacteria L 4. 919 468 and 2811, and the Tennessee
Department of Realth (TPoR), by virtue of legislative authority delegated fo it, prohibits

the wearing of jewelry on the arms and hands of werkers in faed service establishments,

a



asdoes safe food service educaters and professional associations. [ /. 4T 252- 56,
391, 308-69,380, 388 ,and 361 1.1t asserted that the TDOH s regulations are the
decent standards of seciety in Tennessee.[ 4. 0 3581.

The United States (U.5.)Department of Health and Horman Services ( USDHH),
Centers for Disease Contrel and Prevention(ene), estimates that 471.8 million people
contract a feadborne iliness each year 137,839 are hospitalized from same , and 3,037 dedths
result from unsafe food. [ /7. 012137, ConYammated $ood causes foodborne iWnesses,[ 4.1
3], but is preventable by practicing proper sanitation doring food handling [ 47 #0217~
19],5vch as removing jewelry from ones hands and arms before preparing food.Loyoral.
The covering of the wristhands with gloves, as sugqested by district coort, [Appx.pg. B 51,
15 not the answer and may merely exacerbale the problem.[ Appx. pg.C23 01188 see pg.B34 |
at *abstract” I,

The complaint asserted that Plaintiffs and thase that they interact with ave suff-
ering physical injuries Such as rashes,scrapes, and scratehes that ave susceptible to
infection , [ Comp. Apéx. pgs.Cl1-CHE 4 143-45 and [49-53]. Asa vesult of the euts and
sera¥ehes the Plaintiffs have asserted that they qrv; also in danger of contracting hepatitis
C from one of the more than H,000 other inmates in the Toocs custedy who have same
while in‘l‘erad"mg with them . L/ 1111 159-43 1.

The complaint asserted that all Tennessee inmates are required to work ,L/4/ 936l],
ard that they are subject fo“be assigned to pesitions L/ jobs ] without their request or
consent. [ /7. 913087, As a result thereof, Plaintiffs may be assigned +o jobs tnat req-
vire them to work on energjzed electrical circuifs and /or machinery with moving parts
while wearing the mefal dual grip fastened wristbands thereby placing them in imminent
danger [ /7. e.9. 9190 311-47, 374, and 40", See especially Cesp.) 331]. [Several Plaintifts are

eurrently operating machinery with meving parts. .

3



The complaint asserted that Defendants, as reasenable officials and inthe light of
their other pelicies , L /4 M41 350-51, 362~66 yand 311-17 ], were aware of +he dangers that
the wristbands posed to Plaintiffs health ,well-being, and general gafety , and with delibecate
indif{erenct fo same placed them on Plaintilfs anyway. [ /o e.g. NM 345-3% 1. It further asse-
vied that there is a readily available alternative te Defendants security concerns [ 4 N1
U-85]1, which was vecommended by $1e TooC*s grievance committee [ 4/, 91 3811, but ve-
fused by Defendant's. [ /. M398 1. [ See, Comp. Exs, Appx. pgs.DI0S: and PIAI , arievance
tommittee response. .

Finally , the complaint madé_ class alleqations that suppert the appointmert of counsel
under the provision of 2%U.5.C.§1915 (eY(yand ¢lass certification pursuant o Federal
Rules of CivilProcedure 23. L Comp. Appx. pas.Ci-CH5 4141 11-51].

The Ais%r&d court $va Sponte dismissed dhe case under the provisions of 380.5.C.§§
1315 (C(B) and 1915 A, finding that the case did not state a claim upon which relief may
be granted under §1483.C Appx.B6~B3 1. The district court Pound that the visk of pa3sing en
pathogens that wmay cause fosdberne and/or other ilinesses was net se grave that it vidlated
society’s contemporary standards of decency, L 4. B5]; that cuts and abrasions $eom the
wristbands did net vielate the Eighth Amendment \L/4/B6]; and that the risk of wearing
wristbands while werking en electrical eivenits and / or machinery was not plausible because
Plaintiffs were net exposed Yo suchyonly cther class members were ,L /o ], The coury noted
that it had declined o appoint counsel becavse PlamfifSs had net set forth “exceptional tir~
cumstances” warranting such as it éppeoxe.d §rom the vecord that Plainki Ffs could present
their own legal arguement L 4/B1-Ba1; and further declined Yo certily the case asa class
action becavse Plaintiffs could net assert the rights of others for lack of Standing.C 4. 1.

The coort of agpeals affirmed the gva $oor7e dismissal For the veasens stated by |

the distvict court. L /2 Al —A6 1.



BASIS FOR FEDERAL JURISDICTION

The case raises questions as to the inferprefation of the Cruel and Unusual
Punishment Clause of the Eight Amendment 6 #he United States Constitution. The district
court had jurisdichion under the generd federal question jurisdiction eonferred by a8us..§1331,

REASONS FOR GRANTING THE WRIT

A. LontlictsWith Decisions From Other Courts.
¥ Food is ane of #he basic necessities of life thatis protected by the Eighth Amendwent.”

Armep v. John$ary 66T FiSopp. 512,828 (w.b.Mich. 198 (citation omitted) af? o pertinent part
917TF. 2499641000 Coth Lir. 1992, accord Keenan v. Hally83 F.34 1083 ,1041(4tn Cir.1996). " The
Constitution raquires thal food beprepared and served in a mannaer that reasonably accords
with sound sanitary procadore$'45&'ruéés v. Brad/ley, ssa F. Supp. 052,1128 (M.0.Tenn.198a),
and “undar conditions which do net present an immediate danger fo the health and well being of
+he inmates whe consume it .)'kamos V. larmm, 634 F.24 559, 570 - T GothCir.1980)and cases
cited yaccord Sobnrson-£1v. Schoemes/y818 F.ad 104 3,1055(8th Cir. 14989) s Roblesv. C’ovghl;'n,
725 F.2d13,16(2d Civ1983).

The holding of the courts below, that the risk of contracting focdborneilinesses was
not so grave to vislate Society’s contemporary standards sf decencyisin contlict with o%er‘
federal civeuits that have leoked 4o statutes and requlations osobjactive factors inrelation
thereto, See, AHison v. Taylor, 316 F. 3d A57,865 and n.7(34 Cir. 3003) (holding that an exec-~
vtive order banning smeking in public buildings was some evidence of what society doas not tolerate,
and sugqesting that o federal regulatisn prohibiting smoking in federal buildings and werkplaces
might be evidence ot a national consensus) yLopez v. LeMasTer,NaF. 34158 6, 61 (10th Civ. 1999
, kam;s,ezq F.3d at §71 and n. 16 See a/so Hallv. Benne Y, 314 F.3d 462,405 ( T Cir,
2004), [n addition o the bindings by the federal civcuit courts, an abundanee of

Sedeval distvict courts and state courts hove losked ta statutes , vegulations/codes,
5



and vules in determining the confemporary standards of decency.See, Pack v. Arfvz,
348 F. Supp. ad ©3,97-88 (SD.N.Y. 2004 halding contemperary standard s of decency are
veflected in state Industrial Code and federal OSHA requlatiens geverning asbestos expo-
suve); Vadglz v. Farmon, s F. Supp. 1529,,1537- 38 (E.D. Cal. 1991} ( state requlations)
Dawson v. Kenokioky 581 F.Supp. 1383, 1294 (5.D.W.Va. 1981 state fire cade)y Aresardson
V. Sheridf of Midffesex Countys 553 N.E.3d1386,1284  Mass.1990) ( State prisen regq—
ulqﬂons):, Somarteg of Riverside Covn Yy Jarl v. Clark, N4 Cal. App. 3d 850 (state mini—
mum standards for jails)s, Wi7ron v Srare, 16 P.2d 16220, 10277-28 ( ldaho 1987 ( state hair-
cutting sanitation requlations).

Federal and state agev;c\es charged with the duty of pratecting America’s foudqas
well as safe food service educaters and prafessional assaciations o condemn and prohibit
the wearing of jewelry on the hands and arms of foed service workers because it harbors
dangerous bacteria fhat are fransmissible thraugh fosd . The Tennessee General Assenibly
has delegated its avthority to the TooM fo enforce the 7emnessee Food Safedy Act, which
was enacted ¥ +o ensure that $oods served for public consumption inTennessee are
safe as prepared, served ., and delivered. “ Tennessee Code Anncfated (T.C.A.) §§ 68~
IN=703 , (8~ I4-T01, 6814~ 104, Tennessee s prisons are not exempt from the 72messee
Food Satety Act. 3¢e /7. § ©8-14-103 (), The TDOH ond the USDHH, Foed and Drug
Administration (FDA), both pechibit food employees fram wearing jewelry on their hands
and arms, Beth agenc‘nes’ directives state the same thing versasim sV Exeept fora
plain ving Such as a wedding band, while preparing food , fsed employees may net wear
jewelry including medical information jewelry on their arms and hands. “ Tennessee Rules
and Resu\a'\’tons.,(‘.hqp'\-er 1300~ 23~01—,0Q 4 pg. 32 (9D, hilps: M www, ua.gw/aom Foed

Code §2-303. 11, gee, Annex 3= Public Health Reassns /Administrative Guidelines ., Pg.

391§ 2-303.1 (Vltems of jewelry such as rings, Srace/ers, and watches may collect sail
6



and the construction of the jewelry may hinder rautine cleaning. As a vesul¥, the
Jeweley may act as a reservoir of pathenoqenic erganisms trans missible threugh
Sood. Y emphasis added ).,qlsé available ot Appx. D pa.Da3, see DI4-30, Plaintiffs
wristbands are comprised of multiple layers thot are impossible Yo Ytherougly elean
L Comp. Appx. pg. 1S TN 88-95 T, which is evident due Yo the meld growing within some of
them. [ /2/pg.C19 T M1 ]  Even the Thoc®s private food services contractor Aramark has a
policy against employees wearing jewelry,L /d. pa. C 32 M1 288-89 1, but they are bound by
their contract 4o comply with Tpocs wristband peliey, L /d. pg. €25 NN 208-10]. See,
The Culinary Professionalq Second Edition o The Goodheart = Willeax Company o Ine. oCopy=
right a0y ( 7he (’ué}mry Professional) py. 136, ond Servedate Covrsebook , ethEdition,
National Restavrant Association Educational Foundation o pg. q—% a Which beth prohibit
food employees from wearing jawelry on their hands and arms because of he d&ﬁgerous
pathogens that they harborfSee, Comp. Appx. € pgs. ¢ 29 MFFALE- 69 anddTl, €3 and 33
AN 48287 and 2811. See e.9. Merrgual Lombar M, Gomez NM, Carcedsl , Lopez MA
Alava J1 C30\QY, Journal of Food s Miersblology o Satety & Hygrene ,1:108.dei10. 8112/
2416 = 3054,1600105, L Appx. D pas. DA5~dA4Ty Bean, VK ., and A M. Briflin 1990 ,
Foodberne Disease Outbrealks in the United States ,1313-19871 % pathegens ,vehicles ,
and trends . Journal of Food Frotectrors,53:804-8115 Al Cede of Federal Requlations
CC.FRD§] 116,16 (BIC), 11116 CHIH), 1110 CHYCH) , and 50 C.F.R.§ 260404 (5)(3), " Hand
hygiene is eritical during preparation of any foud , whether inthe home L, inmate housing
unit,] or in the feod processing or food service environment...”s Yourna/of’ Food/
Profectron Vel.13,No.9, pg. 163 , 2010 Copyriaht f8rnational Assecration of Fied
ProfectionaL Appx.D pg.p3N]. Accordinglyy it is evident that society prohubits and does

net tolerake the wearing of jewelry during focd pregaration and service.
While Tennessee's citizens may take their jewelry off to prepare food ot heme o
7



or turn arcond and walk out of a restavrant where an employee is illegally wearing
jewelry on their arms and/or hands 4 Plaintiffs may net remove the wristbands for such.
The TDoW has eited the Bcax where Plainhiffs reside for inmates wearing wristbands inthe
kitchen , but Defendants still refuse to remove thems thus, Plaintif4s have ne othar rem-
edy available besides judicial intervention. [ See,TooH Report, Appx. E pg. E3at 38", or,
htps: Zwww.in.gov/ health /health = program ~ areas /eh/eh = inspections . html,

( search within resolts for BeeX Site s , October | 2019 inSde’ibﬂl

In relation to the work safety issue, Plainti$ts have asserfed that they are ve-
quired by state law Yo work , L Appx.C pgs.€33 91 301 T and that they may be assigned to
any job without their consent, [ /. pg. € 34 N 3081, some of which will be dangersus tapere
form while wearing & wristband. [ /4 pgs. ¢34~ C43 NN 3N=4T, 374, and Ho 1.

Congrass hasg created the u.S. Departmant of Labor, Otcupatienal Safety and Haalth
Administration COSHA) 1o ensore Hhat American’s have a place ta work that is #ree of conditions
that may cause. physical injury and/or death. 33 U.8.¢.659 651C(b) and 654(a)(1). Acurd'mgly..
O3HA has premulgated several workplace satety regulations that are relevant s

Safeguarding Equipment and Protection of Workers from Amputations

Werkers should net wear loose- fiting dlothing, jawelry £~ weistbands =1, or sther

items that ceuld become entangled in machinery, and long hair sheuld be worn under

a eap er otherwise contained to pravent antanglement in moving part's.

hWHpst 7/ www. 0sha. gov/ Publications Zosha 31110, pd$,

cc oo

S:f@e.fry“\'elahd work practices ghall be empleyed fo prevent eiectric shock ov othar
injuries resulting from either divect or indivect electvical contact, whan work is
performead near or on equipment or circuits which are or may be energized....

Conductive apparel.Conductive articles of jewelry and clothing ( such as watch bands,
bracelets,L wristbands attached with metal dual grip fasteners od ¥ings 4 keychains,
necklacas, metalized aprons, cloth with conductive thread , or metal headgear) moy
not be worn if thay might contacet exposed enevgized parts....

8
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ported limitations on the appeintment of coonsel such as exceptional circumstances . #lat
1553 see also Prurtf v. Mota, 503 F.3d @41,654-55( 14 Cir.20077).

Becavse of an inmates incarceration itis difficult for him to #«'nd counsel , conduct
diseavery, and theroughly investigate meritorious claims. One cirenit recantly neted that
when an chiectively serisus and meritoricss elaim s made ceurts would be wall-advised te
appoint’ counsel to investigate rather than leave on inmate in harnis way. Mally v.Ghosh,
194 F. 3d 156,"158-59 ( '14h Cir. 3015) , Courts are in a better positian to find an indigent in-

mate an athorney from its pool of same.

B. Impertance of the Questions Presented.

The case prasents fundamental questions relating to this Court’s decision in,
Helling v. MeRinmey, 503 0.5, 35(1993) The questions presenied ave of great public imp-
ovtance because they affect the opevations in hundreds of prisons and jails througheut
#he United States. In view of the larqe amount of litigation reqarding Eighth Amendment
conditions of confinement cases, quidonce on the questions are of great imperfance 4o
priseners because thay affect ihe'\r;qbili{'y to maintain healthy and safe anvivonments in
relation Yo their foed and workplaces. Lef+ uncheckedq prissners may easily be subjected
to unsanitarily prepared food and uasafe working cendifions that pu* them in imminent
danger of current and future serious inpry and/sr death — as in the case $vs svdlce.

Alse exframely relevant fo the present case is the need for clear instructions and
guidance from this Court on what ebjective factors should be considered by lower courts
in defermining what society considers ¥s be contemporary standards of decency. As
described above y in Plaintiffs complaint, and in their appellate brief, statutes,req-
ulo:l'ions, prefessional asseciations 4 and educaters, all eondemn and prohibit the wearing

of jawelry on the hands and arms of foed service workers, and these who werk. en
10
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ling practices and unsafe work enviranments . Serious physical injury and/or death are
not part of the senfence of punishment imposed ugan Plaintiffs." [A] remedy for unsafe
conditiens need neY await a Yraqic event ”, #e/ingy 503 U.S. at 33 4" Lulnsafe food [and
wor King conditions ] poses neless of a threat than unsafe water... “, Drakev. Velasca,
2071 F.Supp. 24 809,813 (N.D.111. 3063) L eiting He//ings 504 U.S .at 33). The lower courts’
decisions merely et thousands of pecple in harms way. This Court held in #e//ng that
a claim could be based on posg/dle future harm to health,as well as present harm.Helling,
509 0.S.a5.

Based on Plaintiffs limited research abilities the wristbands have net been chall~
enqed in other courts relating fs food and workplace safety,but have been looked ot with
vegards to the Religious hand Use and Institutionalized Persens Act of 2600 (RLUIPAYand
the Health Insurance Partability and Accountahilily Act (HIPAA).See e q., Frendas v.Lewes,
2016 WL 6262878 (D.C.Colo.); Larson v. Alaska o Department of Lorrectrons,A015 WL
I3310MI0 , réversed 6710 Fed. Appx. THO(4th Cir. 2016) , Feed'v: A/ler, 2003 WL 106AHTHS(N.D.
Ala) 3 Bradford v. 8lake, 2006 WLTH4307T (E.D. Missouri) 3, See alro, Hoft v. Hobbs, STH LS.
353 (3018, Bardie /o v. Hetze/, 3015 WL 58490 at % IM(M.D.Ala).

Additionally 4 it is of graat impsrtance fo all indigent civil litigants in the Sixth
Civeuit thot this Court answer the question as Yo whether the “excegtianal circumstances”
requivement for appointment of counsel in a civil case comports with the clear langquage
of 28 0.5.¢.§1415 (XN, as prescribed by the Sixth Civeuit inyavach, 992 F.2d at 605-06.,
The statute states that . court may request an attorney fo regresent any persen unable
to afford eounsel.” a8 U.5.¢.§1215()Y. The only qualifier for the appsintment of counsel
articulated by Congress is that “any persen [be] unable +o afford counsel.” 4. BGranted o
Congress qave a eoort discretion by s use of 4he word ¥ may “. /7.This Courthasfound
that “the judge’s jeb is To construe the statute ~ not make it better.” Jones v. Bock ,

a
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