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APPENDIX A

UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

UNITED STATES OF AMERICA

V.

MICHAEL P. ODONNELL,
Defendant.

Criminal Case No. 13-10262-DPW
DEFENDANT’S TRIAL STIPULATION

The defendant Michael P. O’Donnell
(“Defendant”) stipulates and admits that he (1)
engaged in a scheme or artifice to defraud or obtain
money by means of materially false statements or
misrepresentations; and (2) did so knowingly. He
further stipulates and admits to-the following: '

O’Donnell was a self-employed loan originator
operating through his mortgage loan originator
business AMEX Home Mortgage Corporation, located
in Middleton, Massachusetts. As a loan originator,
O’Donnell completed mortgage loan applications’
based on information purportedly supplied by
individuals seeking to obtain loans for the purchase
or refinance of real estate, submitted these
applications to mortgage companies, which then
funded the loans, if approved. In or about October
2006 through April 2007, O’Donnell engaged in a
scheme to defraud mortgage lenders in connection
with the refinancing of a three-family dwelling
located at 40 Harbor Street in Salem, Massachusetts
(“the Harbor Street Property”). ,

- In 2005, L.T: purchased the Harbor Street
Property and has lived in one of its units since that
time. The deed was in the names of L. T. and M.A., her
daughter. In late 2006, L.T. sought to refinance her
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mortgage to reduce her monthly payments. In or
about February . and March 2007, O’Donnell
knowingly submitted a loan apphcation containing
material, false information about L.T.s income,
employment and assets to Homecomings Financial
Network, Inc. (“Homecomings”), located in New
Jersey. In conjunction with the materially false
representations in that application, O’'Donnell: (1)
provided bogus bank account statements [Exhibit
2.13], (2) provided bogus letters from tax
preparer/accountant John Caruso (a.4.a. John Carter)
falsely representing that Caruso had prepared L.T. ‘s
tax returns [Exhibits 2.14, 2.15], and

(3) arranged for Caruso to provide a fraudulent verbal
verification . of L.T’s employment. The loan
application package also falsely reflected that L.T.
would pay over $31,000 of her own money as part of
the refinancing, which was a material factor in
Homecoming’s risk analysis and decision to approve
the loan.

L.T. has a grade school education and does not .
speak or read English. She never completed the
Uniform Residential Loan Application dated October
19, 2006 for a $352,000 loan, which O’Donnell
knowingly submitted to Homecomings. [Exhibit 2.05]
L.T’s supposed signature on the loan application
dated October 19, 2006 1s a forgery, although the
signature on the loan application dated March 7, 2007
[Exhibit 2.06] is a true signature.

Moreover, the employment, income and asset
information that O’Donnell provided for L.T. in the
loan applications is false. Specifically, instead of
earning over $10,000 per month as the falsified
applications claimed, L.T., in reality, earned about
$1,200 each month at that time. L.T. never had
$50,000, or even nearly that much, on deposit in a
bank account, and she never provided any income or
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asset information to O’'Donnell. Moreover, O'Donnell
fabricated the Bank of America account statements
and then submitted them to Homecomings. _

Further, L.T. never hired John Carter or John
Caruso to prepare her tax returns and does not know
anyone by those names. Caruso, in turn, had an
arrangement with O'Donnell going back several years
in which O’Donnell engaged Caruso to provide false
letters, tax documents and verbal verifications of
employment to lenders on loans O'Donnell sought on
behalf of his clients. O’Donnell’s arrangement with
Caruso included his use of the alias John Carter.
Caruso knew- that if a lender called his office asking
to speak to John Carter, then the lender was referring
to a fraudulent loan, and Caruse provided the
requested employment verification. Finally, Caruso
never prepared tax returns or anything else for L.T.
and did not know her.

Because L.T. in fact did not have over $31,000
to put towards the refinancing, O’Donnell paid the
money using his AMEX Home Mortgage bank
account. Based on the fraudulent representation'si in
the loan application and the HUD-1 settlement
statement, and the $37,392.16 that O'Donnell
provided at closing, Homecomings funded a $352,000
loan, secured by the Harbor Street Property, to-L.T.
O’Donnell received $14,698 in various broker fees as
a result of this loan, which L.T. never approved.

To recoup the $37,392.16 that he had put into
the first transaction, O’Donnell submitted an .
application on behalf of L. T. for a second mortgage
loan i the amount of $44,000.00. O’Donnell
submitted the application and other documentation to
Countrywide, where Countrywide Home Loans
employees underwrote and processed the loan
application. In conjunction with this second loan
application, O’Donnell knowingly submitted the same



false information and documentation as he-had to
Homecomings, z.e.,: (I) a loan application in which he
falsely inflated L.T.’s income and assets, (2) bogus
Bank of America account statements, and (3) a bogus
letter from Caruso falsely advising that he had
prepared L.T’s tax returns. O’'Donnell also arranged
for Caruso to provide a fraudulent verbal verification
of L.T.’s employment.

Regarding the documents submitted to
Countrywide on her behalf, L.T. never completed the
Uniform Residential Loan Application dated October
19, 2006 for a $44,000 loan [Exhibit 1.07]. L.T.s
supposed signature on the loan application dated:
October 19, 2006 is a forgery, although the signature
on the loan application dated April 20, 2007 [Exhibit
1.06] is a true signature.

Countrywide’s approval of LT’s loan
application was conditioned upon satisfactory
completion of various conditions, including borrower-
written explanations of previous credit inquiries and
late credit line payments. Countrywide also-
requested, among other information, a letter from a
certified public accountant stating that 1..T, has been
self-employed for two- years. O'Donnell received the
list of conditions from Countrywide on or about March
26, 2007. [Exhibit 1.12] O'Donnell, in turn, fabricated
responses from L.T. to answer Countrywide’s
questions about credit inquiries and late credit line
payments. He then, again, forged 1..T.’s signature and
forwarded these responses to Countrywide. [Exhibit
1.15] In response to Countrywide’s request for a CPA
letter, O’'Donnell also provided a copy of the bogus
letter from Caruso, falsely advising that he had
prepared L. T’ s tax returns and verifying that L.T.
was supposedly self-employed at the time. L.T,,
however, never created or signed the documents that
O’Donnell provided to Countrywide [Kxhibit 1.12],
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nor did she authorize O’Donnell to provide such
information on her behalf to Countrywide.

The false information concerning 1..T" s income,
assets and employment was material to
Countrywide’s decision to approve the $44,000 loan
application. Indeed, if Countrywide had known that
the ‘income, asset and employment information
provided for L.T. was not true, Countrywide would -
not have approved the loan application that
O’Donnell submitted. The $44,000 Countrywide loan
closed on or about April 20, 2007, and O'Donnell
received $37,392 directly from the proceeds by a check
payable to AMEX Home Mortgage, along with an
additional $1,198 in fees.

O’Donnell admits and stipulates to the
admission of the attached documents marked as
Exhibits 1 -9, 11 and all subparts therecof. He further
admits and stipulates to the attached Stipulations,
previously filed with the Court as Docket Numbers 86
-93. '

Defendant’s Signature: /s/ Michael P. O’'Donnell
MICHAEL P. O'DONNELL

Date: 7110/15

- Approved: ' s/ Jeffrev A. Denner
JEFFREY A. DENNER

Date: 7/10/15
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APPENDIX B
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS
UNITED STATES OF AMERICA

V.

MICHAEL P. O'DONNELL,
Defendant. ,

'CRIMINAL NO. 13CR10262

VIOLATIONS:

18 U.S.C. § 1344 (Bank Fraud)

18 U.S.C. § 982(a)(2), 981(2)(1)(C) &

28 U.S.C. § 2461(c) (Criminal Forfeiture)

o INDICTMENT

The Grand Jury charges that:

At all times relevant to this Indictment:

. 1L Defendant  Michael P, O’Donnell
(hereinafter “O’DONNELL”) was an individual
residing in Middleton, Massachusetts.

2. AMEX Home Mortgage Corporation
(hereinafter “AMEX Home Mortgage”) was a business
organized under Massachusetts Jaw  which
maintained an office at One Central Street, Suite 201,
Middleton, Massachusetts. '

3. Countrywide Bank, FSB (hereinafter
“Countrywide Bank) was a federal savings bank with
offices at- 119 North Fairfax Street, Suite 500,
Alexandria, VA, 22314 and Homecomings Financial
Network, Inc. (hereinafter “Homecomings”) was a
corporation organized and existing under the laws of
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Delaware with offices at 9 Sylvan Way, Suite 100,
Parsippany, New Jersey, 07054.

THE SCHEME TO DEFRAUD

4. Beginning in or about January 2004 and
continuing through in or about December 2007,
O'DONNELL engaged in a scheme to defraud and to
obtain money and property of various mortgage
lenders in connection with the origination of
residential mortgage loans secured by property
located in Massachusetts.

5. At all times relevant to this indictment,
O’DONNELL was a loan originator employed by
AMEX Home Mortgage, a mortgage loan origination .
company nominally operated by O'DONNELL’s wife.
As a loan originator for AMEX Home Mortgage,
O’DONNELL completed mortgage loan applications
based upon information purportedly supplied. by
individuals seeking to obtain mortgage loans for the
purchase or refinance of real estate, and submitted
these applications to mortgage companies which in
turn would fund the loans, if approved. O’ DONNELL
operated a bank account in the name of AMIEX Home
Mortgage at North Shore Bank.

6. As a part of the scheme to defraud the
mortgage lenders, O’DONNELL knowingly submitted
loan applications to lenders containing material
misrepresentations about the terms of the
transactions for which financing was heing sought,
including  but not limited to  material
misrepresentations about income, assets, and funds
to be paid by the borrower at loan closings. '

7. As a part of the scheme to defraud "th_e‘
mortgage lenders, defendant O'DONNELL prepared,
and caused to be prepared, false and fraudulent



documents supporting the material

misrepresentations on the loan applications about

income, assets, and funds to be paid by the borrowers

at loan closings, and he submitted these documents to

the lenders. These bogus documents included tax

returns and Form W-2 Wage and Tax Statements,

letters purporting to be from an accountant employed

by the borrowers, bank account statements, and gift
letters from purported relatives of the Joan applicants

confirming bogus gifts to the borrowers.

8. As a part of the scheme to defraud the
mortgage lenders, O’'DONNELL arranged to supply
the funds required to be paid by the borrower at loan
closings, creating the false appearance that borrowers
had complied with the terms of their loan agreements.
O’DONNELL routinely arranged for such funds to be
repald from proceeds of loans to the borrowers.

9. As a part of the scheme to defraud the
mortgage lenders, defendant O’DONNELL received
compensation, through AMEX Home Mortgage, based
on fees and commissions f01 loans that were funded
and closed.

10. The transactions for which O'DONNELL
prepared and submitted materially false - loan
applications, and arranged sham payments
purporting to come from the borrower at loan closings,
included but were not limited to the following:

03/12/07 Loan to L.T. -40 Harbor Street, Salem

a. On or about March 12, 2007, O'DONNELL
arranged a $352,000 first mortgage loan from
Homecomings to L.T., secured by property owned by
LT. and M.A. at 40 Harbor Street, Salem,
Massachusetts. At the loan closing, the loan
documents reflected that L.T.. and M.A. paid
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$37,612.16 in funds due from the borrower. In truth
and in fact, on or about March 12, 2007. ODONNELL
withdrew the sum of $37,392.16 from the account of
AMEX Home Mortgage and paid the sum to the
" closing attorney. In truth and in fact, as defendant
O'DONNELL well knew, L.T. and M.A. paid no funds
at the loan closing.

. b. In conjunction with this loan, in or about -
February and Maxrch, 2007, O'DONNELL submitted
a loan application to Homecomings and knowingly (1)
falsely inflated the loan applicant’s income and
assets, (2) provided bogus bank account statements
and bogus letters from the purported tax preparer
and accountant of the loan applicant falsely advising
that the accountant had prepared the applicant’s tax
returns, and (3) arranged a fraudulent verbal
verification of the applicant’s employment with the
purported accountant.

04/25/07 Loan to L.T. -40 Harbor Strect, Salem, MA

c. On or about Ap]ﬂ 20, 2007, O’DONNELL
arranged a $44,000.00 loan f101 M Count1yw1de Bank
to L.T. that was secured by a second mortgage on
property owned by L.T. and M.A: at 40 Harbor Street,
Salem, Massachusetts. This loan  enabled
O'DONNELL and AMEX Home Mortgage to be repaid
the sum of $37,392.16, which had been supplied by
O’'DONNELL in conjunction with the above described
mortgage loan made on March 12, 2007.

: d. In conjunction with the April 20, 2007 loan,
defendant O’'DONNELL knowingly (1) submitted a
loan application for the borrower that inflated the
loan applicant’s income and assets and (2) provided
bogus bank account statements and hogus letters
from the purported tax preparer and accountant of
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the -loan applicant falsely advising that the -
accountant had prepared the applicant’s tax returns.

e. On or about April 25, 2007, defendant
ODONNELL received a check in the amount of
$37,392.00 from the proceeds of Countrywide Bank’s
$44,000.00 loan to L.T.

COUNT I
(Bank Fraud -18 U.S.C. § 1344)

11. The United States Attorney re-alleges and
incorporates by reference paragraphs 1 through 10 of
this Indictment and further charges that:

12. On or about April 20, 2007, in the District
of Massachusetts and elsewhere,

MICHAEL P. O'DONNELIL,

the defendant herein, together with others known and
unknown to the Grand Jury, knowingly executed and
attempted to execute a scheme and artifice to defraud
Countrywide Bank, IFSB, a federally-insured
financial institution, and to obtain moneys, funds,
credits, assets, securities, and other property owned
by and under the custody and control of Countrywide
Bank, FSB, by means of false and fraudulent
pretenses, representations, and promises concerning
material facts and matters in conjunction with a
mortgage loan in the amount of $44,000 for property
located at 40 Harbor Street, Salem, Massachusetts.

All in violation of Title 18, United States Code,
Sections 1344 and 2.
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FRAUD FORFEITURE ALLEGATIONS

(18 U.S.C. §§ 982(A)(2), 981(a)(1)(c) & 28 U.S.C.
| § 2461(c))

13. The allegations of Count One of this
Indictment are hereby re-alleged and incorporated by
reference for the purpose of alleging forfeiture
pursuant to Title 18, United States
Code,Section982(a)(2),Title 18, United States Code,
Section981(a)()(c)andTitle28,United States Code,
Section 2461( ¢).

14. Upon conviction of the offense alleged in
Count One of this Indictment, the defendant,

MICHAEL P. O'DONNELL

shall forfeit to the United States, pursuant to Title 18,
United States Code, Section 981(a)(1){ ¢) and Title 28,
United States Code, Section 2461( ¢), any property,
real or personal, that constitutes, or is derived from,
proceeds traceable to the commission of the offenses,
and/or shall forfeit to the United States, pursuant to
Title 18, United States Code, Section 982(a)(2) any
property constituting, or derived from, proceeds
obtained directly or indirectly, as a result of the
offenses. ‘

15. If. any of the property described in
paragraph 14 hereof as being forfeitable pursuant to
Title 18, United States Code, Section 982(a)(2), Title
18, United States Code, Section 981(a)(1)( ¢c) and Title
28, United States Code, Section 2461( ¢), as a result
of any act or omission of the defendant

a. cannot be located upon the exercise of due
diligence; '

b. has been transferred to, sold to, or deposited
with a third party;
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c. has been placed beyond the jurisdiction of
this Court;

d. has been substantially diminished in value;
or

e. has been commingled with other property
which cannot be divided without difficulty;

it is the intention of the United States, pursuant to
Title 28, United States Code, Section 2461( ¢) and
Title 18, United States Code, Section 982(b)(I), both
incorporating Title 21, United States Code, Section
853(P), to seek forfeiture of all other property of the
defendant up to the value of the property described in-
paragraph 14 above.

All pursuant to Title 18, United States Code,
Section 982, Title 18, United States Code, Section 981
and Title 28, United States Code, Section 2461 (c).

'ATRUE BILL

/s/ Brenda L. Hannon
Foreperson of the Grand Jury

/s/ Lori J. Holik
Lori J. Holik
Assistant U.S. Attorney

DISTRICT OF MASSACHUSETTS September , 2013
Returned into the District Court by the Grand Jurors
and filed.

Is/

Deputy Clerk .
9/11/13

12:35 ms

12a



APPENDIX C

UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

UNITED STATES OF AMERICA .

V.

MICHAEL P. O'DONNELL,
Defendant.

No. 1:13-cr-10262-DPW

DEFENDANT’S MOTION TO DISMISS
AND INCORPORATED MEMORANDUM OF LAW

The defendant, Michael ODonnell, by and
through undersigned counsel, hereby respectfully’
requests this Honorable Court to dismiss Count One
of the Indictment alleging a violation of 18 U.S.C. §
1344 (bank fraud) for failure to state a criminal
offense and for lack of jurisdiction pursuant to Fed. R.
Crim.  P. 12()(3)(B). As grounds therefore, the
indictment fails to satisfy an element of § 1344 which
requires that the defrauded bank be insured by the
Federal Depository Insurance Corporation (“FDIC”).
Contrary to the indictment, the bank at issue is not
- FDIC-insured and the count alleging bank fraud must
be dismissed. '

_ FACTS v
A Relevant Facts Set Forth in the Indictment

The defendant, Michael O’Donnell, 15 alleged to
be a “loan originator employed by AMEX Home
Mortgage.” Indictment [hereinafter, Ind.] at 9§ 4. On
March 12, 2007, O'Donnell allegedly “arranged a

$352,000 first mortgage loan from Homecomings

[Financial Network] to L.T., secured by property

owned by L.T. and M.A.” Id. at § 10a. A payment of
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$37,612.16 was owed by the borrower, L.T., to
Homecoming. Loan documents allegedly state that
L.T. and M.A. paid the $37,612.16 from their own
funds, but the money was actually drawn from AMEX
Home Mortgage’s account. /d.

On April 20, 2007, ODonnell allegedly
“arranged a $44,000.00 loan from Countrywide
Bank[, FSB] to L.T. that was secured by a second
mortgage on property owned by L.T. and M.A. /d. at
§ 10c. The indictment alleges that this loan was
obtained to “enable[] O'DONNELL and AMEX Home
Mortgage to be repaid the sum of $37,392.16 which
had been supplied by ODONNELL.” /. In connection
with the loan application, O'Donnell also allegedly -
“inflated the loan applicant’s income and assets” and
“provided bogus bank account statements.” Id. at
10d. ‘

Count One! of the indictment states that
O’Donnell “executed and attempted to execute a
scheme and- artifice to defraud Countrywide Bank,
FSB, a federally insured financial istitution...” in
violation of 18 U.S.C. § 1344. /d. at ¥ 12. '

Countrywide Bank, FSB, the bank that
O’Donnell 1s alleged to have defrauded in violation of
18 U.S.C. § 1344, is not the bank O’Donnell actually
-dealt with. Instead, O'Donnell transacted with an
entity related to Countrywide DBank, FSB,
Countrywide Home Loans, Inc. See Loan Origination
Document, attached hereto as Exhibit A.
Countrywide Home Loans, Inc. is not FDIC-insured.

1 This is a one-count indictment.
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The indictment states that the defendant, Michael P.
O’Donnell, defrauded an FDIC insured bank,
Countrywide Bank, FSB - (hereinafter,
“Countrywide”), as required for prosecution under .18
U.S.C. § 1344. As argued infia, the loan origination
documents attached hereto as Exhibit A make clear,
on their face, that the entity O'Donnell actually
interacted with and received the loan from 1is
Countrywide Home Loans (hereinafter, “Home
Loans”). Home Loans, the entity the loan actually
originated from, 1s not FDIC-insured. Therefore, the
government’s indictment fails as a matter of law and
Count One must be dismissed.

A. Motion to Dismiss Standard

An indictment “must be a plain, concise, and
definite written statement of the essential facts
constituting the offense charged.” Fed. R. Crim. P.
7(c)(1). A district court has the power, however; to
dismiss an indictment prior to trial if there 1s “a defect
in the indictment or information.” See Fed. R. Crim.
P. 12(b)(3)(B). An indictment 1s insufficient if it fails
to “specif[y] the elements of the offense charged [and]
fairly apprises the defendant of the charge against
which he must defend.” United States v. Savarese,
686 F.3d 1, 6 (1st Cir. 2012). An indictment that
tracks the language of the underlying statute is
usually sufficient to meet this standard, provided that
the excerpted statutory language sets out all elements
of the offense without material uncertainty. United
States v. Troy, 618 I.3d 27, 34 (1st Cir. 2010).

B. Facts Beyond the Scope of the Indictment

Normally, an indictment's allegations are
assumed to be true, and “courts routinely rebuff



efforts to use a motion to dismiss as a way to test the
sufficiency of the evidence behind an indictment's
allegations.” United States v. Guerrier, 669 .3d 1, 3—
4 (1st Cir. 2011). However, thie First Civcuit has held
that courts may consider facts beyond the scope of the
complaint “for documents the authenticity of which
are not disputed by the parties.” Watterson v. Page,
987 F.2d 1, 4 (1st Cir. 1993). The analysis a court
must do in the civil-12(h)(6) context is ncarly identical
to the type of analysis a court must do in the criminal-
12(b)(3)(B) context. The court in Unisted States v. Pitt-
Des Moines, Inc., 970 F.Supp. 1346, 1349
(N.D.I11.1997) put it.accordingly:

A motion to dismiss an indictment 1s
more similar to a civil Rule 12(b)(6)
motion, which tests the sufficiency of the
underlying complaint  (here  the
indictment). Thus, as with a rule
12(b)(6) motion to dismiss, the court
accepts as true all factual allegations in
the indictment. Additionally,  all
uncontested allegations to which the
parties had an opportunity to respond
are taken as true.

970 F.Supp. at 1349 (nternal citations omitted)
(emphasis added). If the court can consider facts
beyond dispute in the civil-12(b)(6) context, there is
no reason why a court ought not be able to consider
them likewise in the criminal-12(b)(3)(1B) context,
Wheré the nature and purpose of the analyses is
identical. Here, the face of the loan origination
documents attached hereto make clear that O’Donnell
was not dealing with Countrywide, but instead Home
Loans, a bank not insured with the FDIC.
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C. . Applica_.tion of 18 U.S.C. § 1344
I. Elements of § 1344

The elements of § 1344 are “well established:
(1) the defendant must engage in a scheme or artifice
to defraud, or must make false statements or
misrepresentations to obtain money from (2) a
financial institution and (3) must do so knowingly.”
United States v. Colon-Rodriguez, 696 F.3d 102, 106
(1st Cir. 2012). The second prong, that the defrauded
bank is a “financial institution” as used in Title 18, is
derived from 18 U.S.C. § 20’s definition of a financial
institution as “an insured depository mstitution (as
defined in section 3(c)(2) of the Federal Deposit
Insurance Act).” United States v. Avewoh, 627 F.3d
914, 917 (1st Cir. 2010).2 Section 3(c)(2) of the Federal -
Deposit Insurance Act, in turn, defines an “insured
depository institution’ as ‘any bank or savings
association the deposits of which are imsured by the
FDIC] pursuant to the Federal Deposit Insurance
Act.” Id., quoting 12 U.S.C. § 1813(c)(2). The purpose
of § 1344, thereforc, is to “protect the federal
government’s interest as an insurer of financial
institutions.” United States v. Laliie. 184 F.3d 180,
189 (2d Cir. 1999). That the defrauded bank 1is
federally insured is thus a “substantive element of the
crime.” Ayewoh, 627 F.3d at 917. Not only this, but
the First Circuit has held that the delrauded bank’s
FDIC-insured status is a “jurisdictional prerequisite”
to enforcement of § 1344. United States v. Brandon,
17 F.3d 409, 424 (1st Cir. 1994).

218 U.S.C. § 20 defines “financinl institution™ in numerous
ways not relevant here. ’
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1I. This Court Should Dismiss Count One
’ Because the Bank From Which
O’Donnell Actually Received the Loan

Was Not FDIC-Insured. ‘

The closest case on point in the First Circuit
addressing this issue is United States v. Walsh, 75
F.3d 1 (1st Cir. 1996). In Walsh, the defendant was
convicted under § 1344 for “carr{ving] out a scheme to
defraud Dime Savings Bank of New York (“Dime-
NY”).” Id. at 3. There, the defendant dealt directly
with Dime-NY’s wholly-owned subsidiaries, Dime
Real Estate Services of Massachusetts, Inc. (“Dime-
MA”). Id. Dime-NY was federally insured; Dime-MA
was not. /d The couwt rejected the defendant’s
argument “that the evidence failed to show that the
victim was a federally insured financial institution”
because “Dime-NY was a federally insured bank, but
Dime-MA- -the immediate maker of the loans--was
not.” Id. at 9. Noting that it “confine[s its holding] to
the present facts” the Cowrt upheld the conviction,
finding that the defrauded bank (Dime-MA) was a
“wholly-owned subsidiary” and “alter-ego of Dime-
NY.” Id. Moreover, the court alsofound that Dime-NY
essentially controlled the hasic operations of Dime-
MA and any loan issued by Dime-MA was
“immediately assigned to Dime-NY.” /d. As a result,
the court held that “the mortgage fraud perpetrated
against Dime-MA was effectively a fraud against
Dime-NY.” Id. '

The facts in the present case are substantially
different than in Wals/i. Instead, this case is much
more similar to United Staies v. Bortnick, Crim. No.
03:CR-0414 (E.D.P.A. October 17, 2004)3 which
analyzed, and ultimately distinguished, Walsh. In

3 ThlS case has been attached as Bxhibit B.
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Bortnick, the indictment alleged that “Congress
Financial Corporation [the defrauded bank] .. . wasa
wholly-owned subsidiary of First Union National
Bank, which was a financial institution, the deposits
of which were insured by the Federal Deposit
Insurance Corporation.” /d. at *6. The indictment
further stated that the defendant “execute[d] a
scheme to defraud Congress and First Union National
Bank, and to obtain monies owned by and under the
care, custody, and control of Congress and FFirst Union
National Bank.” 7d. After “[t]aking both statements in
the Indictment with respecct to First Union as true,
the Court [found] that the United States has not
sufficiently alleged a bank fraud claim against
Defendant.” /d. The court held that simply stating in
the indictment that the defrauded company was a
wholly-owned subsidiary of an FDIC-insured
company is insufficient to cstablish a nexus between
the fraud and the FDIC-insured monies. /d. at *6-7.
The court then went on to distinguish Walsh because
the government in Walsh had alleged and proved a
connection between the monies held hy the defrauded
‘bank and the FDIC-insured parent bank. /. Case law
in other circuits supports the view espoused by
Bortnick that more than a mere parent and wholly-
‘owned. subsidiary relationship is required. United
States v. Bennett, 621 ¥.3d 1131, 1135-37 (9th Cir.
2010) (conviction for a violation of § 1344 overturned
where the government only proved that the defrauded
bank (Equicredit) was a wholly-owned subsidiary of
.an FDIC-insured bank (Bank of America)); United
States v. White, 882 F.2d 250, 251-52 (7" Cixr, 1989)
(Posner, J.) (ndictment dismissed where the
defendant made false statements to a wholly-owned
subsidiary of an FDIC-insured bank because the
statements to the subsidiary was not intended to
influence the FDIC-insured parent).
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In this case, the government alleged in the
indictment that O'Donnell simply defrauded
Countrywide. In none of the loan origination
documents is Countrywide listed; instead Home
Loans is the only entity listed on any of the forms.
There is, therefore, even less here than in the
Bortnick case. In the Bortnick case, the government,
at the very least, correctly alleged which entity the
defendant actually dealt with. Unlike We/sh, there is
no indication in the indictment, whatsoever, that the
entity O’Donnell actually dealt has any form of
relationship between itself and Countrywide. This
appears to be implicit in the indictment which fails to
reference Home Loans in any way and only lists the
parent company. Bortnick, Bennett, and White make
clear that such a relationship, in and of itself, is
- insufficient for purposes of § 1344. It does not prove a
connection between the funds of one and the funds of
the other. Simply put, the indictment fails to allege a
connection between the entity O’Donnell actually
dealt with (an entity not insured with the FDIC) and
Countrywide. Moreover, it fails to apprise O'Donnell
of the nature of the charges against him, namely that
it incorrectly indicates which entity O'Donnell
actually had dealings with.

CONCLUSION

The indictment states that the defendant,
Michael P. O'Donnell, defrauded an FDIC insured
bank, Countrywide Bank, FSB, as required for
prosecution under 18 U.S.C. § 1344. This Court may
look beyond the scope of the indictment and consider
facts beyond dispute, namely that the entity that
actually . issued the loan was Countrvwide Home
Loans, an entity not insured with the TFDIC.
Therefore, the government’s indictment must fail and
Count One must be dismissed.
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Dat_e: Maxrch 28, 2014
Respectfully submitted,
MICHAEL P. ODONNELL

By aund through his attorney,
Is] Jelfiey A. Denner
Jeffrey A. Denner, BBO#120520

© Adamo L. Lanza, BBO# 689190
J.A. Denner & Associates, P.C.
Four Longfellow Place, 35th Floor
Boston, MA 02114
Tel. (617) 227-2800
Fax (617) 973-1562
jdenner@dennerlaw.com

CERTIFICATE OF SERVICE

I, Jeffrey A. Denner, hereby certify that on this
the 28th day of March 2014, I caused a true copy of
the foregoing Defendant’s Motion to Dismiss and
Incorporated Memorandum of Law to be served upon
all necessary parties by virtue of electronically filing
the same via the CM/ECF system.

Is] Jeffrey A. Denner
Jeffrey A. Denner

21la


mailto:r@dennerlaw.com

BZS

V LIGTHXH



- SOVEREIGN BANK

FUNDS TRANSFER NOTIFICATION
04-25-2007

IOLTA/MCGONAGLE & MCGONAGLIE PC
MASS IOLTA

125 MAIN ST _

READING, MA 01867

To: IOLTA/MCGONAGLE & MCGONAGLE PC

This funds transfer was received on 04/25/2007, for

$43,749.00
The funds have been CREDITED to account
HrEFEREERRRFIE4 '

Sender: - A
Name : BK OF NYC
ABA# : 021000018
- Reference # : FTS0701243561000
Received from : COUNTRYWIDE HOME
LOANS
By Order Of : COUNTRYWIDE HOME LOANS{ .

Fed Reference # :
20070425C1QAE01X00020804250800FT01

Additional Funds Transfer Information:

Beneficiary: MCGONAGLE MCGONAGLE

Beneficiary Bank:

*hk

Originator Info: COUNTRYWIDE HOMI LOANS

Originator Bank: COUNTT’YWIDE HOME LOANS

Or1g1nat01 Bank Info: LORENZA

- TORIBIO(166084081) MCGONAGLI ALLISON 781

942 3770
Bank to Bank and all other FRB info fields:

3a



- Lawyers Title
Insurance Corporation
NATIONAL HEADQUARTERS
RICHMOND, VIRGINIA

LOAN POLICY
SCHEDULE A
CASE NUMBER
L.TORIBIO2

DATE OF POLICY

April 25, 2007 11:42 AM
LOAN

$44,000.00

OWNER’S

POLICY NUMBER

K56-0053886

LOAN -

OWNER’S -

1. Name of Insured: Countrywide Home Loans, Inc.
ISAOA/ATIMA

2. The estate or interest referred to herein is at Date
of Policy vested in: Lorenza Toribio, Marleny Abreau
a/k/a Marleny Abreu

3. The estate or interest in the land described 1n this
Schedule and which is encumbered hy the insured
mortgage is: FEE SIMPLE

4. The insured mortgage, and assignment thereof, if
any, are described as follows: Mortgage from Lorenza
Toribio, Marleny Abreau a/k/a Marleny Abreu To
Countrywide Home Loans, Inc. ISAOA/ATIMA dated
April 20, 2007 in the face amount of $44,000.00,
recorded on April 25, 2007 in the HEssex County

24a



Registry of Deeds as Instrument No. or Book 26771,
Page 514. '

5. The land referred to in this policy is described as
‘follows: 40 Harbor Street, Salem. Massachusetts
01970

SEE EXHIBIT A FOR LEGAL DESCRIPTION ATTACHED
HERETO AND MADE A PART HEREOF

sl
-Authorized Officer or-Agent

McGonagle & McGonagle, PC
125 Main Street
Reading, Massachusetts 01867
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Countrywide
Document Return Checklist
RETURN THIS COVER LETTER WITH THE CLOSED LOAN
TO:
AMERICA’'S WHOLESALE LENDER
99 ROSEWQOD DRIVE, Suite 225
DANVERS, MA 01923

Borrower: Toribio

Documents must be returned to the address listed

above, and in the following order:

° CLOSING INSTRUCTIONS

°  NOTE (Original signed Note and 1 Attorney
Certified Copy)

° ADDENDUM to NOTE (if applicable) {Original
signed Addendum and 1 Attornev Certified
Copy}. | '

®  NOTE ALLONGE (if applicable) {Original signed
Allonge and 1 -Attorney Certified Copy}

"~ °  MORTGAGE {2 Attorney Certified Copies}

°  MORTGAGERIDERS (if applicable) {2 Attorney
certified Copies} =

° SIGNATURE/NAME AFFIDAVIT {Original signed
affidavit and 1 Attorney Certified Copies}

°  SPECIFIC POWER OF ATTORNEY (If applicable)

°  FINAL HUD-1

° FINAL TRUTH-IN-LENDING & ITEMIZATION OF
AMOUNT FINANCED

°  NOTICE OF RIGHT TO CANCEL (If applicable)

° LOAN APPLICATION DISCLOSURE
ACKNOWLEDGMENT

° BORROWER PROPERTY CONDITION CERTIFICATION
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AVIIIUA WHOLESALE LEMDER el

STATEME OF DEAUCTIONE FROM LOAN AMOUNT
SORROWERS de/m ,ﬂ,_gé; A Loan Nuspnn_ ol d K S A8 -
- BROKER J/y}ﬂ?’/u oy
LOAN AMOUNT 350 SS. 08
BEDUCTIONS

DISCOUNT POINTS { ) 10
TAX SERVICE FEE to: CoRmIrywide Tas Sexviess

FLOOD CHECK FEE w: Langioafn Flood . I V=T

UNDERWRITING FEE 10: WM@’M

PROPERTY VALUATION FEE i e e

APPRAISAL WAIVER FEE 1t

APPLICATION FEE w: Lepide = 2 kS AL

INTEREST L DAYS®_ .7 B

HAZARD . MONYTHS@® : e e e e
CTAXES ____ mMoWTMS® A,

- PMi MONTHS® __
FLOOB MONTHS®
AQGREGATE ANAL YIS ADRISTMENT
ESCROW BALANCE TRANSFER
Other . L .ot s _ vt st e b i e
Oiher: _ . tor -

mﬁ%ﬂ& Wepﬁynbk a the Mostzeps Breder}
#ro hrygmd 10 the bormawts og the 1LY
" APPRAISAL FEE: Zf‘:,{,dd B¢, Pryable we: /z& [ »L,‘u-ﬂ /‘pv‘?fw

CREDIT REPORT FEM: £ L. A0 $ayati io: _,,;wawavyiaéN bkl
ORIGINATION FEE: ___

CLOS!NO COSTS PAID AY BROKER: S (whcdmeimmd  FOU 3 b oo BTG

"Bmkeermwm

Nrowe b ciotlonsd Iy dar 880 erciits of e HUD-L. ercladimg Buoe B a2 £, g Brodey Py 09 87 Lot 100y T _ﬁ:‘__
L) )

TOTAL AMOUNT TO B WIRED MG D LT B

‘?NOWMW[Z_AJ*’

O etlem ehhnim-—&mq Tean broker; 1 and colbeemd boum vesme ¢leos

“TOTAL AMOUNT OF CHECR. BT REOKXR LLEL. BT



Apro1b0T 10: 0 F'Mmlw ’ STLTEIE T3 P/ £

ﬂ@wa

AMERICA'S WHOL&MLE LEMDOR
99 Rosewood Drive Y228
Danvers, A 01923

CLOSING ATTORNEY CHECKLIST

Offiee Namberar  (B80) B46-8337 « (978) 763-710¢
. Closing Fex Nusrber: (877) 2858013

Chailng Darapment Coptuety; Exeensiors:
Jane Camnddn, Closiog Bvparvieor: 1707
Digne Croatn: 371 Party Martinatle: 1736

Liody Angelone: 1730

Cloﬁugnme__(fé)_'o_hj Scheduling C fon ¥

B8 Name: LD?’&V\ZA ’ﬁnwu a/npe ﬂ/},’;r,gn({} ,4‘ JT(
Closing Atameys—— AAC gn:ag AT ﬁﬁ!!éi;' Foss b5

Fire N; - IAddrese: s 1/ ﬂi rzxglgéi: -
e N LTZY #) r%x_..‘_LL__‘V - WP i —

Conlact Person:.

Dynenite Docs Registered £l Address: NC oM LA {/‘) men . Sprmn
{0 vegioer yotil DynamicDos plense visit \w:m:mm‘cdcx SR

| SR Ciosind Protecrion Latter Frem Tie Co., if you bueve ot elossd ¢ lesn wath Wi office o
the lazt two 3 Cmmmnwwv A Coretesin 30,28 5ot O $.009-229 2
oreyenss Erachl Corn 2t x certifioe hoidic, for ot IR wed Y. aesormveys.

2. Wmhmmwtmwummnfym&n» sland n own Wil this
office @ the Rofths

o3 ¢ Annos! Toxex: Qﬁ l L’ Tanzy wt pasd; uw«v Mml
/ ( crche owe} 4-23;
- Tl;ﬂmﬂla_ﬁ i 5‘2 Mo wwosr ol B "7‘ Z’

S N * ~Tietoe Cinting Cowacknow kel pmenr™ Form (if apphicabla)

Attorsey Feex (Plesws List ALL Fezs)

s:ulmw Cloring Fee 3 — Absract/Tite Seesch § S
Tile Exam = . T 5= 5_,__, Title Insurmwce I
Doc Prep L Recording F L

Survey Fee $.7 /5. Courier F:tztzi;f L

Otber. % Other,

Oz, § Oher,

. TOTAL ATITURNUY FEFR | (‘ L'/LJ

Martgager Titts Clang Imsarawer Clorts
Comrywifie Homsa Lomw, e, Toninivys-vin Hame L, log,
'8 pacevszons adtr anigs, ATIMA Fv siccmeneg wicr amign, ATTIMA
., 1800 Tapo Crryon B4 FV-79 PO, Bon S6104, FYWX - 22
Siwt Valiey, CA 93043 Yo Wirs TX 1616}

Cllagy Protectios Latier

Comanrywide Home Logrn
'3 e andor g19ga1, ATIMA
99 Reaewond Drive, Suthe 225
Denvers, Ma C197)

Ohmea boan b cloas, sl e baye Beend oxee this slasiag sbaet sodd St O SoRRmMIREN:
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Heloce Clpaing Cost Acknowledgment
mdMgm_ Fm- / &xm—( .
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e ]
8 Countrywide’
Closing Instruction Certification

Clogiag Agent to revicw and initil the following instructions #3 -3.

1. Al dated documents to reflect the “Auticipated Closiag Date” on
page 1 of the Closing Instructions,

Closing Agent. 'n:ilinh:&?) 1/

2. Notary section of Mortgage to be filled out completely. Besureto
incinde borrowear(s) name(y), daie, and county. Notayy’s name
must be printéd or stamped under Notary's Stgnsture.

Closiog Ageat mlé/“/

3. Any non-herrower vested on Htle, must sign the Yortgnge, Final
Truth-in-Lending, Bemiwiion ¢ fAmount Flnanced, and Motice o f
Right o Ctmcé;l {If applicable)

Cloing Agent initiata;

4, No revisions or changes ( any closiag dosumaent without pre-
approval from your Countrywide Funder: Berrowec(s) to initisl
any approved revisions of changes.

Closing Aga iuitiaix;

your Countrewide Funder MUST he notified IMMEDIATELY to
prevent uanecessary foxiding. For borrowers rescindivg, plesse
fsx the sipgned NRTC {0 §77-285-3018,

] ( A
Clasing Ageut iitisle_{/

6. Borrower(s) MUST sign the “Notice o fRight 1o Canc#i” for &t
Owper Qccupied Purchage Helocs.
an

Chasing Agent, initials;

7. Clesing Agent {o review the “Countr polde Documant Return
Clhiecklist.”

Cloning Agenst Initials: %f ~—

8. Closiug Agent to review and sign the “Coundr pride P/ BT
Certl feation” form,

Closing Agent initials:,

Closing ?m ) ‘
Name: /{/)f\— Rignsiure: A'H\Sﬂ\-___ {;\L(-?\Q’

Thereby zcknowledge and certify that the instructions fisizd shove heve tiezn
adbered to. 1voderstand that failure to comply with thewe tastrucilons will vesultin
removal from she “County pride Home Lonns Appoved Closing Agents Lixt.”
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i AARde
HUD-1 Certification Form

Closing Agent i review ard initiel e following instvections ¥1-4.

1. Settlement charges MUST reflect specific paves.
Examples: Appraisal Feo to reflect * mid 1o Sdth
Apraisal Co.” and Credit Re port Fee fo re Ject “ mid to
Landsa £ Credit.”

A
Closirig Ayent initials;

2. Broker rebate inust be disclosed as “Broker Premiuvm
paid by Lender,” and must reflect proper pavee.
Exsmple: Broker Preniun: $2,100.00 to ABC Morigage
Co., pl b rder.

Closing Agent initist____ §

3. Al bro!z;c/rcdits to be pizced on page 2 of the HUD-1.

Closing Agesit initiafz,

{#4 pernains to Helnes anly)

4. Settiement charges to be iteutized and must NOT exceed

fees disclosed o prges 3-8 of the “Home Zguit y Credit

Line Agreement and Disclosure.”

Closing Agent .'nnm.a)_/__

Closing Agent:

Rame: J \_‘_{_\'_\_Pl\.mjt/siﬁ“’”“m —-O/[cr‘f"—‘ s e

T'hereby deknowledze and certify thent the nstructions listed abave hpve boes

sdhered to. Tunderstend that faliare te comply with these Instructioay wil resuit fn

removal (rom the “Counir poide 1fune Louns Appoved Clostny Agerits Lise”
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF
PENNSYLVANIA

UNITED STATES,

Plaintiff,

V.

GENE BORTNICK,

Defendant.

Criminal Action No. 03-CR-0414
"MEMORANDUM AND ORDER

Presently before the Court is the Motion to
Dismiss Count One for Failure to State 2 Criminal
Offense filed by Defendant Gene Bortnick on October -
17, 2004 (Doc. No. 88). For the reasons that follow,
Defendant’s Motion is GRANTED.

I STANDARD OF LAW

Rule 7(c)(1) of the Federal Rules of Criminal
Procedure states that “[t]he indictment . . . shall be a
plain, concise and definite written statement of the
essential facts constituting the offense charged.” Fed.
R. Crim. P. 7(c)(1). The indictment “shall state the
statute, rule, regulation or other provision of law
which the defendant is alleged therein to have
violated.” 1d. A valid indictment must contain all the
elements of the crime alleged. United States v.
Spinner, 180 F.3d 514 (3d. Cir. 1999). The indictment
must contain . specific facts that satisfy all the
elements of the alleged violation: a recitation “in
general terms the essential elements of the offense” is
insufficient. United States v. Panarella, 277 F.3d 678,
684-85 (3d Cir. 2002). Moreover. the district court
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may review the facts in the indictment to see whether,
as a matter of law, they reflect a proper interpretation
of criminal activity under the relevant criminal
statute. Id. In considering a motion to dismiss an
indictment, the Court must accept as true all factual
allegations set forth in the indictment. United States
v. Besmajian, 910 F.2d 1153, 1154 (3d Cir. 1990).
Although Rule 47 of the Federal Rules of Criminal
Procedure permits affidavits in support of motions
generally, a district court may not consider evidence -
outside the indictment when the indictment’s
sufficiency is challenged. Fed. R. Crim. . 47 advisory
committee’s note 3; Wright, Fed. Prac. & Proc. § 194,
364-67; United States v. Ginzburg, 338 .2d 12, 17 (3d
Cir. 1964) (upholding district court’s striking of
affidavit and exhibits in support of a motion to
dismiss and stating that the court’s analysis was
“correctly limited . . . to the face of the indictment”).
Such a rule prevents a motion for dismissal from
being converted into a determination of factual issues,
a task which is properly reserved for the jury. '

‘II.  DISCUSSION

Count One of the Sccond Superceding
Indictment (“Indictment”) alleges that Defendant
violated 18 U.S.C. § 1344, the B: ml\ raud Statute
which states that:

Whoever knowingly  execute or

attempts to execute, a schemec or ar tlhce

(1) . to defraud  a financial
mstitution; or

(2)  to obtain any of the moneys,

funds, credits, assets,

securities, or other property



owned by, or under the custody
or control of, a financial
institution, by means of false or
fraudulent pretenses,
representations, or promises;
shall be fined not more than
$1,000,000 or imprisoned not
more than 30 years, or both.

18 U.S.C. § 1344. Defendant’s Motion to Dismiss
Count One turns on the United States” alleged failure
to assert that Defendant defrauded a financial
institution, as statutorily defined. “Financial
institution” is defined at 18 U.S.C. § 20 and includes,
among other things, a bank insured by the Federal
Deposit Insurance Corporation (“FDIC”). 18 U.S.C.
§ 20(1). The purpose of § 1344 then, is to “protect the
federal government’s interest as an insurer of
financial institutions.” United States v. Laljie, 184
F.3d 180, 189 (2d Cir. 1999). Thus, to survive a motion
to dismiss for failing to state a criminal offense, an
indictment under § 1344 must contain proof that the
victim is a federally-insured financial institution. In
addition to being an essential element of a criminal
charge under § 1344, proof of FDIC insurance is the "
basis for federal jurisdiction in hank fraud cases.
United States v. Schultz, 17 F.3d 723, 725 (bth Cir.
1994).

Both parties agree that Congress Financial
Corporation (“Congress”), the entity to which
Defendant allegedly made fraudulent statements, 1s
not- a federally-insured financial institution.
Government’s Opp. at 2; Def's. Mot. to Dismiss at 1.
Congress, however, is a wholly-owned subsidiary of
First Union National Bank (“First Union”), which 1s a
financial institution. United States v. McGlothin,
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2002 WL 717080, *2 (3d Cir. 2002) (taking judicial
notice that First Union is a “financial institution”
under 18 U.S.C. § 1344). Defendant rcads Count One
to be premised on the theory that Congress was the
“sole victim” of the bank fraud scheme and states that
there are no factual allegations present in the
indictment that Defendant engaged in any fraudulent
activity with respect to irst Union. Def’s. Mot. to
Dismiss at 1-2. Defendant thus contends that the
United States has not alleged facts that satisfy all the
elements necessary for an indictment under § 1344.
Id. at 2.

For its part, the United States claims that
Congress’ status as a non-financial institution should
not mandate dismissal because the money or funds
obtained by Defendant through his allegedly -
fraudulent scheme were actually owned or under the
custody and control of First Union and because the
close business and monetary relationship between
Congress and First Union leads to the conclusion that
a fraud on Congress is a fraud on First Union.
Government’s Opp. At 3. In support of these
contentions, ‘the government offers the affidavit of
Andrew Robin, the Ixecutive Vice President of
Congress. In his affidavit, Mr. Robin states that
Congress is a wholly-owned subsidiary of First Union;
that the two entities file consohidated financial
statements; that First Union provides Congress with
its operating capital; and that First Union determines
what kind of loan products Congress will offer.
Government’s Opp., Iix. A, Robin Aff. at § 5-11. In its
Memorandum of Law in Opposition to Defendant’s
Motion to Dismiss and at the November 1, 2004
hearing on that Motion, the United States relied
almost solely on the facts contained in the affidavit of



"~ Mr. Robin. Though this information would have been
useful to the grand j‘ury in fashioning its indictment,
well-established federal procedure and Third Circuit
case law discussed above deem it improper for this
Court to consider factual allegations in an affidavit
when considering the instant motion to dismaiss.

As legal support for its position, the
Govérnment alleges in its brief that United States v.
Walsh, 75 F.3d 1 (1st Cir. 1996) 1s dircctly on point,
as a case in which the first Circuit held that the Bank
Fraud Statute does nol require the immediate victim
of the fraud to be a financial institution. In Walsh, the
defendant was convicted under § 1344 for offenses
related to a scheme to fraudulently ohtain mortgages
from a wholly-owned subsidiary of Dime Savings
Bank of New York. The subsidiary was not federally
insured. Noting that it limited its holding to the facts
in that case, the Court upheld the conviction, finding
that the subsidiary was cssentially the alter ego of the
federally-insured parent and that holding defendant
liable for defrauding that institution hest served the
purposes underlying § 1344. Id. at 9. The First Circuit
cited the following facts as relevant to its decision in
Walsh: 1) that the subsidiary was wholly-owned, 2)
that the parent provided all the subsidiary’s
operating capital, 3) that the parent dictated what
loan products the subcxd 1ary would offer, and 4) that
the parent was assigned and serviced all mortgages
entered into by the subsidiary. Id. '

. The Government also cites United States v.
Pelullo, 964 F.2d 193 (3d Cir. 1992), as support for its
contentlon that a fraud on Congress is a fraud upon
its parent, First Union. In Pelullo, the Third Circuit
was confronted with whether a defendant convicted of
wire fraud under 18 U.5.C. § 1343 was subject to the
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extended 10 year statute of limitations provided for in
18 U.S.C. § 3293(2). The extended statute of
limitations in § 3293(2) is only applicable to wire
fraud offenses that “affect a financial institution.” 18
U.S.C. § 3293(2). The defendant claimed that the ten
year statute of limitations was inapplicable, as the
party to the loan al issue was not a financial
institution, but rather » wholly-owned subsidiary of
one. Pelullo, 964 F.2d, at 214. The Third Circuit found
that the ten year statute of himitations did apply,
stating that “the statute. . . broadly applies to any act
of wire fraud ‘that affects a financial institution™ and
noting that “[defendant’s] argument would have more
force if the statulc provided for an extended
limitations period where the financial institution was
the object of fraud.” Id. at 216.

The Court agrees with the Government that
Walsh is on point in this instance, but cannot concur
that Pelullo provides any guidance 1in this
circumstance. While the Third Civeust held in Pelullo
that the showing of a pavent-subsidiary relationship
between a financial institution and a defrauded entity
may be sufficient to trigger the extended statute of
limitations under the wire fraud statute, this Court
does not believe that its holding in that case is binding
on the question of whether the showing of such a
relationship 1s sufficicnt to support an indictment for
bank fraud. The extended statute of limitations
requirement in the wire fraud statute is written more
broadly than are the essential elements of the bank
fraud statute. The former requives only that the
defendant’s activity “affoct” a financial institution,
while the latter requires that the defendant
fraudulently obtain the monies or cther property of a
financial institution. The financial institution
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element of the bank fraud statute is much closer to
requiring a showing that the federally-insured entity
was the “object of fraud.”

As the statements in Mr. Robin's affidavit are
outside the scope of the Court’s inguiry, the question
for this- Court is whether the indictment itself
contains factual allegations, such as the ones cited in
Walsh, sufficient to satisfy the “financial institution”
requirement of § 1344. The factual references to First
Union in Count One of the Indictment are as follows:

1. Paragraph 6 of Count One states that

“Congress Financial Corperation . . . was a
wholly-owned subsidiary of First Union
National Bank, which was a financial
mstitution, the deposits of which were
insured by the Federal Deposit Insurance
Corporation.” Second Superceding
Indictment Count 1, § G. .

2. Paragraph 10 of Count Onc states that
“defendant Gene Bortnick knowingly
executed and attempted tn execute a
scheme to defraud Congress and First
Union National Bank, and to ohtain monies
owned by and under the care, custody, and
control of Congress and First Union
National Bank . .. .” Second Superceding
Indictment Count 1, § 10.

The remainder of Count One details a variety of
allegedly fraudulent activities engaged in hy
Defendant with respect to Congress.

Taking both statements in the Indictment with
respect to First Union as true, the Court finds that
the United States has not sufficiently alleged a bank
fraud claim against Defendant. To begin, - the
reference to First Uniocn in paragraph 10 is a
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recitation of the elements of the offense, which does
not satisfy the United States’ burden of alleging
specific facts demonstrating harm to a financial
institution. As for paragraph 6, it establishes only
that Congress is a wholly-owned subsidiary of First
Union. As discussed above, the Third Circuit’s holding -
in Pellulo does not require this Court to find that this
fact is sufficient to support the financial institution
element of § 1344. While this Court might conclude
that First Union was naturally affected by
defendant’s alleged fraud on one of its wholly-owned
subsidiaries, it cannot leap to the conciusion that
defendant’s alleged fraud deprived Ilirst Union of its
monies or other property without more information
than the bare assertion that a parent-subsidiary
relationship existed between the two. '

Moreover, applying the principles of Walsh, the
Court finds that the factual allegations of the
indictment are insufficient to establish that Congress
is the equivalent of a financial institution under the
bank fraud statute. Unitke in Walsh, the indictment
establishes no connuciion between First Union’s
federally-insured funds and those extended to
Defendant by Congress.

The indictment contains no factual allegations
that would support an indictment of Defendant for
fraudulent activities divecied at First Union, the only
financial institution mJntioned in Count One. The
indictment does contain factual allegations that
would support an indictment of Delendant for
fraudulent activities directed at Congress. However,
this Court can locate ne tinding case law that would
support a finding that tiic United States’ assertion
that Congress is a subsidiary of First Union 1s a
specific enough factual basis to satisfy the “financial
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institution” requirement of § 1344. At the very least,
the United States would need to allege facts
establishing some connection between Defendant’s
activities and the federally-insured funds. As it has
not done so, Defendant’s Motion to Dismiss 1s granted
for failure to state crimiinial offense.

An appropriate Order follows.
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IN THE UNITED STATES DISTRICT COURT
: FOR THE EASTERN DISTRICT OF
PENNSYLVANIA

UNITED STATES,

Plaintiff,

V.

GENE BORTNICK,

Defendant.

Criminal Action No. 03-CR-0414

AND NOW, this 29th day of November, 2004,
it is hereby ORDERED that the Motion to Dismiss
- Count One for Failure to State a Criminal Offense
filed by Defendant Gene Bortnick on October 17, 2004

(Doc. No. 88),1s GRANTED. '

RY THE COURT:

Legrome 1. Davis, J.
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APPENDIX D
07/23/2014
Full docket text for documeﬁt 51:

Judge Douglas P. Woodlock: ELECTRONIC ORDER
entered denying 47 Motion to Dismiss as to Michael
P. O’Donnell (1); finding as moot 50 Motion for
hearing as to Michael P. O'Donnell (1). Count One of
the Indictment alleges on its face a crime within the
jurisdiction of this court. Motion to Dismiss practice
is not the proper vehicle to test the sufficiency of the
evidence supporting thce allegation. (Woodlock,
Douglas) (Entered: 07/23/2014)
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

UNITED STATES OF AMERICA
V.
MICHAEL P. ODONNELL
BEFORE THE HONORABLE DOUGLAS P.
WOODLOCK

UNITED STATES DISTRICT JUDGE
MOTION HEARING

July 10, 2015
CRIMINAL ACTION
13-10262-DPW-1
"APPEARANCES: :
UNITED STATES ATTORNEY'S OFFICE, ‘(By
AUSA Mark J. Balthazard and AUSA Veronica M.
Lei), 1 Courthouse Way, Suite 9200, Boston,

Massachusetts 02910 on behalf of the Umfod States
ofAmenca ' »

DENNER PELLEGRINO, LLP. (By Jeffrey A.
Denner, Esq.), Four Longfellow Place, Suite 3501,
35th Floor, Boston, Massachusetts 02114, on behalf of
the Defendant

DASILVA LAW GROUP, (By dJoseph G. Keller, dJr.,
Esq.), 4 Longfellow Place, 35th Floor, Boston,
Massachusetts 02114, on behalf of the Defendant
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1 Courthouse Way
Roston, Massachusetts 02210
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James P. Gibhons, RPR, RMR
Official Court Reporter '

1 Courthouse Way, Suite 7205

Boston, Massachusetts 02210
jmsgibbons@yahoo.com

PROCEEDINGS

THE CLERK: All rise for this Honorable
Court.

This 1s United States of America versus
Michael P. _

O’Donnell, Criminal Action No. 13-10262. -

Court is open. You may be scated.

THE. COURT: I have this motion for a
nonjury trial, but it seems it's not altogether
completed, and I have a jury coming in on Monday.
And I am not continuing this casc any further.

So what is going to happen? What
contingencies do we have here that should give me

pause about whether or not T am biringing a jury in.

I read this and it says -- and I'm reading now
the government’s response, “If the Court accepts a
waiver” -- and I would accept a waiver if it’s knowing
and voluntary -- “the parties are in the process of
negotiating the details of a stipulation.”

Well, there can’t be a waiver until there’s a
stipulation.

MR. DENNER: We have a stipulation, your
Honor.

THE COURT: You have the stipulation?
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MR. DENNER: We have agreed on the
stipulation. It has not been signed yet, but it is
completely agreed upon. It can be signed right now.

THE COURT: All right.

And the partiés are satisfied that that’s going
to be enough to deal with the case?

MR. DENNER: The defense is, vour Honor.
THE COURT: Okay.

MS. LEI: Well, the government obviously
does want the stipulation read into the record and
exhibits admitted so that we have a fulsome record
going into next week. '

THE COURT: Of course. but there is an
agreement as to the stipulation?

- MS. LEL There is a stipulation of agreed-
upon facts; yes.

THE COURT: And there aré attached
exhibits or what?

MS. LEI: There are exhibits referenced, and
we have the exhibits here ready to offer into evidence.

THE COURT: Well; T think what I would
like to do is I would like to take a look at a copy of this
stipulation. If it’s going to be entered into by the
parties, it’s got to be signed. And then we’ll take this
up in another ten minutes or so 1 it’s that close to
being resolved, and then I will inguire of Mr.
O’Donnell.

MS. LEI: Just to warn vou, your Honor, we
made a few changes this morning, but it's in final
form. It just -- if we're going to docket it, I would want
to edit it and give it to defense: But we can do that in
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the next few minutes. I can give this to you to read,

and when we reconvene, we will have a final copy.
THE COURT: But I want a clean copy. I

don’t want this with initials all around the thing.

MS. LEI: Right. ‘
THE COURT: So you will pass me a copy of

it. You'll get a clean copy, and then we’ll proceed from
there with respect to the stipulation and waiver,

okay?
MS. LEI: Yes, your Honor.
THE COURT: Pass it to Mr. Lovett.
THE CLERK: All rise.
MS. LEI: Sure, your Honor.
(Recess.)
THE CLERK: All rise.

This Honorable Court is back in session. You
may be seated. ‘

THE COURT: Well, I've been quickly looking
through the stipulation, and I have some questions,
perhaps issues, with it.

The first 1s I think that the stipulation has to
stand alone. There 1s a stipulation that admits to the
allegations contained in the indictment, except for the
allegation that the lender charged was Countrywide
Bank. That incorporates hy reference the indictment.

I don’t know if the parties want to incorporate
by reference the indictment or not. I would have
thought that the Trial Stipulation would stand alone
and not have to make reference to the indictment
itself.
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-Second, just guickly going through and using
page 2, it states that “L.T. would testify”... and then
talks about that.

That’s the language of an Alford plea. It doesn’t
dispute that she testified that way. 1T don’t know
whether he’s stipulating to that.

The way in which I would expect this to be
referenced is “L.T. has a grade-school education, does
not speak English,” that sort of thing, rather than
what she testifies to.

The short of it is | think it's got shortcomings,
and so I would like to understand what the parties
have in mind for it.

- My view, I think, 1s rather than making a Rube
Goldberg machine with cross-refcrences to matters
that are not attached to the Trial Stipulation and to
avoid some suggestion that there could be, but isn’t
raised, some dispute with respect to testimony, for
instance of L.T. here, that it should state explicitly, if
there is a stipulation, that what L.T. would testify to
is, in fact, the truth. And that, of course, goes to
Caruso as well.

Caruso will testily that he included the name
and alias of John Carter.

I mean, I assume that the stipulation is that he
did, but this is an inchoate stipulation as far as 'm
concerned. Until 1t 1s cleaned up, 'm not going to
accept it.

And it has to be cleaned up now, meaning this
morning. We have a jury coming in, and the jury is
going to come in if this isn’t cléaned up this morning.
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_ So do you have questions about my approach to
this?

I mean, for instance, there arc cross-references,
and Ms. Lei has indicated that you want the exhibits
that are referenced, but are they cross-referenced?
Are they part of the stipulation itsclf? T mean, that’s
the problem with the drafting of the stipulation, and,
of course, the last-minute quality of this.

But are there guestions you have with me
about what I want in Lhis stipulation?

MS. LEL: T don’t think so, vour Honor. I can
revise this so that it 1s a stand-alone document. I
think I understand your concerns.

THE COURT: I mean, T look at this and
think that -- 1 haven't cross-referenced the
indictment, but it seems to me thai it covers all of the
allegations in the indictment. Mavhe 1t doesn’t, but it
seems to. But I don’t want a cross-relercnce to the
indictment here. That simply raises some additional
issues. ’

And for these purposes I am going to read the
stipulation to Mr. O'Donnell to be sure that he agrees
with everything that’s in the stipulation. Of course it
will be signed, but it will be read into the record as
part of the colloquy to dotermine whether or not Mr.
O’Donnell knowingly and voluntarily is waiving his
right to a jury trial on all the issucs in the case.

MS. LEL And we would like that as well.

THE COURT: So how long to get it
straightened and signed off on?

MS. LEIL: We can come back in a half-hour, if
that’s enough time.
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THE COURT: Okay. So we'll go through it,
and I'll assume that you've captured my concerns and
addressed them, and I will start with -- I'm sorry.

(Counsel conferred.)

MS. LEIL: Maybe 45 minutes so we can take
a break and confer. ,

THE COURT: [ will be generous. It will be
10:30.

MS. LEIL: Thank you.

THE COURT: All right.

THE CLERK: Ail rise.
- (Recess.)

THE CLERK: All rise.

This Honorable Court is back in session. You
may be seated.

THE COUR'T: Well, I have had handed to me
a revised Defendant’s Trial Stipulation, which seems
to be in order for me, and I am prepared to make an
inquiry of the defend ant with respect to waiver of jury
trial. :

But I want to know a little bit more as well
about the schedule that the parties have in mind here.
So, first, I guess from the government, what do you
see happening?

MS. LEI Sure. vour Honor:

We expect that the bench trial would only last
a day, probably we could fimish 1t from 9: 00 to 1:00,
which is your usual scheduled hours.

o Our preference would be to have it occur on
Thursday, because the witness who we are calling is
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flying from California, and she’s already hooked a
flight, and so she’s ready to fly in on Wednesday and
testify on Thursday. So that would be our preference.
And then we’ll have one other witness who’s local who
would be easy enough to move to Thursday. He was
going to be ready on Monday.

So what’s the defendant’s case then?

MR. DENNER: Your Honor, we would have
somewhere between zero and two witnesses, probably
one witness, probablv not for a particular -- probably
for an hour. You recall that we are talking about a Mr.

Fendly.
THE COURT: Right

MR. DENNER: And we still intend to call
him, not for the purposcs of -- subject. of course, to
your decisions -- not for the purposes of the culture of
Countrywide, but for.explaining some of the exhibits
that we have and talking about the issue of the federal
connection and federal nexus. '

THE COURT; Okay.

- Well, I think that 1 want to start on Wednesday
and.go to Thursday. Frday will be out. I can’t sit on
Friday. I can’t sit on Monday. So I want to be sure I
get this taken carc of. =0 youll get your witness in
here --

' MS. LEIL: Okay. we will contact her.
THE COURT: -- for Wednesday, all right?

So let me ask Mr. Lovett to swear Mr.
O’Donnell, and I will ask him some questions.



MICHAEL P. 'DONNELL, sworn.

. THE COURT: You may be seated, Mr.
O’Donnell. :

Mr. O'Donnell, as you know. from the
conversations that we've heen having, the question -
before me is whether or not your apparent decision to
‘waive your right to a jury trial is a knowing and
voluntary act. '

In order for me to decide whether that’s the
case, ] have to ask you some questions. Some of those
questions are personal in nature. You'll understand I
am not trying to delve into your personal hife.

I am also going to recite what is the Trial
Stipulation, that is, the things you're agreeing to in
this case, bearing in mind that there 1s an open issue
that apparently you want to hitigate in the case.

| So let me; start by asking vou how old a man
you are. ' u '
THE DEFENDANT: Fifty-three.
THE COURT: How far did you get in school?
| THE DEFENDANT: Some ccllege, mostly
college. .
THE COUR't: How many vears of college?
THE DEFENDANT: Four years, but I never
finished my degree.
v THE COUR'I"™ What was the course of study
that you were taking?
THE DEFENDANT: Business.
THE COURT: Where was that?



v THE DEFENDANT: Novth Adams State
College. It's now Mass. College of Liberal Arts.

THE COURT: And what have you been
doing for a living for the past ten years or so?

THE DEFENDANT: Owned a mortgage -- 1
‘was in the mortgage business since out of college, ‘84,
so almost 30 years. ’

THE COURT: Have you had any difficulty
~understanding what this case is about, what the
government is accusing vou of?

THE DEFENDANT: No.

THE COURT: tluve you had an adequate
opportunity to discuss this case with your attorney,
Mr. Denner?:

THE DEFENDANT: I have.

THE COUR'T: Ave you satisfied you received .
from him the kind of lceal advice that you need to
make your own determination-about whether or not
to waive your right to a jury trial?

THE DEFENDANT: Tam.

THE COURT: Now, you understand that
this is as subtle and difficult a strategic judgment as
a defendant can make. :

Do you understand that?
THE DEFENDANT: I do.

THE COURT: And that it's to some degree
unusual?

THE DEFENDANT: I Undcrstandl

THE COURYT: There are facts or there are
statistics that come oul at various times about the
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percentage of cases that go jurv-waived, but it’s
‘generally very low.

Do you understiand that?
THE DEFENDANT: I do.
THE COURT: So that means that most
defendants are not choosing to go jury-waived.
Do you understand that?
THE DEFENDANT: I do.

THE COURT: I just looked at the calendar
and realized that I am 11 days short of being on the
bench 29 years. I have donc it once. The defendant has
asked for it once in that time period. And vou should
understand that that ane fime T found the defendant
guilty. You understand, as a consequence, that this is
a very difficult decision Lo make, for which you can’t
. be sure that there is going to be an outcome thats»
favorable to you.

THE Dl* FIENDANT: T understand.

THE COUR™T: And you have discussed this
fully with Mr. Denner; is that right?

THE DEFENDANT: I have in detail.

THE COURT: Can you tell me if you've ever
had any problems with suhstance abuse, either drugs
or alcohol?

- THE DEFENDANT: No drugs.
I have had alcohol issues in the past.

THE COURT: Can you explain them in a
general sort of way?

THE DEFLENDANT: T have been cited for
drunk driving a few times, more than a few times,
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quite a few times. It's heen, I think, ten years since
T've had that problem.
THE COURT: Do you still drink?
4 THE DEFENDANT: 1 do, but not to the
extent I was back then.

THE COURT: Do you think that your
drinking has any effect on your ahility to make a clear
judgment in a matter such as this?
| THE DEFENDANT: T do not.

v THE COURT: Are you satisfied that you're
in a position to make that kind of judgment?

THE DEFENDANT: [ am.

THE COURT: Have vou ever had any
problem -- not so much a “problem,” but have you ever
had occasion to consult with a mental health
professional, like a psychiatrist, a psychologist, a
psychiatric social worker, or anyone like that?

THE DEFENDANT: No.

THE- COURT: Are you taking any
prescription drugs? »

THE DEFENDANT: I am for sleeping. It’s
Ambien, just like -- that's 1. :

- And high-cholesterol medication.

THE COURT: A statin?

THE DEFINDANT: Yes, Simvastatin.

THE COURT: Is any of that interfering with
your ability to make a clear judgment now about
pleading guilty [sic]? '

THE DEFENDANT: No.

~ A
10a



_ THE COURT: Are you seeing a physician for
any kind of physical problem?
THE DEFENDANT: Yes.
THE COURT: Just generally, what is it?
THE DEFENDANT: I see an oncologist and

a surgeon and radiologist.

THE COURT: And is that an active concern
about cancer?

THE DEFENDANT: It's always a concern,
but my treatment has gone well, and I've heen -- I
haven’t had a recurrence in two years, which is a very
good sign.

THE COURT: And the nature of the cancer?
THE DEFENDANT: It was neck and throat.
THE COURT: Neck and throat?

THE DET}*\DA\I’F Neck and throat.

THE CQUR I Now, you understand that you
have the right under our Constitution to have a jury
decide this case. A juryv s 12 individuals. They have
to be unanimous in making their decision in the case,
and you're choice, if you go jury-waived, is to have one
person make the choice.

Do you understand that?
THE DEFENDANT: I do.

THE COURT: People who play the odds
probably think that with 12 individuals there 1s a.
better chance that vou're going to have a lack of
unanimity than there is with one individual. -

You understand that?

Ut
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THE DEFENDANT: I do.

THE COURT: One of the reasons that
. lawyers and defendants, I think, go to trial before a
jury is that it’s possible to develop potential errors in
the case, errors that could lead to a reversal on-
appeal. And thosc errors can occur even if the
question is not clear. if the case has not been
présented fairly to the jury. You're giving up the right
to have that potential for a reversal on appeal as part
of the strategies that you pursue in the case.

-~ You understand that?
THE DEFENDANT: I do.
THIE COURT: Now, if 1 approve this, and
you decided that I am going to decide the case, the

ultimate issue in the case, but the discrete legal issue
in the case as well. ‘
v You understand that?

THE DEFENDANT: I do..

THE COURT: Why are you doing 1t?

THE DEFENDANT: Ibelieve that you are in
the best position to understand the documents and
what happened herc. :
| THE COURT: Okay.

‘Are you afraid that the jurv 1s going to
misunderstand and look at the facts and
circumstances of ihis case and let that
misunderstanding spill over into treatment of the
legal issue? '

THE DEFENDANT: I believe it’'s a very
technical issue that needs to be explained in detail,
and I'm afraid that a hiry with lack of experience in

£
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that specific naturce will have a difficult time
understanding the actual facts.

THE COURT: Okay.

Now, I've asked this several times, but I will
ask it again.

Have you fully discussed this with your
attorneys? .
THE DEFENDANT: Yes, I have.

THE COURT: Are you satisfied you know
enough about what the potential legal issues are,
what the jury effects nmight be, to decide that you want
to have a Judge, me, decide this case?

THE DEFENDANT: I am.

THE COURT: 1 told the parties at the outset
that I wanted a defendant’s stipulation that was self-
contained, that involved all the facts that youre
prepared to agree are proved in this case, and if I
accept this stipulation. that means they are proved.
You don’t get to dispute them.

You understand that?

THE DEFENDANT: T do.

THE COURT: Now, Ms. Lei has brought
back a somewhat revised version of this Defendant’s
Trial Stipulation.

Have you discussed it (ully  with  your
attorneys?

THE DEFENDANT: L have, _

THE COURT: And are vou prepared to sign
that Trial Stipulation? '
| THE DEFENDANT: Tam.
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THE COURT: So what 1 am going to do is I
am going to read thi: to you, and [ am going to ask
you whether or not you agree with it, and then, if
that’s the case, I will sccept a signed version of it,
signed by you, signed hy your attorney.

Understand?
THE DEFENDANT: I do.

THE COUR'T: Do vou have a copy in front of
you?

THE DEFENDANT: Right in front of me,
yes. ' :

THE COURT: So let’s go through it.

It reads: “The delendant Michael P. O'Donnell
stipulates and admits that he (1) engaged in a scheme
or artifice to defraud or obtain moneyv by means of
materially false stalcments or misrepresentations;
and, (2) did so knowinvly. He further stipulates and
admits to the following:

O’Donnell was a sclf-emploved loan originator
operating through his mortgage loan originator
business AMEX Home Mortgage Corporation, located
in Middleton, Massachusetts.- As a loan originator,
O'Donnell completed mortgage loan applications
based on - informaiion purportedly supplied by
individuals seeking t¢ ohtain loans for the purchase
or refinance of vreal estate, submitted these
applications to mortgage companies, which then
funded the loans, if approved. In or about October
2006 - through April 2007, O’Donnell engaged in a
scheme to defraud mortuage lenders in connection
with the refinancing of a three-family dwelling
Jlocated at 50[sic] Harbor Strect n Salem,
Massachusetts.”
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MS. LET: Tt'= “10,” your Honor.
THE COURT: Excuse me.

“40 Harbor Streel in Salem. Massachusetts,”
and the reference is in the futurc to “the Harbor
Street Property.”

“In 2005, LI purchased the Harbor Street
Property and has lived in one of its units since that
time. The deed was in the names of L.T. and M.A., her
daughter. In late 2006, 1.T. sought to refinance her
mortgage to reducc hor monthly payments. In or
about February an! March 2007. O’Donnell
knowingly submitted a loan application containing
material, falsc information ahout [L.T’s income,
employment and asscts to Homecomings Financial
Network, Inc” -- which will he refervred to as
“Homecomings” hereaftar -- “located in New Jersey.
In conjunction  with  the - materially false
representations in that application, O'Donnell: (1)
‘provided bogus bank account statements,” and here
there’s a reference to Jixhibit 2.13,1s that 1t?

MS. LEIL: Cerrect, your Honor.

~ THE COURT: And what we're doing is there
will be attached to this stipulation these documents.
This is going to he a scif-contained agreement, all
right? ' :

THE DEVENDANT: Yes.

THE COURT: But vou're agreeing that you
provided bogus acceunt statements, and they are

AR
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found in Exhibit 2.13
THE DEFENDANT: Yes.

THE COUT: “2) provided hogus letters
from tax preparci/occountant John Caruso, (also
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known as John Carter) falsely representing that
Caruso had prepared L.'I’s tax returus,” and here the
reference is to Exhibits 2.14 and 2.15 “and, (3)
arranged for Carusn to provide fraudulent verbal
verification of 1.T.'s employment. The loan
application package also falsely rcflected that L.T.
would pay over $31,000 of her own money as part of
the refinancing, which was a ‘material fact in
Homecoming’s risk anaivsis and decision to approve
the loan.

“L.T. has a grade school education and does not
speak or read Englich. She never completed the
Uniform Residential 1.oan Application dated October
19, 2006 for a $252.000 loan. which O'Donnell
knowingly submitted t6 flomecomings,” and here the
reference is to Ilixhihit 2.05. “L.'Ts supposed
signature on the loan applcation dated October 19,
2006 is a forgery, although the signature on the loan
application dated March 7,7 2007 which is Exhibit
2.06, “is a true signatiire. '

“Moreover, the cmpioyment, income and asset
information that O'Donnell provided for L.T. in the
loan application is false. Specifically, instead of
earning over $10.000 per month as the falsified
applications claimed, LI, in reality, carned about
$1,200 a month at that time. LT, never had $50,000,
or even nearly that much, on deposit in a bank
account, and she never provided any income or asset
information to O Dounnell. Moreover, (’Donnell
fabricated the Bank of America account statements
and then submitted thon: to Homecomings.

Further, L.'T. never hured Jehn Carter or John
Caruso to prepare her tax returns and does not know
anyone by those names. Caruso. in turn, had an
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arrangement with O'Donnell going back several years
in which O’Donnell engaged Caruso to provide false
letters, tax documents and verbal verifications of
employment to lenders on loans O’Donnell sought on
behalf of his clients. O'Donnell’s arrangement with
Caruso included his use of the alias John Carter.
Caruso knew that if a lender called his office asking
to speak to John Carter, then the lender was referring
to a fraudulent loan, and Caruso provided the
requested employment verification. Finally, Caruso
never prepared tax returns or anvihing (\lsc for L.T.
and did not know hor.

Because 1.1 in [et did not have over $31,000 -
to put towards the refinancing, O'Donnell paid the
‘money using his AMEX Home Mortgage bank
account. Based on the fraudulent represcntations in
the loan application and the H'UD—.], settlement
statement, and the §37,392.16 that O’ Donnell
provided at closing, Haomec mings fundnd a $352,000
loan, secured by the Harbor Street Property, to L.T_.
ODonnell received $14,698 in v ravious broker fees as
a result of this loan, which L.T. never approved.

To recoup his $37.302.16 that he had put into
the first transaction. () Donnell  submitted an
application on hehall ol LT, for a second mortgage
loan in the amount of $44,000. OV’Donnell submitted
the application and other doctmentation to
Countrywide, where Countrywide Home Loans
employees underwrote and- precessed the loan
application. In conjunciion with this second loan
application, O'Donnell knowingly submitted the same
false. information and documentation as he had to
Homecomings, i.e.: (1) a loan application in which he
falsely inflated L.T'’s imcome and assets, (2) bogus
Bank of America accouni statements, and (3) a bogus

)
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letter from Caruso falscly advising that he had
prepared L.T.s tax vctuins. O'Donnell also arranged
for Caruso to provide a {raudulent verbali verification
of L.T.’s employment.

“Regarding the documents submitted to
Countrywide on her behalf, LT, never completed the
Uniform Residential Lonn Application dated October
19, 2006 for a $44,000 lean.” The reference here 1s to
Exhibit 1.07. “L.T.’s supposed sighature on the loan
application dated October 19, 2006, 15 a forgery,
although the signature on the loan apphcation dated
October 20, 2007,” which is Exhibit 1.06, “is a true
signature.

Countrywide’s approval of L.T's application
was conditioned upon satisfactory completion of
various = conditions, including borrower-written
explanations of previous credit inquiries and late
credit line payments. Countrywide also requested,
among other informatien. a letter from a certified
public accountant stating that I.'T. has been self-
employed for two years. O'Donnell received the list of
conditions from Countrywide on or about March 26,
2007.” Here the referonce is to  Iixhibit 1.12.
“O’Donnell, in tum, fabricated responses from L.T. to
answer Countrywide's questions about credit
inquiries and late credit line pavments. He then,
again, forged L.Ts signature and forwarded these
responses to Countryvwide.” The reference 1s to
Exhibit 1.15. “In response to Countrywide’s request
for a CPA letter, O'Donna!l also provided a copy of the
bogus letter from Caruse. ialsely advising that he had
prepared L.T’s tax rcturns and verilying that L.T.
was supposedly self-employed at the time. L.T.,
however, never created or signed the documents that
O’Donnell provided to Conntrywide,” [Tixhibit 1.12.]
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“nor did she authorize O'Donnell to provide such
information on her hehaif to Countywide.

“The false information concerning L.T’s
income, assets and cmployment wasg material to
Countrywide’s decision to approve the $44,000 loan
application. Indeed, if Countrywide had known that
the income, assct and emplovment information
provided for L.T. was nol true, Countrywide would
not have approved the loan application that
O’Donnell submitted. The $44,000 Countrywide loan
closed on or about Apml 20, 2007, and O'Donnell
received $37,392 directly {rom the proceeds by a check
payable to AMEX Tlome Mortgage, along with an
additional $1,198 1 {ees. :

_ “O’Donnell  admits and stipulates to  the
admission of the attached documents marked as
Exhibit 1 - 9, 11 and all subparts thercof. He further.
admits and stipulates to the attached Stipulations,
which previously werce (iled with the Court as. Docket
Numbers 86 - 93,7 and in the final form all of these
documents will be attached to the stipulation.

So-do you agrec to all of that?

- I'm sorry, Ms. Lei. did you have something you
wanted to add?

MS. LEIL: Suve, vour Honor. I just wanted to
point out that the attached Exhihits 1 - 9 and 11 are
up on the table.

MR. DENNER: Can I have one second?
THE COURT: Sure.
(Whereupon, the defendant and his attorney
confer.)

THE DEFENDANT: Yes, your Honor,
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THE COURT: Okay.

So what this menns is that these are facts. You
agree to the facts. The facts, these facts, are going to
be part of the determination that I make in this case,
and these facts are established bevond a reasonable
doubt.

You understand that?
THE DEFENDANT: I do.
THE COURT: So do we have a signed
version of the Defendant’s Stipulation?
MR. DENNER: May we sign 1t right now,
your Honor?
THE COURT: Yes, please.
- MR. DENNER: I T might appreach, your
Honor? ,
THE COURT: Yes,
(Document handed to the Court.)
THE COURT: Now. in addition, 1t's necessary -
for me to have a signed stipulation of Waiver of Trial
By Jury, and I take it there 1s a copy of that?

MR. DENNER: With your permission, your
Honor, we will sign thai as well,

THE COURT: Yes,

(Pause in proceicdings.)
MS. LED May T approach. your Honor?
THE COURT: Yes, pleasc.

(Document handed to the Court.)
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THE COURT: So I have had handed up to
me a signed copy of the Waiver of T'mal By Jury signed
by Mr. O'Donnell and NMr. Denner, and by Ms. Lei on
behalf of the government.

Mr. Denner, I want to ask you (o be sure that
you have discussed fully with your client the
advantages and disadvantages of proceeding without
a jury trial but jury-waived?

MR. DENNER: Yes, sir.

THE COURT: Do you have any doubt about

the ability of this defendant” knowingly and

voluntarily to waive hi= vight to a jury (nal?

MR. DENNZR: Tdonot.

THE COURT: Has anything come to your
attention that would suggest that the defendant may
not be competent to waive a jury triai?

MR. DENNER: No, vour Honor.

THE COURT: Thank you.

And, Ms. Lei, has anything come to your
attention that suggests that the defendant may not be
competent or did not knowinglv and intelligently
waive his jury-trial right?

MS. LIET: No. veur Honor.

THE COURT: Based on the discussion that

’ - S Y - . s ] N
we've had this morning, I am satisficd that the
defendant has  knowingly, veluntarily, and
intelligently waived the ght to o jury tral, and, as a
consequence, I am voing (o approve the waiver, which
I'm signing now.

(Pause 1n proceedings.)
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THE COURT: So the next question,
although I have indicated what 1 want to do in terms
of schedule, is to be sure that I have the case law that
the parties want me to be thinking about at this point.

T assume, going through the submissions that

the parties have made, that the parties want me to be
familiar with United States v. Brandon, which 1s 17

F.3d 409, a 1994 case of the First Circuit; United
States v. Edelkind, 467 F.3d 791, a Tirst Cncmt case
from 2006; and Loughrin -1,-O-U-G-H-R-1-N v. United
States, a Supreme Court case from the 2013 term, at
134 S.Ct. 2384.

Are there any other cases that vou would like
me to make myself familiar with?
MR. DENNEIL No, sir. © think that 1s our
position. '
.~ THE COURT: Anything else from the
government?

MS. LEI' Wc¢ understand this is in a

different district. hut just a reference, -US “wv.
McCloskev-Diaz --
THIE COURT: Hold on just a second.

MS. LEL It's cited in the Proposed Jury
Instruction No. 18 that we submitted, Document 112,
It’'s a District of Pucertn Rico case, and it's 824 --

THE COURT: r[‘].xs 1s 1 the supplemental
instruction?

MS. LET: That's correct. It’s in the footnote.
THE COURT: 3247
- MS. LEI: upp.2d 269,

Yy
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'THE COURT: Okay. All right.

So I will try to be as familiar as I can with those
cases which, it seems to me, shape the legal issue and,
hence, the factual 1ssuce in the case.

So the government has indicated, as I
understand it, that we will have Ms. Jenkins here,
and Reade Morrison, I don’t know, male or female?

MS. LEIL: Male.

THE COURT: Mr. Morrison was  the
Countrywide underwriter?

MS. LEI: Correct.

"THE COURT: And those will be the

government’s live witnesses?

MS. LEIL Correet.

THE COURT: Okay.

And, Mr. Denner, again, who will you be
calling? ‘

MR. DENNIER: We would be calling Neill
Fendly, and we may or may not be calling the
defendant.

THE COURT: Al right.

So I anticipate anvway that the evidence can be
completed on Wednesday, but as I indicated, my
schedule is such that [ want to be sure that we get the
evidence completed next week.

I am not suve that it requires extensive
additional time, but [ think what I would prefer to do
is, if the parties wish (i, permit you an opportunity to
submit a brief momoranda after the evidence 1s



completed and have, ¢ffectively, closing argument the
following week. '

Does that then make -- if we did 1t on Tuesday,
the 21st, nine o’clock, which was going to be trial time
anyway?

So if you submit yorr memorandum by noon on
the 20th, that will give me a chance to review it, and' -
why don’t we make it ton o’clock on the 21st, and it
will be my intention to rule from the bench.

All right?
MR. DENNUER: Yes, your Honor, that’s fine.

MR. BALTHAZARD: I'm sorvy. your Honor.
‘T was 1ook1no for my calendar.

The date for the hearing?
THE COURT: 21st at ten o'clock, , which -- |
MS. LEI: And the memo is due on the 20th.
THE COURT: On the 20th by noon.

- MR. BALTHAZARD: Okay.

THE COURT: This is not an extensive brief,
but something that focuses me on anything that the
~ parties think will be helpful to me as I think this
through.

MS. LEI. We¢ are expecting to do short
openings as well.

THE COUR™: Okay.
MS. LEIL Okav.

THE '(“AOURT: Emphasis on  “short” or
“brief,” Ishould say. ' :
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MS. LEI: Your Honor, would you like us to
retain custody of the exhibits?

THE COURT: Yes, I would.

We'll hold onto the Waiver of Trial By Jury and
the narrative, Deflendant’s Trial Stipulation, but
when things are concluded, it will become the record.

MR. BALTHAZARD: Thank vou.

, THE COURT: But the Defendant’s Trial
Stipulation in its navrative form and the Waiver of
Trial By Jury will he enterced on the docket now. I'll
pass them back to Mr. Lovett for this purpose.

All right. So I will see you on Wednesday, nine
o’clock.

We will be 1n recesa.
THE CLERI All rise.

(Proceedings adinurned.)
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I, James P. Gibbhons. Official Court Reporter for
the United States Distvict Court for the District of
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APPENDIX F

UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSIETTS

UNITED STATES OIF AMERICA
V. '

MICHAEL P. O’DONNIAILL,
Defendant

Criminal No. 13-10262-DPW
WAIVER OF TRIAL BY JURY
I, MICHAEI, P. O'DONNELL, was fully

hereby waive that right. ind request the district court
(Woodlock, J., presiding) to try all issues without a
jury. I also waive my right to special findings.

Defendant’s Signature:  /s/ Michael P. O'Donnell
' MICHAED P. O'DONNELL

Date: ' 77110/

7110/15
Approved: /sl Jeffrev A, Denner

JEFFREY AL DENNER

1

Date: T/10/1E

The Umted States of America consents to the
defendant’s waiver of a jury trial.

/s/ Mark J. Balthazard
MARK J. BALTIHHAZARD
VERONICA M. LI
Assistant U.S. Attorneys
Date: 7/10/15 ‘

'7‘).1
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"~ APPENDIX G
ORDER:

I find that the defendant has knowingly,
voluntarily, and intelligently waived the right to a
jury trial, and I hereby approve the waiver.

/s/
United States District Judge

Dated: July 10, 2015
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APPENDIXH

AQ 245B (Rev, $015) Judgment in o Criménal Gons
e Shem 1

UNITED STATES DISTRICT COURT

District of Massachusetts
UNITED STATES OF AMERICA
v,
MICHAEL P. O'DONNELL

JUDGMENT {N A CRIMINAL CASE

)
)
; Case Number: 11 13 CR 10262 - 001 - DPW
'{ USM Number: 95518-038

James L. Sultan

3y Defendant’s Atiomney

THE DEFENDANT:
[A pleaded guilty to cuunt(s)

[ pleaded nolo contendere to count(s)

which ‘was accepted by the court.

2 was found guilty-on count(s) 4
.after a plea of not guilty.

The de'fe_ndﬁm is adjudicated puilty of these offenses:

Title & Section Nature of Offense
18USCE 1344 Attempted Bank Fraud

Courit

The defendant is senienced as provided in pages 2 through ___f’ of this judzment. The sentence iy imposed pursuént.lo
the Sentencing Reform Act of 1984,

T2 Thie defendant has been found not guitty on couni(s)

3 Count(s) i Dare dismissed on the motion of the United States.

... Iis ordered that the defendant must notify the United States 2tinney for thic ict within 30 days of
ormailing address until ali fincs, restituiion, costs, and specind vssess) mposed by cment arg {ully
the defendant must notify the court and United States attornzy of changes in 2C0AORIE CIFCRIMSIANGOS.

any change of name, residence,
[ ifordered {o pay restitution,

121472015

Riie af jeapeiting of S

U Ul

e of Judge

Douglas P. Waoodlock
Unifed States District fudge

e of Jul

./5{’ (7420 .A{,/ /7, M/S

D



.AO 2438 (Rev. 10/15) Judgrent in Criminai Case
e ._Sheet 2 ~ Imgrisorment

DEFENDANT: MICHAEL P. O'DONNELL
‘CASE NUMBER; 1:13 CR 10262 - 003 - DPW

IMPRISONMENT

. 'Thg_défendam is hereby commitied to the custody of the United Siaies Burcau of Prisons to be imprisoned for a
totalierm of: . 36 month(s} .

The court makes the following recommendations to the Bureau of Prisons:

4. That the defendant be designated to serve his sentence ot
2. That the defendant participate in a pragram for subss

CP Davens.
o s diracted by the Bureau of Prisons.

[J: The deféndant is remanded to the enstady f the Vinited Ststes

Marshel,

O The defendait shall surrender (o the United States Marshal iz *his district:

B ot . 0 am 0 pm on

O as notified by the United States Marshal.

%8 The deéfenidant shall surrender for service of sectence @ the Ensi.i!u:‘in'n designated by the Burcau of Prisans:
@ beforezpmon  VESRO6

O s notified by the United States Marvshnl.

£ asinstified by the Probation or I'retrial Services Office

RETURN

“Thave exccuted this judgment as follows:

Deferidant delivered on

Judgment —Tage 2

-

UNITED STATES

By

T BIAGTY UNITED §7

.,
(R}

>}
A

S IAARSHAL



AO3245B (Rev. 10/15) Judgment in o Crimin! ¢
B .o ... . Shzetd — Supciviscd Rs

SudgnentFoge ] eof

DEFENDANT: MICHAEL P. O'DONNELL
CCASENUMBER: 1:13 CR (0262 . (01 -DPW
' SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on stpervised release fora term of @ 1 yeads)

which the defeadard is released withia 72 hours of release frorh the

The defendant must report 1o the probation office in the di
custody 'of the Bureau of Prisons.

The defendant shal) not commit dnother federsl, state or lagat crime.

‘The defendant shall not unlawfuily: possess s controlled substance
substance. ‘The defendant shall submit to one drug tect withir. 3
thereafter, as determined by the court.

e defeadany shall refroin from 2y wnlav
3 of s {rom Lnju isunment end 2t lez:

two periodic drug tests

mination that the defendant poses 2 low risk of

‘O The above drug testing condition is suspended. based on the e 11°c deta
future substance abuse. (Chect, i applicabls.j

‘The defendaat shall not possess a firearm, ammunition, des e device, or amy niher dangerous Weapen. (Chick, if dpplicable.)

the probation oificer, (Cheeb, if opplicahle)

The defendant shall comply with the requiveme

4]
O Thé deféndant shall cooperatc in the colleciion of DHA as die
i

2 U.S.C. § 16901, ¢f seg.)
as dirécted by the probation officer, the Bure: hich he or she residés,
Works, is a student, or was convicied of a qualifying o

L] The defendent shell participate in in approved program, {pr in s vioience. fChaek, f applicoble,)
‘If this judgment imposes 2 {inc or restitution, it is & conditing o7 sunervised relrese that the defendant pey in accardance with the
Schedule of Payments sheet of this judgment.

ith any additional conditions

The defendant must camply with the standard conditions that fave bren adapted by this court es well as

on !he attachied page.
STANDARD CONDITIONS OF SUPERVISION

1) ihe defendunt'shall not leave the judicial ‘dis!ricl without the penrissian of the tourt or probation officer;

«dl by the court or probation officer;

2)  the defendant shall report 10 the probation offices in & manaer and frequency ditee
3) ihe defendunt shalt answer truthfully ail inquivies hy the probation offiser and followv the instructions of th¢ probation officer;

cd other Gamily responsibi

4) ‘the defendant shall support his or her dependents and

5) the defendant shall work reguinrly at a lawful occupation, unt2es exsused by the peobation officer for s’.‘hoeling‘. training, or oitier
acceptable reasons;

6) the defendant shal notify the probation officer at teast ter days prict to uny chunge in residence or emplayvent;

7) - the defendant shall refrain fram excessive use of glochol 4

v ¢ nut purchase, 1
--controtied substance or any paraphcrnalie relnied to any con i

f s, use, distribute, or sdninister any
nd gubstanees, ex )

{as preseri v & physician;

8) the defendant shall not frequent piaces where controlled substane d, used, diswibuted. e administered;

e illegaily s

9)  thedefendant shial not associate with 2ny persons engaved i
Jelony, unless granted permission to do 50 by the prabation ¢

cr;_riminal activity aed shall not associate with tny person convicted of &
e : o

10) - the defendant shall permil a probation officer to visi
contraband observed in plain view of the probation o

i1) thedefendadit shall notify the probation officer within seventy -t hioes of buiog sricsted or questioned by » faw enforcement officer;.

12)  ihe defendant shali riot enter Into any agreement to act at un infurmer or a special agent of a law enforcement agency without the
‘permission of the court; and ’

i by he defendant’s cfiminal
wns and 1o confirm the

may be oceasion
o mrake such uniif

13) -as difécted by the probation afficer, the defendant shali -
record or personal history or characteristies and shall par
defendant’s compliance with such noification reguincineat




AO245B (Rév. 10/18Y Judgment in a Criminal Case
“Sheet § — Criminal Moniciaty Penalrics

hidgment — Page,

DEFENDANT: MICHAEL P, O'DONNELL
CASENUMBER: 1: 13 CR 10262 - 001 - DYW

CRIMINAL MONETARY PENALTIES

The defendani must pay the total criminal monewary pen @ the schedule of povinents on Shect 6.

L Assessment Restltution
TOTALS $ ~100.00 § .00 3
D The determination of restitution i« deferred vati} AR Fud Fadga g Criminal Coce 30 2450) will be éntered

after such determination,

i) 1 the failowing payees in the amount listed below.

[} The defendant must make restitution Greluding sommurio reis

receive an gporoximately h:oi»\onioncd eyment, untess specificd othérwise in'

Ifthe defendant makes a partial payment, each pavee s y
Howeve:s, pgiant to 181500 F 3664(), alt nunfudcral victims must be paid

€ priority order or percentage payment caluma below.
‘before the United States is paic.

Name of Paver
3 2

[0 Restitution amount grdcred pursuant (o plea agreement §

00  Thedefendant must pay interest oa r 'sliluii'._;n and a fine of
" fifteenth day after the date of thic ju ent, pursuaoi o 1
to pehalties for delinquency and defauli, pursuant (v 18 U.§

(3 Thecourtdetermined that the defendant does rot have the aniifiy 14 pay interest and it is ordered that:

=] _'th:'.in!ércs( requirement is waived for the O fise 1) vast

O the fnl:msl’rcquircn1cvli fonthe O fine O ses inonedified ay folows:

& of Tiite 18 fo offenses commined on orafter

*Findings for the Wotal amount of fos:

dre r'.}uircd upder Chooters 107 110, TH0A, ane
-Seplember 13, 1994, but before Apri! 23, 1955,

<3
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. AQ245B i(Rev. L0/15) Judgment in a Criminal Case

. ‘Shiegt 3A — Supérvised Releasr 5 : . PN
Jvdgmeni-Page 9 of B .

BEFENDANT; MICHAEL P. ODONNELL
CASE'NUMBER: = 1:13 CR 10262 - 00 - DPW

ADDITIONAL SUTERVISED RELEASY TERMS
1 The*défgndantﬁis prohibited from possessing a firgarmy, dostructive davics, or other dangerous weapen.

jefér)dam Isto pay the balance of any fine imposed accarding lo a court-crgered repayment schedule,

3, The-deferidant is'prohibited from inclering new cre ning additionat lines of credit without the approval of
the Probidtion Office while any (inancial obligations re

to vy tequested finar ciat information, which may be shared

he United States Prebation Office;
ne whether the deferdant has

antls-to participate in a program for su
‘Which program:may include testing, not to éxaerd 10¢
revertad 10 the use of aicohol or drugs. The defendant !
“treatment based on the ability to pay oF availability of hir




