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In the Supreme Court of the United States

No. 20-222

GOLDMAN SACHS GROUP, INC., ET AL., PETITIONERS
V.

ARKANSAS TEACHER RETIREMENT SYSTEM, ET AL.

ON WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

BRIEF FOR FINANCIAL ECONOMISTS AS
AMICI CURIAE SUPPORTING RESPONDENTS

INTEREST OF AMICI CURIAE

Amici are a collection of academic scholars and accom-
plished practitioners with deep experience and expertise
in financial economiecs.! Amici have contributed to and ad-
vanced this important field with their research, writing,
teaching, and consulting, including (for some) participat-
ing in securities-related litigation. They have extensive
knowledge of the kind of economic analyses employed to
determine price impact in securities cases, and they are
intimately familiar with public-securities markets. They

! Pursuant to Rule 37.6, amici curiae affirm that no counsel for any
party authored this brief in whole or in part and that no person other
than amici, their members, or their counsel made a monetary contri-
bution intended to fund the preparation or submission of this brief.
All parties have provided written consent to the filing of this brief.
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have a significant interest in the proper and efficient de-
velopment of legal principles in this area—promoting a
measured system that respects the legitimate interests of
all stakeholders (corporations and investors alike).

Although each signatory might not agree with every
statement in this brief, all agree that price impact re-
quires a proper economic analysis that cannot be sup-
planted by judicial intuition or common sense. Trained
economists regularly use peer-reviewed, accepted eco-
nomic tools and methods to isolate the effect (if any) of
misstatements and omissions on market price. Those tools
and methods present the most accurate means for deter-
mining whether so-called “general” or “generic” state-
ments impacted the market, and there is no basis for a ju-
dicial shorteut to that purely empirical inquiry.

Amici are:?

Terrence Blackburne, Assistant Professor at the
College of Business, Oregon State University.

Audra Boone, C.R. Williams Professor of Finance at
Texas Christian University’s MJ Neeley School of Busi-
ness.

Zahn Bozanic, William Hillison Associate Professor
of Accounting and Director of the Ph.D Program in Ac-
counting at Florida State University.

Matthew D. Cain, Senior Fellow at the Berkeley Cen-
ter for Law and Business, University of California.

Murillo Campello, Lewis H. Durland Professor of F'i-
nance, at the S.C. Johnson College of Business, Cornell
University.

B. Espen Eckbo, Tuck Centennial Professor of Fi-
nance and Founder, Lindenauer Forum for Governance

% The views expressed in this brief do not necessarily reflect the
views of the institutions with which the individual amici are or have
been associated.



Research, at the Tuck School of Business, Dartmouth Col-
lege.

Steven P. Feinstein, Associate Professor in the Fi-
nance Division at Babson College.

Mark J. Flannery, Bank of America Eminent
Scholar, at the Warrington College of Business Admin-
istration, University of Florida; former Chief Economist
at the SEC.

Martin J. Gruber, Professor Emeritus and Scholar in
Residence at the Leonard N. Stern School of Business,
New York University.

Rustom M. Irani, Assistant Professor of Finance and
Julian Simon Faculty Fellow, at the Gies College of Busi-
ness, University of Illinois at Urbana-Champaign.

Joseph R. Mason, Professor at the College of Busi-
ness, Louisiana State University; Senior Fellow at the
University of Pennsylvania’s Wharton School of Business.

Jeffry M. Netter, Chair of the Department of Finance,
Josiah Meigs Distinguished Teaching Professor, and Pro-
fessor of Finance at the Terry College of Business, Uni-
versity of Georgia.

Phillip Quinn, Assistant Professor of Accounting and
Lane A. Daley Endowed Fellow, at the Foster School of
Business, University of Washington.

Jay R. Ritter, Joseph B. Cordell Eminent Scholar in
the Eugene Bingham Department of Finance at the War-
rington College of Business, University of Florida.

Nejat Seyhun, Professor of Finance and Jerome B.
and Eilene M. York Professor of Business Administration
at the University of Michigan’s Stephen M. Ross School
of Business; Director of the Financial Engineering pro-
gram at the University of Michigan.

Israel Shaked, Professor of Finance and Economics
at the Boston University Questrom School of Business.



Anjan V. Thakor, John E. Simon Professor of Fi-
nance at the Olin School of Business, Washington Univer-
sity in St. Louis.

Jennifer Wu Tucker, Cook/Deloitte Professor, at the
Warrington College of Business Administration, Univer-
sity of Florida.

INTRODUCTION AND
SUMMARY OF ARGUMENT

This case presents important questions about how
courts should examine “price impact” at the class-certifi-
cation stage of a securities-fraud case. At various stages
of these proceedings, petitioners have suggested that a
statement that is “legally immaterial” can never have
price impact; that “generic” statements can never affect
share price; and that judges should exercise common
sense in evaluating “general” statements—with a strong
presumption, again, that such statements categorically
lack price impact. Indeed, according to petitioners, unless
legal intuition is interposed as a safeguard against abuse,
it will be “virtually impossible” for corporate defendants
to rebut “price impact” in price-maintenance cases.?

Petitioners are wrong. Contrary to petitioners’ con-
tention, economic analysis is necessary to determine the
actual effect of a misstatement or omission on share price,
and courts cannot substitute judicial intuition or common
sense for rigorous economic analysis. Economic tools are
routinely used to analyze the impact of all kinds of state-
ments on market price, including so-called “general” or
“generic” statements—and those “general” statements

3 Although petitioners have substantially narrowed their position
in their merits brief, amici address their recent theories in the case,
especially as those theories still relate to the latest iteration of peti-
tioners’ arguments.



can indeed (under the right circumstances) have price im-
pact. Economic methods can reasonably disaggregate the
effects of confounding information on price drops, isolat-
ing the effect (or lack thereof) on challenged statements.
And none of this suggests that corporate defendants will
be left powerless to oppose class certification—the same
tools that establish price impact can disprove price impact
where the challenged conduct in fact did not affect the
market price.

At its irreducible core, price impact reflects the actual,
real-world effect of a misstatement or omission—an em-
pirical question turning on empirical work, not common
sense, intuition, or legal presumptions. Trained econo-
mists can, and regularly do, answer these questions in re-
liable ways that petitioners’ novel proposals cannot.

A. According to petitioners, a statement or omission
that is “legally immaterial” can never have price impact;
it is perfectly appropriate for judges to make intuitive,
“common sense” judgments about whether a market
would naturally react to certain statements; and these ju-
dicial determinations can be made with or without hard
economic or empirical data.

Petitioners are mistaken. Price impact is ultimately a
factual question; it is purely empirical. It asks what actu-
ally happened in the marketplace, not how a hypothetical
“reasonable” investor would have responded. E.g., Halli-
burton Co. v. Evica P. John Fund, Inc.,573 U.S. 258, 263-
264 (2014) (Halliburton I11); Amgen Inc. v. Connecticut
Ret. Plans & Trust Funds, 568 U.S. 455, 467 (2013).
Trained economists use accepted economic tools and
methods, focused on hard economic data, to determine
whether a share price was affected or not. Those tools can
isolate the effect of specific statements or omissions, dis-
aggregate confounding factors, and provide an empirical



basis for deciding what is ultimately an empirical ques-
tion. Judicial intuition—or self-avowed “common
sense”—is no substitute for these accepted economic
techniques.

B. In the proceedings below, petitioners argued that a
“general statement” (whatever that means) cannot have
price impact as a matter of law. Pet. App. 19a (“Under [pe-
titioners’] proposed revision, what it terms ‘general state-
ments’ would be legally insufficient as evidence of price
impact.”). Petitioners are incorrect. Even assuming one
could devise a workable definition of “general state-
ments,” trained economists can measure the effect of
those statements using the same tools that apply to other
representations.

Moreover, a court’s focus is often not limited to what a
firm “generally” said about a topic, but what it failed to
say before a corrective disclosure: “once a company
speaks on an issue or topie, there is a duty to tell the whole
truth,” ‘{e]Jven when there is no existing independent duty
to disclose information’ on the issue or topic.” In re Vi-
vendi, S.A. Sec. Litig., 838 F.3d 223, 258 (2d Cir. 2016).
Thus, “the proper question” for “price impact” is “what
would have happened if [the company] had spoken truth-
Sfully.” Ibid. When there is a direct nexus between an ear-
lier misstatement and a corrective disclosure, economists
can readily determine the front-end impact by measuring
the back-end “reduction in * * * share price.” Pet. App.
18a; see also, e.g., Frank Torchio, Proper Event Study
Analysis in Securities Litigation, 35 J. Corp. L. 159, 164-
165 (2009); David 1. Tabak, Loss Causation and Damages
i Shareholder Class Actions: When It Takes Two Steps
to Tango 6 (NERA Economic Consulting, May 2004)
<https://tinyurl.com/tabak-loss-causation>. That com-
monplace analysis revealed price impact in the proceed-
ings below.



C. According to petitioners, if courts insist upon a
proper economic analysis over intuition and common
sense, it will be “virtually impossible” for corporate de-
fendants to rebut the Basic presumption. Pet. Br. 22. This
is simply wrong. The industry-standard tools and meth-
ods noted above can separate wheat from chaff—and if
there is no price impact, those tools will reveal the lack of
price impact. If it were otherwise, there would be no de-
cisions declaring price impact missing (yet such decisions
exist), and petitioners would not be able to explain their
own filings in this case—unless they are now willing to
concede that their own expert submissions were deficient.

Petitioners also ignore the obvious reason why price
impact is often difficult to rebut. Price impact enters the
stage after a case has survived a motion to dismiss (includ-
ing on materiality); after the PSLRA’s heightened-plead-
ing standards have been satisfied; and after the Basic pre-
requisites have been established. That means the litiga-
tion involves public misstatements disclosed in an efficient
market on a (likely) material subject. Those are the cases
where price impact is expected.

If a statement (general or otherwise) nevertheless has
no effect on share price, no relevance to a company’s
value, and no nexus to a corrective disclosure, it will not
have price impact. And economic experts will be able to
establish that point with accepted scientific analysis.
There is no need to short-circuit the analytical process in
favor of common sense or intuition whenever a defendant
declares the challenged statements somehow too “gen-
eral” to impact market price.



ARGUMENT

A. “Price Impact” Turns On A Statement’s Actual,
Real-World Effect On Market Price—Not Legal
Materiality Or Judicial Intuition

1. a. Contrary to petitioner’s contention, a legal deter-
mination of materiality is irrelevant to a proper economic
analysis of price impact. As this Court has repeatedly con-
firmed, price impact is a factual question. It asks whether
the challenged conduct in fact affected the share price.
Halliburton 11, 573 U.S. at 269. There is nothing hypo-
thetical about that inquiry; it does not ask (unlike legal
materiality) how a hypothetical person would rationally
respond in the same position. Compare, e.g., Amgen, 568
U.S. at 467. Price impact requires a careful study of the
actual effect on price itself—even if the answer deviates
from what an ideal “reasonable” investor might do. E.g.,
U.S. Amicus Br. 18.

“Price impact,” in short, is what the market actually
did—the actual, real-world effect of a statement or omis-
sion on market price.!

b. Trained economists use hard economic data and ac-
cepted economic tools to determine the concrete effect of
a statement or omission on share price. These tools in-
clude event studies, content analysis, valuation models,
and an examination of “comparable” events, among oth-
ers. K.g., Halliburton 11, 573 U.S. at 280; Bricklayers &

* The market price reflects a corporation’s value (i.e., the present
value of discounted future cash flows). An efficient market incorpo-
rates all public information reflecting firm value into the share price.
Halliburton 11,573 U.S. at 268; Basic Inc. v. Levinson, 485 U.S. 224,
244 (1988). Adjustments in the share price thus reflect underlying ad-
justments in firm value—and misleading information (suggesting a
higher or lower valuation) can therefore artificially distort market
price. E.g., FindWhat Investor Grp. v. FindWhat.com, 658 F.3d 1282,
1315 (11th Cir. 2011).



Trowel Trades Int’l Pension Fund v. Credit Suisse Sec.
(USA) LLC, 752 F.3d 82, 95-96 & n.12 (1st Cir. 2014); Es-
ther Bruegger, et al., E'stimating Financial Fraud Dam-
ages With Response Coefficients, 35 J. Corp. L. 11, 25
(Fall 2009); David 1. Tabak, Materiality & Magnitude:
Event Studies in the Courtroom 2 (National Economic
Research Associates, Apr. 1999) (Working Paper #34)
<https://tinyurl.com/tabak-materiality> (also published
in Roman L. Weil, et al., Litigation Services Handbook:
The Role of the Financial Expert (3d ed. 2001)).

These tools and methodologies have been standard
fare in securities litigation nationwide, and the same tech-
niques are also trusted by government actors and private
firms in a variety of other contexts. £.g., Sanjai Bhagat,
et al., Kvent Studies and the Law, Part I, 4 Am. L. &
Econ. Rev. 141, 142 (2002); FindWhat Investor Grp. v.
FindWhat.com, 658 F.3d 1282, 1313 (11th Cir. 2011). They
are widely considered reliable methods of analysis, and
they accomplish exactly what is required in this setting—
isolating a single event’s effects from confounding factors
and disaggregating independent causes behind move-
ments in share price. See, e.g., IBEW Local 98 Pension
Fund v. Best Buy Co., 818 F.3d 775, 782 (8th Cir. 2016);
Bricklayers, 752 F.3d at 90, 95-96 & n.12; Erica P. John
Fund, Inc. v. Halliburton Co., 309 F.R.D. 251, 262-263
(N.D. Tex. 2015); Allen Ferrell, et al., Price Impact, Ma-
teriality, and Halliburton I, 93 Wash. U. L. Rev. 553, 577
n.68 (2015); Merritt B. Fox, Halliburton I1: It All Depends
on What Defendants Need To Show To Establish No I'm-
pact on Price, 70 Bus. Lawyer 437, 443-444, 450-451
(Spring 2015); Frederick C. Dunbar, et al., Counterfac-
tual Keys to Causation & Damages in Shareholder Class-
Action Lawsuits, 2009 Wis. L. Rev. 199, 242; see also Jay
W. Eisenhofer, et al., Securities Fraud, Stock Price Val-
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uation, and Loss Causation: Toward A Corporate Fi-
nance-Based Theory of Loss Causation, 59 Bus. Lawyer
1419, 1427-1428 (Aug. 2004) (“an event study is required
to exclude factors from the overall economy (such as an
overall stock price decline), factors impacting the relevant
industry, and factors related to the specific company that
are not fraud related”).”

2. A judge’s intuition or common sense is no substitute
for that rigorous economic analysis. Contra Pet. Br. 27.

Judges are not experts in the way markets react to
certain kinds of information, the effect of certain disclo-
sures on company value in any given industry, or the re-
action of an efficient market to misleading or false infor-
mation. Intuition and common sense might often mirror
the result of a proper economic study, but the two modes
of analysis are not the same. Price impact is grounded in
real-world events; it is purely descriptive and quantita-
tive. It requires expert analysis and study, using peer-
tested scientific techniques. An informed or educated
guess (even by experienced district judges) cannot ap-
proximate a proper economic analysis.

Indeed, the limits of common sense and intuition are
already reinforced by lower courts themselves. Some ex-
pert analysis will occasionally rely on subjective ele-
ments—such as when deciding the likelihood that a price
impact was the result of two coinciding events (that, for
whatever reason, were not isolated using a scientific
method). Those “subjective” judgments are typically

5 Economists, of course, can perform this work without knowing
whether a judge has deemed a given statement or omission “legally
material.” While it is certainly true that the market will often parallel
the actions of a hypothetical “reasonable” investor, the ultimate ques-
tion, again, remains what the market actually did, reasonable or oth-
erwise. And that question (price impact) can only be answered by ac-
tual economic study.
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based on formal training, industry knowledge, and wit-
ness expertise. And yet judges still subject those in-
formed views to heightened scrutiny—precisely because
they lack the objective, scientific grounding of a data-
driven approach. E.g., Bricklayers, 752 F.3d at 95-96 &
n.12. A fortiori, there is no basis for elevating judicial in-
tuition (or “common sense”) above expert analysis on
complex, empirical questions.

While petitioners now advance a more “modest” ap-
proach (Pet. Br. 21), they would still have common sense
and intuition drive the analysis.® And the dissent below ef-
fectively endorsed the same position—declaring it im-
plausible (per the dissent’s personal assessment) that
market price was affected by petitioners’ misstatements
or omissions. Pet. App. 44a-45a (Sullivan, J., dissenting).
Those positions are incorrect. Courts require experts in
this area because the area requires expertise. What one
views as intuitively right may strike others as intuitively
wrong—and objective, scientific analysis is necessary to
resolve these difficult, fact-intensive questions. See, e.g.,
Topside Financial Economists Amicus Br. 7 (confirming,
without any obvious role for judicial intuition, that “rigor-
ous economic analysis is required to determine whether a
stock price was affected by a particular statement”).

6 Petitioner apparently would still assign judicial intuition a dispos-
itive role whenever the evidence is close. The only difference is that
whereas their former position let judicial intuition categorically pre-
clude consideration of any other evidence, their new position lets
other evidence come in—while still letting judicial intuition play some
undefined, outcome-determinative role in trumping any other show-

ing.
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Because precisely that kind of economic analysis un-
dergirds the decision below, there is no basis for overturn-
ing the Second Circuit’s judgment.”

B. “General Statements” Can Have Price Impact—
And The Same Standard Economic Tools Can Iso-
late Whatever Impact They Have

In the proceedings below, petitioners argued that a
“general statement” (however defined) is per se inade-
quate to establish “price impact.” Pet. App. 19a. Petition-
ers are wrong.

1. Initially, petitioners fail to offer any administrable
line between “general” and “non-general” statements.
And no such workable standard is apparent (as a matter
of economics or otherwise): there is no universal rule sep-
arating out statements that convey relevant information
from those that do not. And it is not a productive use of
judicial or party time to decide whether a given statement

" A proper economic study may rely on data or analysis that over-
laps with elements of a legal “materiality” defense. Price impact and
legal materiality are two distinct concepts; each can be analyzed in-
dependently at the appropriate stage of a case. Petitioner is therefore
correct that a court should not artificially exclude any aspect of a
proper economic analysis simply because it covers the same ground
as a materiality defense. See Halliburton 11, 573 U.S. at 283. But
there is no indication below that any evidence or expert testimony was
excluded on this basis; indeed, quite the opposite—the Second Cir-
cuit’s initial opinion reversed the district court (correctly) for failing
to consider certain aspects of petitioners’ expert submissions (Pet.
App. 76a), and the district court on remand rejected petitioners’ ex-
pert analysis on the merits, not because it (supposedly) overlapped
with a materiality defense. See id. at 27a (“even though defendants
may not challenge materiality at the Rule 23 stage, they may present
evidence to disprove price impact when seeking to rebut the Basic
presumption”; “for example, Goldman presented event studies and
testimony from multiple experts,” but “[t]he district court found this
evidence insufficient”).
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is “general” instead of simply asking whether that state-
ment (however characterized) had price impact.?

Indeed, the same economic tools employed to deter-
mine price impact for “specific” statements work equally
well when applied to general statements. See, e.g., U.S.
Amicus Br. 15-16. An event study, for example, can still
isolate the statement’s effect on share price (Torchio, su-
pra, at 163), experts can still conduct content analysis to
test whether certain concepts were discussed by market
observers (J.A. 605-606, 646-647, 6562-659), and so on. If it
is indeed true that “[t]he more generic the statement, the
less likely the statement is to move the market price” (Pet.
Br. 21), then expert analysis will have little trouble estab-
lishing exactly that in any specific case. There is no justi-
fication for a categorical rule that simply presumes “gen-
eral” statements lack price impact.

2. Petitioner further overlooks that the ultimate ques-
tion is not necessarily limited to how the market reacted
to a “general” statement, but how the market would have
reacted to a full and accurate disclosure on the same
topic. Once a corporation has chosen to address an issue,
it is required to speak truthfully (Vivendi, 838 F.3d at
258)—and that includes disclosing all facts necessary to
make a statement “not misleading.” 17 C.F.R. 240.10b-
5(b). It follows that “the original misstatement and the
corrective disclosure” effectively do “have the same infor-
mational content” (contra Pet. Br. 21). And “[t]he best

8 The same statement can also mean different things in different
contexts. Suppose, for example, that a firm, like clockwork, says in
quarterly filings that, “in compliance with the Foreign Corrupt Prac-
tices Act, we do not pay bribes to foreign officials.” But suppose the
same firm suddenly drops that statement from its latest filing. Each
filing together may convey a different message than an identical filing
viewed in isolation. Cf. Vivendz, 838 F.3d at 257.
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way to determine the impact of a false statement is to ob-
serve what happens when the truth is finally disclosed and
use that to work backward, on the assumption that the
lie’s positive effect on the share price is equal to the addi-
tive inverse of the truth’s negative effect.” Pet. App. 18a
(quoting Glickenhaus & Co. v. Household Int’l, Inc., 7187
F.3d 408, 415 (7th Cir. 2015)).

Economists are capable of determining whether the
same information, properly disclosed at an earlier point in
time, would have impacted the share price. The analysis
requires an examination of the substance of the state-
ments to ensure a proper nexus between the earlier (“ge-
neric”’) statement and the corrective disclosure. But once
that nexus is identified, economists can measure the effect
on share price by analyzing the corrective disclosure it-
self. Petitioner cannot sidestep this accepted economic
technique by citing the so-called “generic nature” of the
original misstatement.

C. Petitioners Are Wrong That It Is “Virtually Im-
possible” To Disprove Price Impact Without Re-
lying On Common Sense Or Automatically Dis-
counting “General” Statements

According to petitioners, if courts insist upon a proper
economic analysis over intuition and common sense, it will
unfairly stack the deck against corporate defendants in
rebutting the Basic presumption. Pet. Br. 22.

1. Petitioners’ argument that it is “virtually impossi-
ble” to rebut Basic cannot explain those cases where par-
ties have rebutted Basic. See IBEW Local 98, 818 F.3d at
782; Ohio Pub. Emps. Ret. Sys. v. Fed. Home Loan
Monrtg. Corp., No. 08-160, 2018 WL 3861840, at *13, *18
(N.D. Ohio Aug. 14, 2018); In re Finisar Corp. Sec. Litig.,
No. 11-1252, 2017 WL 6026244, at *6-*7 (N.D. Cal. Dec. 5,
2017); In re Intuitive Surgical Sec. Litig., No. 13-1920,
2016 WL 7425926, at *14-*16 (N.D. Cal. Dec. 22, 2016);
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Evrica P. John Fund, 309 F.R.D. at 270. While those cases
may not have involved “price maintenance” theories, the
same economic tools can establish or refute price im-
pact—just as petitioners’ experts attempted to do in this
very case. Pet. App. 27a. There is no need to resort to ju-
dicial presumptions about “generic” statements, hypo-
thetical “reasonable” investors, or “common sense.” Es-
tablished economic techniques can do the work without
sacrificing the fact-driven character of the price-impact
analysis—and neither petitioners nor their experts have
explained why these modes of analysis could not show a
lack of price impact in an appropriate case.

Petitioners emphasize that few (if any) inflation-
maintenance cases are denied certification on price-im-
pact grounds, but they ignore the context. Price impact is
not decided at the outset of a case. It does not even be-
come relevant until after the litigation survives a motion
to dismiss (likely including a materiality challenge), and
after the Basic prerequisites are satisfied—confirming
that the challenge involves public information dissemi-
nated in an efficient market. See Matrixcx Initiatives, Inc.
v. Stracusano, 563 U.S. 27, 38 (2011) (materiality); Halli-
burton II, 573 U.S. at 268-269 (Basic prerequisites).
Cases involving weak materiality allegations are dis-
missed outright. The price-impact question is necessarily
reserved for stronger cases advancing past those initial
stages—after a judge has found a viable allegation of ma-
teriality and Basic’s initial criteria met. See, e.g., Pet.
App. 7a (rejecting petitioners’ motion to dismiss on mate-
riality and other grounds).

In short, where a judge has found a viable allegation
that a public statement was made in an efficient market
on a matter relevant to a hypothetical “reasonable” inves-
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tor, it is not surprising to find price impact. Where eco-
nomic analysis can substantiate that expectation, there is
every reason a class should be certified.

2. Petitioners’ parade of horribles is also undercut by
their own expert submissions. Pet. App. 27a (noting peti-
tioners “presented event studies and testimony from mul-
tiple experts”); id. at 67a n.5. As those submissions
demonstrate, petitioners were perfectly capable of attack-
ing price impact via accepted economic methods; their
methodology was simply flawed for specifie, fact-bound
reasons. Id. at 29a-32a, 34a. That price impact was found
here thus does not mean it will always be found in every
case. Petitioners simply had difficulty proving the issue
when the concrete economic data undercut their position.

k %k k

Economists supporting corporate defendants have ro-
bust tools available to establish the lack of price impact,
and corporate defendants have succeeded in doing exactly
that multiple times since Halliburton 11. There is no rea-
son to think that any special rules are required—aside
from asking experts to rigorously apply established eco-
nomic techniques to the facts of each case. That kind of
economic analysis will fairly determine (yes or no)
whether a misstatement or omission had any real-world
effect on price.

The Second Circuit applied the correct legal standards
below—asking whether the district court erred in its as-
sessment of the parties’ competing expert submissions.
The lower courts did not exclude any evidence from those
analyses, and they did not short-circuit the experts’ em-
pirical reviews. The fact that the district court favored one
side over the other is not proof that price impact is impos-
sible to refute.
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CONCLUSION

The judgment of the court of appeals should be af-
firmed.

Respectfully submitted.

JAY W. EISENHOFER DANIEL L. GEYSER
DANIEL L. BERGER Counsel of Record
GRANT & EISENHOFER P.A. ALEXANDER DUBOSE &
485 Lexington Ave., 29th F1. JEFFERSON LLP
New York, NY 10017 Walnut Glen Tower

8144 Walnut Hill Lane, Ste. 1000
Dallas, TX 75231

(214) 396-0441
dgeyser@adjtlaw.com

MARCH 2021



