.'
STATE OF WEST v IRGINIA /

At the Supreme Court of Appeals continued and held at Charleston, Kanawhs County, on |
the 237 of July, 2020, the following order was made and entered in vacation:

Ashlee R. Hull, individually and in her capacity I
as co-executrix of the Estate of John Edward Hull, Sr.,

and Misty D, Adkins, individually and in her capacity

as Co-Executrix of the Estate of John Edward Hull; Sr.,

Plzaintiffs Below, Petitioners

vs.) No. 18-1028

Dr. Muhammed Samar Nasher-Alneam,

Neurology & Pain Center, PLLC,

Dr. Clark David Adkins, Bone and Joint Surgeons, Inc,,
Dr. Deleno H. Webb, 111,

The Estate of Eric S, Webb, PLC,

and Area Psychiatric and Psychotherapy Group, Inc.,
Doe Physicians 1-99, Doe Pharmacies 1-99,

Doe Pharmacists 1-99, and Doe Corporations 1-99,
Defendants Below, Respondents

ORDER

The Court, having Maturely considered the petition for rehearing filed by Joseph H. Spano,
Jr., Pritt & Spano, PLLC, counse| for the petitioners, Ashlee R. Hull, individually and in her
Capacity as co-executrix of the Estate of John Edward Hull, Sr., and Misty D. Adkins, individually
and in her capacity as Co-Executrix of the Estate of John Edward Hull, Sr., and the response filed
thereto, by the respondents, Bone and Joint Surgeons and Dy Clark David Adkins, by J. Dustin
Dillard and Morgan E, Villers, Flaherty Sensabaugh Bonasso PLLC, their attorneys, is of opinion

to and does hereby refuse sajd petition for rehearing. Justice Workman is disqualified.

A True Copy Attest: /s/ Edythe Nash Gaiser

Clerk of Court




STATE OF WEST VIRGINIA
SUPREME COURT OF APPEALS

Ashlee R, Hull, individually and in her capacity

as co-executrix of the Estate of John Edwargd Hull, Sr., FILED

and Misty D, Adkins, individually and in her capacity February 24, 2020
as Co-Executrix of the Estate of John Edward Hull, Sr,, EDYTHE NASH GAISER, CLERK
Plaintiffs Below, Petitioners SUPREME COURT OF appeaLs

OF WEST VIRGINIA

vs.) No. 18-1028 (Kanawha County 18-C-673)

Dr. Muhamnied Samar Nasher—Alneam,
Neurology & Pain Center, PLLC,

Dr. Clark David Adkins, Bone and Joint Surgeons, Inc.,
Dr. Deleno H. Webb, I,

The Estate of Eric S, Webbh, PLC,

and Area Psychiatric and Psychotherapy Group, Inc.,
Doe Physicians 1-99, Doe Pharmacies 1-99,

Doe Pharmacists 1-99, and Doe Corporations 1-99,
Defendants Below, Respondents

MEMORANDUM DECISION

Petitioners Ashlee R Hull and Misty D. Adkins, by counse] Joseph H. Spano, Jr., appeal
the Circuit Court of Kanawha County’s October 18,2018, Order Granting Defendants® Motions
to Dismiiss, Respondents Dr. Muhammed Samer Nasher-Alneam (“Dr. Nasher) and Neurology &
Pain Center, pL1 ¢ (“NPC»), collectively referred to as the NPC respondents, by counsel Steven
K. Nord and . Taylor Hood, filed & response in support of the circuit court order, Respondents
Dr. Clark David Adkins (“Dr. Adkins™) and Bone and Joint Surgeons, Inc. (“Bone and Joint™),
collectively referred to as the Bone and Joint respondents, by counsel, J. Dustin Dillard and
- Morgan E. Villers, also filed 2 fesponse in support of the circuit court order. Petitioners filed 2
reply.

This Court hag considered the parties’ briefs and the record on éppezl. The facts and legal
arguments are adequately presented, and the decisiona Process would not be significantly zided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds o substantial question oflaw and no prejudicial error, For these reasons,
@ memorandum decisjon affirming the circuit court’s order is appropriate under Rule 2] of the
Rules of Appellate Procedure. .

Mr. Hull treated with Dr. Nasher at NPC from August 2012 unti] Dr. Nasher terminated
their physician-patient relationship on April 28, 2014. Neither Dr. Nasher no anyone from NPC
treated Mr. Hull after that day.



Mr. Hull treated with Dr. Adkins at Bope and Joint at varioys times between April 2004
and August of 2014 ! Neither Dr. Adkins flor any representatives of Bone and Joint had further
contact with Mr. Hull after August of 2014, Mr. Hull died on January 7, 20] 6, froma self-inflicted
gunshot wound to the head.?

On May 21, 2018, petitioners filed this Medical Professional Liability Act (“MPLA™)
action asserting medical professional negligence against respondents stemming from Mr. Hul)’s
death3 In the complaint, petitioners alleged that Mr. Hyj was treated by the respondents for
complaints of chronic pain and slesplessness resulting from multiple vehicle accidents and work-
related injuries. Petitioners asserted that respondents failed to properly treat the causes of Mr.
Hull’s pain, were negligent in the prescribing of controlled substances, and‘or fajled to refer Mr,
Hull to other specialists’physicians for treatment. They further alleged that, over the course of
treatment, Mr. Huyl] became addicted to controlled substances, causing him to suffer anxiety,
depression, and increased pain. Per petitioners, Mr. Hull advised respondents that the pain
medication that he was receiving was not controlling his pain, ang that he believed that the pain
medication was making his pain worse, etitioners further alleged that during the course of his
freatment, Mr. Hy]j recognized that he wag addicted to pain medication and requested assistance
for his addiction, According to the complaint, respondents ignored Mr. Hull’s request for other
medical interventions, referrals and options and merely wrote My, Hy]| prescriptions for controlled
substances. Peitioners alleged that, as 5 result of the respondents’ actions, Mr, Hull’s conditions
“went undiagnosed, substantially progressed, substantially mcreased [his] risk of harm, created an
unreasonable risk of addiction and related problems . all of which resulted in the intensification
of [his] severe and debilitating pain, and ultimately resulted in Decedent’s death » Petitioners
alleged that Mr. Hull committed suicide due (o his addiction, anxiety, depression, and pain.

—

' Petitioners maintain that Mr. [{ul} began freating at Bone and Joint in 1998 and tha Dr.
Adkins performed multiple surgeries on Mr. Hull, beginning in 2004,

* Petitioners Were appointed to adminjster Mr. Hull’s estate,

> Prior to the filing of this civil action, petitioners issued a Notice of Clain: and a Screening
Certificate of Merit to the Bone and Joint respondents. In response, the Bone and Joint respondents
sent a letter to petitioners outlining deficiencies with the pre-suit submissions pursuant to
Hinchman v. Gillette, 217 W. ya. 378, 618 S.E.2d 387 (2005). The Bone and Joint respondents
noted that petitioners expert. Dr. Qureshi, a physiatrist, was not quelified to render an expert
opinion as to the care provided by Dr, Adkins, an orthopedic Surgeon. They also noted that the
Screening certificate was deficient because it lumped the medical providers together and did not

response to the Hinckman letter, petitioners’ counsel sent an updated screening certificate of merit,
which was again issued by Dr. Qureshi. The Bone and Joint respondents reiterated that Dy Qureshi
*vas not qualified to render ap expert opinion. The sufficiency of the pre-suit submissions was not
ruled upon by the circuit court and, therefore, is ngt presently before this Court.



In response to the complaint, respondents filed motians to dismiss.* Op September 27,
2018, the circujt court held a hearing on the motions. At the hearing, the circuit court focused on
the issue of whether petitioners’ clajms could be maintained in light of the general rule barring
claims under West Virginia law based on the death of an individual who committed suicide, At
the conclusion of the hearing, the circuit court requested proposed crders with findings of fact ang
conclusions of law from each party.

On October 18, 2018, the circuit court entered an order granting respondents’ motions to
dismiss. Citing Moars v Preston Cty. Comm 7,206 W. Va, ,» 16,521 S.E.2d 180, 188 (1999),
the court found that “negligence actions seeking damages for the suicide of another have generally
been barred because the act of suicide s considered deliberate and intentiona], and therefore, an
intervening act that precludes a finding that the defendant is responsible . . . The circuit court
further found that Petitioners’ claims do not fall within the NarTow exception to the Moats rule,
because Mr. Huj Was not in the custodia] care ofreSpondents, respondents did not kngw that Mr.
Hull yras suicidal, and they did not have 4 duty or an Opportunity to prevent his suicide. The circuit
court did not address the respondents’ remaining arguments in support of their motions to dismiss
because it found the original grounds to be sufficient for dismissal. Op November 16, 2018, this
appeal followed.

Petitioners maintain that the circuit coupt impraper}y dismissed this matter. Under Rule
[2(b)(6) of the West Virginia Rules of Civil Procedure, a Party can file a motjop requesting
dismissal of a claim or counterclaim for “failure to state a claim upon which relief can be granted.”
W.Va R. Civ. p. 12(b)(6). This Court has established that “[a]ppellate revieyw of a circuit court’s
order granting a motion (o dismiss a complaint is de e, Syl. Pt. 2, State ox rel. McGrayw v,

—_—

*The NPC respondents rajsed multiple grounds for dismissal of the complaint. They argued
that the claims were time barred due to the expiration of the statute of limitations, that the
intentional act of suicide barred this negligence claim, and that My Hull’s suicide was too remote
to the treatment provided by the NPC respondents and was, therefore, unforeseeable. The NPC
respondents further asserted that petitioners failed to comply with the MPLA and its pre-sujt filing
requirements, Further, the NpC respondents argued that petitioners cannof maintain claims in their
individual Capacities because (a) their claims are not permissible under the wrongful death statute;
(b) they failed to assert facts to Support a claim for infliction of emotional distress; and (¢) they
cannot maintain claims for loss of parenta] consortium. Lastly, these respondents argued that
petitioners failed to properly serve Dr, Nasher with the complaint.

The Bone and Joint respondents also filed g motion to dismiss, or in the alternative, 5
motion for Summary judgment. They argued that, absent a Very narrow exception that is not
applicable here, West Virginia law precludes negligence actions seeking damages for the suicide
of another. The Bone and Joint respondents also argued that petitioners® claims were barred by the
Statute of limitatigns, Lastly, the Bone and Joint respondents argued that petitioners failed to fully
comply with the pre-suit requirements of the MPLA.

Given that the circyjt court’s ruling is premised upon only one of the grounds raised by the
respondents, this Memerandum decision will focus on the issye relied upon by the circujt court.

3



Scott Runyan Pontiac-Buict, Inc, 194 W, va, 770, 461 S.E.2d 516 (1593). Applying z de novo
review to the record on appeal, we disagree with petitioners.

This Court has repeatedly held that motions to dismiss under Rule 12(b)(6) should be
granted only if it appears beyond doubt that the plaintiff can prove no set of facts in support of
his claim which would entitle him to relief.” Syl. pt. 3, in par, Chapnian v. Kane Transfer Co.,
Inc., 160 W, Va, 530,236 S.E.2d 207 (1977) (citation omitted). Additionally, “the complaint is [to
be] construed in the light most favorable to plaintiff, and its allegations are to he taken as true.”
Lodge Distrip, Co., Inc. v, Texaco, Inc., 161 W, Va, 603, 605, 245 S.E2d 157, 158 (1978).

Here, consiruing the complaint in the light most favorable t0 petitioners, petitioners can
PIOVE ne set of facts to entitle them to the reljef requested in the complaint. It is undisputed that
Mr. Hull committed suicide and died as a result of a self-inflicted gunshot wound to the head. This
Court has long held that “negligence actions seeking damages for the suicide of another have
generally been barred because the act of suicide is considered deliberate and intentional, and
therefore, an intervening act that precludes a finding that the defendant is résponsible . | | " Moats,
206 W. Va. at 16, 521 S.E.2d at 188,

Consistent with Hoats, the circuit court in this matter found that petitioners’ malpractice
claims were barred, unless they fell within a recognized exception to the general rule barring claims
based upon suicide. The circuit court further held that this Court has recognized only one Narrow
exception 1o the general rule “where the defendant is found 1o have had a duty to prevent the
suicide from oceurring” which applies to “someone who has a duty of custodial care, knows that
the potential for suicide exists, and fails to take the appropriate measures {o prevent the suicide
from occurning.” /d % Thig exception has been applied to jails, hospitals, reform schools, and others
having physical custody and control over the persens. /d

In the instant case, the circuit court found, as a matter of law, that petitioners’ claims do
not fall within the narrow exception recognized in Moats: To fit within this exception, petitioners
would have had to allege facts to satisfy each of thege elements: custodial care, knowledge of the
potential for suicide, and failure to take appropriate measures to prevent the suicide from oceurring,
1d. Specifically, the court found that “Mr. HyJj Was not in the custodial care of the Defendants, the
Defendants had no knowledge that Mr. Hull was suicidal, and the Defendants had no duty or even
4n opportunity to prevent Mr. Hull from committing suicide,*

Petitioners also argue that respondents were in a special relationship with Mr. Hull akin to
a custodial relationship. We disagree.® The complaint does not allege that Mr. Huy]| was in the

—_—

* Petitioners argue that this Court should adopt a second exception to the general rule.
Although this Court did discuss the possibility of an exception where the defendant “is found to
have actually caused the suicide,” that exception has not beep adopted by this Court, nor do the
facts of this case cause this Court to reconsider that exception.

6 Alternatively, petitioners argue that Mr. Hull's suicide Was a reasonably foreseeable
outcome because respondents overprescribed opioids to Mr. Hull and failed to treat his addiction,



Custodial care of respondents at the time he committed suicide, nor did petitioners allege that Mr,
Hull had ever been in the custodial care of respondents. To the confrary, the record suggests that
the respondents had ncteven had a patient-physician relationship with Mr. Hull for more than one
Y€&r prior to his suicide. Inasmuch as petitioners allege no facts that would cause this case to fal
within the single, narrow exception to the general rule, we concur with the circuit court’s wel]-
founded conclusion that Mr, Hull’s suicide bars petitioners® claims ?

—_—

This Court declines to make this finding, cspecially where the record reflects that the respondents
did not have 4 continuing relationship with Mr. Hull at the time of his death,

7 Petitioners alsg argue that the circuit coupt improperly considered evidence outside of the
coniplaint, including self-serving statements ofrespondents, when it granted respondents’ motions
to dismiss. Based  wupon a  review of  the record, we disagree.
The circuit court’s order s largely focused upon the allegations contained in the complaint,
whether the complaint failed to state 4 claim against respondents, and whether relief could be
granted under Rule 12(b)(6). This Court finds that that the cireuit court’s findings of facts and
conclusions of lavw are not based upon any self-serving Statements ofrespondents, butinstead were
based upon what was alleged in petitioners’ complaint - and what wasg tellingly absent from the
complaint - for éxample, the absence of any allegation that respondents had physical custody and
control over Mr, Hull at the time of his suicide.

Tothe extent that the circuit court did consider information outside of pleadings, this Count
finds that it vag primarily necessitated by deficiencies within the complaint. Importantly, there js
no indication that petitioners objected (g these materials. Additionally, petitioners cannot ¢lajm
SUTPIIse as petitioners themselves included factual assertions zn attached ten exhibits 1o their
response, which clearly indicates that petitioners knew that (he circuit court would be considering
matters outside the pleadings. Additionally, the Bone and Joint respondents titled their motion as
a Motion to Dismiss Motion for Summary Judgment.

If the motions were effectively converted into motions for summaryjudgmcnt as alleged
by petitioners, then Rule 56(f) of the West Virginia Rules of Civil Procedure would govemn the
Issue, Although petitioners did file an affidavit ag required by Rule 56(1), it was not in conformity
with the rule. Rule 56(f) provides:

(f) When Affidavits Are Unavailable, Should it appear from the affidavits of a
party opposing the motion that the party cannot for reasong stated present by
affidavit facts essentia] to justify the party’s opposition, the court may refuse the

- application for Judgment or may order a continuance to permit affidavits to be
obtained or depositions to be taken or discovery to be had or may make such other
order as is just. -

Rule 36(f) affidavits must outline, with specificity, the materials which are not yetavailable
to the party, but which, if obtained, cngender an issue that is both genuine and material,
Specifically, this Court has keld that



Petitioners further argue that the circujt court erred when it did not consider petitioners’
Statutory prima facje negligence argumen. To the extent that petitioners are attempting to Impose
liability based upon the violation of a Statute or statutes, the violation of 2 stztute is not the only
element that must be shown for liability to attach. “In order to be actionable, such violation must

¢ the proximate cause of plaintiffs injury.” Courtney v, Courtney, 186 \v. Va. 597, 603, 413
S.E.2d 418, 424 (1991), Here, Mr. Huli’s death was the result of a sel -inflicted gunshot wound —
not an overdose on any prescriptions prescribed by respondents. Because the Jower court
recognized petitioners’ inability to prevail on a negligence claim by virtue of the Moats rule, it dig
not e s to petitioners’ Statutory prima facie negligence arguments.

For the foregoing reasons, we affirm,
Affirmed,
ISSUED: February 24, 2020
CONCURRED IN BY:

Chief Justice Tim Armstead
Justice Elizabeth D. Walker
Justice Fvan H. Jenkins
Justice John A Hutchison

DISQUALIFIED:

Justice Margaret . Workman

—_—_—

the party making an informa] Rule 56(f) motion must satisfy four requirements, [t
should (1) articulate some plausible basis for the party's beljef that specified
“discoverable” matenial facts likely exist which have not yet become accessible to
the party; (2) demonstrate some realistic prospect that the material facts can be
obtained within a reasonable additional fime period; (3) demonstrate that the
matenal facts will, if obtained, suffice to engender an issye both genuine and
material; and (4) demonstrate good cause for failure to have conducted the
discovery earljer,

Crum v, Equity Inns, Inc., 224 W. v, 246, 254, 685 S.E.2d 219, 227 (2009) (citing Elliou v
Schooleraft, 213 W, Va. 69, 73, 576 S.E.24 796, 800 (2002)). Here, the affidavit submitted by
petitioners failed to identify materia] facts, if obtained, which would make this case fall within the
MaITow exception described in Moats. As such, dismissal was proper without further discovery.,
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

Estate of John Edward Hull, Sr., and
MISTY G. ADKINS, individually and
in her capacity ag Co-Executrix of the
Estate of John Edward Hull, Sr.;

P]aintiff's,
Civil Action No. 18-C-673
V. Judge Joanng I Tabit

DR, MUHAMMED SAMAR NASHER-ALNEAM,
NEUROLOGY & PAIN CENTER, PLLC,

DR. CLARK DAVID ADKINS, BONE AND

JOINT SUR GEONS, INC., DR. DELENO H. WEBB, 111,
The Estate of ERIC S. WEBB, PLC,

and AREA PSYCHIATRIC AND PSYCI-‘IO’I‘I-IERAPY
GROUP, INC,, DOE PHYSICIANS 1-99,

DOE PHARMACIES 1-99, DOE PHARMACISTS 1-99,
and DOE CORPORATIONS 1-99,

Def’endants.

On September 27, 2018 this matter came hefore the Court for 5 hearing gn
Defendants, Bone ang Joint Surgeons, Inc's and Dr. Clark D. Adking', Motion to
Dismiss/s\’fotion for Summary Judgment ang on Neurology & Pain Center, PLLC'
Motion to Dismiss ang on Dr, Muhammed Samer Nasher—Alneam’s Motion to
Dismiss (collectively “Motions to Dismiss?). Defendants Neurology & Pain Center,
PLLC ("NPC" ang Dr. Muhammed Samer Nasher-Alneam (‘Dr. Nasher”) app;ared
by their Counsel, Ryan Q. Ashworth, Esq. and §. Taylor Hood, Esq, Defendants Dy,

Clark Davig Adkins (“Dr. Adkins”) angd Bone zang Joint Surgeons, Ine. ("Bone andg

A



Joint" znd together with NPC, D¢ Nasher, and Dr. Adkins, the “Defendants“)
= .
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Ir counsel, J. Dustin Dillarg, Esq. Plaintiffc Ashlee R. Hull and

Misty G. Adkins appeared by rheir counsel, Joseph H. Spano, Jr, Esq.

In addition tg entertaining oraj arguments of counsel, the Court was n

receipt of the following pleadings:

1. Complain;

S

Defendants, Bone and Joint Surgeons, Inc’s and Dy Clerk D. Adking’,
Motion g Dismiss/Motion for Summary Judement or, in The
Alternative, Answer to Plaintiffs Complaint (“Dr. Adking and Bone

\

and Joint's Motion”):

3. Memorandum of Law in Support of Defendants, By,
ne’s and Dr Clark D. Adking’, Motion tg Dismis:s/f\'lotion
¥ Judgment;

N
jout
~

oQ
D
[@]
jot
w
[ p—

4. Neurology & Pain Center, PLLCs Motion tg Dismiss with Incorporatad
Memerandum of Law "NPCs Motion”).

5. Dr. Muhzammed Sarazr Z\Iasher-,—\lneam’s Slotion g Dizmiss WwWith
Incorporated Memorandum of Law (“Dr. Nasher's Motion™):

N

Plaintifty Ominibus Response to Defendant Newrology & Pain Center,

PLLC’s Motion to Dismiss with Incorporated Memorandum of Law and
Defendant:s, Bone & Jgint Surgeons, Inc's and Dy, Clark D. Adking’
Motion g Dismiss/for Summary Judgment or, in The Alternative,
Answer tg Plaintiffy Complaint and Memorandum jn Support Thereof
("Plaintiffs Response”); and

7. Plaintiffs’ Response to Defendant Dy Muhammed Samer Nasher-
Alneam’s Motign to Dismiss with Incorporated Memorandum of Law.!




r—f.

ire
counsej’

record in thig case,
nsel’s arguments, ap

makes ths

(l‘

following
findings of fact g, nd conclusions of

law:

FINDINGS OF FACT

1. Plaintiffs allege that John Bdwarg Hull, Sr. was treated by the
Defendants for Complaints of I chronic pain and ¢ sleepleseness resulting from multiple
ehicle accidents and work-related Injuries which, according to the Complaint‘_. Ly
Hull suffereq as early as the 1970°s. (Compl. 193, 5, 21)

Sassert that the Defendants 1 failed tg broperly treat the
his pain, weye negligent in the prescribing of controlled substances g
Tull to othey S})ECiEiUSLS/}J’h_\'Sicffi1:\ for treatment. ( iP5

Compl. ¢

o

of treatment, Ay Hulj became

ing him tq suffer

anxiety, depression, and
Increased pain. (/4. at $9 28 31.)
4, Plaintiffs allege that during the course of treatment ; . Hull advizeq
the Defendants that the

¢ pain medicatiop he wasg Técelving was pot controlling hig
bain and thas ) he thought the Pain medicatipn was L,almc his pain worse. (Id. at ¢
3, 8, 21)

5. Plaintiffs further assert that during the course of treatment Mr. Hull
recognized that he » was addicted to n Pain medication and requested g assistance for his
addiction. (Id at § 3)

;| <

e



g. Plaintiffs claim that “[ilnstead these Defendants merely
Prescriptions for c controlled subst tances...and/or simply ignored [his] request for
other medica] interventions, referrals and options .. . * ild. 2t G 24.)

7. Plaintiffs allege that, as 3 result of the Defe endants’ alleged ac ions, Mr.
Hull’s conditions  “went undiagnosed, substantially progréssed, substantially
increased [his 8] risk of harm, created ap unrzasonable risk of addition angd related
problems.. a]] of which resulted in the intensification of [his) severe and debil litating

pain, and ultimately resulted in Decedent’s death (Id. at f 31)

8.

—

L 18 undisputsd that Dr. Na:

ll)

her and NPC terminated the physician-
palisnr relationship with Mr. Hull on April 28, 2014 and did not provide any

medica] treatment o My, Hull after that daie. (INP('q \1«,tJ.Jn at Ex. A: Dr. Nasher's

Motion at Fx. A).

g Tt is further undisputed that the last time anyvone from Bone and Joint,
including Dy, Adkins, had any contact with My, Hyj) Was in August of 2014 (Dr.

Adking and Bone and Joint's Motion at $98-9)

100 Mr. Hul died as the resylt of 2 self-inflicted gunshot wound to the

head on January 7, 2016, nearly two vears after Dr. Nasher and NPC last treated
Mr. Hull, and nearly one and one-half years after Dr. Adki ns and Bone angd Joint

last treateq Mr. Hull, (Compl. at Ex 2)

11. Plaintiffs allege that My, Hull committed suicide due to his addiction,

anxiety, depression, and pain. (/d. at S 31.)



12 Plaintiffs submitted & notice of claim and Creening certificate of merit
toc the Defendants and vericus othery medical providers on November 30, 2017, three
and g half years gfer Dr. Nasher and NPC last treated Mr. Hull, and three Years
after Dr. Adkins and Bone and Joint last tr eated My Hull,. (NPCs Motion Ex. B:
Dr. Nasher's s Motion at Ex . B; Dr. Adking’ and Bone and Joint’s Motion at Ex. A)

13. Fol]owjnc én exchange of correspondence among the parties relating to
Plaintifrg submissions, Plaintiffs fileq the instant lawsuit against the Defenda nts in
2018 asserting claims under the West Virginia MPLA (Compl. at p.2)

CONCLUSIONS OF LAW
A, Suicide asabBzart to Recovery

1. “{N]eg]igence actions seeking damages for the suicide of another have

generally been barred because the ap of suicide is considered deliberate ang

inteniional and therefore, an intervening act that preciudes & iinding that the

defendant iz responsibie | = ioats i, Preston County Comm; SSion, 206 W Va. g,
16, 521 S E.94 180, 18& (1999) {citing McLaughlin .- Sulliuan, 123 N.H. 333, 461

A.2d 123 124.25 (1983,

2. The Court

nds,

o
Ay

matter of law, that Plaintiffs medical
malpractice claims against the Defendanis seeking damages for My Hull's suicide
are barred unless they fall within a recognized exception to the general yyule that
such claims are barred.

3. The West Virginia Supreme Court of Appeals has y recognized only gpe

€xceptiion t¢ the general rule, and that 18 1n cases “where the defendant is found to



have had g duty to prevent the suicids from oceurning.” Id.; sez qlso Seiser y

Haruvey, No. 14-0880, at *§ (W.Va, Supreme Court, April 10, 2015) (mem randum
decision).
4. This exception applies 4 “somieone who has a duty of custodial care,

knows that the botential for suicide exizts, and fails to take the appropriate

Imeasures to prevent the suicide from occurring” 7d. at 16, 188.

5. “Speciﬁcally, this exception ] hzs been applied to jails, hospitals, yeform
schools, and others having actual physical custody and contro] over such persong.”

i

Id.; sez qleg Harbaugh v finbarger, 209 W, Va, 57, 543 S E.24 238 2000)
3 I=3 / 5 :
(affirming tria) court’s holding as g matter of law thar decedent’s suicide by

intentiona]]y participating in g game of Russian Roylet e constituted an interven]’ng

cause of hic death that relisved the dafep naant of any liability for having handeq

the

decadent o loaded gun},

6. The Court i

PO

S a matter of law, that Plaintitfy’ claims do pot fall
within the narrow exception recognizeg by the West Virginiz Supreme Couyt of
Appeals because Mr. Hull was not iy the custodial care of the Defendadts the
Defendants hag no knowledge that Mr. Hull was gy icidal, and the Defendants hag
no duty or evenp an opportunity tg Prevent Mr. Hull from committing suicide. As
noted above, wel] OVer ons year had elapsed between the time the Defendants hag
their last encounter with Mr. Huyj] and the datz of his suicide,

7. Ac«:ordingly, the Court finds, a3 g matter of law, that Plaintiffs claims

against the Defendants sesl ing damages for Mr. Hull's suicids are barred,



DECISION

It is hereby ORDERED that

GRANTED: and Plaintiffe’ claims again

st the Defen
WITH PREJUDICE.

The Court recognizes that the Defendants

including challenges tg the sufficiency of Plg

Certificates of Merit, issues relating ig gervice

regarding the statute oflimitations, and

the Defendants’

Lrocess on Dr.

the viability

AMotions to Dismiss are

dants are here ¥ DISMISSED

have raised additiona] 185ues

" Notics of Claim and Screening

N

0

of Plaintiffy’ individual claj

ms
agalnzt the Defendants The Court nesd 1ot address theze here as the Court finds
sufiicient gihey grounds for the dismissal of a1l pending elaims ag cet forth ahove
The objections of any party aggrieved by this Ordey are noted and preserved.
The Clerk of this Court is hereby divected to send copies of this Order to gl
counsel of record.
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Counsel for Defendan
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/s/ 8. Tavlor Hood
Ryan Q. Ashworth, Esq. (WV Bay #10451)
S. Taylor Hood, Esq. (W¢ #11410)
OFFUTT NORD ASHWORT‘H, PLLC
©49 Third Avenue, Suite 300
Post Office Box 2868
Huntington, West Virginia 25728.2858
Counsel for Defendants, Neurology & Puin Center, PL1C

and Dy Muhammed Stumer _/\’(13,"zer-_41neam




