
STATE OF WEST VIRGINIA

At the Supreme Court of Appeals continued and held at Cb 

0 Jttb, 2020, the following order was arleston, Kanawha Countv 
made and entered in vacation:

the 23rd on

shlee R. Hull, individually and in her capacity 

as co-executnx of the Estate ofjohn Edward Hull 
and Misty D, Adkins, individually and in her capacity

I VS.) No. 18-1028

Dr. Muhammed Samar Nasher-Alneam
Neurolog}' & Pain Center, PLLC,
Dr. Clark David Adkins, Bone 
Dr. Deleno H. Webb, III,
The Estate of Eric S. Webb. PLC 
and Area Psychiatric and Ps’ychotherapv Group Inc 
Doe Physicians 1-99, Doe Pharmacies 1-99 '
Doe Pharmacists 1-99, and Doe Corporations 1-99
Defendants Below, Respondents '

Sr.,

and Joint Surgeons, Inc

ORDER

The Court, having maturely considered the 

Drift & Spano, PLLC
petition for rehearing filed by Joseph H. Sp 

counsel for the petitioners, Ashlee R. Hull
ano,

individually and in hercapacity as 

and in her
co-executrix of the Estate ofjohn Edward Hull , Sr.canacit-v r r • and Misty D. Adkins, individually
apacity as Co-Executrix of the Estate ofjohn Edward Hull

thereto, by the respondents, Bone an 

Dillard and Morgan E. Villers

Sr. and the response filed
d Joint Surgeons and Dr. Clark David Adkins 

Flaherty Sensabaugh Bonasso PLLC 
to and does hereby refuse said petition for rehearing. Justice Work '

by J. Dustin 

their attorneys, is of opinion

man is disqualified.

A True Copy
Attest: /s/EdytheNash Gaiser

is(m\%
XiMikliClerk of Court

AZ



STATE OF WEST VIRGINIA 
SUPREME COURT OF APPEALS

»■«' Ml«y D. Adkins, SS" «“'<> ?r,
PWntiS Below, PelmonerC °f JOh" Ed"'ard "“"'S'--

FILED
February 24, 2020

EDYTHE NASH GAISER. CLERK 
SUPREME COURT OF APPEALS 

OF WEST VIRGINIAS‘) *^-1028 (Kanawha County 18-C-673)

Dr. Muhammed Samar Nasher-Alneam
Dr f'l Frf Pain Center> PLLC.
Dr. Clark David Adkins, B
Dr. DeJeno H. Webb, III,
Fhe Estate of Eric S. Webb, PLC

Bcfe„dM;;'B;to:v't;la('ndL°;cor';“ra',»-''-w:

and Joint Surgeons, Inc.one

MEMORANDUM DECISION

J°“ph a Spano'Jr' aPP“>
P.in^

coilecively IfLe ;"S.(sThre t**V* *»» •* Join, ’“TT^

reply.

'he re“rd °" aPP^I- The facts and leaal

*he™ oX” ■

Ai



"d A"*»« of20H.’ Neither Dr Adkins ror m * **** ,imes bel«“" April 2004
comae, with Mr. Hull after August of 20M M Hoi ft? “'f°f Bme a"d ^ fitrther 
gunshot wound to the head.2 ‘ " Mr. Hoi! d,ed on Janua,77, 2016, from a self-inflicted

skk
Hun ^^fanS; %

treatment, Mr. Hull became addtcted ^ ■'"««' ■>»'. over the course of

£ariFr~
" ancus. Petitioners alleged that, as a result nfts/ o ' Hull prescriptions for controlled

pain

ion. and pain

Adkius performed nru Id pie ig^elo r ^ 1' J°"'"
199S and that Dr.

- Petitioners

mUKi 3 N°,iCe °f C'aim a"d • Screening 
sent a letter to petitioners outlining defidencS whh T"^' 'he'Boneand d°>nt respondent-S’.s dr j^-waras=«

=«s=sssiss^sa

were appointed to administer Mr. Hull’s estate.
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In response to 
2018, the circuit

the conclusion of the hearimt. the circuit
conditions oflaw from each party.

the death of an indi viJiM* °[^e Senerai ruie barring 

Court requested proposed orders COmmi"ed suicid=- a7
c-n

With findings of fact and

been baoe“c 188

iipiliiiiliill
[2(b)(6) of tire West Virsinia" RifcoTcj ™‘p 'm,f°perIy dism'«e<i this 
Dismissal ofa claim orcounlerchi,, t -if Procedure. a parly can file
W. Va, R. Civ. p. 12(b)(6). This'Court1has esTablisl''TI! cW"' Upon which "Hefcan b 

er tTan,ms a ipa #f*

matter. Under Rule 
a motion requesting 

e granted.” 
circuit court’s 

ex >*!■ McGraw v.

that the claims^wer8^jr^eibarrede^-I1*UlliP'eaSSr0U^dS for dismissaI of the complaint 77 * ,

mmmmm
3m§SSSm§

ctentorandur^-IS^r^^^S-^-n^^he

y
Given that the circuit 

respondents, this

3



Sco!t Run>'an Pontiac-Buick, Inc 
review to the record

under Ru,e '*xf> *«** be
he 160 W.v" 5^l236,S^E2dToV°(797e7f)(c1^rPt' *’ P**

■■ 3 94 W. Va. 770. 461 
on appeal, we disagree with petit,' S.E.2d 5i6 (1995). Applying 

loners. s a de novo

as true.”

pro^no set of facts to§en t i 11 e°t h'i'm t ̂  th^ rel i ef^eq V° ’S * petitioners> Petitioners

generally been barred because ,he“c a 1J 8 damagK for lhe -Mde of anolherhave
3 ^il^'^l*ih^b,Selb^er|d^nlM'srresponsibleend0’,i;iy0^^

can

lenns vrere barred, unless (hey fell wrll.i ™0»1 ed c 7 I0“"d **»■■* "^practice
bused upon suicide The circuil court furth-rh-,on 10 ,he general rule barring cla,ms 
«cep„„„ 10 lhe general rule 'del,ere ,he drftad-1 n\X' T !'aS rec08"-ed only „„e7,anew
suicide rrom occurring” which aDnlies in “ ‘ S Und 0 have liad a duty to nrevem iho
(lie potential for suicide exists, and fails totekTth* ^ ^ °f custodial care, knows thar

Potential forsuicide, and failure to take appronri^ 6 Cments: custodlal care, knowlJdoe of the
Id. Spec,finally, ,he court found |(] ‘Z~ZT ‘° ,he SUicide from occurring

a custodial

Although Ihis Court difdhcuts'Ihe po^Mty “f ’ SeC°"d “ceplio" ‘° lh‘ general njle 

outcome because ^^’’beni^overprescriber^o^oicl^i'o^^^lj^^^.^^^^bly^ foreseeable
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huh hud hi,, b«d mmpmmnmm m, m.

wnnin the single, narrow exception to the general 1 n° faClb that wou,a cause this case to fall 
founded conclusion Mr. Hu^s sX £"f if Sf™" ai™'

rnmni • , • , , s° argue that the circuit complaint, including self-servi
to dismiss. Based ,

e respondents
7 Petitioners al

court

T„e circui, . - «* ullegatL confined m'l cjJXj 

Xl,nd'V«^ ‘mo. This Court r“r,fa',ThX°ndenn "4
ba-ed'u'CI'S ° a 2re no1 ::':'rd upon any self-serving sipteme'ff S °-f fuels and
on ,f lVha' was allc«cd 'n petitioners' comnhfrf ofrespondenls, bui instead were
con pla,„,. for „,e ^ - nd wha, was tellingly absent from £
control over Mr. Hull al the time 0f his suidde r«Pondenls had physical custody and"

no i, >•„. C *" of pleadm8s. Hus Court
inamation that petitioners objected to the-p . ^ ■ V1 1,11 lS C0mplaint. Imoortantlv there 

surprise as petitioners petitioners eatmo X|m
tesponse, Which clearly ind,cates tha, f fi XX taT f** •» «Mto to f ,
1\ ' 0“1S’de ,he plead'"ST Additionally the Bone - j 1 f1™" COUrt woyld b. consideritm
- "'Orion ,o .msmiss Motion for Summary Judgment. ^ "ri!spmdsn,s HUed their motion as

by nr*- * -***+-«^

be

finds that it

is

(0 When Affidavits Are Unavailable. Should it

reasons stated present by
application for judgment or may orde/a confin°SItl°n! ^ C°Ul1 may reftlse <he 
obtained or depositions to be tahen or d^T^' mlhffch If

appear from the affidavits of a

order as is just.

to the par.y, whjchffjbtdnedHfnjlndgfjf ity’ Ipe juatorials which are not yet available
Specifically, this Court has held that ' ® " ^ mUe ,hat is both genuine fd materia.
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"°‘ "10 Pe""°nerS' ««««y Pnma facie ne^fgence'artment'™' ^ W<w« mle' »«2

For the foregoing reasons, we affirm.

Affirmed.ISSUED: February 24, 2020

CONCURRED IN BY:

Chief Justice Tim Armstead 
Justice Elizabeth D. Walher
Justice Evan H. Jenkins
Justice John A. Hutchison

DISQUALIFIED:

Justice Margaret L. Workman

£ 7st *** «
discoverable' material facts likely exist whi-h h ^ PartyS bellef thal specified 

the party; (2) demonstrate some real! L „7 W ye‘ become eccessible to
obtained within a reasonable addEo 7 7° P ,hi“ the material facts can be 
"Mena,I facls lvilh if obtained, suffice to 777" 1 P) demonslra|e that the 
ma.enal; and (4) demonstrate kood calse 7 7 a" 'SSUe b°lh 80"™= and 
discovery earlier. ' Cause ,or fa'™e to have conducted th-

CrumSchoolcraft, 2B v/vt^r? '576SE ?d 'll' ^ SE2d 2I9-
perifioners failed toiden,,777^77^ *

aITOV exception described i

800 (200?)) h J 22l (2°09) (Giting Elliotl v-
s, if obtained ihich^nul?6’ T ffidavit submitted b- 

t" As such, dismissal was proper
y
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IN the circuit court of kanawha

ASHLEE R. HULL, individually and
EstlZ of John Mwa^d HuTA ^

E"t ?TafJ’ as Co-Executrii of the 
-tate of John Edward Hull, Sr.-

! '
COUNTY, WEST VIRGINIA

Plaintiffs,

v. Civil Action No. 18-C-673 
Judge Joanna I. Tabitdie

JOINT SURGEONS ‘inc ' nS’ B0NE A*’D 
«*° B»Ute oi’lmc S WEBDR PLCLEN° * ™

gho?^
DOE pharmanro 1-9.9,0 CRoXS'^PHARMACISTSan 1-99,

Defendants.

ORDER gMNTJAIG DIHA^PAN;TS

On September 27, 2018 this
MOTlOiAHJXb DISMISS

matter came before the Court fo r aDefendants, Bone nearing on 

Aakins, Motion to
and Joint Surgeons, Inc

■ s and Dr. Clark D.
Dismiss/Motion for Su 

Motion to Dismis
mmary Judgment and 

on Dr. Muhammad
D.sodss (collectively "Motion, to D.sm.es'') 

PLLC ("NFC') and Dr. .Muhammad Samer 

counsel, Ryan Q. Ashworth,

David Adkins ("Dr. Adkins”)

on Neurol °g}' & Pain Center, PLLC’s 

Samer Nasher-Alneam’s Motion to 

■ Defendants Neurol

s and

°gy & Pam Cents
Nasher-Alneam ("Dr. Nasher") appeared 

Esq. and S. Taylor Hood,
by their

Esq. Defendants Dr. 

urgeons, Inc. (-'Bone and

Clark
and Bone and Joint S

A 2



Joint’' and together vvi 

appeared b}' their 

hdisty G. Adkins

with NPC, Dr. Washer., 

counsel, J. Dustin Dillard,

and Dr. Adkins, the “Defendants’1) 

Esq. Plaintiffs Ashlee 

H. Spano, Jr, Esq. 

arguments of counsel, the Court

E- Hull and
appeared by their counsel, Joseph 

to entertaining oral 

receipt of the following pleadings:

Complaint;

In addition

was in

1.

2. Deiendants, Bone and Joint S 
iVlOtlOl ui0eons, Inc. sand Dr. Clark D 

tor Summary Judm 
to Plaintiffs’ Com pi

,u ,.t0 Eismiss/Motion 
Alternative, Answer 
and Joint’s Motion”);

■ Adkins’, 
nent or, in The 

atm ("Dr. Adkins’ and Bone

3. Memorandum of j;Pv.- u, Q,
Surgeons, Inc.’s and Dr. Clark D^Adkirm^M?^5’- B°?e anci Joi™ 

Summary Judgment; ~ ’ J louon to Disraiss/Motion

4. Neurology & pain Cenfor uy y ..
Memorandum of.Law ( tvKc’s Mo'itnT” t0 ^ lnc0i^ed

Er. Aluhamrnecl 
Incorporated Me

o.
- o A Mb 'KS he ?s Mo tlon^"”'" wi,h

rIMAfoMJtrD1f^JCJ1nDef“dan‘ Neu“l0e5" & «*» c,„i.r
Defendants. Bone & Joint SnrionsTM Mliin°ra"d'™ of Law and 
Motton to Dismiss/for Summary 1,‘J J Dr' Clark D. Adkins'
Answer to Plaintiffs’ Complaint a, 1 d6™6'11 °r' m The Alternative 
( Plaintiffs Response")- and d Memorand«m in Support There J

6.

7. Plaintiffs’ Response 
AJneam’s Moti to Defendant Dr. 

to Dismiss with Incor ’ Muhammed Samer Nashe 
porated Memorandum of Law.i

ion r-

' Also pending before the Court i« 
to *aia motion, it is 
both of which

hereby ORDERED 'ibsl Pa>e U“it lhsre tain j to ohpod-
*”" ”MSS rf2° »**■» k«r.t,^rS,ion 1°:hs ^ CMC,

■eso.ae its rulrng on the MoC„s MCA h« take th o=e

2



The Court., having 

arguments, and the 

findings of fact and conclusion

considered these pieadin fi’s, the entire

applicable legal authority,
record in this 

makes the following

counsel’s case,

s of law:

FINDINGS' OF FACT

PIa,ntlffs that J0hn Edward1.
Hull, Sr. was treated byDefend tneants for complaints of chrc 

vehicle accidents
cue pain and sleeplessness resulting from multiple

3nd '™'k-«l«ed injuries which
according to the Comp]

Suflg^gcj amt, Mr.as early as the 1970’s. 

Plaintiffs
(Compl. Ti«j 3j 5> 21.)

2.
assert that the Defendant* fttled

t0 Properly treat theof his causes

substances, and/or failed 

*'1 24, 27.) 

air. Hull became
CaUSmg h,“ 10 —C, depres,on,

Pam, were negligent m the
pi fcscrioing of controlled

to refer Mr. Hull to other
sp&ciabs is/p hysiV-j

3. ilamntls allege that over the course of treatment
addicted to controlled substances,
increased andpam- (Jd- at ^ 2S-3I.) 

Plaintiffs4.
aTege that during the

course of treatment Mr. Hull advised 

receiving was not 

was making his pain

He Defend dUtS thaC the Pain medication he
was

controlling his 

worse. (Id. at

Pam and that he thoughts ■mgln. uhe pam medication
3, 5, 21.)

5. Plaintiffs further
assert that during the course °f treatment Mr. Hull 

assistance for his

recognized that h 

addictio
6 WaS addic‘ed “ medication and

requested
m (Id. at * 23.)

3



6. Plaintiffs claim 

prescriptions for controlled 

other medical interventions.

that '‘[ijnstead these Defendants 

simply ignored [his]

merely wrote
substances... and/or =i

request for
referrals and options • •" (M at *j 24.) 

result of the Defendants’
7. Plaintiffs allege that.: as a

alleged actions, Mr. 

progressed, substantial!
Hull’s conditions "went undiagnosed substantially

yincreased [his] risk of harm, 

problems...all of whicl

created an unreasonable risk of addition and related

of [his] severe and debilitati

(Id. at f 31.)

r resulted in the intensification
ngand ultimately resultedpain,

in Deceaent’s death.” 

undisputed that Dr. Masher8. It is
and

k lan-P at lent relations!! ip with Mr. Hull 

medical treatment to Mr. Bull after that date. 

Motion at Ex. A).

on April 28, 2014 dun chci not provide 

(ivPCs Motion at Ex. A; Dr. Masher's

a ny

9. 11 is further undisputed that the last time
inCll,di"g Dr' Adk”!- any contact wfth

AdkmS' and Bone and Joint’s M

anyone from Bone and Joint, 

was in August of 2014. (Dr.Mr. Hull

otion at S-9.) 

as the result of10- Mr• Hull died
a self-inflicted gunshot 

neariy two years after Dr. Nastier and NPC last 

one-half years after Dr.

wound to thehead -January 7, 2016,on

treated 

Adkins and Bone and Joint
Mr. Hull, and nearly one and

Hst treated Mr. Hull. (Compl. at Ex. 2.) 

Plaintiffs allege that Mr. Hull 

anxiety, depression, and pain. (Id. at ^ 31.)

11.
committed suicide due to his addictio n.

■!



12. Plaintiffs submitted a notice of claim and 

various other medical providers
screening certificate of merit 

on November 30, 2017, three 

■ Hull, and three

the Defendants and 

and a half years after Dr 

after D

to

■ Nasher and NPC last treated Mr
yearsAdkins and Bone 

dasher’s Motion at Ex

and •Joint last treated Mr 

■ B; Dr. Adkins’
• Hull,. (NPC’s Motion E 

and Bone and Joint’s Moti
x. B;Dr.

ion at Ex. A.)13. Following exchange of correspondence 

Plaintiffs fled the i 

asserting claims under the West Virgi

an
among the parties relating 

against the Defendants

toPlaintiffs submissions. 

201S
e instant lawsuit

m
nia MPLA. (C-ompl. atp. 2.)

COi\CLUSIONS OF LAW
A. Suicide M JiJlaiy t cWMco 

' [Njegligence actions

very
1.

seeking damages for the 

aci of suicide i

suicide of another h 

is considered deliberat

avegenerally been barred because the
e andintentional, and therefore, 

defendant
an nAorvening act that precludes a finding that the 

ommission, 206 W. Va. 8 

o. Sullivan, 123 N.H. 335, 461

is responsible . . . Moats Preston County C
16, 521 S.E.2d 180. 18#

(1999) (citing McLaughlin
A.2d 123, 124-25 (1983)).

2. The Court finds, as
a matter of law, that Plaintiffs’

medical
seeking damages for Mr. Hull’s suicide 

recognized exception to the

malpractice claims against the Defendants

barred unless they fall Wlthln a 

such claims are barred.

are

general rule that

3. ine West Virginia Supreme Court of Appeals has

\vhere the defendant
exception to the general rule, and that irs in cases "



have had a duty to 

Harvey, No. 14-0680.
occurring." /a',; m a!eo Se;sw 

April 10, 2015) (memorandum

V.

decision).

4. This 

knows that the
exception applies to "someone who ha

duty of custodials a care..
potential for suicide e.xi 

measures to prevent the suicide from
exists., and fails to take the appropriate

occurring/' Id. at 16, 188. 

exception lias bee
5. Specifically, this 

schools, and others havi
n TPPhccI to jails, hospitals 

custody and control
> reform

vzng actual physical

Coffin burger. 209 Vv
over such

Va. 57, 543 S.E.2ci

persons.Icl.: see also Harbaugh 

(affirming trial

o.
338 (2000)

courts holding

intentionally participating!

cause of his death that

a matter of law that decedent's suicide by 

constituted an intervening 

having handed the

in a game of Russian Roulette 

lieved the defendantrs
of any liability for

decedent a loaded gun).

6. i ne Court finds as a matter of law, 

recognized by the West 

was not in the custodial 

no knowledge that Mr. Hull

that Plaintiffs’ claims do not fall

Virginia Supreme Court of 

care of the Defendants

within the narrow exception

Appeals because Mr. Hull 

Defendants had the
was suicidal and the Defendants had 

committing suicide. As 

the Defendants had

duty or even anno
opportunity to

over one year had elapsed b 

r with Mr.

prevent Mr. Hull from
noted above, well 

their last encounte
etween the time 

suicide.

-matter of law, that Plaintiffs1 claims 

mages for Mr. Hull's suicide

Hull and the date of his 

Accordingly, the Court finds.7.
as a

gainst the Defendants seeking da
are barred.

6



DECISION
Jt is hereby ORDERED

that the Defendants’ 

against the Defendants

Motions to Dismiss areGRANTED and Plaintiffs’ claims
nereby DISMISSEDare

WITH PREJUDICE.

The Court 

including challen

recognizes that the Defendants 

sufficiency of Plaintiffs’

have raised additional T 

Noiics of Claim and Screen

issues
ges to the

Certificates of Merit, i 

regarding the statute of limitat

ing
issues relating to service of process on Dr. Hasher, issues

' and the viability of Plaintiffs' 

address chose he

ions
individual claims

against the Defendants. The 

sufiicienr. other

Court need 

grounds for the dismissal of all

not
fne Court finds 

as set forth above.

re as

pending claims
The objectio ns

this Order are noted and preserved.The Clerk of this 

counsel of record.

rourt is hereby directed to send ■-opies or this Order to all

f\ rt. P i.y eTdriPpENTERED
[3,

HONORABLE JOANNA I. TABITTHE

Modified by the Court)
Prepared by: (Entered as

COJf7YOFtAW.VIW.SS

E t WJE THE RFC0RD6 OF S« ra£60<>5r-^^MstirLDillard

200 cS ®rSAbeTgh B0"aS50 PLLC
(so^^Ao'o' 25338-3843 

%% and Mnt

U.
dd-Af Tl C-9J ^

rj



—isA§JTav]orjiood_ 

s'tp ?'
OFFT^ vnd’ Esq• m *H410) ‘ *'
949 Th--rVN4°RD ASHVV0RTH, PLLC 
p ^dAvenue> Sujle 300 
Post Office Box 2868
Huntmgton, West Virginia 25728-2S6S 

fmd -°S; Cmto'P£icneam
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