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QUESTIONS PRESENTED

WHETHER IM ABSENCE OF DEFENDANT AND DEFEWSE COUWSEL HAVING NOT

" BEENM PERSONALLY PRESENT DURINMG ANY STAGE OF THE TRIAL PROCEEDINGS

!

DID THE TRIAL COURT HAVE JURISDICTION TO PROCEED ANMD EMTER JUDGMENT
AS A MATTER OF LAW?

WHETHER THE TRIAL COURT HAD POSSESSED JURIDICTIONM INM ABSENCE OF
DEFENDANT AND.DEFENSE CONNSEL HAVING NOT APPEARED BEFORE A MAGISTRATE
COURT OF JUDGE TO HAVE A JUDICIAL DETERMINATION OF PROBABLE CAUSE
ESTABLISHING THAT AN OFFENSE OR VIOLATION OF LAW HAD OCCURRED?

_WHETHER THE TRIAL COURT HAD POSSESSEDVJURISDICTION»IN ABSENCE OF

DEFENDANT AND.DEFENSE COUNSEL HAVING WOT BEEN ACGORDED ‘A FORMAL
ARRAIGNMENT TN ORDER.TO PLEAD TO ANY CHARGES FOR WHICH HE STANDS

COMVICTED?

WHETHER THE COURT BELOW.HAVE JURISDICTION CONFERRED TO REMOVE AWND
TAKE COGNIZANCE OF AN ARTICLE III COURT ORIGINAL JURISDICTION.WHEN

A STATE IS NAMED PARTY?
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 SIXTH AMENDMENT -

TABLE OF AUTHORITIES

CONSTITUTION OF THE UNITED STATES

" ARTICLE I, SECTION 9, CLAUSE 2

THE PRIVILEGE OF THE WRIT OF HABEAS CORPUS SHALL NOT BE SUSPENDED,
UNLESS WHEN IN CASES OF REBELLION OR INVASION THE PUBLIC SAFETY
MY REQUIRE IT. . . - :

ARTICLE III

THE JUDICIAL POWER OF THE. UNITED . STATES SHALL BE VESTED IN ONE
SUPREMEYCOURT. . . THE JUDICIAL POWER SHALL EXTEND TO ALL CASES IN
LAW AND EQUITY, ARISING UNDER THIS CONSTITUTION...TO CONTROVERSIES

.TO WHICH THE UNITED_ STATES SHALL BE A PARTY...AND THOSE IN WHICH
-A STATE SHALL BE A PARTY, THE SUPREME COURT -SHALL HAVE ORIGINAL

JURISDICTION{

ARTICLE IV

FULL FAITH AND CREDIT SHALL BE GIVEN IN.FEACH STATE TO PUBLIC ACTS -
RECORDS, AND JUDICIAL PROCEEDINGS OF EVERY OTHER STATE.

ARTICLE VI . ‘ o . ‘
THIS CONSTITUTION AND THE LAWS OF THE UNITED STATES WHICH SHALL

BE MADE IN PURSUANCE THEREOF, AND ALL TREATIES MADE, OR SHALL BE
MADE, UNDER THE AUTHORITY OF THE UNITED STATES, SHALL BE THE -
SUPREME LAW OF THE LAND, AND THE JUDGES IN EVERY STATE ‘SHALL BE

BOUND THEREBY, ANYTHING IN THE CONSTITUTION OR LAWS OF ANY STATE
TO THE CONTRARY NOTHWITHSTANDING. - ~

FOURTH AMENDMENT

THE RIGHT- OF -THE PEOPLE TO BE .SECURE IN THEIR PERSONS...AGAINST
UNREASONABLE. . . SEIZURES, SHALL NOT BE VIOLATED...BUT UPON PROBABLE
CAUSE SUPPORTED BY OATH OR AFFIRMATION. - . |

IN ALL CRIMINAL ?ROSECU@IONS, THE ACCUSED SHALL ENJOY'THE'RIGHT

'TO A SPEEDY~AND PUBLIC TRIAL, BY AN IMPARTIAL JURY OF THE STATE

AND DISTRICT “WHEREIN THE CRIME SHALL HAVE BEEN COMMITTED, WHICH

DISTRICT SHALL HAVE PREVIOUSLY ASCERTAINED BY LAW, AND TO BE

INFORMED OF THE NATURE AND CAUSE OF THE ACCUSATION, .TO BE CONFRONTED -
WITH THE-WITNESSESAAGAINST-HIM, TO HAVE -COMPULSORY PROCESS .FOR .OBTAINING
WITNESSES IN HIS FAVOR,,. AND TO HAVE THE ASSISTANCE OF COUNSEL FOR- .

HIS DEFENSE.

FOURTEENTH'AMENDMENT

ALL PERSONS BORN OR NATURALIZED IN THE UNITED STATES, AND SUBJECT
TO THE JURISDICTION THEREOF, ARE CITIZENS OF THE UNITED STATES
AND OF THE STATE WHEREIN THEY RESIDE. 4
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STATUTES
28 U.S.C. 1251 .

THE SUPREME COURT SHALL HAVE ORIGINAL JURISDICTION OF...ALL ACTIONS
OR PROCEEDINGS BY A STATE AGAINST THE CITIZENS.... |
28 U.S.C. 1654

IN ALL COURTS OF THE UNITED STATES THE PARTIES MAY PLEAD AND CONDUCT
THEIR OWN CASES PERSONALLY OR BY COUNSEL AS, BY THE RULES OF SUCH
%gggg% ~RESPECTIVELY, ARE PERMITTED TO MANAGE AND CONDUCT CAUSE

N.

28 U.S.C. 2241

'(A) WRITS OF. HABEAS CORPUS MAY BE GRANTED BY THE . SUPREME COURT ANY
JUSTICE THEREQF...WITHIN THEIR RESPECTIVE JURISDICTIONS. THE WRIT
OF HABEAS CORPUS SHALL NOT- EXTEND TO PRISONERS UNLESS. HE IS IN CUSTODY

IN VIOLATION OF THE CONSTITUTION OR LAWS OR TREATIES OF THE UNITED
STATES.
28 U.S.C. 2343

A COURT, JUSTICE OR JUDGE ENTERTAINING AN APPLICATION FOR A WRIT
OF HABEAS CORPUS SHALL FORTHWITH AWARD THE WRIT OR ISSUE AN ORDER
DIRECTING THE - RESPONDENT ‘TG SHOW CAUSE WHY THE WRIT SHOULD NOT BE.-

GRANTED
28 U.S.C. 3060

A PRELIMINARY EXAMINATION SHALL BE HELD...TO DETERMINEIJHETHER THERE .
IS PROBBALE CAUSE TO BELIEVE THAT AN OFFENSE HAS BEEN COMMITTED AND

THAT THE ARRESTED PERSON COMMITTED. IT.
28 U.S.C. 459

EACH JUSTICE OR JUDGE OF THE UNITED STATES MAY ADMINISTER OATHS AND
AFFIRMATIONS AND TAKE ACKNOWLEDGEMENTS ,

RULES

RULE 5

- IF A DEFENDANT IS CHARGED . WITH AN OFFENSE OTHER THAN A PETTY OFFENSE
A MAGISTRATE JUDGE MUST CONDUCT A PRELIMINARY HEARING UNLESS...THE :

DEFENDANT WAIVES THE HEARING.

RULE 10 . : : :

THE ACCUSED IS TO BE BROUGHT BEFORE THE COURT TO PLEAD. TO THE CHARGES‘
BROUGHT AGAINST HIM AND ASKED TO ENTER A PLEA. : _

RULE 43 ' '

THE DEFENDANT MUST BE PRESENT AT: THE INITIAL APPEARANCE THE INITIAL
ARRAIGNMENT, AND THE PLEA; EVERY TRIAL STAGE, INCLUDING JURY IMPANEL-

s

~ MENT. AND THE RETURN . OF THE VERDICT; AND SENTENCING.

iv
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.OPIﬁION
THE OPIMIOM OF THE UNMITED STATES COURT OF APPEALS FOR THE EIGHTH
CIRCUIT IS REPORTED AT 18-2571. THE OPIMION FROM THE CIRCUIT BELOW
CAMNMOT BE ENTERTAINED BECAUSE A STATE IS A PARTY IWVOKING THE UMITED
STATES SUPREME COURT ORIGIMNMAL jURISDICTION UMDER ARTICLE III OF THE
COMSTITUTIONM OF THE UMNITED STATES. THEREFORE, JURISDICTION COULD

MOT BE COWFERRED UPON THE -CIRCUIT COURT.

vii



JURISDICTIOMAL STATEMEMT

THIS SUPREME COURT OF THE UMITED STATES BY ARTICLE III POWER HAVE
. AUTHORITY TO EXERCISE ITS ORIGIWAL JURISDICTION BECAUSE .OF THE

RELEVANT FACT THAT A STATE IS MAMED A PARTY. "THE'JUDICIAL POWER

OF THE UMITED STATES SHALL BE VESTED IN ONME SUPREME COURT...AlMD

THOSE IN WHICH A STATE SHALL BE‘PARTY THE SUPREME COURT SHALL HAVE.

ORIGINMAL JURISDICTION.'" SEE CONSTITUTIOM OF THE UNMITED STATES,

ARTICLE ITI. AS THE TERM "ORIGINAL JURISDICTION" REFERS TO THE
A AUTHORITY OF A COURT TO HEAR AMD DECIDE A¥D. TO ENTER A FIMAL CONCLUSION

IN THE FIRST INSTAMCE, IN OTHER WORDS, SUCH COURT HAVE THE RESERVE

RIGHT BY LAW TO ADJUDICATE WITHOUT EXCEPTIONM TO ANY OTHER COURT

THE SUPREME COURT OF THE UMITED STATES HAS JURISDICTION TO HEAR

AND DECIDE THIS "ORIGINAL WRIT OF HABEAS CORPUS PETITION" AS DECLARED
I¥N FELKER V. TURPIWN, 518 U.S. 651 (1996). THERE HAD BEEN NO‘ADJUDICATION'
- O THE MERITS IN BOTH FEDERAL AND STATE COURTS BELOW REGARDING THE

JURISDICTIONAL CHALLENGE RAISED." .-
.,IN FELKER V. TURPIN, THE COURT MADE ABSOLUTELY CLEAR THAT "WE FIRST
'CONSIDER TO WHAT EXTENT THE PROVISIONS OF TITLE I, OF THE ACT APPLY
:TO PETITION FOR HABEAS CORPUS FILED AS ORIGINAL MATTERS IN THIS COURT
PURSUANT TO 28 U.sS. C. 2241 and 2254. WE CONCLUDED THAT ALTHOUGH THE
ACT DOES IMPOSE NEW CONDITION OM OUR AUTHORITY TO GRANT RELIEF, IT
DOES NOT DEPRIVE THIS COURT OF JURISDICTION TO ENTERTAIN ORIGINAL .
HABEAS PETITIONS." SEE FELKER V. TURPIN, 518 U.S. 651, 658 (1996).

viii
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STATEMENT OF CASE

This case involve the single questidh to be decided is that

of jurisdiction. A state court which the conviction and qommitment
resf commenced without the defenaant and defense couﬁsel having

not being personally present during any.stage of the trial procéedings
and was without jurisdiction to render judgment as a matter:of law.
The cburt below had taken.cognizance of but declined to decide the
jurisdictional question leaving it open for‘reyiew and decision in

the Supreme Céurt-of the United States and for the relevant fact that

a State is named as a party.



STATEMENT OF FACTS

A dangerous precedent has been set by the courts below and
is of general and national public interest, if upheld by the Supreme
Court of the United States those constitutional order of liberty
interest and freedoms accorded to all citizens of the United States
of America will be jeopardized and cease to exist as would render
the Constitution of the United States meaningless.

If thé,Supreme Court is to affirm the judghent 6f the courts
below it would become the "supreme_law of the landh that.courts
throughout thé United States can arbitrarily hold trials of the
Citizens of the United Staﬁes without the accused citizen and legal
counsel for the accused citizen being personally present during
the trial proceedings as is the case brought before this Court.

This is alcase of first impression and must now be decided By'the
Supreme Court of the United States in the interest of justice.

Following the Supreme Court case Cohens v. Virginia, it was
made absolutely clear that, "with whatever -doubts, with whatever
difficulties, a case may be atéended, the SUpremé Court must ‘decide
it, if it be brought befére the Court." See Cohens, 19 U. S. 264,
404 (1821).

A writ of mandamus was filed in the Supremé Court assigned to
Case Mo. 18-9107. (See App. 29-54). lotification was served on the
Respondent. (See App. 55-56). Mandamus waé dismissed without prejudice
in forma pauperis denied. (See App. 57).. Rehearing was filed and was
denied. (See App. 57-68). Petitiomer now file the originai petition
for writ of habeas corpus in the Supreme Courf of the United States

citing Felker v. Turpin, 518 U. S. 651 (1996).



REASONS FOR GRANTENG. THE WRIT

This case qualify as a case of first impression and must be
dec1ded by this court. There is no 1egal precedent on the subject
“and of general 1mportance. The United States Constltutlon proh1b1ts
citizens of our country from loss of 1iberty interest in a manner
contrary to law. What is ask to be coneidered is the indieputable
fact that a rrial was held absent the defendant and defense counsél
-having not been personally present during anf'stage of the trial
proceedings. To this point there is no known case law to give any
guidance to-the'set of facts presented.

Submitting to the relevant facts-the queetion of jurisdiction
is at issue and consequentlal in character. It would be that, it
is the flrSt order -of business that the court see that it has.
Jurlsdlctlon conferred prlor to taking cognlzance of a dlsputed
matter and to adjudicate. It is equally 1mportant that an inquiry
is to be made by the courts once the jurisdictional challenge is
raised the means by which the court is to provide the forum for
redress:upcn filing a petiticn for writ of habeas corpus.as:a matter
of law. | |
CONSTITUTIONAL ARGUMENT

Ihe ccnstitutional argument would be that the SixthlAmendment
command for the accused and his counsel to be personally present

at every stage of” the trial proceedings. Absent their presence

,_whlch 1s essential to constltutlng the court, Jurlsdlctlon is not

present and all had under it in such case is void.



In Johnson v. Zerbst, this court declared that, YA court's
jurisdiction at the hearing of trial may be lost ih the course of
- the proceedings due to failure to complete the court as the Sixth
Amendment requires. If this requirement of the Sixth Amendment is
not complied with.the.court no longer has jufiSdiction to proceed.
Tﬁe jadgment of conviction pronounced by a court without jurisdiction
is void, and one imprisoned thereunder may obtain release by habeas
corpus. See Johnson v Zerbst, 304 U.S. 458, 468 (1938). Equally,
1mportant in Employers Reinsurance Corp. v Bryant, 299 U.S. 374 (1937)
the court declared that, '"By repeated dec131ons in this court it has
~‘been adjudged that the presence of the defendant...is an essential
element of the jufisdiction of a court...and that in the absence of
this element the court is powerless:to proceed to an aajudication."
Id. 382.

f?f is most impartanﬁ'to emphasize,that in Moore v. Dempsey; 261
' 86, 95 (1923), the codrt'declared‘that "habeas.COrpus will lie if
"shown te be absolutely void for want.of jurisdiction in the court
that pronounced it, either because such jurisdiction was absent aﬁ
the beginning or because 1t was lost in the course of the proceedlags.'
If it shall appear that the court had no Jurlsdlctlon to render the -
judgment, which it gave, and under which petltloner is held...it is
within the power and it will be the duty of this court to order hls
dlschaﬁge.

 The constitutioﬁalﬁQriginal:jupisdiction invoked upon’ this ‘Court
for the relevant fact that a State is a-party and for the relevant
fact that the court below~passed.upoh a'jurisdictibnal issue without

reaching the merits or adjudication as a matter of law.
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two non-party-attorneys to try- the case which

On February 28, 2011, a four day trial commenced in.absence of
petitioner (defendant)'and.his attorney having not been personaily‘
present durtng any stage of the trial. The trial court permitted
resulted invpronounCe
ing 'of 'a judgment void on its face forjwant of jurisdiction.-

| * TRANSCRIPT EVIDENGE |
- The trial began February'28, 2011;.before the Honorable Bryant
Hettenbach, Judge of Division No. 11 of the Circuit Court of
_4'City'ofASt. Louis,.Stateyof Missourif'(App 1, Tr. 7, Lines 1;5)':
The defendant didAnotjapoear inlnersond (App 2, Tr. 7, Line !)
~ QUESTION BY THE PROSECUTOR | -
I realize Mr‘,Bracken“s.not invthe courtroom todayyybut would -
you please_tell us what he 1ook$klikecA(App 3, Tr. 378, Lineés
9-11) | |
| BRACKEN'S“ATTO&NEY NOT PRESENT

Petltloner had retalned a prlvate attorney whose name as shown ,
by the record was not Ppresent durlng the trial. (Appf 4, Entry of |
<Appearance); (App-. 5, Court Order Signed By Judge);f(Appf 6, Docket-.

Sheet), It is clear from the record that petitioner (defendant) and"

his attorney was absent durlng the entire trial. proceedlnge in review -

of the transcript amd by the absence of their 31gnatures On'the ‘
Judgment and Sentence Order- (Appf 7,.Judgment and Sentence Order){;i-‘
| . ~  JUDICIAL NOTICE TAKEN P
Judicial not1ce was taken by the court prior to prononncement.
of the Judgment and sentence over obJectlon made . (Appa 8, Tr. 849
Llnes 24—25)- (App. 8, Tr. 850 Llnes 1-9). The court directed and

permltted two non- party attorneys to try the case without 1mp11ed



or informed consent. (App. .9, Tr. 853, Lines 11-17); (App. 10, Tr.
855, Lines 17-25); (App. 11, Tr. 863, Lines 10-15); (App. 11, Tr.
865); (App. 11, Tr. 866, Lines 11-14); (App. 12, Tr. 868, Lines
+5-9); (App. 12, Tr. 869, Lines 10-12); (App. 12, Tr. 870, Lines
18-23). _

' Federal statute‘28fU.S.C;-459 provides, "each Justice'or~Judge
of the United States'hay administer oaths and affirmations and take
acknowledgements. Under Federal Rules of Evidence, Rule 201 (a)
prov1des, "The court (1) may - take Jud1c1al notlce on- its own or (2)
‘must take JudlClal notice if a party request it and the court is
supplied with the necessary 1nformat10n. The court may take JudIClal
notice at any stage of the proceedlngs. Sectlon (b) of this- Rule |
Provides, "the court may Jud1c1ally not1ce w1th1n the trlal court s
terrltorlal Jurlsdlctlon or can be accurately and readily determwpe
from sources whose" accuracy cannot be reasonbly be questloned.

The cumulatlve effect concludes that ult1mately, the court was:
vw1thout Jurlsdlctlon and authorlty to proceed and impose judgment
and sentence, the triail court‘proceedlngs is vold ds a matter of law.

: o UBSEQUENT PROCEEDINGS ' .h _l‘ )

On June 18 2013 Pet1t1oner aga1n made an obJectlon to the

Proceedlngs be?ﬂ? held.. (App. 13 Tr- ? Lines 16 20) Jadlclal aotice,z
‘wWas taken and the follow1ng exchange~were had -

DFEE&DABT¢ I belleve you did this once before, Judge, You 1nter-;

fered with my counsel of ch01ce at the trial, d1dn t>
. you? -
CQURI:' - Well-= - |
DEFE&DANT When those-- when that 1nformat10n came forward to
you that those guys weren't my attorney and you had :-'

~a full out blown,tr;él



COURT: -We did. (App. 14, Tr. 4, Lines 5-12)

The court acknowledged.that he permitted the trial to commence
khoWing from the reoord that petitioner's attorney was not presept
‘and had not participated at any.stage of the trial proceedings and
had directed non-party-attorneys to. try the case without implied or |
ihformed coneent from petitionera" | | | |

PETITIONER INJECTS THE.JURiSDICTIONrISSUE

On June 18, 2013 again an.objection was made to ‘the oroceedings
held. ' A l' -

DEFENDANT: - These are illegal proceedings.

.COURT: All.right;'You‘belierefthe proceeding‘here that I've
.: got in front of me is illegal? |
| DEFENDANT: I believe you don't have any jurisdictionm, yes.
(App. 15, Tr. 5, Lines 15-19) | |

 DEFENDANT: R & have“not been«fepresented by my counsel from

‘s oo - the -first time till now.: And that was due to :'Ln--"".""""""_'"'.“““"'‘.“T

'.terference by the courts. Not my attorneys.
. GOURT: :On your motlon pend1ng before me, do you know what
| the standard or the burden of proof is to prove that
. ‘motion? N | _ |
DEFENDANT: T-ﬁave no idea. :I. know that yvou don't have jurlvﬂlctlon |
| 1n this matter. That, I do know. (App 16, Tr 6, .
| Llnes 17-25) ; o
VCOUNSELOR: ... regardless of whether or not you thiﬁk the judge,lv
has jurisdiction, whether or not this is all legal...
| »Alwould_ﬁoulallow me to rebresent youﬂ.; |
‘i:DEFENDANT: Agaih; if there‘is no jurisdiotion, there's'ho-legal

 proceedings. (spp 17, Tr. 8, Lines 10-15) .



Petitioner maintains his innocence and seeks redress in the
United States Appeals Court by pet1t1on for writ of habeas corpus

By declining to review a petltlon for writ of habeas corpus where

" a state court was without jurisdiction to try- and prosecute a case

without an offense or vidlation of law having been committed and
naving not had occurred violates the Constitution and lawsAef the
United States and he is entitled to habeas'corpus relief as a matter-
lay.

In review of the transcrlpt and record as ‘a whole, Jud101al
notlce was taken of the state S w1tnesses sworn testlmony, and the -
follow1ng exchange was had: | |

‘ TRIAL TESTIMONY .OF SARAH MOSLEY BRACKEN

.'Q.'Did you tell the pollce offlcerAthat’you wds sexually

' assaulted? |

LA; No. ' . ,

~Q Okay. You Just told him you were phy81ca11y assaulted
‘correct? _ l

-A. I didn't tell_the police,l was physically assaultéd.

(App. 18, Tf.'270, Lines‘19«25?' B

Q: Did you tell that Detective~that.you indicated td-thé»‘

office who visited your home on AprilIIStzthat you wasi

dphy31cally and sexually abused by Mr. Bracken?

A. 1 never told him. that I was phy51cally and sexually abused.

(App 19, Tr. 295, Lines 18-

| NO OFFENSE COMMITTED OR OCCURRED . |

.Q Okay So on Apr11 23rd is  that the day you flled for the

full protectlon order? '

"~ A. That was:the‘date the hearing was set for, yes..

8



. Is that the same date Mr. Bracken came and got arrested?

. (App. 20, Tr. 288, Lines 16-25)

Q
A .
Q. And he wvas 81tt1ng in the court that date, correct?
A. Yes

Q

Did Judge Clark ask:you a series of questions‘in_front of

him?

A. Yes

Q: He asked you whether or not you recelved any medlcal attentlon

for. your 1nJur1es7 -

Q. What- dld you say7

A No

Q- All .right. He: asked you did you have any. visible 1nJur1es

What.did you say7

. K. Yes.

Q. ‘Are you sure about that7

A. Yes.

- Q. Okay Hé “asked whether or not you filed a report w1th the

pollce7

" Ao I'm sorry, when .you said visible, do you mean v131b1e to

me or v131b1e to anyone else to see?

Q. His exact. question. to you WaS-"Dld you have any visible
| ‘1ngur1es? What ald‘you say to himZ'
A No L | 4
‘Q Okay He also asked ‘you d1d you file a complalnt w1th the
.e_Pollce Department about the alleged incident. What did you
‘answer7_ -

. AT did not.



Q. You did'not answer, Okay. You sure about that?
A. I didn't say I did not answer. I did .not file & complaint.
If he asked me that qeestion then I enswered.no, I did not.
Q. He also asked you that day whether of not you took pictures
of your injuries.‘What'did_you say?
A. No, I did not. (App. 21, Tr. 289-290)

TRIAL TESTIMONY OF MITCHEL SIMPHER (POLICE OFFICER)
Q. Do you“recallAspeaklng with a Sarah Bracken that day?
A. NO.4_ U A A _ .
Q. That's fine. ﬁid y6u make a reporf that‘dayz'
A. No, I did not. (App 22, Tr. 402, Lines 11-12)
Q. Okay,fwhen ydﬁ lefﬁ there did YOglhave to‘give a summary
back to your supervisor? A |

A. No.

. Q; Did youvhave.to give a éummary of whet happen oﬁce‘you

“left there7 Did you have to make a report’ of anythlng when

you left there7 _
A. No. (App. 22, Tr. 402, Lines 19-25)

‘Q. Okay.- If-vou ‘were dispatched to a 1ocat10n.‘. would you

have had to‘makeja report of it?

A. If a crime ‘was committed?

Q. Yes.

As If they répﬁfﬁéd~a crime to us then, yea,AI w0dld.heve~ ,
to wrlte a report.-

Q Okay ..hAprll ist, 2008, when you were dispatched...was

a- crime reported to you? .

AL NQ. (App..ZZ,ATr, 406, Llnes 11- 23)

Q. Officen,‘on April{lst, 2008; when you were diépatéheda}

- do you recall making an~arrest that day?

10



A. No. (App- 23, Tr. 412, Lines 7-10)

Q.'If,a crime. would have been broken that day..; would you

have.made an arrest? | _ '

A. If it was_told to me, yes. (App. 23, Tr. 412, Lines 17-19).

OBJECTION

A reasonable objection was made on the ground that the court
was without jurisdiction as a matter‘of law "Where the court has
no Jurlsdlctlon, the general rule in all legal proceedings is that
the "defendant may avall hlmself of the obJectlon in any stage of :
the proceedings. " Peale v. Phlpps, 55 U.S. 368,;376. |

| FULL FAITH AND CREDIT OF: ?ROCEEDINGS AND RECORDS

In Shuttlesworth-v. Birminham, 394 U.S. 147 157 (1969), held.l
"we may properly take'judicial notice of thelrecord in that litigation‘
between the same parties who are now before us." "It is settled of
Course, that the courts, trial and appellate, take notice of ‘their
own respective records... both as to matters occurring in the im=- -
medlate trial, and in prev1ous trials and hearings." McCormlck On
" Bvidence 330 (Kenneth S.. Brown, ed. 6th ed. 2006) .

Federal Statute 28 U.S. C.. 459 prov1des, "Each Justice or. Judge
of - the United States may administer oaths and affirmations and take
'qcknowleagementst "Records .and: judicial proceedings, so authenticated;;
‘shall have such faith and credit given to’ ‘them: in every court w1th1n
the United States, as they have by law and usage in the courts of
the States from which,they-are-taken,"‘Huntlngton v._Attrlll, 146 U.S.
657, 685. | o e |

Article»IV, Section 1, United States Constitution:

Full faith'and credit'éhall be given in‘each-Stateﬂ
to the'puhlic acts, records, and judicial proceedings

of every other State

~



JUDICIAL PROCEEDINGS CONFESSION

Reviewing the transcript and judicial records the trial court

. took judicial notice of Sarah Mosley-Bracken sworn testimony that

she had not been a victim of crime corroborated by Mitchel Simpher
(Police Officer) who testified to the same, thus, in and of itself,
provides for the explanation.as to. whyfpetitioner had neither been

brought before a magistrate court and accordéd a preliminary hearing

to have a judicial determination of probable cause eStablishing that.
. an offeﬁse or violation,oftlaw hadﬁbeen‘committed or having had

occurred nor . had petltloner had been formally arralgned.

Sarah Mosley-Bracken sworn. testrmony was that she had not been
a victim of crlmeAconstltute,a judicial confession because it was -

made in open court and the proceedings were recorded as well as

judicial notice had been taken by the trial court. Jud1c1al confesswons

'are those made in conformlty to law before a court in the coarse of

legal proceedlngs,ltheﬂtrra; courthtookljudlclal notlceiof,thlsg

relevant fact -and is to be accepted as true because it was under sworn

oath or affirmation When given. .

Therefore, 1t must be concluded that the judicial confess1on

found in the transcrlpt 1s ev1dence that no offense or violation of

law had been committed nor had occurred to initiate the prosecution

and trylng of thlo case because neither the maglstarLe court or trﬂai

court could have acqulred Tor possess ijTSﬂICtIUD as a. marter of law.

12



THe Fourth Amendment probable cause requirement commands that

' petitioner and counsel were to be personally present before a

magistrate and accorded a preliminary heafing to have a judicial

~determination of probable cause that an offense was committed by

the accused person in order to gain juriediction and to proceed

" in the matter before it-and,neoeSSary‘to'pass jurisdiction by and

through to courts in succession. ‘ _
In Bryant, 299 U.Sa 374, 382 (1937), the Snpreme Court held,
"the piéﬁenoe of the defendant...is'essential'element5of the juris-

diction of a court and in .the absence of this.element the court

is-powerlessAto an adjudication." As the court announced in Bigelow

v. Sterns, "If -a court of limited jurisdiction issues. a ‘process
which is 111egal .‘undertakes to hold- cogn1zance of a cause, w1th—

out hav1ng gained Jurlsdlctlon of the person, by hav1ng h1m before

'them, in the manner required by 1aw, the proceedlngs are V01d g

"Blgelow, 19 Johns 39 40.

Rule 43. Defendant s Presence

(a) When Required. Unless thls rule, Rule 5 or
.~ Rule 10 provides otherw1se, the defendant must
_ be present at:

(1Y the 1n1t1a1 appearance' the initial- arralgnment

‘and the plea; |
(2) every trial: stage, 1nclud1ng Jury impanelment
and the return of tire verdrct amd

(3) sentenc1ng

Aaaltlonaily, “A 1ead1ng principle that pervadés the entire

- law of cr1m1na1 procedure is. that, after 1nd1ctment found, nothlng

Shall_be‘done-1n<the absenceuof the prisoner." See;LeWIS v. United |

States, 146 U.S. 370, 372 (1892).

, 13



PRETRIAL ’

To give any validity totthe judgment it is essential that the
magistrate court have acquired jurisdiction, this qdestion can only
be answered by reviewing the Court below proceedings'and records
to determine had a judicial determination of probable cause had been -
establlshed by legal process and by conducting a prellmlnary hearlng.

The Fourth Amendment command? "the right of the people to be

secured in their persons...against unreasonable...seizures shall not-

be violateda}.but'upbn probable caiisé supported by oath or affirmation.
A violation occurs as soon as the prohibited act or conduct taken

deprive or deny a person of a Constitutional right. "A violation is

not simply an act'orfeondUCt,~it is an act or conduct'that'is'contrarY'

‘to law." Rlchardson V. Unlted States, 526 U.S. 813 818.

28 U S.C. 3060 provides "a preliminary examination
~shall be held...to determine whether there 1s
probable cause to believe that an offense has -
been committed and that the arrested person.
commltted 1t. -

Rule 5 prov1des 1f a defendant is charged. w1th an
offense other than a petty offense a magistrate
judge must conduct a preliminary hearing unless... .
the defendant waives the hearing. '

In Dlrector General Railroads w- Kastenbaum, 363 U S. 25 28

_(1923), heid "Probable cause is a m;xed questlog of law and fact."

“There is no dispUteuOf-fact, the question of probable cause is a
questlon of Law,_for the aetermlnatlon of the court.‘4 Stewart v.
Sonneborn, 98 U. S 187, 194 (1878) The probable cause must be that
thosc 1nferences be by.a nthtal:and ‘detached magistrate.' thnson ”
V.:United;States, 333fﬁ;8. 10, n3 (1948). R

' Judicial‘notice~was taken prior to pronouncement ofljudgment

-and sentencing that Petitioner had not been accorded a preliminary

hearing where the magistrate would have gained jurisdiction. "If a -

14
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court of limited jurisdiction issues a process which is illegal...

undertakes to hold cognizance of a cause, without having gained

.« jurisdiction of the person by having him before them, in the manner

required by law, the proceedings are void.' Bigelow v. Sterns, 19

Johns 39, 40 (1821).

NO- PRELIMINARY HEARINC-EXAMINATION

“THE DEFENDANT:

THE COURT:

. THE DEFENDANT:

THE COURT:

THE DEFENDANT:

Never received a preliminary hearlng I never
knew what ‘the charges were the whole ‘while.
(App. 10 Tr. 856, Lines 4-6) -

Did yOu have enough time while this case was

pending to discuss the charges and discuss the

case with your lawyers?
No..
How do 'you think_you need more time? In what way?

The"charges: themselves were never raised. I never:

' knéw what 'the charges were...Neither attorney had--

neVeritalked to me,what:the charges were...-l was

‘neverﬁeven;bQORed on' the charges that was in these

‘preceediﬁgs:_(App. 11 Tr. 864, Liﬁes 4-25; Tr. 865

THE COURT: .

THE DEFENDANT:

THE DEFENDANT:

% . . THE DEFENDANT:

~So,7I’ve~got your charges read to you or not read

to you.

I triever knew about these charges ot the case. {(App.

)

< )

ii, Tr. 865, Lines 7-1f
i never knew what the charges were,'petiod.‘Never
knew it... (App. i1 Tr. 867, Lines 3-4)

Never knew. it. Never seen the police report. Never

' seen it. (App. 11, Tr. 867. Lines 6-7)
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POST CONVICTION PROCEEDINGS
On October 11th, 2011, Petitioner filed a post}conviction relief

application in the Twenty-Second Judicial Circuit, State of Missouri
and assigned Case No. 1122-CC10123 in the trial court which judgment
and eentence was rendered. (App. 24). Petitioner asserts in the appli-
cation that:

Trial Judge proceeded to trlal absent the presence of

the defendant and his ‘attorney in violation of United

States 6th and 14th Amendments; Missouri Constitution

Article I, Section 10 and 18(a5 Missouri Supreme Court
Rule 31.02 and 31. 03; .and Revised Statute of Missouri

- 546.030. (App. 25)
Petitloner further asserts that he had not been accorded a”
. preliminary hearing or an arralgnment nor had his attorney appeared
before a maglstrate court. |
15. Were you represented by an attorney at any time
during the course of:
(a) your prellmlnary hear1ng7 NO
. : (b) your arraingment and plea? NO
i ' -0 --(c) your trial, if any? NO
(d) your sentenclng7 NO (App. 26)

Pet1t10ner had not been brought before a maglstrate court, not— )
Wlthstandlng, JudICIal notlce had been - taken but the hearing court
'did not address nor 1nqu1re-1nto those matters. "It is the duty of
the government to informfhim of the accusation against him. This is
done Ly arraingmont and requiring the defendant to plea." This court

further held, "the;arraingmnet and plea are a necessary part of the

- Proceeding without which there can be novalid trial and judgment . "

ot

Crain v.. United States,pléz U.s. &25,_640,

C

__Rule 10 prov1des, “the accused is to be brougnt before
- the court to plead to the charges brought against him
:and asked to enter a plea."



v JUDICIARY DUTY AND FINAL ARBITER

By the very power and authority:under :Article III, the Supreme
- Court is made the final arbiter within the jurisdiction and judicial
hierarchy. As it is settled law and declared, "It is emphatically the
province and duty of the judicial department to say what the law is."
See Marbury v. Madison,‘S U.S. 137 (1803). However, "The decision of
an inferior court within the U.S. Const. Article III hierarchy is not
. the final word of the judicial department...it is the obligation of
the last court iﬁ the hierarchy that rules on the case to‘give effect
even when that has the effect of overfurning the judgment of an in-
ferior court. See Miller v. French, 530 UQS.i327,1344 (2000).

It would then follow that the original*jurisdictional authority__
of this Court would invoke by the fact that a State is named as a
party, as commanded by its Articie ITI power, "and those in which
a State shall be party, the Supreme Courf shall have ofiginal juris-
diction." In United States v. Texas, 143 U.S. 621-643-644 (1892),
the court made absolutelylclear that, " In which a Sfate shall be
. party, the Supreme Court shall ha&e original jurisdiction, refers
to all cases..,in which a State may be made of right, a party defendant
or in which a State may éf right, be a ﬁlaintiff." Seé‘also Marbury
v Madison, 5 U.S. 137, 174 (1803); Rhode Island v. Massachusetts,

37 U.S. 657, 720 (1838); State of Florida v. State of Georgia, 58
U.s. 478, 505 (1854) and Chisholm v. Georgié; 2 U.S. 419, 431-(1793).
In Cohens v. Virginia, 19 U.S;‘264 (1821), the Supreme Cédrt
declared that "-The/?ere Circ@mstance that a State,ié afparty, givés

jurisdiction .to the Court. The Constitution gave'to every person
having a claimiuﬁon a State, a right to submit his case to the Court

of the nation."
' 17



WRIT OF CERTIORARI TO THE UNITED STATES SUPREME COURT
As it is settled law before a.state petitioner can proceed to
file a federal habeas corpus petition in the federal court,.he or
she must first file a_Wtit of certiorari in the United States Supreme
Court, only after and nét before the highest court of last resort |
of a state has renedered a final judgment or decree. As here, a
petition for writ of cértidrari was filed in the United States Supreme
Court pufsuaﬁt to 28 U.S.C; 1257, after filing a petition for writ -
of habeas corpus in a state court of last resértvwhich was denied
without requiring the respondent to answer,Awiﬁhout reaching the merits,
and without opinion. See Bracken v. State oflMissourirand Missouri
bepartmgnt of Correctiéns, SC93689.
 In Fiynt v. Ohio, the Supreme Court made clear that, "Consistent

with the relevant'jurisdictioﬁal étatute<28 U.S.C. 1257, the jurisdictionl
of the Supreme Court‘of;the'Uﬁited States to review a state court decision
is generally limited to a final judgment rendered by the highest court
of the state in which.a:decisioﬁ may beimadé.":Furtﬁermore,,federal
statute 28 U.S.C. 1257 provides, "Final'judgment or decree rendered by
vthe highest court of'anstate in whiéh a'decision could be had may - be
reviewed by the Suéreme Court byAwrit_of certibrari.  | '

| " The United‘Statés Sﬁpreme'Couft declined to cohsidér_the certiorari
petition filed and denied without cénéideration. Accordiﬁgly,'ﬂ[A denial
of certiorari, byitheﬁUnitéﬂ,States Supremé Court imédrts no expression
of opinion upon thé merits of avcase."‘SeevHouse*v. Mayo, 324 U.S. 42,
48_(1945) HN5>. In Darr v. Burford, "ThOQgh théVSupreme Court denial of
‘certiorari carries mo weight in the subsequent federal hébeas-corpus
proceedings, é'petition for certiorari should néverthéleSS be made .

18



SEE 28 U.S.C. 2254.

before an application may be filed in another federal court by a

state petitioner. See Darr, 339 U.S. 200 (1950).

HABEAS CORPUS. IS A WRIT OF RIGHT

Petitioner has a constitutional right and is entitled td have
the benefit éf this Court's,atteﬁtion to hear and decide whether the
court which rendered thé judgment against him, had or had not jurisdiction
to do so, as a matter of law. Jurisdictional challenges are questions
of law and must be decided by a court of the United States, and is
not that of nor subject to discrectionary consideration. As a consti-
tional argument the First Amendmentvcémmand that, " Congress shall af_
make no law;..abrigging free speech...and to petition thé government

for a redress of grievances.'" The right to have redress incorporates

the right to petition the courts by writ of habeas corpus, in such

cases where persons who are unconstitutionally held‘ih state or federal
custody in violation of the Constitution and laws of the Ynited States.

The mode by which redress is obtainable, is by writ of habeas

'4corpué as to rémédy a jurisdictional challenge..The‘w:it of habeas

- corpus is a writ of right, the writ is a constitutional and statutory

protected right as well as a'commonéiaw right. By thé anstitutioﬁ,_
"The privilege of the writ of habeas corpus,shall not be sdspended;
unless in cases of rebellion or invasion the public §afety mayUtequire
it." By federal statute,-The'Supreme‘Cqu:t,'a jﬁsti;e<thereof,.a circuit
jnge, or a'districf,judge shéll entertain an appiication fér a writ

of habéas’corpus in behalf of a person in custody pursuant to‘the
judgment of a state court on - the grouhd that he_is.in custody in'vio—

lation of the Constitution or”law§, or treaties of the United States.’

19
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As declared by the Supreme Court case Holmes v. Jennison,.39
U.S. 540, 565 (1840), "In cases...like those upon a habeas corpus
are summary..;the construction of the Act of Congress has been settled,
and settled according to the true import of its words. The construction
gives té it...entitles a petitioner for habeas corpus relief, as a
mafter of right to have a judgment rendered.against him...re-examined
in the United States Supreme Court." |

STANDARD OF REVIEW

The writ of habeas corpus is a civil action to be decided by the

. preponderance of. the evidence- standard as a matter of law. "It is, of

course true that habeas corpus proceedings are characterized as civil."

- See Harris v. Nelson, 394 U.S. 286, 293~(1969), éndb"Where proof is

offered in a civil action, a preponderance of the evidence wiil establish
the case." See Herman v. Huddleston; 459 U.S. 375,'388 (1983).
WRIT OF HABEAS CORPUS APPROPRfATENESSf

Petitioner is entitled to have the benefit of a Gourt of the

‘United States attention to hear and decide whether the court which

rendered judgment against him, had or had not jurisdiction to do so,

as a matter of law. Recognizing this; it was declared in Arbaugh, 546

U.S. 500, 514 (2006) that "Jurisdiction is a question of law for the

courts to determine, because it involves the court power to hear and

decide a case, can never be forfeited or waived." As settled law, a

jurisdictional challenge .is absolﬁtely within the province of the

judiciary, the mode by which redress is obtaihable, is to be had by
petition for 'writ of habeas corpus. The courts must provide petitioher
with ‘the forum for judicial-review and a final decision in régard to

this matter. As declared in Adam, 180 U.S. 28, 34 (1901), "Jurisdiction

is always an open question for the courts throughout the Urnited States

: | o 20
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inquired into once raised." Courts in our judicial system are courts
of limited jurisdiction, as'such can do no more than the law reouire,
of them. All inferior courts are courts of limited jurisdiction and
their judgmehts are always subject to further judicial review and
final determination in regard to this issue as a matter of law. As
declared in Adam,180 U.S. 28, 34 (1901), "Jurisdiction is always an
open question for the courts throughout the United States to be in-
quired into once raised." In Maine v. Thiboutoy, 448 U.S. 1 (1980),
"Jurisdiction once challenged cannot be assumed and mustAhe decided."
- INTERVENING AUTHORITY |

As settled.law,-the Supreme Court intervehing'authority as declared
in In Re Mayfield,bla u.S. 107, 116 (18915, "The Supreme Court of*thev
United States has power to inquire_with regaro to the jurisdiction
of the 1nferlor court...even it such~inquiry invoivestan examination
of facts outside of but not 1ncon31stent with the record " Furthermore,
in the case of In Re Lennon, 150 U.S: 393, 400 (1893) declared that
"of thoSe‘cases, in which the jurisdiction of the court is in iSsue,
in such case, the question of Jurlsdlctlonal alone shall .be certified
from the court below to the Supreme Court of the Unlted States for
declslon. '

It is.of no disrespect to'the courts beiowvwhichsdeclined to
exercise their jurisdiction to decide this federal question of law
all of wh1ch passed upon this. questlon of law leav1ng the questlon
open to this court for a final declslon. Recognlzlng this the Supreme
Court made it absolutely clear that, "Our practlce permlts review of
an issue not pressed below so long as it has been passed upon.:_gée

Citizen United v. FEC, 558 U.S. 310, 330 (2010)
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DISPOSITION OF HABEAS CORPUS

In federal court section 28 U.S.C. 2243 governs the disposition
of habeas corpus which requires the court to grant the petition or
direct the respondent to show cause for not granting it. The proper
is that a judicial feview and decision is to be made by fhe habeas .
.court after respondent make a return on the merits, then, and only
then, is the habeas court to dispose of the writ as law and justice
require.

' EVIDENTIARY HEARING

Regardédem settle law in the case Qf Holiday v; Johnston, 313,
U.S. 342, 351 (1941), the court held that, '"the statute first re-
quires thét the person to whom the writ is directed shall cértify
to the...justice of judge before whom it is returnable the true
cause of the detention of such party, and second that the peréon
making the return shall at the time bring the body of the party
before the judge ﬁho grants'the writ. The third prdvides that the...
justice or judge shall proceed in a éummary way to determine the
facts of the cause,'by hearing the testimony and arguments, and‘
thereupon to dispose of the party as law and justice require." This
being true, "the federal court in habeasvcorpus must hold an evident-
iary hearing if the habeés applicafion did not receive a full and
fair heariﬁg'in a State court." See Townsend v. Sain, 372 U.S. 293

(1963).

As to-dispositibn of habeas corpuéithe coUrt‘héld;tBat'"the, ‘
court 6rvjustice or judge shall pfoceed iﬁ a summary wéy to deter-
mine the facts of the case by heariﬁg7the testimony and arguments
gnd thereupon to dispose of the'party as law and juéticé'requiré;f

See Shorti v. Massachusetts, 183 U.S. 138, 143 (1901).
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JURISDICTIONAL ISSUE REVIEWED BY CERTIORARI

Jurisdictional issues are such a character which are reviwable

by the Supreme Court of the United States on a petition for writ of

certiorari when the court below decline to address whether it exist

or not once raised. As the Supreme. Court announced in Hagans v. Lavine

"The jurisdictional question being an important ome, we grant certiorari.

See Hagans v. Lavine, 415'U.S} 528, 530 (1974). The court below had

declined to exercise its jurisdiction to determine whether the court

which rendered a judgment and sentence against petitioner had lawful

authority to do so as a matter of law. In the case Citizens United

v. FEC, the court made clear that "Our practice permits review of an
issue not pressed below so long as it has been passed upon.' See
Citizens United v. FEC, 558 U.S. 310, 330 (2010). |

It is settled law that "Of those cases in which the jurisdicfion
of the court is in issue, in such case, the question of jufisdicfidn\
alone shall be certified for the court below to the Supreme Court of

the United States for decision." See In re Lennon, 150 U.S. 393, 400

'H1893).‘The Arbaugh court held that " Jurisdiction is a question of

law for the courts to determine because it involves‘the'court power

~ to hear and decide a case can never be forfeited or waived. See

Arbaugh v. Y & H Corps., 546 U.S. 500, 514 (2000). In another case
Mayfield the court held "The Supreme Court of the United! States has
power to inquire with regard to the jurisdiction of the inferior

court." See Ex Parte Mayfield, 14 U.S. 107, 116 (1891).
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Jurisdictional issues cannot be waived by discrectionary acts,
It has been long recognized and settled that. questions invclving
jurisdictional iesues effecting a judgment belongs to the courts.
It cannot be nresumed when the record is to the contrary as to
demand judicial inquiry. The Supreme Court has alwaye'cqncluded
that "Where an action is brought to recover upon aqjudgment,.the
jurisdiction of the court rendering the judgment is open to inquiry;
See Wetmore v. Karrick, 205 U.S. 141, 149 (1907). A final judgment
made by a court is elways subject to further judicial review‘by a
higher court, jnstice or judge'and if found to be in violation of
the<Conetitution and the laws of the United States must be rejected

as a matter of law.
As the Supreme Court declared in Fay v. Moia, 372 U.S. 391, 409

(1963), "Personal liberty is so great moment in the eye of the law
that the judgment of an inferior court affecting it is not deemed

_ so_ccnclusive but that...the question'of}rhe court's ‘authority to
tryiand imprison the‘parry may be reviewed on habeas corpus..."

Tc a further extent in Bonner the conrt declared that " To
deny the writ of habeas corpus...is the v1rtual suspen31on of it...
it should be constantly borne in mlnd that the writ was 1ntended
- as a protection of the citizens from encroachment upon his llberty}ﬁ
See -Bonner, 151 US 242, 259 (1893). In Pointdexter it waS'deciared:
"To take away all remedy for the enforcement of a right, is to

take away the right itself." See Pointdexter v. Greenhow, 114 US 270,
303 (1885). '
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FRAUD IN THE PROCUREMENT OF THE JUDGMENT

Regarded as settled law fraud nullify all had under it and is

unreliable to sustain any judgment a court may reach to such extent

-will have a negative effect on the judgment. Therefore any form of

fraud proven to be in the procurement of a judgment voids the judg-
ment because unreliablity is certain. Following the Supreme Court
decision in Tyler v. Magwire, the court made absoiutely clear that
by '"repeated decisions of this court have established the rule that
a final judment or decree of the Supreme Court of the United States
is conclusive’upon the parties and cannot be re-examined at a sub-
sequent  term, except in cases of fraud." See.Tyler, 84 U.S. 253,‘283
(1872).

The state trial court from which the jurisdiction and eommit-
ment in question rest had commenced without the defendant and defense
counsel hav1ng not been personally present during any stage of the'
trial proceedlngs and on presentment under a fraudulent charging
instrument under:Cause Mo. 0822-CR06710 known to be fraudulent on

its face. When fraud is found to have been an inducement in the re-
cord upon which the court relied upon in reaching its final coﬁclusion
in the judgment which it rendered absolutely voids the judgment. On
review of the record as a whole ého&s that_faise docket entries and .
court filed documents Were found throughout the record comﬁromised
the auehenticity ofvthe‘record made. As the Supreme Court announced;
"There is ne question of the general doctrihe that "fraud" vitiates
documents and even judgments.'" See vnited States v. Throckmorton,

98 U.S. .61, 65 (1878). The court also announced that, "A clerk of
the court has no authorlty to alter the- record of his certificate .
of the ackownledgment'of...the'recqrd made." See Elliot v. Piersol,
26 U.S. 328, 341 (1828). | |
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CONCLUSION

For the foregoing reasons given this writ should be granted,
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Respectfﬁlly Submitted,
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