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U.S. District Court 
Southern District of Ohio (Columbus) 

CIVIL DOCKET FOR CASE 
#: 2:18-cv-01739-SDM-KAJ 

 
Davita Inc. et al v. Marietta Memorial Hospital Em-
ployee Health Benefit Plan et al 
Assigned to: Judge Sarah D. Morrison 
Referred to: Magistrate Judge Kimberly A. Jolson 

Cause: 29 : 1104 Recovery of Benefits to Employee 

Date Filed # Docket Text 

12/19/2018 1 COMPLAINT with JURY DEMAND 
against All Defendants (Filing fee 
$ 400 paid - receipt number: 0648-
6724630), filed by Davita Inc., DVA 
Renal Healthcare, Inc.. (Attachments: 
# 1 Exhibit A, # 2 Exhibit B, # 3 Civil 
Cover Sheet, # 4 Summons Form 
Marietta Mem Hos Employee, # 5 
Summons Form Marietta Memorial 
Hospital, # 6 Summons Form Medical 
Benefits Mutual Life) (Conte, Jason) 
(Entered: 12/19/2018) 

02/05/2021 56 AMENDED RULE 26(f ) REPORT by 
Plaintiffs DVA Renal Healthcare, Inc., 
Davita Inc. & All Defendants (Conte, 
Jason) Modified text and parties on 
2/8/2021 (kk2) (Entered: 02/05/2021) 

02/23/2021 62 AMENDED COMPLAINT against 
Marietta Memorial Hospital Employee 
Health Benefit Plan, Marietta Memo-
rial Hospital, and Medical Benefits 
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Mutual Life Insurance Co. filed by 
Davita Inc. and DVA Renal Health- 
care, Inc. (Attachments: # 1 Exhibits) 
(ew) (Entered: 02/23/2021) 

03/08/2021 63 ANSWER to 62 Amended Complaint 
filed by Marietta Memorial Hospital, 
Marietta Memorial Hospital Employee 
Health Benefit Plan. (Prophater, Wil-
liam) (Entered: 03/08/2021) 

03/09/2021 64 ANSWER to 62 Amended Complaint 
filed by Medical Benefits Mutual 
Life Insurance Co. (Craft, Brent) 
(Entered: 03/09/2021) 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF OHIO 

COLUMBUS DIVISION 
 
DAVITA, INC. AND 
DVA RENAL 
HEALTHCARE, INC., 

    Plaintiffs, 

  v. 

MARIETTA MEMORIAL 
HOSPITAL EMPLOYEE 
HEALTH BENEFIT PLAN, 
MARIETTA MEMORIAL 
HOSPITAL, AND MEDICAL 
BENEFITS MUTUAL LIFE 
INSURANCE CO. 

    Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.  
2:18-CV-1739 

Judge 

 
COMPLAINT WITH JURY DEMAND 

ENDORSED HEREON 

(Filed Dec. 19, 2018) 

 Plaintiffs DaVita, Inc. and DVA Renal Healthcare, 
Inc. (collectively, “DaVita”) file this Complaint against 
Defendants Marietta Memorial Hospital Employee 
Health Benefit Plan (the “Plan”), Marietta Memorial 
Hospital (“Marietta Memorial”), and Medical Benefits 
Mutual Life Insurance Co. (“MedBen”) (collectively, 
“Defendants”) stating as follows: 
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I. INTRODUCTION 

 1. DaVita provides life-sustaining dialysis treat-
ment to beneficiaries of the Plan who suffer from End 
Stage Renal Disease (“ESRD”). ESRD is the most ad-
vanced stage of chronic kidney disease, and it occurs 
when a patient’s kidneys are no longer able to filter 
waste and excess fluids from the blood. Dialysis re-
places these critical functions. Without either dialysis 
or a kidney transplant, an ESRD patient cannot sur-
vive. 

 2. Citing the “staggering cost” of dialysis for 
ESRD patients, Congress amended the Social Security 
Act in 1972 to provide that any patient suffering from 
ESRD would be eligible for Medicare, regardless of 
age or other condition. This legislation made dialysis 
unique in the healthcare industry because Medicare 
can relieve ESRD patients, commercial payers, and 
plan administrators like Marietta Memorial of the bur-
den of paying for a patient’s dialysis treatment after 33 
months. This includes an initial 3-month waiting pe-
riod plus a 30-month coordination period during which 
Medicare is the secondary payer. Because of this 
unique aspect of dialysis reimbursement, federal law 
requires commercial payers to maintain for dialysis 
patients the same coverage and benefits provided to all 
other covered patients during this 33-month period, 
with no discrimination or differentiation in benefits. 

 3. Just as federal health insurance coverage for 
ESRD is unique, so is the protection Congress enacted 
to prevent group health plans from prematurely 
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dumping patients off of their employer coverage onto 
Medicare. As the Department of Health and Human 
Services explained in adopting regulations on this sub-
ject: 

Beginning in 1980, the Congress passed a se-
ries of amendments to section 1862 of the 
[Social Security] Act to make Medicare the 
secondary payer for services covered by other 
types of insurance. In general, Medicare is 
now secondary to . . . Group health plans 
(GHPs) that cover end-stage renal disease 
(ESRD) patients (during the first 18 [now 30] 
months of Medicare eligibility or entitlement). 

60 Fed. Reg. 45344, 45345 (Aug. 31, 1995). 

 4. The Medicare Secondary Payer Act (“MSPA”) 
makes “private insurers . . . the ‘primary’ payers and 
Medicare the ‘secondary’ payer” during an individual’s 
first 30 months of ESRD-based Medicare eligibility. 
Bio-Medical Applications of Tenn. v. Cent. Sts. SE and 
SW Areas Health and Welfare Fund, 656 F.3d 277, 278 
(6th Cir. 2011). Notably, the MSPA explicitly prohibits 
private employer plans like the Plan from “taking into 
account” a dialysis patient’s eligibility for Medicare or 
differentiating in the benefits it provides between 
Medicare-eligible ESRD patients and other plan par-
ticipants. 42 U.S.C. § 1395y(b)(1)(C). In enacting the 
MSPA, Congress was seeking to prevent group em-
ployer-sponsored plans from shifting onto Medicare 
the burden of serving as the primary payer during the 
coordination period, knowing employers would have 
economic incentives to do so. 
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 5. Federal law also prohibits group health plans 
like the Plan from discriminating against plan partic-
ipants and beneficiaries on the basis of health condi-
tion and medical status, including disability. See 29 
U.S.C. § 1182(a)(1). In enacting section 1182, Congress 
was concerned with group health plans’ disparate 
treatment of individuals based on their health status 
or health status-related factors. 

 6. Notwithstanding federal law against offering 
inferior benefits to individuals with ESRD, the De-
fendant Plan, as encouraged by Defendant MedBen, 
did exactly that. Only for dialysis patients (almost all 
of whom have ESRD) did the Plan adopt a lower reim-
bursement formula than it offers for other conditions. 
And whereas the Plan offers a network of providers for 
other conditions so that those patients can receive the 
many benefits of in-network services, the Plan ex-
pressly states that “[t]here is no network for [outpa-
tient dialysis] services.” 

 7. By exposing critically ill patients to higher 
costs and inferior benefits, the Plan increases the like-
lihood those patients prematurely abandon their cov-
erage under the Plan to go onto Medicare. This is 
precisely why employers like Defendant Marietta Me-
morial adopt such provisions in plan documents and 
why Congress enacted penalties that apply to such ac-
tions. Congress made such discriminatory treatment 
illegal through the MSPA and in the Employee Retire-
ment Income Security Act of 1974 (“ERISA”), 29 U.S.C. 
§ 1001 et seq. 
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 8. Defendant MedBen serves as the Third Party 
Administrator (“TPA”) of the Plan. MedBen itself acts 
in a fiduciary capacity in a number of respects and has 
also caused the Plan to breach the fiduciary duties it 
owes to its beneficiaries. On its website, MedBen touts 
its ability to reduce the amounts employers spend 
on dialysis procedures provided to ESRD patients. 
MedBen states that “by implementing [its] proprietary 
dialysis health plan language, employers can realize a 
substantial savings on the procedure.” MedBen pro-
motes that one client “who amended their plan re-
ported that their dialysis costs fell by 80%.” While 
attempting to save insurance costs in some instances 
might be a laudable goal, it is not so here where such 
savings flow from a blatant violation of federal law. 

 9. In its capacity as the TPA for the plans at is-
sue, MedBen has inappropriately induced the Plan to 
slash reimbursement for DaVita’s life-saving dialysis 
treatment for ESRD patients in a way that intention-
ally hurts dialysis patients and is intended to shift 
more of the costs of dialysis onto the Medicare pro-
gram, exactly what Congress sought to avoid in the 
MSPA. 

 10. In this case, DaVita seeks redress for Defen-
dants’ wrongful conduct and systematic underpay-
ments to DaVita for the dialysis services DaVita 
provided to ESRD patients who are members of the 
Plan. DaVita brings this action in its own capacity and 
as assignee of Patient A to remedy the wrongs done 
to it by Defendants under the MSPA. See 42 U.S.C. 
§ 1395y(b). DaVita also sues as assignee under ERISA 
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§ 502, 29 U.S.C. § 1132(a)(1)(B), to recover benefits due 
under the Plan, which is covered by ERISA. DaVita 
also sues under ERISA § 502 as assignee of Patient A 
to enjoin the Plan’s adverse provisions directed toward 
individuals with ESRD as prohibited discrimination 
based on health status factors under 29 U.S.C. § 1182. 

 
II. PARTIES 

 11. Plaintiff DaVita is a Delaware corporation 
with its principal place of business in Denver, Colo-
rado. DaVita is a leading provider of quality dialysis 
care in the United States. As compared to other dialy-
sis care providers, DaVita has the highest percentage 
of facilities meeting or exceeding quality performance 
standards in the Five-Star Quality Rating System and 
the Quality Incentive Program established by the Cen-
ters for Medicare & Medicaid Services. For the elev-
enth consecutive year, Fortune has named DaVita one 
of the World’s Most Admired Companies. As detailed 
below, DaVita is also the assignee of claims from Pa-
tient A. 

 12. Plaintiff DVA Renal Healthcare, Inc. is a 
Tennessee corporation with its principal place of 
business in Denver, Colorado. DVA Renal Healthcare, 
Inc. is a subsidiary of DaVita, Inc. DVA Renal Health- 
care, Inc. provides dialysis services to ESRD patients 
throughout the United States, including in Ohio. 

 13. Defendant Marietta Memorial Hospital Em-
ployee Health Benefit Plan is a self-funded health ben-
efit plan governed by ERISA. The Plan is located in 
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Marietta, Ohio and may be served through its agent 
for service of process at 401 Matthew Street, Marietta, 
Ohio, 45750. 

 14. Defendant Marietta Memorial Hospital funds 
and serves as the plan administrator for the Plan. 
Marietta Memorial is located in Marietta, Ohio and 
may be served through its agent for service of process 
at 401 Matthew Street, Marietta, Ohio, 45750. 

 15. Defendant MedBen is a “benefit manager” for 
the Plan. MedBen is located in Newark, Ohio. Together 
with Marietta Memorial, MedBen exercises control 
and/or authority over the decision to deny or limit ben-
efits to Plan members. MedBen may be served through 
its agent for service of process at 1975 Tamarack Road, 
P.O. Box 1099, Newark, Ohio, 43058. 

 
III. JURISDICTION AND VENUE 

 16. This Court has jurisdiction over the subject 
matter of this action pursuant to 28 U.S.C. § 1331 be-
cause this action arises under the laws of the United 
States. This Court also has subject matter jurisdiction 
pursuant to 29 U.S.C. § 1132(e)(1) because the matter 
in controversy involves the enforcement of rights un-
der ERISA. 

 17. This Court has personal jurisdiction over all 
Defendants in this action because Defendants regu-
larly conduct business in the State of Ohio and have 
engaged in the conduct alleged herein in Ohio targeted 
toward Ohio residents, businesses and/or interests. In 



10 

 

addition, ERISA provides for nationwide service of pro-
cess. See 29 U.S.C. § 1132(e)(2). All Defendants are res-
idents of the United States, and the Court therefore 
has personal jurisdiction over them. 

 18. Venue is proper in this Court pursuant to 28 
U.S.C. § 1391 because a substantial part of the events 
or omissions giving rise to the claims alleged herein 
occurred in this judicial district and because Defend-
ants conduct a substantial amount of business in this 
judicial district. Venue is also proper in this district 
pursuant to 29 U.S.C. § 1132(e)(2) because Defendants 
administered relevant ERISA plans in the district, the 
wrongdoing took place in the district, and/or Defend-
ants are found in the district. In addition, many of the 
Plan members can be found within this district. 

 
IV. FACTS 

A. Relationship Among the Parties 

 19. DaVita provides life-saving dialysis treat-
ment to approximately 199,000 dialysis patients in 
2,318 clinics across the United States. DaVita provides 
dialysis to Patient A, an ESRD Patient who was for-
merly a member of the Plan until August 31, 2018, 
when Medicare became Patient A’s primary insur-
ance.1 

 
 1 DaVita is not identifying Patient A by name in this Com-
plaint to avoid disclosure of Protected Health Information sub-
ject to the Health Insurance Portability and Accountability Act 
(“HIPAA”), 42 U.S.C. §§ 1320d et seq. DaVita will disclose the  
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 20. Virtually all patients requiring dialysis treat-
ment are patients suffering from ESRD (as opposed to 
an acute illness or condition requiring shorter-term 
dialysis treatment). For example, only approximately 
4% of Medicare individuals with Acute Kidney Injury 
require dialysis. See https://www.usrds.org/2017/view/ 
img_v1_05.html#Figure_5_2. Accordingly, nearly all 
enrollees of the Plan who require or will require dialy-
sis are individuals with ESRD who need such treat-
ment to sustain life. 

 21. Hemodialysis, the most common form of dial-
ysis, works by circulating and filtering a patient’s blood 
through a machine (known as a dialyzer) that effec-
tively replaces the function of the kidney. A hemodi-
alysis treatment typically lasts three to four hours 
and is administered three times per week, or approxi-
mately 156 times per year. Individuals suffering from 
ESRD require dialysis treatment for the rest of their 
lives, or until they receive a kidney transplant. As a 
result, ESRD patients tend to require dialysis for long 
periods. Congress made a deliberate policy choice in al-
locating the costs of such treatment between private 
employer coverage and coverage under Medicare (and 
the American taxpayer). 

 22. Many health plans and commercial insurers 
establish network plans for their beneficiaries. The 
plans and insurers negotiate contracts with provid-
ers to participate in the network. Typically, those 

 
identity of Patient A to Defendants’ counsel subject to appropriate 
confidentiality safeguards consistent with HIPAA. 
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preferred provider contracts give beneficiaries of the 
plans and insurers discounts when they use the in-net-
work providers, and the plans and insurers give their 
beneficiaries incentives, such as lower deductibles and 
copayments, to use the in-network providers. Providers 
who are out of network may still treat beneficiaries of 
these plans and insurers, but that exposes the benefi-
ciaries to higher payments to healthcare providers. 

 23. DaVita does not have a specific contract with 
Marietta Memorial stating terms and conditions for its 
services to Plan members. Thus, DaVita is “out-of-net-
work” with the Plan. 

 
B. The Plan Provisions Governing Reim-

bursement 

 24. The Marietta Memorial Hospital Employee 
Health Benefit Plan Summary Plan Description is at-
tached hereto as Exhibit A. The Plan is a PPO plan 
that provides three levels of benefits. MedBen is the 
TPA for the Plan. The highest level of reimbursement 
(Tier 1) is available for services received from Pre-
ferred Providers who are part of the Marietta Memo-
rial Physician-Hospital Organization (PHO). The 
second highest level of reimbursement (Tier 2) is 
available for services received from Providers who are 
part of a preferred provider network but who are not 
directly affiliated with Marietta Memorial (i.e., not 
part of the Marietta Memorial PHO). The lowest reim-
bursement level (Tier 3) applies to providers, like 
DaVita, who are “out-of-network.” 
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 25. Unlike its coverage for other services, the 
Marietta Memorial Plan offers no network of con-
tracted dialysis providers. The summary plan descrip-
tion for the Marietta Memorial Plan explicitly states 
that, for dialysis, “[t]here is no network for these ser-
vices.” Ex. A at 17. Therefore, all providers of dialysis 
for the Marietta Memorial Plan ESRD patients are 
out-of-network and subject to a discriminatory reim-
bursement methodology described below. 

 26. The Plan generally provides for reimburse-
ment based on a “reasonable and customary” fee if a 
provider is “out-of-network.” A “reasonable and cus-
tomary” amount is understood in the healthcare in-
dustry to be a measure of reimbursement based on 
providers’ billed charges in a particular geographic 
area.2 “Reasonable and customary” is not generally 
understood in the industry to be a discounted, in- 
network managed care rate or a discounted rate based 
on a percentage of what Medicare will pay for the ser-
vice. 

 27. Here, however, the Plan unlawfully singles 
out dialysis services for further reimbursement limita-
tions. Unlike reimbursement for other out-of-net-
work services which are reimbursed based on an 
actual “reasonable and customary” fee, the Marietta 
Memorial Plan summary plan description provides 
an “alternative basis for payment” applicable only to 

 
 2 UCR (Usual, Customary, and Reasonable) is defined as the 
“amount paid for a medical service in a geographic area based on 
what providers in the area usually charge for the same or similar 
medical service.” https://www.healthcare.gov/glossary/ucr-usual-
customary-and-reasonable/ 
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“dialysis-related services and products.” The summary 
plan description states that the Plan will reimburse 
out-of-network dialysis providers a “reasonable and 
customary” amount that “will not exceed the maxi-
mum payable amount applicable . . . which is typ-
ically one hundred twenty-five percent (125%) of 
the current Medicare allowable fee.”3 Ex. A at 17. 
In other words, the Marietta Memorial Plan summary 
plan description invents a definition of “reasonable 
and customary” (i.e., a Medicare-based rate) that is 
contrary to the industry-wide understanding of that 
term, and then applies that newly-invented defini-
tion solely for out-of-network dialysis services. By im-
posing a Medicare-based rate for dialysis services, 
Defendants intentionally and knowingly reduced reim-
bursement far below industry-accepted standards for 
“reasonable and customary” reimbursement. 

 28. The Plan’s differential treatment of dialysis 
patients directly and severely impacted Patient A (the 
Plan’s member). For the dialysis service itself, the Plan 
reimburses at a much lower rate. The Plan specifies a 
70% plan benefit for the actual dialysis treatment. 
However, the 70% that the Plan pays for dialysis treat-
ment is a percentage of a depressed number: the Plan 
pays 70% of 125% of the Medicare rate, and the Medi-
care rate is already far below the industry-wide defini-
tion of a “reasonable and customary” fee. Likewise, for 

 
 3 The Centers for Medicare & Medicaid Services (CMS) es-
tablishes Medicare rates of reimbursement, which are intended 
to govern the amount a provider will receive from Medicare to 
cover a given service provided to a Medicare beneficiary. 
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most claims that DaVita submitted, the Plan provided 
no separate reimbursement for dialysis-related drugs. 
And, for some claims for reimbursement submitted by 
DaVita, the Plan has reimbursed only 50% of DaVita’s 
charges for dialysis-related drugs. Moreover, all, or vir-
tually all, of the enrollees who are affected by this dis-
criminatory provision are Plan members suffering 
from ESRD. 

 
C. DaVita Provides Dialysis to a Member 

of the Plan With ESRD and Submits 
Claims for Reimbursement to the Plan 

 29. Patient A suffers from ESRD and was a mem-
ber of the Plan up until August 31, 2018 when Medi-
care became Patient A’s primary insurance. On July 1, 
2017, Patient A became entitled to Medicare by virtue 
of having ESRD. Patient A received dialysis treatment 
from a DaVita dialysis location known as Grand Cen-
tral Dialysis on an out-of-network basis beginning on 
April 15, 2017. DaVita continues to provide dialysis 
treatment to Patient A. 

 30. While Patient A was a member of the Plan, 
Marietta Memorial reimbursed DaVita at 70% of a de-
pressed rate, i.e., 125 percent of the Medicare rate for 
those services. 

 31. As is customary in the provision of health- 
care services, before receiving treatment, Patient A 
signed an “Assignment of Benefits” form that docu-
ments the assignment of the patient’s rights to reim-
bursement to DaVita. The form provided: 
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I hereby assign to Facility and DaVita all of 
my right, title and interest in any cause of 
action and/or any payment due to me (or my 
estate) under any employee benefit plan, in-
surance plan, union trust fund, or similar plan 
(‘Plan’), under which I am a participant or 
beneficiary, for services, drugs or supplies pro-
vided by Facility to me or my dependents for 
purposes of creating an assignment of benefits 
under ERISA or any other applicable law. I 
also hereby designate DaVita as a beneficiary 
under any such Plan and instruct that any 
payment be made solely to and sent directly 
to DaVita. If I receive any payment directly 
from any Plan for services, drugs or supplies 
provided to me by DaVita, including insur-
ance checks, I recognize that such payment 
sent directly to me was inappropriate and I 
agree to immediately endorse and forward 
such payment to DaVita. 

 32. During the time Patient A was receiving cov-
erage from the Plan, DaVita submitted on behalf of 
Patient A to MedBen claims for reimbursement of the 
charges for the dialysis services provided. MedBen 
then directly reimbursed DaVita for these services in 
DaVita’s capacity of assignee of the patient’s rights un-
der the ERISA plan. 

 33. The assignments Patient A executed entitle 
DaVita to assert the patient’s legal rights under 
ERISA and other applicable law, including the rights 
to recover benefits, to file claims and appeals, and to 
request plan documents and information relating to 
the Plan. DaVita notified the Plan on each claim form 
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that it was in possession of an assignment of benefits. 
Defendants accepted DaVita’s assignment of benefits, 
as demonstrated by repeatedly making payments di-
rectly to DaVita in accordance with the assignments. 

 34. After providing dialysis treatment to Patient 
A, DaVita submitted claims for reimbursement to 
MedBen. DaVita did so by submitting claims infor-
mation on a UB-04 claim form, which indicated the 
dates of treatment, the treatment provided, and that 
DaVita had obtained an assignment from the patient. 

 35. Likewise, DaVita regularly submitted to 
MedBen timely appeals of MedBen’s payment determi-
nations relating to the dialysis services provided to Pa-
tient A. In appealing these payment determinations, 
DaVita stated that MedBen was “taking a substantial 
reduction of the charges based on ‘reasonable and cus-
tomary’ fee determinations,” and that DaVita has 
“made numerous attempts to address this issue, but 
we have still not been provided with the actual evi-
dence that supports these reductions.” In issuing 
decisions on DaVita’s appeals, MedBen exercised dis-
cretionary authority and control over the decision to 
pay benefits under the Plan. In denying DaVita’s ap-
peals, MedBen stated that the “excluded charges have 
been determined by the Plan to exceed the allowable 
claim limits under the terms of the Plan Document.” 
Exhibit B. Although MedBen stated further that 
“[t]he claimant should not be balance billed for these 
amounts,” MedBen lacks any contractual or other au-
thority to prohibit DaVita from billing Patient A for the 
unpaid amounts. 



18 

 

D. The Dialysis Industry and ESRD 

1. Medicare’s Unique Coverage of ESRD 

 36. In 2014, nearly 700,000 people in the United 
States suffered from ESRD, and 118,000 people started 
treatment for ESRD that year. According to the Cen-
ters for Disease Control and Prevention, every 24 
hours, more than 300 people begin as new dialysis pa-
tients for treatment for kidney failure in the United 
States. 

 37. In response to a historic lack of available pri-
vate health coverage for dialysis for patients with 
ESRD, Congress passed legislation in 1972 providing 
coverage under Medicare for dialysis services to indi-
viduals suffering from ESRD, regardless of their age or 
whether they would otherwise qualify for Medicare. 
Over the years, insurers increasingly added dialysis 
coverage to their plans to cover gaps in Medicare’s 
dialysis coverage. In the 1980s and 1990s, Congress 
passed a series of amendments to the Social Security 
Act that made Medicare the secondary payer for dialy-
sis services for individuals with ESRD covered by 
other types of insurance. According to the 1995 final 
Rule preamble discussing amendments to the MSPA, 
the “intent of the MSP provisions is to ensure that 
Medicare does not pay primary benefits for services for 
which a [group health plan] . . . is the proper primary 
payer and that beneficiaries covered under these plans 
are not disadvantaged vis-à-vis other individuals who 
are covered under the plan but are not entitled to Med-
icare.” 60 Fed. Reg. 45344 (Aug. 31, 1995). 
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 38. Federal law now provides that ESRD pa-
tients who are enrolled in group health plans have the 
right to choose to retain coverage through their em-
ployer-based plans for an additional 30 months after 
they become eligible for Medicare because of a diagno-
sis of ESRD. The patient’s existing plan, in turn, is ob-
ligated to pay as the primary insurer for dialysis 
treatment until Medicare becomes the primary payer. 
The 30-month coordination period begins, in most 
cases, after a 3-month “waiting” or “qualification” pe-
riod that precedes the inception of Medicare coverage. 
During the 30-month coordination period, the group 
health plan pays as the primary insurer and Medicare 
functions as the secondary payer. 

 
2. The Medicare Secondary Payer Act 

Protects Dialysis Patients, Provid-
ers, and the Medicare Program 

 39. Although ESRD patients are eligible to drop 
out of their group health plans and begin receiving 
Medicare coverage immediately after the “waiting” or 
“qualification” period, many such patients opt to stay 
in their private group health plans through the entire 
30-month coordination period and beyond for a variety 
of reasons. For example, members with ESRD who are 
enrolled in employer group plans that do not take into 
account the member’s ESRD status or differentiate in 
the benefits provided on the basis of ESRD are nor-
mally able to receive treatments in network, and thus 
have less financial exposure due to lower deductibles, 
co-payments, and co-insurance. In addition, private 
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employer group plans generally offer members better 
disease management services, which are important for 
critically ill dialysis patients who suffer from multiple 
co-morbidities, i.e., other diseases or disorders that co-
occur with ESRD such as diabetes, hypertension, car-
diovascular disease, neurological problems, and mal-
nutrition. Importantly, private plans also provide 
dialysis patients the opportunity for integrated cover-
age with their spouses and children. 

 40. While ESRD patients have these incentives 
to maintain their group health plan coverage, the em-
ployer plans, by contrast, have an incentive to unload 
ESRD patients whose chronic illness costs the plan 
more than their other enrollees. As previously ex-
plained, ESRD patients typically require dialysis ser-
vices for long periods of time at great expense. In order 
to ensure that group health plans like the Marietta 
Memorial Plan do not improperly induce ESRD pa-
tients to cancel health plan coverage to which they 
would otherwise be entitled, Congress enacted the 
“take into account” and “anti-differentiation” provi-
sions of the MSPA, 42 U.S.C. § 1395y(b)(1)(C). 

 41. The MSPA provides that: 

  A group health plan . . . – 

(i) may not take into account 
that an individual is entitled to or el-
igible for [Medicare benefits due to 
end stage renal disease] during the 
[30]-month period which begins 
with the first month in which the 
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individual becomes entitled to bene-
fits . . . ; and 

(ii) may not differentiate in the 
benefits it provides between individ-
uals having end stage renal disease 
and other individuals covered by 
such plan on the basis of the exist-
ence of end stage renal disease, the 
need for renal dialysis, or in any 
other manner. . . .  

42 U.S.C. § 1395y(b)(1)(C) (emphasis added). 

 42. The regulations implementing the “take into 
account” prohibition clarify that a group health plan 
unlawfully “take[s] into account” an individual’s Med-
icare-eligible status if the plan, among other things: 

• “impos[es] limitations on benefits for a 
Medicare entitled individual that do not apply 
to others enrolled in the plan, such as provid-
ing less comprehensive health care coverage, 
excluding benefits, [or] reducing benefits”; 

• “pay[s] providers and suppliers less for 
services furnished to a Medicare benefi-
ciary than for the same services furnished to 
an enrollee who is not entitled to Medicare”; 
and/or 

• “provide[s] misleading or incomplete in-
formation that would have the effect of 
inducing a Medicare entitled individual 
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 to reject the employer plan, thereby mak-
ing Medicare the primary payer.” 

42 C.F.R. § 411.108(a)(5), (8), (9) (emphasis added). 

 43. In other words, the Plan cannot consider the 
fact that a beneficiary may also be covered by Medicare 
or eligible for Medicare coverage in setting benefits or 
payment levels. Nor can the Plan consider the benefi-
ciary’s Medicare coverage or eligibility for coverage in 
taking an action that is designed to induce a benefi-
ciary to prematurely leave the employer plan for Med-
icare. 

 44. The Department of Health and Human Ser-
vices also adopted regulations implementing the 
“anti-differentiation” provisions of the MSPA. A group 
health plan “may not differentiate in the benefits it 
provides between individuals who have ESRD and oth-
ers enrolled in the plan, on the basis of ESRD, or the 
need for renal dialysis, or in any other manner.” 42 
C.F.R. § 411.161(b)(1). According to these regulations, 
actions that “differentiate” in the benefits provided in-
clude: 

• “[t]erminating coverage of individuals 
with ESRD, when there is no basis for such 
termination unrelated to ESRD . . . ”; 

• “[i]mposing on persons who have ESRD, 
but not others enrolled in the plan, bene-
fit limitations such as less comprehensive 
health plan coverage, reductions in benefits, 
exclusions of benefits, a higher deducible or 
coinsurance . . . ”; 
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• “[c]harging individuals with ESRD higher 
premiums”; and 

• “[p]aying providers . . . less for services 
furnished to individuals who have ESRD 
than for the same services furnished to those 
who do not have ESRD . . . ”. 

42 C.F.R. § 411.161(b)(2) (emphasis added). Taken to-
gether, these provisions prevent commercial insurers 
and employee benefit plans from taking actions with 
the intent or effect of pushing individuals suffering 
from ESRD off their employer-provided insurance and 
onto Medicare. 

 
3. Dialysis Providers Depend on Ade-

quate Commercial Reimbursement 
To Provide Care 

 45. The vast majority of patients with ESRD—
approximately 90%—receive primary coverage through 
Medicare. Payment rates under Medicare are gener-
ally significantly lower than rates paid by commercial 
insurance plans. 

 46. Thus, providers like DaVita depend heavily 
on revenue from treating patients who are still covered 
through commercial insurance to sustain their busi-
ness and provide accessible healthcare for all of their 
patients. 
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E. Defendants’ Wrongful Conduct 

 47. On information and belief, MedBen drafted 
the Plan’s governing document and exercises discre-
tion over the payment of benefits jointly with Marietta 
Memorial as the Plan Administrator. 

 48. In contrast to other covered services, the 
Plan does not provide its enrollees any network of pro-
viders for outpatient dialysis services. This means Pa-
tient A and other enrollees suffering from ESRD do 
not have any in-network option for dialysis services 
and are exposed to higher copayments, coinsurance 
amounts, and/or deductibles. 

 49. In addition, the Plan document generally 
provides for reimbursement based on a “reasonable 
and customary” fee if a provider is “out-of-network.” 
However, the Plan unlawfully singles out dialysis ser-
vices and provides a dramatically lower reimburse-
ment rate for dialysis treatment provided on an out-of-
network basis, referred to as an “alternative basis for 
payment” applicable only to “dialysis-related services 
and products.”  The summary plan description provides 
for reimbursement for other out-of-network services, at 
a “reasonable and customary” fee. (As explained above, 
the concept of “reasonable and customary” fee is under-
stood in the healthcare industry to be a fee based on 
what providers charge in a given geographic area.) 
With respect to out-of-network dialysis, however, the 
Plan reimburses providers a “reasonable and custom-
ary” amount that “will not exceed the maximum 
payable amount applicable . . . which is typically 
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one hundred twenty-five percent (125%) of the cur-
rent Medicare allowable fee.” Ex. A at 17. In other 
words, the Marietta Memorial Plan document manip-
ulates the definition of “reasonable and customary” to 
be based on a percentage of Medicare (contrary to the 
general industry understanding of usual, customary, 
and reasonable rates), and does so solely for out-of-net-
work dialysis services. Eliminating in-network bene-
fits for dialysis treatment coupled with the exposure 
to higher out-of-pocket costs illegally incentivizes pa-
tients to move from their commercial plan to Medicare. 

 50. The Plan also provides that, to the extent 
benefits are available from Medicare, “[b]enefits under 
this Plan will be reduced to the extent that the Par-
ticipant or his or her Dependents are reimbursed or 
entitled to reimbursement for those expenses by Med-
icare.” Ex. A at 85. In other words, to the extent that 
an enrollee is covered by or eligible for Medicare, the 
Plan provides that the amount the Plan will reimburse 
will be reduced by the amount that Medicare pays or 
could pay. This provision expressly reduces employer 
health plan benefits based on an enrollee’s Medicare-
eligible status and runs afoul of the MSPA’s prohi-
bition against “tak[ing] into account” an individual’s 
Medicare-eligible status. By reducing benefits, this 
provision also exposes ESRD patients, including Pa-
tient A while Patient A participated in the Plan, to 
higher out-of-pocket costs and has the effect of encour-
aging enrollees to drop their employer-provided cover-
age prematurely and go on Medicare before the ESRD 
coordination period has run its course. 
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 51. The Plan lastly identifies dialysis as subject 
to heightened scrutiny from the plan, such as “cost con-
tainment review” and “claim audit and/or review.” Ex. 
A at 58. These unusual plan terms, calling out dialysis 
specifically for extra scrutiny as well as unspecified 
“administrative services” only heightens the incentives 
of the dialysis patient to abandon their employer plan 
and move onto Medicare. 

 52. Both separately, and when considered in 
combination, these Plan provisions expressly target di-
alysis treatment and, in doing so, the Plan illegally 
takes into account an ESRD patient’s Medicare eligible 
status, in addition to differentiating benefits between 
those with ESRD and others enrolled in the Plan. 
Nearly every patient requiring dialysis has ESRD, as 
does Patient A, and all, or virtually all, of the Plan’s 
expense for dialysis is for services to patients with 
ESRD. Thus, these provisions removing dialysis pa-
tients’ access to in-network options, drastically reduc-
ing reimbursement, and singling out dialysis benefits 
for heightened scrutiny run afoul of the MSPA’s prohi-
bition on taking into account an ESRD patient’s 
Medicare-eligible status when determining their 
benefits, see 42 U.S.C. § 1395y(b)(1)(C)(i), and differ-
entiating in the benefits it provides ESRD patients 
on the basis of their need for renal dialysis. 42 U.S.C. 
§ 1395y(b)(1)(C)(ii). These Plan provisions and Defend-
ants’ conduct in targeting dialysis treatment also run 
afoul of the prohibition in 29 U.S.C. § 1182(a)(1) on 
group health plans establishing rules for eligibility and 
continued eligibility based on health status-related 
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factors, including health status, medical condition, and 
disability. 

 53. DaVita suffered damages as a result of De-
fendants’ actions. In addition, although Patient A is no 
longer a member of the Plan as of August 31, 2018, 
when Medicare became the patient’s primary insur-
ance, the harms that DaVita has suffered as a result 
of Defendants’ conduct in removing dialysis patients’ 
access to in-network options, drastically reducing re-
imbursement, and singling out dialysis benefits for 
heightened scrutiny are capable of repetition, yet 
evading review. Specifically, DaVita (and its dialysis 
patients) are subjected to the discriminatory Plan pro-
visions and drastically reduced benefits during the 
3-month waiting period and 30-month coordination pe-
riod during which Medicare is the secondary payer. As 
was the case with Patient A, the patient may go onto 
Medicare well before the 33-month period is over. This 
duration is too short to be fully litigated prior to the 
end of the coordination period. Moreover, there is a 
reasonable expectation that DaVita will be subjected 
to the same discriminatory conduct by Defendants 
again, given DaVita’s status as a lead provider of 
dialysis services and the widespread prevalence of 
ESRD in the population. 
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COUNT I 

VIOLATION OF THE MEDICARE 
SECONDARY PAYER ACT 

(As to Marietta Memorial and the Plan) 

 54. The allegations contained in paragraphs 1 
through 53 are incorporated by reference as if fully set 
forth herein. 

 55. The Plan places dialysis patients, almost all 
of whom have ESRD, at a significant disadvantage. 
First, in contrast to other services, the Plan explicitly 
states that, for dialysis, “[t]here is no network for these 
services.” Then, having eliminated network coverage 
for all dialysis patients, the Plan imposes a sharply re-
duced reimbursement rate for all out-of-network dial-
ysis treatment, basing the reimbursement on a so-
called “reasonable and customary” rate that is actually 
based on a percentage of the Medicare rate. The Plan 
document also gives the Plan Administrator (i.e., Mari-
etta Memorial) discretion to impose a number of addi-
tional burdens on claims of individuals with ESRD 
(i.e., members who require dialysis) such as “claim au-
dits,” “cost containment review,” and unspecified “ad-
ministrative services.” 

 56. While Patient A was a participant in the 
Plan, DaVita provided regular dialysis treatment to 
Patient A and has continued to treat Patient A since 
Patient ceased participating in the Plan. As an out-of-
network dialysis provider, DaVita is subject to the dis-
criminatory and artificially low “alternative basis for 
payment” for dialysis services. 
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 57. The Plan’s practices violate the “take into ac-
count” and “anti-differentiation” prohibitions of the 
MSPA. The Plan imposes limitations on the benefits for 
a Medicare-entitled individual that do not apply to oth-
ers enrolled in the Plan. These benefit limitations are 
specifically identified by the regulations as actions that 
constitute unlawfully “taking into account” that an in-
dividual is entitled to or eligible for Medicare based on 
ESRD. See 42 C.F.R. § 411.108(a)(5); § 411.161(a). 

 58. The Plan also unlawfully differentiates in 
the benefits it provides between individuals having 
ESRD and the benefits provided to other individuals 
covered by the Plan. See 42 U.S.C. § 1395y(b)(1)(C)(ii). 
As a result of this conduct, Patient A, during the time 
Patient A participated in the Plan, was exposed to ad-
ditional payment obligations not faced by other plan 
enrollees who do not have ESRD or do not require di-
alysis. For example, Patient A was exposed to higher 
co-pays, co-insurance, and deductibles. 

 59. Defendants are motivated by their desire to 
induce members of the Plan with ESRD to drop out of 
the Plan and instead enroll in Medicare. MedBen spe-
cifically emphasizes the high cost of dialysis treatment 
for ESRD patients in promoting to its customers 
MedBen’s proprietary (and illegal) methods that pur-
port to reduce costs related to dialysis reimbursement. 

 60. DaVita has been damaged as a result of De-
fendants’ failure to provide appropriate reimburse-
ment as primary payer for its enrollees and other 
illegal practices in violation of the MSPA. Accordingly, 
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DaVita, as an assignee of Patient A and in its own 
right, is entitled to double-damages pursuant to 42 
U.S.C. § 1395y(b)(3)(A). 

 
COUNT II 

CLAIM FOR ERISA BENEFITS 
PURSUANT TO 29 U.S.C. § 1132(a)(1)(B) 

(As to All Defendants) 

 61. The allegations contained in paragraphs 1 
through 60 are incorporated by reference as if fully set 
forth herein. 

 62. Section 502 of ERISA allows a participant or 
beneficiary covered by a welfare benefit plan to sue to 
“recover benefits due . . . under the terms of his plan, 
to enforce rights under the terms of the plan, or to clar-
ify . . . rights to future benefits under the terms of the 
plan.” 29 U.S.C. § 1132(a)(1)(B). 

 63. DaVita is the assignee of health care benefits 
to which Plan members are entitled and is therefore 
entitled in its capacity as assignee to recover benefits 
due under the terms of the Plan. DaVita has standing 
as an assignee to assert the claims of Patient A. 

 64. An ERISA claim for benefits under 29 U.S.C. 
§ 1132(a)(1)(B) can be brought against plans, plan fi-
duciaries, plan administrators, and TPAs that exercise 
discretion over the payment of plan benefits. The Plan 
is a self-funded employer group plan governed by 
ERISA. Marietta Memorial serves as the named plan 
administrator for the Plan. MedBen is the named TPA 
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and/or the claims administrator for the Plan and ex-
ercises discretion over the payment of plan benefits. 
In particular, the summary plan description gives 
MedBen authority over the “consideration” and “settle-
ment” of claims. See Ex. A at 21. MedBen in fact exer-
cised discretionary authority and control over the 
decision to pay plan benefits in rendering initial bene-
fit determinations and served as the entity to conduct 
discretionary review of appeals of the denial of plan 
benefits. See Ex. B. 

 65. DaVita has exhausted the administrative 
remedies under the ERISA plan at issue. DaVita either 
submitted timely written appeals to MedBen, or is ex-
cused from exhausting its administrative remedies 
because MedBen failed to follow claims procedures re-
quired by ERISA and its implementing regulations. 
See 29 C.F.R. § 2560.503-1. Alternatively, exhaustion 
of administrative remedies was not required in whole 
or in part because it was futile. 

 66. With respect to Patient A, Marietta Memo-
rial was required to reimburse DaVita pursuant to the 
terms of the Plan document and other applicable law. 
As explained below, to the extent the Plan terms pro-
vide for reimbursement based on terms that violate 
federal law, those provisions must be severed. 

 67. The Plan eliminates in-network coverage for 
dialysis services. In addition, the Plan provides for an 
“alternative basis for payment” applicable only to 
“dialysis-related services and products.” Further, the 
Plan provides a strikingly low reimbursement rate for 
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dialysis treatment that is based on a percentage of the 
Medicare rate (instead of reasonable and customary 
rates). These provisions are illegal because they violate 
the “take into account” and “anti-differentiation” pro-
hibitions of the MSPA. As noted above, by imposing 
limitations on the benefits for a Medicare-entitled in-
dividual that do not apply to others enrolled in the 
Plan, these provisions run afoul of the MSPA’s intent 
that Medicare-eligible patients not be disadvantaged 
in relation to other individuals who are covered under 
the Plan but are not eligible for or entitled to coverage 
under Medicare. Because these payment provisions 
targeting dialysis-related treatment are illegal, they 
should be severed from the Plan.4 Accordingly, the Plan 
is obligated to reimburse DaVita for the out-of-network 
services provided to Patient A, at its undiscounted 
charges or, at a minimum, at the reasonable and cus-
tomary rates for dialysis as typically understood in the 
industry. 

 68. Defendants’ conduct constitutes a breach of 
the ERISA plans at issue and an abuse of discretion. 
Such conduct has denied DaVita benefits to which it is 
entitled as assignee. 

 
 4 The Plan’s summary plan description contains a severabil-
ity provision that provides: “In the event that any section of this 
provision is considered invalid or illegal for any reason, said inva-
lidity or illegality shall not affect the remaining sections of this 
provision and Plan. The section shall be fully severable. The Plan 
shall be construed and enforced as if such invalid or illegal sec-
tions had never been inserted in the Plan.” 
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 69. Defendants’ failure to pay DaVita what they 
were obligated to pay for the dialysis services provided 
to Patient A was motivated by their desire to transfer 
liability for treatment of ESRD patients onto the dial-
ysis provider, the Medicare program, and the patients 
themselves. Accordingly, their actions constitute a con-
flict of interest and bad faith. Defendants’ refusal to 
pay DaVita for claims for dialysis rendered to Patient 
A at the legally required levels was wrong, incorrect, 
improper, unlawful, not based on any evidence, an 
abuse of discretion, and/or arbitrary and capricious. 

 70. As assignee of the benefits to which members 
of the ERISA plan at issue are entitled pursuant to 
their plans, DaVita demands recovery of benefits and all 
other relief due pursuant to 29 U.S.C. § 1132(a)(1)(B) 
against Defendants. 

 
COUNT III 

BREACH OF FIDUCIARY DUTY UNDER ERISA 

(As to Marietta Memorial) 

 71. The allegations contained in paragraphs 1 
through 70 are incorporated by reference as if fully set 
forth herein. 

 72. Marietta Memorial is a fiduciary within the 
meaning of ERISA and the named fiduciary under the 
Plan. See 29 U.S.C. § 1002(21)(A); Ex. A at 8. Marietta 
Memorial owes enrollees in its Plan a fiduciary duty of 
loyalty, a fiduciary duty to act as a prudent person 
would act in a similar situation, and a fiduciary duty 
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to act for the exclusive purpose of providing benefits to 
Plan beneficiaries. See 29 U.S.C. § 1104. By engaging 
in the conduct described above—including adopting 
plan provisions that take into account the Medicare-
eligibility of enrollees in determining coverage and 
benefits, and Defendants’ drastic reduction of reim-
bursement rates for dialysis treatment—Marietta Me-
morial breached its fiduciary obligations under 29 
U.S.C. § 1104(a)(1)(A) to discharge its duties with re-
spect to the Plan “solely in the interest of the partici-
pants and beneficiaries,” and “for the exclusive 
purpose of (i) providing benefits to participants and 
their beneficiaries; and (ii) defraying reasonable ex-
penses of administering the plan.” Marietta Memorial 
also failed to act “with the care, skill, prudence, and 
diligence under the circumstances then prevailing that 
a prudent man acting in a like capacity and familiar 
with such matters would use in the conduct of an en-
terprise of a like character and with like aims.” See 29 
U.S.C. § 1104(a)(1)(B). 

 73. As an assignee of the benefits to which enrol-
lees of the plans at issue are entitled pursuant to their 
ERISA plan, DaVita demands appropriate equitable 
relief, recovery of benefits due, and all other relief to 
which it is entitled pursuant to 29 U.S.C. §§ 1104(a)(1), 
1109, and 1132(a)(3). 
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COUNT IV 

BREACH OF FIDUCIARY DUTY UNDER ERISA 

(As to Defendant MedBen) 

 74. The allegations contained in paragraphs 1 
through 73 are incorporated by reference as if fully set 
forth herein. 

 75. MedBen is a fiduciary within the meaning of 
ERISA. See 29 U.S.C. § 1002(21)(A). MedBen functions 
as a fiduciary with respect to setting benefit levels, ex-
ercising control over benefit determinations pursuant 
to its authority under the Plan “to supervise the man-
agement, consideration, investigation and settlement 
of claims” (Ex. A at 21), and in making final determi-
nations on appeals of benefit denials. E.g., Ex. B. 
MedBen owes enrollees in the Plan a fiduciary duty of 
loyalty, a fiduciary duty to act as a prudent person 
would act in a similar situation, and a fiduciary duty 
to act for the exclusive purpose of providing benefits to 
Plan beneficiaries. See 29 U.S.C. § 1104. 

 76. By engaging in the conduct described 
above—including by causing Marietta Memorial to 
adopt plan provisions that take into account the Med-
icare-eligibility of enrollees in determining coverage 
and benefits, and Defendants’ drastic reduction of re-
imbursement rates for dialysis treatment—MedBen 
breached its fiduciary obligations under 29 U.S.C. 
§ 1104(a)(1)(A) to discharge its duties with respect to 
the Plan “solely in the interest of the participants 
and beneficiaries,” and “for the exclusive purpose 
of (i) providing benefits to participants and their 
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beneficiaries; and (ii) defraying reasonable expenses of 
administering the plan.” MedBen also failed to act 
“with the care, skill, prudence, and diligence under the 
circumstances then prevailing that a prudent man act-
ing in a like capacity and familiar with such matters 
would use in the conduct of an enterprise of a like char-
acter and with like aims.” See 29 U.S.C. § 1104(a)(1)(B). 

 77. As an assignee of the benefits to which enrol-
lees of the plans at issue are entitled pursuant to their 
ERISA plan, DaVita demands appropriate equitable 
relief, recovery of benefits due, and all other relief to 
which it is entitled pursuant to 29 U.S.C. §§ 1104(a)(1), 
1109, and 1132(a)(3). 

 
COUNT V 

CO-FIDUCIARY LIABILITY IN 
VIOLATION OF ERISA § 405 

(As to Defendant MedBen) 

 78. The allegations contained in paragraphs 1 
through 77 are incorporated by reference as if fully set 
forth herein. 

 79. ERISA § 405(a), 29 U.S.C. § 1105, provides 
that a co-fiduciary may be liable for breaches by other 
fiduciaries if he knowingly participated in or concealed 
the breach; failed to exercise his fiduciary duties which 
enabled another fiduciary to commit a breach; or knew 
of the breach by another fiduciary and failed to take 
steps to remedy that breach. 
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 80. As alleged herein, Marietta Memorial 
adopted plan provisions that take into account the 
Medicare-eligibility of enrollees in determining cover-
age and benefits and drastically reduced the reim-
bursement rates for dialysis treatment. Such conduct 
constitutes a breach of Marietta Memorial’s fiduciary 
duties of loyalty and care that it owed to its partici-
pants and beneficiaries. 

 81. MedBen is a fiduciary of the Plan with re-
spect to setting benefit levels, exercising control over 
benefit determinations pursuant to its authority under 
the Plan “to supervise the management, consideration, 
investigation and settlement of claims” (Ex. A at 21), 
and in making final determinations on appeals of ben-
efit denials. E.g., Ex. B. 

 82. MedBen knew that Marietta Memorial was a 
fiduciary with respect to the Plan. MedBen knowingly 
participated in Marietta Memorial’s breaches of fidu-
ciary duty by encouraging and causing Marietta Me-
morial to adopt and implement Plan provisions that 
MedBen knew would violate the MSPA’s “taking into 
account” and “anti-differentiation” prohibitions and 
further violate 29 U.S.C. § 1182(a)(1)’s prohibition 
against discriminating on the basis of enrollee dis-
ability or health status. MedBen knew that the 
adoption and implementation of these provisions 
constituted breaches of fiduciary duty, but it none-
theless encouraged the Plan to engage in this illegal 
conduct. MedBen further knowingly participated in 
Marietta Memorial’s breaches of fiduciary duty by is-
suing benefit denials when DaVita sought payment of 
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plan benefits for dialysis at legally required levels and 
in denying appeals of those denials of benefits. MedBen 
consistently exercised control over plan assets. 

 83. MedBen is liable as a co-fiduciary pursuant 
to ERISA § 405. DaVita is entitled to appropriate equi-
table relief, recovery of benefits and all other relief to 
which it is entitled pursuant to 29 U.S.C. §§ 1104(a)(1), 
1105, 1109, and 1132(a)(3). 

 
COUNT VI 

KNOWING PARTICIPATION IN 
FIDUCIARY BREACH UNDER ERISA 

(As to Defendant MedBen) 

 84. The allegations contained in paragraphs 1 
through 83 are incorporated by reference as if fully set 
forth herein. 

 85. Regardless of whether MedBen itself was 
acting in the role of a fiduciary, MedBen knowingly 
participated in the breaches of Marietta Memorial who 
is a fiduciary and who acted in a fiduciary capacity. Ac-
cordingly, equitable relief is appropriate as to MedBen 
as a result of its knowingly participating in such 
breaches. 

 86. The Plan and Marietta Memorial engaged 
in violations of the MSPA at the urging and with the 
assistance and cooperation of MedBen. The steps 
MedBen directed and caused the Defendant Plan and 
Marietta Memorial to take—eliminating network cov-
erage for dialysis, drastically cutting reimbursement 
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rates for dialysis, and allowing uniquely onerous re-
views and audits—violate the MSPA’s “taking into 
account” and “anti-differentiation” prohibitions and 
further violate 29 U.S.C. § 1182(a)(1)’s prohibition 
against discriminating on the basis of enrollee disabil-
ity or health status. MedBen was aware of these prohi-
bitions, but nonetheless caused the Plan and Marietta 
Memorial to engage in this illegal conduct. 

 87. As indicated by the commentary on its web-
site and the language that, on information and belief, 
MedBen drafted in the Marietta Memorial summary 
plan description, MedBen has a business strategy of 
causing health benefit plans, like the Marietta Memo-
rial Plan, to violate their fiduciary duties to enrollees 
with ESRD. 

 88. MedBen’s conduct has injured the Plan’s 
ESRD enrollees by improperly exposing them to sig-
nificant financial obligations and inducing enrollees to 
terminate prematurely their coverage pursuant to 
their employer plan. MedBen’s conduct has further in-
jured DaVita by causing the Plan to pay DaVita at 
rates far below the amounts to which DaVita is enti-
tled. 

 89. MedBen is liable for its knowing participa-
tion in Marietta Memorial’s breaches of fiduciary duty. 

 90. DaVita pursuant to 29 U.S.C. § 1132(a)(3) is 
entitled to injunctive relief, along with restitution and 
disgorgement of profits, for MedBen’s conduct. 
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COUNT VII 

VIOLATION OF 29 U.S.C. § 1182(a)(1) 

(As to Marietta Memorial and the Plan) 

 91. The allegations contained in paragraphs 1 
through 90 are incorporated by reference as if fully set 
forth herein. 

 92. ERISA prohibits group health plans like the 
Plan from discriminating against plan participants 
and beneficiaries on the basis of health condition and 
medical status, including disability. 29 U.S.C. § 1182. 
This prohibition applies to improperly reducing bene-
fits on the basis of ESRD. 

 93. As noted, the Plan discriminated against its 
enrollees suffering from ESRD by eliminating network 
coverage for enrollees with ESRD and, by extension, by 
exposing enrollees to higher costs. 

 94. A violation of 29 U.S.C. § 1182 may be reme-
died by an ERISA participant’s claim “to enjoin any act 
or practice which violates any provision of this sub-
chapter.” See 29 U.S.C. § 1132(a)(3). DaVita, as as-
signee, is thus entitled to an injunction under 29 U.S.C. 
§ 1132(a)(3) of ERISA prohibiting the Plan and Med- 
Ben from engaging in future discriminatory and illegal 
conduct prohibited by 29 U.S.C. § 1 182(a)(1). DaVita is 
further entitled to attorneys’ fees under 29 U.S.C. 
§ 1132(g). 
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PRAYER FOR RELIEF 

 WHEREFORE, Plaintiffs pray that the Court 
award the following relief: 

a) That DaVita be awarded its compensatory 
damages plus applicable prejudgment and 
statutory interest; 

b) That DaVita be awarded statutory double dam-
ages pursuant to 42 U.S.C. § 1395y(b)(3)(A); 

c) That DaVita recover all benefits due un- 
der ERISA plans pursuant to 29 U.S.C. 
§ 1132(a)(1)(B); 

d) That DaVita be awarded injunctive relief and 
appropriate equitable relief; 

e) That a trial by jury be had on all issues so tri-
able; 

f ) That DaVita recover all costs and expenses 
of this litigation, including its attorneys’ 
fees and expenses pursuant to 29 U.S.C. 
§ 1132(g)(1); and 

g) That DaVita be granted such other and fur-
ther relief as is just and proper. 

Respectfully submitted, 

s/Jason P. Conte  
Jason P. Conte 
ULMER & BERNE LLP 
Ohio Bar No. 0071401 
600 Vine Street, Suite 2800 
Cincinnati, OH 45202-2409 
(513) 698-5072/Fax: (513) 698-5073 
jconte@ulmer.com 



42 

 

KING & SPALDING LLP 
Bobby R. Burchfield 
D.C. Bar No. 289124 
Matthew M. Leland 
D.C. Bar No. 495812 
1700 Pennsylvania  
 Avenue NW, Suite 200 
Washington, DC 20006 
(202) 737-0500 
bburchfield@kslaw.com 
mleland@kslaw.com 

James W. Boswell
Ga. Bar No. 069838 
Jennifer S. Lewin 
Ga. Bar No. 397958 
1180 Peachtree Street, N.E.
Atlanta, GA 30309 
(404) 572-4600 
jboswell@kslaw.com  
jlewin@kslaw.com 

 
JURY DEMAND 

 Plaintiffs hereby request a trial by jury on all is-
sues triable by a jury. 

s/ Jason P. Conte  
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Exhibit A 

MPI#: 1956110 Billing System: NAUTILUS 

Acct:                           xxxxxxxxxxxxxxxxxxxxxxxxxxx 

Document Type: SUMMARY PLAN DESCRIPTION 
→ 2017 – Marietta Memorial Hospital  

Network Available: Pg. –  

Benefits-In-Network: Pg. 10, 17, 22, 

Benefits-Out of Network: Pg. 32 – 33 

Benefits-Dialysis Related: Pg. 14, 17, 57, 58, 80 

COB: Pg. 79 

Claims-Timely Filing: Pg. 38 

Claims-Processing Timeline: Pg. 38 

Address: Pg. 39 

Appeals Timelines: Pg. 39 

Definition UCR/R&C, 
Allowable, Max Mowed: Pg. 2, 11 – 12, 17, 22 

MCARE BASED LANGUAGE: YES / NO Pg. 79 - 85 

PYMT BASED LANGUAGE: YES / NO Pg. –  

 
The attached Summary Plan Description (SPD) and 

Summaries of Material Modification (SMM’s) are 
copies of those that applied to the named plan as of 

September 21, 2017. The originals of the SMM’s may 
not have been signed by an authorized representative 
of the Plan Administrator for this plan. For a signed 
copy of any SMM, contact the Plan Administrator. 
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These copies are provided for the convenience of plan 
participants and covered persons, and are not 

intended to replace the actual plan documents on file 
with the Plan Administrator, or the SPD and SMM’s 

that were distributed to the Plan Participants in 
accordance with ERISA, or any other applicable law. 

Any discrepancies between these copies, and the 
actual SPD or SMM’s will be resolved in favor of the 

original documents as maintained by the Plan 
Administrator. These documents may be amended 
by the Plan Administrator at any time, and such 
amendments will prevail over these documents. 

 
MARIETTA MEMORIAL HOSPITAL 

EMPLOYEE HEALTH BENEFIT PLAN 
SUMMARY PLAN DESCRIPTION 

SUMMARY OF MATERIAL 
MODIFICATIONS NO. 2 

 This Summary of Material Modifications is a 
description of important changes which have 
been made to the Plan. You should read these 
changes carefully and keep this document with 
your copy of the Summary Plan Description. If 
you have any questions about these changes, you 
should contact the Plan Administrator for more 
information. 

 The Marietta Memorial Hospital Employee Health 
Benefit Plan Summary Plan Description (hereinafter 
referred to as “SPD”) is hereby amended and modified 
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as set forth below. Such amendments are effective as of 
the dates listed below. 

 1) Effective August 1, 2017, the following “Non-
Discrimination Notice” will be added to the SPD begin-
ning on page 2: 

“Non-Discrimination Notice 

Marietta Memorial Hospital complies with appli-
cable Federal civil rights laws and does not dis-
criminate on the basis of race, color, national 
origin, age, disability, or sex. 

Marietta Memorial Hospital does not exclude peo-
ple or treat them differently because of race, color, 
national origin, age, disability, or sex. Marietta 
Memorial Hospital provides: 

A. free aid and services to people with disabili-
ties to communicate effectively with us; 

B. written information in other formats (large 
print, audio, accessible electronic formats, other 
formats); and 

C. free language services to people whose pri-
mary language is not English. 

If you need these services, contact Marietta Me-
morial Hospital’s Plan Administrator, Memorial 
Health Systems, Benefits Specialist. If you believe 
that Marietta Memorial Hospital has failed to pro-
vide these services or discriminated in another 
way on the basis of race, color, national origin, age, 
disability, or sex, you can file a grievance with Plan 
Administrator, Memorial Health Systems, Bene-
fits Specialist, at 401 Matthew Street, Marietta, 
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OH 45750 or call (740) 568-5607, or send a fax to 
(740) 374-1688. 

You can file a grievance in person or by mail, fax, 
or e-mail. If you need help filing a grievance, Mari-
etta Memorial Hospital’s Plan Administrator, Me-
morial Health Systems, Benefits Specialist is 
available to help you. You can also file a civil rights 
complaint with the U.S. Department of Health and 
Human Services, Office for Civil Rights, electroni-
cally through the Office for Civil Rights Complaint 
Portal, available at https://ocrportal.hhs.gov/ocr/ 
portal/lobby.jsf or by mail or phone at: U.S. Depart-
ment of Health and Human Services, 200 Inde-
pendence Avenue, SW Room 509F, HHH Building 
Washington, D.C. 20201, 1-800-368-1019, 800-537-
7697 (TDD). Complaint forms are available at 
http://www.hhs.gov/ocr/office/file/index.html. 

Spanish: ATENCIÓN: si habia español, tiene a 
su disposición servicios gratuitos de asistencia 
lingüistica. Llame al 740-568-5607 (TTY: 740-568-
5607). 

Chinese: [Illegible]740-568-5607 (TTY : 740-568-
5607)  

German: ACHTUNG: Wenn Sie Deutsch 
sprechen, stehen Ihnen kostenlos sprachliche 
Hilfsdienstleistungen zur Verfügung. Rufnum-
mer: 740-568-5607 (TTY: 740-568-5607). 

Penn Dutch: Wann du Deitsch schwetzseht, 
kannscht du mitaus Koschte ebber gricke, ass dihr 
helft mit die englisch Schprooch. Ruf selli Num-
mer uff: Call 740-568-5607 (TTY: 740-568- 5607). 

Arabic: 740-568-5607[Illegible] 
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. 740-568-5607 - 1: [Illegible] 

Vietnamese: [Illegible] 740-568-5607 (TTY: 740-
568-5607). 

Russian: [Illegible] 740-568-5607 ([Illegible]: 740-
568-5607). 

French: ATTENTION: Si vous parlez français, des 
services d’aide linguistique vous sont proposés 
gratuitement. Appelez le 740-568-5607 (ATS: 740-
568-5607). 

Italian: ATTENTION: Si vous parlez français, des 
services d’aide linguistique vous sont proposes 
gratuitement. Appelez le 740-568-5607 (ATS: 740-
568-5607). 

Korean: [Illegible]. 740-568-5607 (TTY: 740-568-
5607) [Illegible] 

Japanese: [Illegible] 740-568-5607 (TTY: 740-568-
5607) [Illegible] 

Dutch: AANDACHT: Als u nederlands spreekt, 
kunt u gratis gebruikmaken van de taalkundige 
diensten. Bel 740-568-5607 (TTY: 740-568-5607). 

Ukrainian: [Illegible] 740-568-5607 [Illegible]: 
740-568-5607). 

Romanian: ATENTIE: Dacâ vorbiti limba românâ, 
vâ stau la dispozitie servicii de asistentâ lingvistiâ 
gratuit. Sunati la 740-568-5607 (TTY: 740-568-
5607).” 

 2) Effective August 1, 2017, the definition of “MOR-
BID OBESITY” in Section 3.2, entitled, “MEDICAL 
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PLAN DEFINITIONS,” as set forth in Article III of 
the SPD, is amended in its entirety, as follows: 

“MORBID OBESITY 

The term “Morbid Obesity” means that a Covered 
Person: 

A. has a body mass index (BMI) of forty (40) or 
greater; 

B. is a male who is one hundred (100) pounds 
over his ideal body weight; or 

C. is a female who is eighty (80) pounds over her 
ideal body weight; or 

D. has a BMI of thirty-five (35) to forty (40) and 
one (1) or more obesity related diseases, such 
as type 2 diabetes, high blood pressure, heart 
disease, sleep apnea, gastroesophageal reflux 
disease (GERD), polycystic ovarian syndrome 
(PCOS) or pseudotumor cerebri.” 

 3) Effective August 1, 2017, Section 3.2, entitled, 
“MEDICAL PLAN DEFINITIONS,” as set forth in 
Article III of the SPD, is amended by adding thereto 
the following new definition: 

“PROTON BEAM THERAPY 

The term “Proton Beam Therapy” means a type of 
radiation therapy that uses streams of protons 
(tiny particles with a positive charge) to kill tumor 
cells. Because it causes less damage to healthy tis-
sue, Proton Beam Therapy is often used for can-
cers that are very close to critical parts of the body. 
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It is used to treat cancers of the head and neck and 
organs such as the brain, eye, lung, and spine.” 

 4) Effective August 1, 2017, Article VI, entitled, 
“COST MANAGEMENT SERVICES,” as set forth in 
the SPD, is amended by adding thereto the following 
new Section: 

“6.8 PRE-CERTIFICATION OF PROTON 
BEAM THERAPY 

The Plan requires that all proton beam therapy be 
pre-approved by the Utilization Review Service 
prior to any proton beam therapy procedure. As 
soon as possible after a Covered Person’s Physi-
cian has determined that therapy is necessary, but 
not later than forty-eight (48) hours prior to the 
commencement of the therapy, the Covered Per-
son’s Physician, the Covered Person or the Hos-
pital or facility where the procedure is to be 
performed must notify the Utilization Review Ser-
vice and submit any documentation required by 
such service. The Covered Person is ultimately re-
sponsible for making sure this notification is 
made. The Utilization Review Service reserves the 
right to request additional records or information 
from the Covered Person, the Covered Person’s 
Physician, Hospital or other facility or provider 
that is related to the proton beam therapy. 

If prior approval is not obtained for any of these 
services, charges for such therapy will be subject 
to a penalty. Expenses for therapy services or sup-
plies that would have been approved for payment 
by the Utilization Review Service, as the entity 
designated by the Plan Administrator to handle 
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utilization review, will be paid at the non-Pre-
ferred Provider level described in Section 2.6. This 
penalty will not be considered as a Covered Ex-
pense under any other Plan provision, and shall 
not apply towards any Deductible, Out-of-Pocket 
limit, or maximum benefit limit. In addition to this 
penalty, any services and supplies that would not 
have been approved for payment will not be cov-
ered under this Plan.” 

 5) Effective August I, 2017, Subsection AA in 
Section 9.1, entitled, “MEDICAL BENEFITS – COV-
ERED EXPENSES,” as set forth in Article IX of the 
SPD, is amended in its entirety, as follows: 

“AA. Reconstructive Surgery: Charges for re-
constructive surgery necessary to repair a dys-
function or disfigurement resulting from Injury, 
tumor or congenital anomaly which has resulted 
in a functional defect or deficit, or surgery related 
to gender transitioning. Covered Expenses include 
breast reconstruction in connection with a mastec-
tomy, including: 

1. reconstruction of the breast on which the mas-
tectomy was performed; 

2. surgery and reconstruction of the other breast 
to produce a symmetrical appearance; and 

3. prostheses and physical complications of all 
stages of mastectomy, including lymphede-
mas. 

Such reconstruction must be performed in a man-
ner determined in consultation with the attending 
Physician and the Covered Person.” 
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 6) Effective June 1, 2017, Article X, entitled, 
“OTHER MEDICAL BENEFITS,” as set forth in the 
SPD, is amended by adding thereto the following new 
Section: 

“10.2 DIABETES MANAGEMENT PROGRAM 

The Plan includes a comprehensive Diabetes Man-
agement Program (for purposes of this provision 
“Program”) which provides specific benefits for all 
Covered Persons diagnosed with diabetes. All 
Covered Persons with diabetes are automatically 
eligible and enrolled in the Program. Covered 
Persons with diabetes will be identified through 
information obtained through claims and other in-
formation submitted to the Plan, referrals by uti-
lization review and case management and from 
other sources. The goal of the Program is to help 
each Covered Person better manage his or her 
medical condition by focusing on his or her life-
style, and any barriers hindering the progression 
to a healthier lifestyle. 

For Covered Persons participating in the Diabetes 
Management Program, the Plan will provide ben-
efits for the following services and supplies at one 
hundred percent (100%) with no Deductible if com-
pleted by a Marietta Memorial PHO/Tier I Pro-
vider. 

A. annual wellness physical; 

B. diabetic medications and supplies through 
the separate Employer-sponsored prescrip-
tion plan, obtained through a contracted phar-
macy; and 
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C. the following tests: 

1. Hemoglobin A1C; 

2. diabetic eye exam; 

3. lipid panel; 

4. blood pressure screening; and 

5. flu vaccines.” 

 7) Effective August 1, 2017, Subsection AA in 
Section 13.1, entitled, “MEDICAL PLAN BENEFIT 
EXCLUSIONS AND LIMITATIONS,” as set forth in 
Article XIII of the SPD, is amended in its entirety, as 
follows: 

“AA. Hearing: Charges for hearing aids, other 
than as specifically listed as covered through a 
Marietta Memorial PHO/Tier I Provider, or for 
cochlear implants and other devices or implants 
used to restore hearing.” 

 8) Effective August 1, 2017, Subsection AV in 
Section 13.1, entitled, “MEDICAL PLAN BENEFIT 
EXCLUSIONS AND LIMITATIONS,” as set forth in 
Article XIII of the SPD, is hereby deleted in its entirety. 

 9) Effective August I, 2017, Subsection BC in 
Section 13.1, entitled, “MEDICAL PLAN BENEFIT 
EXCLUSIONS AND LIMITATIONS,” as set forth in 
Article XIII of the SPD, is deleted in its entirety, and 
replaced with the following: 

“BC. Specific Provider Exclusions: Services 
obtained through White Fence Surgical Suites, North-
pointe Surgical Suites, Southeast Ohio Surgical 
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Suites and Lancaster Specialty Surgery Center 
will not be covered under the Plan, regardless of 
whether the Provider is part of any designated 
Preferred Provider network.” 

 10) Effective August 1, 2017, Article XIV, enti-
tled, “GENERAL INFORMATION,” as set forth in 
the SPD, is amended by adding thereto the following 
new Section: 

“14.13 DISCRIMINATION COMPLAINTS 

It is the policy of Marietta Memorial Hospital not 
to discriminate on the basis of race, color, national 
origin, sex, age or disability. The Plan Administra-
tor has adopted an internal grievance procedure 
providing for prompt and equitable resolution of 
complaints alleging any action prohibited by Sec-
tion 1557 of the Affordable Care Act (42 U.S.C. 
§ 18116) and its implementing regulations at 45 
C.F.R. pt. 92, issued by the U.S. Department of 
Health and Human Services. Section 1557 pro-
hibits discrimination on the basis of race, color, 
national origin, sex, age or disability in certain 
health programs and activities. Section 1557 and 
its implementing regulations may be examined in 
the office of the Plan’s Benefits Specialist, who has 
been designated by the Plan Administrator to co-
ordinate the efforts of Marietta Memorial Hospital 
to comply with Section 1557: 

Plan Administrator, Memorial Health Systems 
Benefits Specialist 
401 Matthew Street 
Marietta, OH 45750 
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(740) 568-5607 
(740) 374-1688 - fax 

Any person who believes they or someone else has 
been subjected to discrimination on the basis of 
race, color, national origin, sex, age or disability 
may file a grievance under this procedure. It is 
against the law for Marietta Memorial Hospital to 
retaliate against anyone who opposes discrimina-
tion, files a grievance, or participates in the inves-
tigation of a grievance. 

The following procedures apply to complaints sub-
mitted under these procedures: 

A. grievances must be submitted to the Plan Ad-
ministrator, Memorial Health Systems, Bene-
fits Specialist within sixty (60) days of the 
date the person filing the grievance becomes 
aware of the alleged discriminatory action; 

B. a complaint must be in writing, containing the 
name and address of the person filing it. The 
complaint must state the problem or action al-
leged to be discriminatory and the remedy or 
relief sought; 

C. the Plan Administrator, Memorial Health 
Systems, Benefits Specialist (or her/his de-
signee) shall conduct an investigation of the 
complaint. This investigation may be infor-
mal, but it will be thorough, affording all in-
terested persons an opportunity to submit 
evidence relevant to the complaint. The Plan 
Administrator, Memorial Health Systems, Ben-
efits Specialist will maintain the files and rec-
ords of Marietta Memorial Hospital Employee 
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Health Benefit Plan relating to such grievances. 
To the extent possible, and in accordance with 
applicable law, the Plan Administrator, Me-
morial Health Systems, Benefits Specialist 
will take appropriate steps to preserve the 
confidentiality of files and records relating to 
grievances and will share them only with 
those who have a need to know; 

D. the Plan Administrator, Memorial Health 
Systems, Benefits Specialist will issue a writ-
ten decision on the grievance, based on a pre-
ponderance of the evidence, no later than 
thirty (30) days after its filing, including a no-
tice to the complainant of their right to pursue 
further administrative or legal remedies; and 

E. the person filing the grievance may appeal the 
decision of the Plan Administrator, Memorial 
Health Systems, Benefits Specialist by writ-
ing to the Plan Administrator within fifteen 
(15) days of receiving the Plan Administrator, 
Memorial Health Systems, Benefits Special-
ist’s decision. The Plan Administrator shall is-
sue a written decision in response to the 
appeal no later than thirty (30) days after its 
filing. 

The availability and use of this grievance proce-
dure does not prevent a person from pursuing 
other legal or administrative remedies, including 
filing a complaint of discrimination on the basis of 
race, color, national origin, sex, age or disability in 
court or with the U.S. Department of Health and 
Human Services. Office for Civil Rights. A person 
can file a complaint of discrimination electronically 
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through the Office for Civil Rights Complaint Por-
tal, which is available at https://ocrportal.hhs. 
gov/ocr/portal/lobby.jsf or by mail or phone at: 

U.S. Department of Health and Human Services 
00 Independence Avenue, SW 
Room 509F, HHH Building 
Washington, D.C. 20201 

Complaint forms are available at: http://www. 
hhs.gov/ocr/office/file/index.html. Such complaints 
must be filed within one hundred eighty (180) days 
of the date of the alleged discrimination. 

The Plan Administrator will make appropriate ar-
rangements to ensure that individuals with disa-
bilities and individuals with limited English 
proficiency are provided auxiliary aids and ser-
vices or language assistance services, respectively, 
if needed to participate in this grievance process. 
Such arrangements may include, but are not lim-
ited to, providing qualified interpreters, providing 
taped cassettes of material for individuals with 
low vision, or assuring a barrier-free location for 
the proceedings. The Plan Administrator, Memo-
rial Health Systems, Benefits Specialist will be re-
sponsible for such arrangements.” 

 Marietta Memorial Hospital hereby adopts the 
above amendments to the Marietta Memorial Hospital 
Employee Health Benefit Plan Summary Plan De-
scription effective on the dates listed above. 
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 ADOPTED this ___ day of ___, 2017. 

   
  PLAN ADMINISTRATOR 

FOR THE MARIETTA 
MEMORIAL HOSPITAL 
EMPLOYEE HEALTH 
BENEFIT PLAN

 

 
MARIETTA MEMORIAL HOSPITAL 

EMPLOYEE HEALTH BENEFIT PLAN 
SUMMARY PLAN DESCRIPTION 

SUMMARY OF MATERIAL 
MODIFICATIONS NO. 1 

 This Summary of Material Modifications is a 
description of important changes which have 
been made to the Plan. You should read these 
changes carefully and keep this document with 
your copy of the Summary Plan Description. If 
you have any questions about these changes, you 
should contact the Plan Administrator for more 
information. 

 The Marietta Memorial Hospital Employee Health 
Benefit Plan Summary Plan Description (hereinafter 
referred to as “SPD”) is hereby amended and modified 
as set forth below. Such amendments are effective as of 
the dates listed below. 

 1.) Effective August 1, 2016, Subsection B in the 
definition of “DEPENDENT” in Section 3.1, entitled, 
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“GENERAL PLAN DEFINITIONS,” as set forth in 
Article III of the SPD, is amended in its entirety, as fol-
lows: 

“B. the Participant’s child who meets all of the fol-
lowing conditions: 

1. is the Participant’s or the Participant’s 
spouse’s natural child, adopted child, 
stepchild, a child for whom the Par- 
ticipant or the Participant’s spouse has 
Legal Guardianship or legal custody pur-
suant to a valid court order or is a child 
Placed For Adoption with the Participant; 
and 

2. is less than twenty-six (26) years of age. 
The child will continue to be an eligible 
Dependent until the end of the month in 
which he or she reaches age twenty-six 
(26). The age requirement is waived for 
any mentally or physically handicapped 
child who is incapable of self-sustaining 
employment and is chiefly dependent 
upon the Participant for support and 
maintenance, provided the child suffered 
such incapacity prior to attaining nine-
teen (19) years of age. Proof of incapacity 
must be furnished to the Plan Adminis-
trator, or its designee, within thirty-one 
(31) days of the date the child’s coverage 
would have ended due to age, and may be 
requested annually thereafter.” 

 2.) Effective March 1, 2017, the definition of 
‘‘DEPENDENT” in Section 3.1, entitled, “GENERAL 
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PLAN DEFINITIONS,” as set forth in Article III of 
the SPD and as amended above, is amended in its en-
tirety, as follows: 

“DEPENDENT 

The term “Dependent” means: 

A. the Participant’s legal spouse who is not eligi-
ble for coverage under a health plan spon-
sored by his or her employer that provides 
similar benefits. This requirement is waived 
under the following circumstances: 

1. if the spouse is enrolled in his or her em-
ployer sponsored coverage; 

2. if the Plan Administrator, in its discre-
tion, determines that the employee con-
tribution for the other coverage is above 
that which is deemed reasonable under 
this Plan’s criteria; or 

3. if the spouse’s employer sponsored cover-
age has no available plan option for which 
the spouse’s physician/provider partici-
pates. This exception shall only apply if 
the spouse’s physician/provider is in the 
Marietta Memorial PHO. 

The relationship between the Participant and 
his or her legal spouse must have met all re-
quirements of a valid marriage contract in the 
state in which such parties were married; or 

B. the Participant’s child who meets all of the fol-
lowing conditions: 
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1. is the Participant’s or the Participant’s 
spouse’s natural child, adopted child, step-
child, a child for whom the Participant 
or the Participant’s spouse has Legal 
Guardianship or legal custody pursuant 
to a valid court order or is a child Placed 
For Adoption with the Participant; and 

2. is less than twenty-six (26) years of age. 
The child will continue to be an eligible 
Dependent until the end of the month in 
which he or she reaches age twenty-six 
(26). The age requirement is waived for 
any mentally or physically handicapped 
child who is incapable of self-sustaining 
employment and is chiefly dependent 
upon the Participant for support and 
maintenance, provided the child suffered 
such incapacity prior to attaining nine-
teen (19) years of age. Proof of incapacity 
must be furnished to the Plan Adminis-
trator, or its designee, within thirty-one 
(31) days of the date the child’s coverage 
would have ended due to age, and may be 
requested annually thereafter. 

The Plan Administrator has the right to obtain 
sufficient proof of Dependent status from any Par-
ticipant under the Plan who is requesting cover-
age of his or her Dependents. 

This definition and all provisions of this Plan are 
intended to comply with state and federal law as 
both regard “Qualified Medical Child Support 
Orders” and “Medical Child Support Orders,” as 
those terms are defined in the law. The Plan 
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Administrator has established procedures govern-
ing “Qualified Medical Child Support Orders”. 
Covered Persons under this Plan can receive upon 
request, free of charge, a copy of such procedures 
from the Plan Administrator. 

The term “Dependent” excludes these situations: 

A. a spouse who is legally separated or di-
vorced from the Participant. Such spouse 
must have met all the requirements of a 
valid separation agreement or divorce de-
cree in the state granting such separation 
or divorce; 

B. any spouse on active military duty; or 

C. any person who is covered under this 
Plan as an individual Participant.” 

 3.) Effective August 1, 2016, Subsection X in Sec-
tion 9.1, entitled, “MEDICAL BENEFITS – COV-
ERED EXPENSES,” as set forth in Article IX of the 
SPD, is amended in its entirety, as follows: 

“X. Physician’s Services: Charges for Physi-
cian’s services provided at a Hospital or other 
Inpatient facility, including surgical and anes-
thesia services, while the Covered Person is 
an Inpatient or Outpatient, including emer-
gency room services. Charges for multiple sur-
gical procedures performed during the same 
operative session will be limited as described 
in the definition on page 31. 

Covered Expenses, including both Physician 
and facility expenses, for robotic surgical pro-
cedures and related expenses will be limited 
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to the Reasonable and Customary charge for 
the same surgical procedure performed under 
standard methods. This provision shall not 
apply if such surgical procedure is performed 
at Marietta Memorial Hospital.” 

 Marietta Memorial Hospital hereby adopts the 
above amendments to the Marietta Memorial Hospital 
Employee Health Benefit Plan Summary Plan De-
scription effective on the dates listed above. 

 ADOPTED this 22 day of June, 2017. 

 /s/ [Illegible] 
  PLAN ADMINISTRATOR 

FOR THE MARIETTA 
MEMORIAL HOSPITAL 
EMPLOYEE HEALTH 
BENEFIT PLAN

 

 
MARIETTA MEMORIAL HOSPITAL 

EMPLOYEE HEALTH BENEFIT PLAN 
SUMMARY PLAN DESCRIPTION 

REVISED EFFECTIVE AUGUST 1, 2016 

THIS DOCUMENT CONTAINS ALL PROVISIONS 
OF THE PLAN. ANY CONFLICT OR AMBIGU-
ITY ARISING BETWEEN THIS DOCUMENT 
AND ANY OTHER DOCUMENT OR COMMUNI-
CATION, INCLUDING, BUT NOT LIMITED TO, 
ANY SUMMARY PLAN DESCRIPTION, BRO-
CHURE, OR ORAL OR VIDEO PRESENTA-
TION, DESCRIBING THE RIGHTS, BENEFITS, 
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OR OBLIGATIONS OF THE COMPANY AND 
PARTICIPANTS UNDER THE PLAN SHALL BE 
RESOLVED IN FAVOR OF THIS PLAN DOCU-
MENT. 
 
MEDICAL BENEFITS ADMINISTRATORS, INC. 

Established in 1989, Medical Benefits Administrators, 
Inc. (MBA) is a subsidiary of Medical Benefits Mutual 
Life Insurance Co., one of the oldest health insurance 
firms in the United States. In 1938, the company en-
tered the insurance business operating under the 
name Hospital Services Association. Later, it became 
known as HSA of Ohio. 

The name, Medical Benefits Mutual, was adopted in 
1987, signaling the company’s establishment as a full-
fledged mutual life insurance company. Medical Bene-
fits Administrators, Inc. builds on this great service 
tradition and commitment to the future by delivering 
the services the marketplace demands. 

MBA is pleased to have been chosen as your Benefit 
Manager. MBA is committed to the fundamental crite-
ria which distinguish us from the crowd. The first is a 
commitment to excellent claims administration. The 
second is a commitment to long term relationships 
with the people we serve. 

We will appreciate your comments and strive to make 
any dealings with us as simple as possible. If you have 
any questions about a claim, we invite you to call us at 
(800) 423-3151, e-mail us at medben@medben.com or 
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to drop in at our offices at 1975 Tamarack Road, New-
ark, Ohio 43055. 

 
TABLE OF CONTENTS 

Article I Plan Information ................................ 7 

Article II Schedule of Benefits ......................... 10 

2.1 Coverages Available under 
this Plan ...................................... 10 

2.2 Schedule of Medical Bene-
fits ............................................... 10 

2.3 Medical Deductible ..................... 11 

2.4 Copayments ................................ 11 

2.5 Medical Coinsurance and 
Out-of-Pocket Limits .................. 12 

2.6 Medical Coinsurance and 
Copayment Amounts .................. 12 

2.7 Medical Plan Benefit Maxi-
mums .......................................... 17 

2.8 Schedule of Dental Benefits ....... 18 

2.9 Dental Deductible ....................... 18 

2.10 Dental Coinsurance Amounts ....... 19 

2.11 Dental Plan Benefit Maxi-
mums .......................................... 19 

2.12 Predetermination of Bene-
fits ............................................... 19 

2.13 Schedule of Vision Benefits ........ 19 



65 

 

2.14 Participating Provider Vi-
sion Copayments ........................ 19 

2.15 Vision Frequency Limita-
tions............................................. 19 

2.16 Vision Benefit Maximums 
and Limitations .......................... 20 

Article III Definitions .......................................... 21 

3.1 General Plan Definitions ............ 21 

3.2 Medical Plan Definitions ............ 28 

3.3 General Dental Plan Defini-
tions............................................. 34 

3.4 Common Dental Terms .............. 34 

3.5 Vision Plan Definitions .............. 37 

Article IV Claim and Appeal Procedures ....... 38 

4.1 Initial Filing of Claims ............... 38 

4.2 Requests for Additional In-
formation .................................... 38 

4.3 Appeals of Adverse Benefit 
Determinations ........................... 39 

4.4 Access to Documents, Rec-
ords or Other Information .......... 40 

4.5 External Review Rights and 
Procedures .................................. 40 

4.6 Additional Appeal Rights  .......... 41 

4.7 Examination ............................... 41 

4.8 Plan Administrator Discre-
tion .............................................. 41 



66 

 

Article V Coverage and Eligibility ................. 42 

5.1 Coverage under this Plan........... 42 

5.2 Participant Eligibility ................ 42 

5.3 Dependent Coverages ................. 42 

5.4 Participant Effective Date.......... 43 

5.5 Dependent Effective Date .......... 43 

5.6 Newborn Children ...................... 43 

5.7 Special Enrollment Periods ........ 43 

5.8 Open Enrollment ........................ 45 

5.9 Participant Termination ............. 45 

5.10 Dependent Termination ............. 45 

5.11 Continuation of Coverage 
during Disability ........................ 46 

5.12 Continuation of Medical Cov-
erage to Early Retirees with 
Severance Packages .................... 46 

5.13 Family and Medical Leave 
Provisions ................................... 47 

5.14 USERRA Rights ......................... 47 

Article VI Cost Management Services ............ 49 

6.1 Utilization Review ...................... 49 

6.2 Continued Stay Review .............. 50 

6.3 Weekend Admission Review....... 50 

6.4 Emergency and Urgent Care 
Review ......................................... 50 

6.5 Discharge Planning .................... 51 



67 

 

6.6 Individual Benefits Manage-
ment ............................................ 51 

6.7 Second Surgical Opinion ............ 51 

Article VII Continuation Coverage under 
COBRA ................................................ 52 

7.1 Right to Elect Continuation 
Coverage ..................................... 52 

7.2 Notification of Qualifying 
Event ........................................... 52 

7.3 Length of Continuation Cov-
erage ............................................ 52 

7.4 Termination of Continua-
tion of Coverage .......................... 52 

7.5 Multiple Qualifying Events ....... 53 

7.6 Total Disability ........................... 53 

7.7 Carryover of Deductibles and 
Plan Maximums ......................... 53 

7.8 Payments of Premium ................ 54 

7.9 Definitions .................................. 54 

7.10 COBRA Bankruptcy Provi-
sions under Title XI .................... 55 

Article VIII Major Medical Expense Bene-
fits ......................................................... 56 

8.1 Coinsurance Percentage and 
Deductible ................................... 56 

8.2 Allocation and Apportion-
ment of Benefits .......................... 56 



68 

 

Article IX Description of Medical Bene-
fits ......................................................... 57 

9.1 Medical Benefits – Covered 
Expenses ..................................... 57 

Article X Other Medical Benefits .................... 64 

10.1 Organ and Tissue Trans-
plant Benefits ............................. 64 

Article XI Description of Dental Benefits ...... 65 

11.1 Dental Benefits – Covered 
Expenses ..................................... 65 

11.2 Alternate Course of Treat-
ment ............................................ 65 

11.3 Predetermination of Bene-
fits ............................................... 65 

11.4 Class I – Diagnostic and Pre-
ventive Dental Services – Cov-
ered Expenses .............................. 65 

11.5 Class II -Primary Dental Ser-
vices – Covered Expenses ............ 66 

11.6 Class III – Prosthetic and 
Complex Restorative Dental 
Services – Covered Expenses ....... 67 

11.7 Class IV – Orthodontic Cov-
ered Expenses ............................. 67 

Article XII Description of Vision Benefits ....... 69 

12.1 Vision Benefits – Covered Ex-
penses .......................................... 69 

12.2 Participating Provider Claims ....... 69 



69 

 

12.3 Limitations on Charges by 
Participating Providers for 
Non-Covered Extras ................... 69 

Article XIII Exclusions and Limitations ............ 71 

13.1 Medical Plan Benefit Exclu-
sions and Limitations ................. 71 

13.2 Dental Benefit Exclusions 
and Limitation  ........................... 75 

13.3 Vision Plan Benefit Exclu-
sions and Limitations ................. 77 

Article XIV General Information ........................ 79 

14.1 Coordination of Benefits ............. 79 

14.2 Third Party Recovery, Sub-
rogation and Reimbursement ....... 81 

14.3 Medicare Benefits ....................... 85 

14.4 Additional Rights of Recov-
ery ............................................... 85 

14.5 Facility of Payment ..................... 86 

14.6 Administration of the Plan ........ 86 

14.7 Non-Alienation and Assign-
ment ............................................ 87 

14.8 Failure to Enforce ....................... 87 

14.9 Fiduciary Responsibilities .......... 87 

14.10 Disclaimer of Liability ................ 87 

14.11 Administrative and Clerical 
Errors .......................................... 88 

14.12 Rescission of Coverage ............... 88 



70 

 

Article XV Privacy ................................................ 89 

15.1 Privacy of Health Informa- 
tion .............................................. 89 

15.2 Use and Disclosure of Pro-
tected Health Information ......... 89 

15.3 Disclosures of Health Infor-
mation to the Company .............. 89 

15.4 Access of Covered Persons to 
Protected Health Informa- 
tion .............................................. 90 

15.5 Amendment Rights..................... 91 

15.6 Security of Protected Health 
Information ................................. 91 

Article XVI Statement of ERISA Rights ............ 92 
 
  



71 

 

 

 

[This page intentionally left blank.] 

  



72 

 

ARTICLE I 

PLAN INFORMATION 

NAME OF PLAN 
The name of the Plan is the Marietta Memorial Hospi-
tal Employee Health Benefit Plan. 

 
PURPOSE OF THE PLAN 
Marietta Memorial Hospital executes this document, 
including any amendments, to establish a health ben-
efit plan for the exclusive benefit of its participating 
employees and their eligible Dependents and to grant 
them legally enforceable rights under this Plan. While 
Marietta Memorial Hospital has every intention of 
continuing this Plan indefinitely, it reserves the right 
to amend or terminate the Plan, and the benefits pro-
vided hereunder, at any time. 

The Plan Administrator has issued a Summary Plan 
Description to each Participant which summarizes the 
benefits to which that person is entitled, to whom ben-
efits are payable, and the provisions of this Plan prin-
cipally affecting the Participant and his or her covered 
Dependents. 

 
PLAN EFFECTIVE DATE 
The original Plan Effective Date was August 1, 2000. 
This revision of the Plan is effective August 1, 2016. 

 
  



73 

 

AMENDMENT OR TERMINATION 
Marietta Memorial Hospital may amend or terminate 
the Plan at any time by means of a writing signed by a 
person authorized by Marietta Memorial Hospital to 
do so. Any such amendment or termination shall be-
come effective upon its execution or on such date as 
may be specified in that writing. Such amendment, 
modification or termination may result in the termina-
tion of Participant and Dependent coverage under the 
Plan. Expenses incurred prior to any Plan termination 
will be paid as provided under the terms of the Plan 
prior to such termination. Any termination of the Plan 
will be communicated by Marietta Memorial Hospital 
to the Participants. 

The terms of the Plan cannot be amended or modified 
by oral statement(s). Only the Plan Administrator can 
interpret the terms of the Plan. 

Upon Plan termination, any Plan assets remaining in 
the Plan’s account(s) will be distributed by the Plan 
Administrator to the Plan Sponsor and/or Participants, 
in accordance with method(s) set forth in ERISA, or 
any other applicable law or regulation. The Plan Ad-
ministrator shall pay all eligible Plan benefits and ex-
penses before any distribution is made. 

Marietta Memorial Hospital reserves the right, at any 
time and from time to time, to modify or amend, in 
whole or in part, any or all of the provisions of the Plan. 

 
PLAN ADMINISTRATOR TAX ID NUMBER (EIN) 
31-4379509 
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PLAN ADMINISTRATOR 
Marietta Memorial Hospital 
401 Matthew Street 
Marietta, Ohio 45750 
(740) 374-1416 

 
PLAN NUMBER 
501 

 
GROUP NUMBER 
10200 

 
PLAN YEAR 
The Plan Year is a time period defined for fiscal pur-
poses and used for certain Plan reporting and disclo-
sure requirements. The Plan Year will begin on August 
1st and end on July 31st of the following year. 

 
CALENDAR YEAR 
The Calendar Year is the period beginning January 1st 
and ending December 31st which is used in the appli-
cation of Deductible, Coinsurance and benefit maxi-
mum amounts. 

 
TYPE OF ADMINISTRATION 
Contract Administration. 

 
DESCRIPTION OF PLAN 
The Plan is an employee health and welfare benefit 
plan providing medical benefits and a Preferred 
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Provider network, dental benefits and vision benefits 
utilizing a Participating Provider network. A copy of 
the Plan documents and insurance contracts, if any, 
are on file at the Plan Administrator’s office and may 
be read by any Covered Person at any reasonable time. 
In the event of any discrepancy between any summary 
of this Plan and the actual provisions of the Plan doc-
ument, the Plan document shall govern. 

This Plan is self-funded by the Company or Employers, 
and administered in accordance with the provisions of 
ERISA. As such, the provisions of ERISA preempt the 
application of state insurance law to this Plan. 

The Plan shall not be deemed to constitute a contract 
between the Company and any employee or to be a con-
sideration for, or an inducement or condition of, the em-
ployment of any employee. Nothing in the Plan shall 
be deemed to give any employee the right to be re-
tained in the service of the Company or to interfere 
with the right of the Company to discharge any em-
ployee at any time. 

 
NAMED FIDUCIARY 
Marietta Memorial Hospital 
401 Matthew Street 
Marietta, Ohio 45750 
(740) 374-1416 
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AGENT FOR SERVICE OF LEGAL PROCESS 
Marietta Memorial Hospital 
401 Matthew Street 
Marietta, Ohio 45750 
(740) 374-1416 

In addition, service of legal process may be made upon 
the Plan Administrator or a Plan Trustee, if a Trustee 
has been appointed. 

 
FUNDING 
The Plan is funded through a trust agreement, di-
rected by the Trustee(s) appointed by Marietta Memo-
rial Hospital, which is known as Marietta Memorial 
Hospital Employee Health Benefit Plan Trust Agree-
ment. The Trustee(s) appointed are listed below. Funds 
for payment of claims considered under the Plan are 
forwarded to account(s), governed by the Trust, from 
which claims are to be paid. All funds received by the 
Trust shall be governed as described in the Trust 
Agreement. A copy of the Trust Agreement is on file at 
the Plan Administrator’s office and may be read by any 
Covered Person at any reasonable time. 

 
TRUSTEE(S) 
Eric Young 
Chief Financial Officer 
Marietta Memorial Hospital 401 Matthew Street 
Marietta, Ohio 45750 
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ASSIGNMENT 
A Covered Person’s benefits may not be assigned, ex-
cept by consent of the Company, other than to Provid-
ers of Plan benefits. 

 
SOURCE OF CONTRIBUTIONS 
The Plan is funded by contributions made by the Em-
ployer and employees who are participating in the 
Plan. As of the Plan Effective Date, Participant Contri-
butions are required for Dependent Coverage. 

The Company shall, from time to time, evaluate the 
funding method of the Plan benefits and determine the 
amount to be contributed by the Employer and the 
amount to be contributed, if any, by the Participants 
for each type of coverage. 

 
BENEFIT MANAGER – MEDICAL AND DENTAL 
BENEFITS 
Medical Benefits Administrators, Inc. 
1975 Tamarack Road 
P. O. Box 1099 
Newark, Ohio 43058-1099 
(740) 522-8425 (800) 423-3151 
www.medben.com 
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BENEFIT MANAGER – VISION BENEFITS 
VisionPlus of America, Inc. 
1975 Tamarack Road 
P.O. Box 1260 
Newark, Ohio 43058-1260 
(740) 522-8425 (800) 252-3447 
www.visplus.com 

 
UTILIZATION REVIEW SERVICE 
American Health Holding, Inc. 
(888) 877-8084 

 
GRANDFATHERED STATUS UNDER PPACA 
This Plan is currently considered to be non-grandfa-
thered for the purposes of the Patient Protection and 
Affordable Care Act. 

 
ARTICLE II 

SCHEDULE OF BENEFITS 

2.1 COVERAGES AVAILABLE UNDER THIS 
PLAN 

This Plan will allow Participants and their eligible De-
pendents to select the following health care options: 

A. medical coverage; 

B. dental coverage; and/or 

C. vision coverage. 

A Participant can select any or all of the above options. 
At the time of enrollment, a Participant must select 
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which options, if any, in which such Participant and/or 
his or her Dependents should be enrolled. All Family 
members are not required to be enrolled in the same 
coverages. The coverages as described below shall only 
apply to a Covered Person to the extent that the Cov-
ered Person has been enrolled in, and coverage has be-
come effective for the type of coverage selected, as 
described in this Article. A Participant can change his 
or her plan options, terminate any coverage, or enroll 
in coverage that was previously waived during the 
Plan’s annual open enrollment period or during a spe-
cial enrollment period. In such case, the modified cov-
erage will become effective on the date specified in 
Section 5.7 or Section 5.8, as applicable. 

2.2 SCHEDULE OF MEDICAL BENEFITS 

In order to be eligible for any of the benefits described 
in Section 2.2 through Section 2.7, the Covered Person 
must actually be enrolled in the medical coverage as 
described in Article V 

This Plan provides three (3) different levels of benefits. 
Eligibility for reimbursement at a particular level is 
dependent upon the category of Provider providing the 
services or supplies. The highest level of reimburse-
ment is available for services or supplies received from 
Preferred Providers who are part of the Marietta Me-
morial PHO (Tier I). The next level is available for ser-
vices or supplies received from Providers who are 
considered Preferred Providers under this Plan, but 
who are not part of the Marietta Memorial PHO 
(“Other Preferred Providers” or Tier II). The lowest 
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reimbursement level applies to Providers who are not 
part of any Plan Preferred Provider network (Tier III). 
Covered Expenses provided by an Other Preferred Pro-
vider or a non-Preferred Provider may be eligible for 
consideration at a higher level of benefits under any of 
the following circumstances: 

A. a Dependent child resides outside the service 
area of a Preferred Provider network even if 
the Provider providing the services is not part 
of any Plan Preferred Provider network. Such 
services will be paid at the Other Preferred 
Provider level, unless the service was pro-
vided by a PHO Provider (which will continue 
to pay at the Tier I level); 

B. a Covered Person obtains professional ser-
vices for radiology, pathology, anesthesiology, 
or the services of an emergency room Physi-
cian in a Marietta Memorial Hospital PHO fa-
cility, or an Other Preferred Provider Hospital 
or facility. Such professional services will be 
reimbursed at the same level as the facility in 
which they are received, regardless of the 
level of reimbursement that would otherwise 
apply to the Provider rendering the services; 

C. the Covered Person requires Medically Neces-
sary services or supplies while traveling out-
side of the service area of the Preferred 
Provider network. This provision shall not ap-
ply if the reason for the travel was to obtain 
such services or supplies. Such services will be 
considered at the Marietta Memorial PHO 
level of benefits; 
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D. the Covered Person requires treatment in an 
Emergency, and cannot reasonably obtain 
such treatment from a Preferred Provider or 
cannot express a Provider preference due to 
his or her medical condition. The Marietta 
Memorial PHO level of benefits will apply 
until the Covered Person’s condition has suf-
ficiently stabilized so that transfer to a Pre-
ferred Provider for any required continued 
treatment is reasonably possible; or 

E. if a Provider who was previously in a medical 
practice that is part of the Marietta Memorial 
PHO moves to a practice that is not part of 
such PHO, Covered Expenses for services re-
ceived from such Provider will continue to be 
considered at the level of the Marietta Memo-
rial PHO, but only if approved by the Plan Ad-
ministrator, in its discretion. 

Preferred Providers are Physicians, Hospitals and cer-
tain facilities which have agreed to provide services 
and supplies to Covered Persons under this Plan in ac-
cordance with previously determined discounted fee 
schedules. The provisions of the agreements with the 
Preferred Providers allow Covered Persons to benefit 
from these discounted fees. As this Plan utilizes more 
than one network, the fees which can be charged by a 
Preferred Provider may vary in accordance with the 
fee schedule which has been agreed to by a particular 
network. After the Plan has paid the appropriate ben-
efits to a Provider based on such fees, these Providers 
have agreed not to bill a Covered Person under this 
Plan for the amount above the discounted fee. Of 
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course, the Covered Person’s Deductibles Copayments 
and Coinsurance, if applicable, will still be applied as 
described in this Article. 

If a Provider is not a Preferred Provider under this 
Plan, the Plan will determine Covered Expenses based 
upon the Reasonable and Customary fee for the ser-
vices. In many cases, the amount which would be con-
sidered as Reasonable and Customary will be in excess 
of the fee which a Preferred Provider network Provider 
would charge for the same service under the Plan. This 
means that the Covered Person may be responsible for 
an increased dollar amount if a non-Preferred Provider 
is utilized. In addition, the payment of any amount in 
excess of the Reasonable and Customary fee shall be 
the responsibility of the Covered Person, in addition to 
the Deductibles, Copayments and Coinsurance oth-
erwise applicable under this Plan. For lists of the Pre-
ferred Providers, including those in the Marietta 
Memorial PHO, please contact the Plan Administrator. 

This Schedule of Medical Benefits is intended to 
provide only a general description of the medi-
cal benefits. This Plan contains limitations and 
restrictions which are described later in this 
document and could affect any benefits which 
may be payable. 
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2.3 MEDICAL DEDUCTIBLE 

 Marietta 
Memorial 

PHO/ 
Tier I 

Other
Preferred 
Providers/

Tier II

Non-
Preferred 
Providers/

Tier III

Individual Cal-
endar Year De-
ductible  

None $1,000.00 $2,000.00

Family Calen-
dar Year De-
ductible Limit 

None $2,000.00 $4,000.00

 
Amounts applied to the Tier II Deductibles do not ap-
ply to the Tier III Deductibles, and vice versa. 

2.4 COPAYMENTS 

A $20.00 Copayment shall apply to all charges made 
by a Marietta Memorial PHO/Tier Physician for an of-
fice visit when an office visit charge is made, including 
visits to a Marietta Memorial P1-10/Tier I Urgent Care 
Facility, but not including visits related to wellness ser-
vices. The balance of the charges for the office visit, and 
all services performed in the office during the same 
visit will be paid as described in Section 2.6. The Co-
payment shall only apply to the first visit, per Preg-
nancy. 

A $100.00 Copayment shall apply, per day to any Inpa-
tient confinement in a Marietta Memorial PHO Hospi-
tal, including confinements related to Pregnancy and 
the treatment of Mental/Nervous Disorders, Alcohol-
ism or Substance Abuse. If the Covered Person receives 
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intensive Outpatient therapy for the treatment of 
Mental/Nervous Disorders, Alcoholism or Substance 
Abuse, the Copayment shall be $50.00, per day, at the 
Tier I level. The balance of the charges will be paid as 
described in Section 2.6. 

A $100.00 Copayment shall apply, per visit, to a Mari-
etta Memorial PHO/Tier I Hospital emergency room. 
This Copayment will apply, per visit, to all emergency 
room charges in an Emergency situation, regardless of 
the level of the Provider. 

A $250.00 Copayment will apply to all non-office based 
Outpatient surgery facility charges in a Hospital or 
free-standing facility or to, cardiac catheterization, en-
doscopic procedures and epidural pain injections in a 
Hospital setting at the Marietta Memorial PHO level. 

Copayments may apply to other services under this 
Plan, as described in Section 2.6, on a per visit, per 
date of service, per service or per trip basis. If multiple 
procedures which are subject to individual Copay-
ments are performed during the same office visit, only 
one (1) Copayment shall apply. 

2.5 MEDICAL COINSURANCE AND OUT-OF-
POCKET LIMITS 

Marietta Memorial PHO/Tier I Coinsur-
ance ...................................................................... 90% 

Other Preferred Provider/Tier II Coinsur-
ance ...................................................................... 70% 

Non-Preferred Provider/Tier III Coinsur-
ance ...................................................................... 50% 
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See Section 2.6, Medical Coinsurance and Copayment 
Amounts, for Coinsurance amounts which vary from 
this standard. 

Calendar Year Out-of-Pocket Limits 

 

Marietta 
Memorial 

PHO/Tier I 
(includes Co-

payments 
and the Cov-
ered Person’s 
share of Co-
insurance 

paid at this 
level) 

Other 
Preferred 
Providers/

Tier II 
(includes De-
ductibles and
the Covered 

Person’s share
of Coinsur-

ance paid at 
this level) 

 
 

Non- 
Preferred 
Providers/ 

Tier III 

 
Effective Through 
December 31, 2016 

Individual $1,500.00 $6,350.00 Unlimited

Family $3,000.00 $12,700.00 Unlimited
 

 
Effective January 1, 

2017 and After 

Individual $1,500.00 $6,850.00 Unlimited

Family $3,000.00 $13,700.00 Unlimited
 
Amounts attributable to expenses paid at the Tier III 
level, services and supplies that are not covered under 
this Plan, in excess or the Reasonable and Customary 
limitations or in excess of any Plan maximum, or at-
tributable to any penalty under this Plan will not apply 
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to the Out-of-Pocket limits listed above. Amounts ap-
plied at the Tier II level will not apply to the Tier I 
level, but the total amounts applied at both levels will 
not exceed the Tier II limits. 

2.6 MEDICAL COINSURANCE AND COPAY-
MENT AMOUNTS 

Deductibles are applied on a Calendar Year basis, while 
Copayments will he applied on a per visit, date of ser-
vice or per service basis; both reflect amounts to be paid 
by the Covered Person. Coinsurance reflects the percent-
age amount of Covered Expenses to be paid by the Plan 
after any applicable Deductible or Copayment. 



 

 

 Marietta Memorial
PHO/ 
Tier I

Other Preferred 
Provider/ 

Tier II

Non-Preferred
Provider/ 
Tier III
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edu

ctible 

C
oin

su
ran

ce 

D
edu

ctible 

C
oin

su
ran

ce 

D
edu

ctible 

C
oin

su
ran

ce 

Tobacco Cessation Services, 
including Counseling (1)(4) None 100% Applies 70% Applies 50%

Rental, or Purchase if Less 
Expensive, of Breast 
Feeding Equipment, 
including Related 
Counseling and Supplies (4) None 100% Applies 70% Applies 50%

Elective Sterilization  
Female Participant/Spouse(4) None 100% Applies 70% Applies 50%
Male Participant/Spouse None 100% Applies 70% Applies 50%
Female Dependent Child(4) None 100% Not Covered Not Covered

Other Wellness Services  
Testing and other Services 

included in the 
Recommended 
Wellness Services(4) None 100% Applies 70% Applies 50%

Office Visit/Examination None 100% Applies 70% Applies 50%
Routine Eye Examinations  

not included in the 
Recommended 
Wellness Services $20.00 90% Applies 70% Applies 50%

Other Wellness Services None 100% Applies 70% Applies 50%
Outpatient – Diagnostic 

Services (per date of service)  
MRIs performed at First

Settlement Orthopaedics, 
Inc. Paid at Tier III level

Paid at Tier III 
level Applies 50%

Sleep Studies $100.00 90% Applies 70% Applies 50%
Hospital-Based Endoscopic 

Procedures, including 
Diagnostic Colonoscopies, 
and Related Physicians $250.00 90% Applies 70% Applies 50%

Hospital-Based Cardiac 
Catheterizations, 
including Physicians $250.00 90% Applies 70% Applies 50%

Other, including Pre-admission 
Testing None 90% Applies 70% Applies 50%

Health Education not included 
in the Recommended 
Wellness Services, 
including Diabetic 
Education/Counseling  
(per date of service) $20.00 90% Applies 70% Applies 50%

Medically Necessary Foot Care 
(per date of service) $20.00 90% Applies 70% Applies 50%

 

Second Surgical Opinion $20.00 90% Applies 70% Applies 50%

 

Dental Procedures under 
the Medical Plan 
(per date of service) $20.00 90% Applies 70% Applies 50%

 

Infertility Treatment, including 
Visits None 90% Applies 70% Applies 50%

 

Treatment of Temporomandibular 
Joint Disorders (TMJ)  

 

Visits (per date of service) $20.00 90% Applies 70% Applies 50%

 

Other Related Services/Supplies None 90% Applies 70% Applies 50%

 

 



 

 

 Marietta Memorial
PHO/ 
Tier I

Other Preferred 
Provider/ 

Tier II

Non-Preferred
Provider/ 
Tier III
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Epidural Pain Injections  
(per date of service)  
Office-Based $20.00 90% Applies 70% Applies 50%
Hospital Based $250.00 90% Applies 70% Applies 50%

Dialysis Services  
Inpatient None 90% Applies 70% Applies 50%

 

Outpatient(5) Paid at Tier II level Applies 70% Paid at Tier II 
level

 

Maternity Related Charges  
First Visit, Per Pregnancy $20.00 90% Applies 70% Applies 50%
Other Physician’s Charges, 

Same Pregnancy None 90% Applies 70% Applies 50%
Inpatient Hospital – Mother $100.00(3) 90% Applies 70% Applies 50%
Inpatient Well Newborn None 90% Applies 70% Applies 50%
Birthing Centers Not Applicable Applies 70% Applies 50%

Other Office-Based Services, 
Visits not Listed Elsewhere 
  (per date of service) $20.00 90% Applies 70% Applies 50%

 

Other Office-Based 
Service/Supplies None 90% Applies 70% Applies 50%

Hospital or Facility-Based 
Outpatient Surgery  

 

Facility (per date of service) $250.00 90% Applies 70% Applies 50%

 

Physician and Other Related 
Services/Supplies None 90% Applies 70% Applies 50%

 

Wound Care through Hospital 
Clinic (per date of service) $20.00 90% Applies 70% Applies 50%

Outpatient Hospital Services/ 
Supplies not Listed 
Elsewhere None 90% Applies 70% Applies 50%

Physical Therapy, Speech 
Therapy & Occupational 
Therapy (per date of service)(1) $20.00 90% Applies 70% Applies 50%

Cardiac and Pulmonary 
Rehabilitation 
(per date of service)(1) $20.00 90% Applies 70% Applies 50%

Spinal Manipulation, including 
Related Visits and 
Diagnostics(1)  
Services provided by a Doctor 

of Osteopathy (D.O.) 
(per date of service) $20.00 90% Applies 70% Applies 50%

Services provided by a 
Chiropractor Not Applicable Applies 70% Applies 50%

 

Acupuncture (per date of service) $20.00 90% Not Covered Not Covered

 

Ambulance (per trip) $100.00 90% Applies 70% Applies 50%

 

Durable Medical Equipment(6) None 90% Applies 70% Applies 50%

 

Urgent Care Facility  50%

 

Facility (per date of service) $20.00 90% Applies 70% Applies 50%

 

Physician and Other Services/ 
Supplies during Visit None 90% Applies 70% Applies 50%

 

Emergency Room (per visit, if not 
admitted)  

 

True Emergency 
Faculty $100.00 90% Paid at Tier I 

level
Paid at Tier 1 

level
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Physician and All Services 
and Supplies during 
Visit 

None 90% Paid on Tier I 
level

Paid on Tier I 
level

Non-Emergency 
Facility $100.00 90% Applies 70% Applies 50%
Physician and All Services 

and Supplies during 
Visit None 90% Applies 70% Applies 50%

Other Outpatient Hospital None 90% Applies 70% Applies 50%
Inpatient Hospital, including 

Room & Board and  
Hospital Observation 
(per date of service)(7) $100.00 90% Applies 70% Applies 50%

Treatment of Mental/Nervous 
Disorders, Alcoholism & 
Substance Abuse  
Visits, Counseling and Other 

Office-Based Services  
(per date of service) $20.00 90% Applies 70% Applies 50%

Occupational Therapy(1) None 90% Applies 70% Applies 50%

 

Intensive Outpatient Therapy 
(per date of service) $50.00 90% Applies 70% Applies 50%

Partial Hospitalization None 90% Applies 70% Applies 50%
Other Related 

Services/Supplies Paid like other 
Conditions

Applies 70% Applies 50% 

 

Treatment Related to Weight 
Loss  
Outpatient Facility/Hospital 

Charges Related to Surgical 
Treatment for Morbid 
Obesity $250.00 90% Not Covered Not Covered

Inpatient Charges (per date of 
service (2) $100.00 90% Not Covered Not Covered

Other Covered Services, 
including Office Visits, 
Diagnostics and Therapy None 90% Not Covered Not Covered

Human Organ/Tissue 
Transplants (not covered 
under policy described in 
Section 10.1)  
Special Transplant Network Not Applicable Applies 70% Not Applicable
All Other Not Covered Not Covered Not Covered

 

Genetic Testing (except as covered 
under wellness)  

 

Counseling and Specimen 
Collection (per date of 
service) $20.00 90% Not Covered Not Covered

 

Laboratory Services (not 
including specimen 
collection) None 90% Applies 70% Applies 50%

 

Surgery Performed as a  
Result of Testing $250.00 90% Not Covered Not Covered
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Hearing Related 
Services/Supplies(1)  
Routine Hearing Examination 

not included in the 
Recommended Wellness 
Services and Audiology/ 
Hearing Tests, Regardless 
of Diagnosis (per date of 
service) $20.00 90% Applies 70% Applies 50%

Hearing Aids None 90% Not Covered Not Covered
Ear Molds None 90% Not Covered Not Covered

Other Covered Services & 
Supplies(1) None 90% Applies 70% Applies 50%
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EXPLANATION 
(1) Please see additional limitations in Section 2.7, 
Medical Plan Benefit Maximums. 

(2) Charges for Hospital Room & Board will be consid-
ered at the Hospital’s daily Semi-Private room rate. 
Private rooms will be covered when authorized as 
Medically Necessary by the Plan. Charges for Inten-
sive Care Units will be considered at the Reasonable 
and Customary charge for such a unit. 

(3) The $100.00 per day Copayment applies if the Cov-
ered Person is in regular observation or is sent to 
observation from the Emergency Department. This 
Copayment will be combined with any Inpatient Co-
payment applicable for the same confinement if the 
Covered Person is transferred between two (2) or more 
different Marietta Memorial PHO facilities. 

(4) If determined by the Covered Person’s Physician 
that it is medically inadvisable for a Covered Person to 
have a preventive service performed by a Marietta Me-
morial PHO/Tier I Provider, the Covered Person may 
obtain the service by a Provider at the Other Preferred 
Provider/Tier II level of benefits and the charges will 
be considered at the Marietta Memorial PHO/Tier I 
level of benefits. 

(5) There is no network for these services. The Reason-
able and Customary amount which, at the Plan Ad-
ministrator’s sole discretion and if applicable, will not 
exceed the maximum payable amount applicable to the 
treatment, supplies, and/or services, which typically is 
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one hundred twenty-five percent (125%) of the current 
Medicare allowable fee for the appropriate area. Dial-
ysis services include kidney dialysis and dialysis re-
lated claims. 

(6) Covered Expenses for Durable Medical Equipment 
under Tier I will be based on one hundred forty percent 
(140%) of the current Medicare allowable rate for the 
area, rather than the Reasonable and Customary 
charge or the network rate. 

 
2.7 MEDICAL PLAN BENEFIT MAXIMUMS 

The medical plan maximum benefits and limita-
tions are shown below. A daily, per visit or per 
accident maximum indicates the total Covered 
Expenses which will be payable at the appro-
priate Coinsurance percentages shown in the 
“Medical Coinsurance and Copayment Amounts” 
section above. Both Calendar Year and Lifetime 
maximums indicate the actual benefits payable 
under the Plan. 

Skilled Nursing Facility  Sixty (60) days per Calen-
dar Year maximum 

Home Health Care  Thirty (30) days per Cal-
endar Year maximum 

Physical Therapy,  
Occupational Therapy 
& Speech Therapy, 
combined 

  
 
Ninety (90) visits per Cal-

endar Year maximum 
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Inpatient or Partial 
Hospitalization for Short 
Term Rehabilitation 

  
Sixty (60) days per Calen-

dar Year maximum 

Total Parenteral Nutrition  Sixty (60) days per Calen-
dar Year maximum 

Manipulations by  
Chiropractors (D.C.) or 
Osteopaths (P.O.) 

 Twenty (20) visits per 
Calendar Year maxi-
mum 

Travel, Transportation, 
Meals & Lodging in 
Connection with 
Organ/Tissue Trans-
plants Not Covered 
Through the Separate 
Organ and Tissue 
Transplant Policy de-
scribed in Section 10.1 

  

 

 
 
 
Ten thousand dollars 

($10,000.00) per trans-
plant maximum 

Meals & Lodging  Seventy-five dollars ($75.00)
per day maximum 

Hearing Related Sup- 
 plies (Marietta Memorial 
 PHO/Tier I Providers Only) 

  

Hearing Aids   

Under Age 18  One thousand four hun-
dred dollars ($1,400.00) 
maximum per ear per 
four (4) year period 

Age 18 and Older  One thousand four hun-
dred dollars ($1,400.00) 
maximum per ear per 
Lifetime 
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Ear Molds  One (1) per ear per six
(6) month period Under 
age eighteen (18) only 

Tobacco Cessation 
Counseling 

 Limited to two (2) attempts
to stop tobacco use per 
Calendar Year, with up 
to four (4) counseling 
sessions, per attempt
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2.8 SCHEDULE OF DENTAL BENEFITS 

In order to be eligible for any of the benefits described 
in Section 2.8 through Section 2.12, the Covered Person 
must actually he enrolled in the dental coverage as de-
scribed in Article V. 

This Schedule of Dental Benefits is intended to 
provide only a general description of the dental 
benefits under this Plan. This Plan contains lim-
itations and restrictions which are described 
later in this document and could affect any ben-
efits which may be payable. 

2.9 DENTAL DEDUCTIBLE 

Individual Calendar Year Deductible (CYD) $25.00 

Family Calendar Year Deductible $75.00 

This Calendar Year Deductible applies to Class II, 
Class III and Class IV services. Any amount applied to 
an individual’s dental Deductible in the last three (3) 
months of the prior Calendar Year may be carried over 
and applied to such individual’s Deductible in the cur-
rent Calendar Year. Many times claims for Covered Ex-
penses are not submitted in the same order in which 
they were incurred. Regardless of the order in which 
the claims were submitted to the Plan for payment, el-
igibility for any Deductible carryover will be based on 
the date the expense was incurred. 
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2.10 DENTAL COINSURANCE AMOUNTS 

Class Deductible Coinsurance
Class I (Diagnostic and 
Preventive Services) 

None 100%

Class II (Minor Services) Applies 80%
Class III (Major Services) Applies 50%
Class IV (Orthodontic 
Services) 

Applies 50%

 
2.11 DENTAL PLAN BENEFIT MAXIMUMS 

Class I, Class II and 
Class III, combined 

$2,500.00 per Calendar 
Year maximum

Class IV Orthodontic 
Services 

$1,000.00 per Lifetime 
maximum 

Limited to covered Depend-
ent children through age 
nineteen (19)

 
2.12 PREDETERMINATION OF BENEFITS 

Before starting a course of treatment for which the 
charge is expected to be seven hundred fifty dollars 
($750.00) or more, a Dental Treatment Plan must be 
submitted in an acceptable form to the Benefit Man-
ager. A Predetermination of Benefits payable under 
this Plan will then be provided. This requirement does 
not apply to emergency treatment, routine oral exami-
nations, x-rays, Prophylaxis and Fluoride treatments. 

For more information about Predetermination of Ben-
efits, see Section 11.3.  
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2.13 SCHEDULE OF VISION BENEFITS 

In order to be eligible for any of the benefits described 
in Section 2.13 through Section 2.16, the Covered Per-
son must actually be enrolled in the vision coverage as 
described in Article XII. 

The Schedule of Vision Benefits is intended to 
provide only a general description of the vision 
benefits under this Plan. This Plan contains lim-
itations and restrictions which are described 
later in this document and could affect any ben-
efits which may be payable. 

2.14 PARTICIPATING PROVIDER VISION CO-
PAYMENTS 

Professional Services 
 
Lenses and/or Frames 
or Contact Lenses 

$15.00 Copayment per ben-
efit period 

$25.00 Copayment per date 
of service 

 
2.15 VISION FREQUENCY LIMITATIONS 

Type of Service Frequency Limitation/
Benefit Period 

Professional Services One (1) examination every 
twelve (12) months 

Lenses One (1) pair every twelve 
(12) months 

Frames One (1) every twenty-four 
(24) months 
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Contact Lenses  
(Elective or Medically 
Necessary) 

 
 
Allowance every twelve 
(12) months 
The Plan benefits for con-

tact lenses are provided 
in lieu of any vision ben-
efits for lenses or frames 
for those benefit periods.

 
2.16 VISION BENEFIT MAXIMUMS AND LIM-

ITATIONS 

The following maximums shall apply to the applicable 
expenses, per benefit period, as indicated in Section 
12.2. The Plan benefits for contact lenses are provided 
in lieu of any vision benefits for lenses or frames for 
that benefit period. Amounts listed are covered allow-
ances before any applicable Copayments are taken. 
Only one (1) Copayment for lenses/frames applies per 
visit. 
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Type of Service Copayment 
Participating Provider Maximum Non-Participating 

Provider Maximum 

Professional Services: 

Examination Applies Covered in full after Copayment $35.00

Lenses (per pair): 

Single Vision Lenses Applies Covered in full after Copayment $35.00

Bifocal Lenses Applies Covered in full after Copayment $40.00

Trifocal Lenses Applies Covered in full after Copayment $55.00

Lenticular Lenses Applies Covered in full after Copayment $80.00

Frame Applies $100.00 $35.00 
Contact Lenses (per pair): 

Elective Applies $105.00 $105.00 
Medically Necessary Applies Covered in full after Copayment $210.00

(requires prior authorization from 
vision Benefit Manager) 
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ARTICLE III DEFINITIONS 

All terms that are defined in this Article III are capital-
ized wherever they appear in context in this Plan. 

 
3.1 GENERAL PLAN DEFINITIONS 

The definitions listed in this Section apply generally to 
all coverages under this Plan. 

 
ACTIVELY AT WORK OR ACTIVE WORK 
The terms “Actively at Work” or “Active Work” mean 
the active expenditure of time and energy in the ser-
vice of the Company. A Participant shall be deemed Ac-
tively at Work while working the full number of hours 
shown in Section 5.2 and while in a relationship with 
the Employer within the meaning of “employee” for 
federal tax withholding purposes. In addition, individ-
uals acting as independent contractors; leased employ-
ees; consultants; a member of the Board of Directors; 
temporary, free lance, incidental, seasonal or occa-
sional employees; individuals on retainers; or retirees 
are not considered Actively At Work unless each meets 
the requirements specified in Section 5.2. This term 
shall not apply to any provision of this Plan to the ex-
tent that such application would be deemed to violate 
the requirements of HIPAA. 

 
ADVERSE BENEFIT DETERMINATION 
The term “Adverse Benefit Determination” means any 
of the following: 
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A. a denial, reduction, or termination of, or a fail-
ure to provide or make payment (in whole or 
in part) for, a benefit, including any such de-
nial, reduction, termination, or failure to pro-
vide or make payment that is based on a 
determination of a Covered Person’s eligibil-
ity to participate in the Plan; 

B. a denial, reduction, or termination of, or a fail-
ure to provide or make payment (in whole or 
in part) for, a benefit resulting from the appli-
cation of any utilization review, as well as a 
failure to cover an item or service for which 
benefits are otherwise provided because it is 
determined to be Experimental or Investiga-
tive or not Medically Necessary or appropri-
ate; 

C. a reduction or termination by the Plan Ad-
ministrator of a previously approved course of 
treatment, other than by Plan termination or 
amendment; or 

D. any retroactive rescission of coverage (other 
than due to the failure to make Participant 
Contributions, fraud or intentional misrepre-
sentation of a material fact), whether or not 
there is an adverse effect on any particular 
benefit at that time. 

 
BENEFIT MANAGER 
The term “Benefit Manager” means the individual or 
business entity, if any, appointed and retained by the 
Plan Administrator to supervise the management, 
consideration, investigation and settlement of claims, 
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maintain records, submit reports and other such duties 
as may be set forth in a written agreement. If no Ben-
efit Manager is appointed or retained (as a result of the 
termination or expiration of such agreement or other 
reason) or if the term is used in connection with a duty 
not expressly assigned to and assumed by the Benefit 
Manager in writing, the term will mean the Plan Ad-
ministrator. 

As of the Plan Effective Date of this revision of the 
Plan, the Benefit Manager for the medical and dental 
benefits is Medical Benefits Administrators, Inc. As of 
the Plan Effective Date of this revision of the Plan, the 
Benefit Manager for the vision benefits is VisionPlus of 
America, Inc. 

 
CALENDAR YEAR 
The term “Calendar Year” means the period of time 
from January 1st, at 12:00 A.M. midnight, through the 
next December 31st. 

 
CLEAN CLAIM 
The term “Clean Claim” means a billing for a service 
and/or supply that is submitted to the Plan by a Cov-
ered Person or Provider that has no defect, impropriety 
or special circumstance, including incomplete docu-
mentation, that delays timely payment. It must clearly 
identify the Covered Person receiving the services or 
supplies and the Plan to which it is being submitted, 
and be submitted on an appropriate form that has 
been properly and entirely completed, as described in 
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Section 4.1 and Section 4.2, including all data elements 
required by the applicable form. If a claim that has 
been submitted to this Plan is determined by the Plan 
Administrator to not constitute a Clean Claim within 
this definition, the Covered Person and/or the Provider 
will be notified of the defects, and it will not be consid-
ered to have been received by the Plan until all re-
quired information is received. 

 
CLOSE RELATIVE 
The term “Close Relative” means the Covered Person 
and the Covered Person’s spouse, parent, brother, sis-
ter or child by blood or marriage. 

 
COBRA 
The term “COBRA” means the Consolidated Omnibus 
Budget Reconciliation Act of 1985, as amended. 

 
COINSURANCE 
The term “Coinsurance” means the specific percentage 
of the Covered Expenses that the Plan will pay, after 
any applicable Deductible or Copayments are taken. 
The Covered Person must pay the balance of the Cov-
ered Expenses after the Coinsurance has been applied, 
until the Out-of-Pocket limit, if any, has been satisfied. 

 
COMPANY 
The term “Company” means Marietta Memorial Hos-
pital, the Plan sponsor. 
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COPAYMENT 
The term “Copayment” means a specific dollar amount 
of the Covered Expenses that the Covered Person must 
pay before the Plan pays benefits for a particular ser-
vice or supply. The Copayment does not apply to any 
Deductible. Under the medical coverage, Copayments 
are no longer payable once the Out-of-Pocket limit is 
reached for the year. 

 
COVERED EXPENSES 
The term “Covered Expenses” means expenses in-
curred by a Covered Person for any Medically Neces-
sary treatments, services or supplies that are not 
specifically excluded from coverage elsewhere in this 
Plan or other charges which are specifically listed as 
covered under this Plan. 

 
COVERED PERSON 
The term “Covered Person” means any person meeting 
the eligibility requirements for coverage as specified in 
this Plan and who is properly enrolled in the Plan. 

 
CUSTOMARY 
The term “Customary” refers to the designation of a 
charge as being the usual charge made by a Physician 
or other Provider of services and supplies, medication 
or equipment that does not exceed the general level of 
charges made by other Providers rendering or furnish-
ing such care or treatment within the same general ge-
ographic area, taking into consideration differences in 
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demographics of specific locations and using generally 
accepted standards of medical practice. The term 
“area” in this definition means a county or such other 
area as is necessary to obtain a representative cross 
section of such charges. Due consideration will be given 
to the nature and severity of the condition being 
treated and any medical complications or unusual cir-
cumstances that require additional time, skill or exper-
tise. In regards to services or supplies provided by 
Preferred Providers, this term refers to the contracted 
rate for the service or supply in question, as deter-
mined by the agreement between the Plan and the net-
work to which the Provider belongs. 

 
DEPENDENT 
The term “Dependent” means: 

A. the Participant’s legal spouse who is not eligi-
ble for coverage under a health plan spon-
sored by his or her employer that provides 
similar benefits. This requirement is waived 
if the spouse is either enrolled in the other 
coverage, or if the Plan Administrator, in its 
discretion, determines that the employee con-
tribution for the other coverage is above that 
deemed reasonable under this Plan’s criteria. 
Such relationship must have met all require-
ments of a valid marriage contract in the state 
in which such parties were married; or 
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B. the Participant’s child who meets all of the fol-
lowing conditions: 

1. is the Participant’s or the Participant’s 
spouse’s natural child, adopted child, 
stepchild, a child for whom the Partici-
pant or the Participant’s spouse has Le-
gal Guardianship or is a child Placed For 
Adoption with the Participant; and 

2. is less than twenty-six (26) years of age. 
The child will continue to be an eligible 
Dependent until the end of the month in 
which he or she reaches age twenty-six 
(26). The age requirement is waived for 
any mentally or physically handicapped 
child who is incapable of self-sustaining 
employment and is chiefly dependent upon 
the Participant for support and mainte-
nance, provided the child suffered such 
incapacity prior to attaining nineteen 
(19) years of age. Proof of incapacity must 
be furnished to the Plan Administrator, or 
its designee, within thirty-one (31) days 
of the date the child’s coverage would 
have ended due to age, and may be re-
quested annually thereafter. 

The Plan Administrator has the right to obtain suffi-
cient proof of Dependent status from any Participant 
under the Plan who is requesting coverage of his or her 
Dependents. 

This definition and all provisions of this Plan are in-
tended to comply with state and federal law as both 
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regard “Qualified Medical Child Support Orders” and 
“Medical Child Support Orders,” as those terms are de-
fined in the law. The Plan Administrator has estab-
lished procedures governing “Qualified Medical Child 
Support Orders”. Covered Persons under this Plan can 
receive upon request, free of charge, a copy of such pro-
cedures from the Plan Administrator. 

The term “Dependent” excludes these situations: 

A. a spouse who is legally separated or divorced 
from the Participant. Such spouse must have 
met all the requirements of a valid separation 
agreement or divorce decree in the state 
granting such separation or divorce; 

B. any spouse on active military duty; or 

C. any person who is covered under this Plan as 
an individual Participant. 

 
DEPENDENT COVERAGE 
The term “Dependent Coverage” means coverage un-
der the Plan for benefits payable as a consequence of 
an Illness or Injury of a Dependent. 

 
EMPLOYER 
The term “Employer” means the Company and any 
other entity that is affiliated with the Company within 
the meaning of Section 414(b), (c) or (m) of the Internal 
Revenue Code of 1986, as amended, that adopts this 
Plan for the benefit of its employees, whose participa-
tion in the Plan is approved by the President (or any 
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duly authorized officer) of the Company. An employer 
may withdraw from the Plan by delivering to the Plan 
Administrator written notice of its withdrawal no later 
than thirty (30) days prior to the date withdrawal is to 
be effective. As of the Plan Effective Date of this revi-
sion of the Plan, Employer includes Marietta Memorial 
Hospital and Selby General Hospital. 

 
ERISA 
The term “ERISA” refers to the Employee Retirement 
Income Security Act of 1974, as amended. 

 
EXPERIMENTAL or INVESTIGATIVE 
The terms “Experimental” or “Investigative” mean 
medical, surgical, diagnostic, psychiatric, Alcoholism, 
Substance Abuse or other health care technologies, 
supplies, treatments, diagnostic procedures, drug ther-
apies or devices that are determined by the Plan to be: 

A. subject to review and approval by any Institu-
tional Review Board for the proposed use and 
such approval has not been granted prior to 
the service being rendered; 

B. the subject of an ongoing clinical trial that 
meets the definition of a Phase 1, 2 or 3 Clini-
cal Trial set forth in the U.S. Food and Drug 
Administration regulations, regardless of 
whether the trial is actually subject to FDA 
oversight. This does not exclude coverage for 
Routine Patient Costs provided as part of an 
Approved Clinical Trial for the treatment of 
cancer or another Life Threatening Condition 
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or disease for a Qualified Individual. Services 
for such Routine Patient Costs must be ob-
tained from a Preferred Provider if the Ap-
proved Clinical Trial takes place within the 
Covered Person’s state of residence; or 

C. not demonstrated through prevailing peer-re-
viewed medical literature to be safe and effec-
tive for treating or diagnosing the condition, 
Illness or diagnosis for which it is proposed. 

In regards to dental procedures, “Experimental” or “In-
vestigative” means that the drug, device, equipment, 
facility, procedure, treatment or supply: 

A. did not have government approval for market-
ing at the time when furnished for the pur-
pose or the manner rendered; or 

B. is not supported by reliable evidence which 
shows that the service: 

1. is generally recognized as being safe and 
effective for treating the condition in 
question by those participating in the ap-
propriate dental specialty; 

2. has a definite positive effect on dental 
outcomes; 

3. over time leads to improvement in dental 
outcomes under standard conditions of 
medical practice outside the clinical in-
vestigatory settings (i.e. the beneficial 
effects outweigh any harmful effects); 
and 
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4. is at least as effective as standard means 
of treatment in improving dental out-
comes, or is usable in appropriate clinical 
contexts in which standard treatment 
means are not employable. 

The Plan Administrator, in its sole discretion, shall 
determine whether or not health care technologies, 
supplies, treatments, diagnostic procedures, drug 
therapies or devices are Experimental or Investigative 
under the Plan. 

 
FAMILY 
The term “Family” means a covered Participant and 
his or her covered Dependents. 

 
FDA 
The term “FDA” means the United States Food and Drug 
Administration, an agency of the United States Depart-
ment of Health and Human Services that is charged 
with the responsibility for regulation and supervision 
of food safety, tobacco products, dietary supplements, 
prescription and over-the-counter pharmaceutical drugs 
(medications), vaccines, biopharmaceuticals, blood trans-
fusions, medical devices, electromagnetic radiation 
emitting devices (ERED), cosmetics, animal foods & 
feed and veterinary products within the United States. 
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HEALTH CARE REFORM, PPACA, AFFORDA-
BLE CARE ACT or ACA 
The terms “Health Care Reform,” “PPACA,” Affordable 
Care Act” or “ACA” mean the Patient Protection and 
Affordable Care Act, as amended by the Health Care 
and Education Reconciliation Act of 2010, and as oth-
erwise amended including all current final regulations 
that are issued regarding such acts. 

 
HEALTH INFORMATION 
The term “Health Information” means information, 
whether oral or recorded in any form or medium that: 

A. is created or received by this Plan, or a Plan 
designee; and 

B. relates to any of the following: 

1. the past, present or future physical or 
mental health or condition of an individ-
ual; 

2. the provision of health care to an individ-
ual; or 

3. the past, present or future payment for 
the provision of health care to an individ-
ual. 

 
LEGAL GUARDIAN OR LEGAL GUARDIANSHIP 
The terms “Legal Guardian” or “Legal Guardianship” 
mean a person, or the status of a person and his or her 
ward, who has been appointed by a state court with 
specific jurisdiction over guardianships and estates, to 
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have the care and management of a minor child. The 
Legal Guardian must have guardianship of the person 
of the minor child, and not merely the estate of such 
child. An order granting a person legal custody of a mi-
nor child, without the appointment of the person as the 
child’s Legal Guardian, does not create a Legal Guard-
ianship. 

 
LIFETIME 
The term “Lifetime” is a word used in the Plan in ref-
erence to benefit maximums and limitations. The term 
“Lifetime” means the total time period of a Covered 
Person’s coverage under this Plan, regardless of the 
number of breaks in that coverage. Under no circum-
stances does the term “Lifetime” mean the duration of 
a Covered Person’s life. 

 
MEASUREMENT PERIOD 
The term “Measurement Period” means the look back 
period of time, as determined by the Plan Administra-
tor, for use in determining whether new Variable Hour 
Employees and On-Going Employees who do not qual-
ify for coverage under the provisions of Section 5.2A 
are employed for an average of at least thirty (30) 
hours per week and are therefore eligible for coverage 
under the Plan during the next Stability Period. The 
Employer sponsoring this Plan uses a twelve (12) 
month Measurement Period, starting on the date of 
hire for new Variable Hour Employees (and ending one 
(1) year later), or starting at the beginning of the sec-
ond (2nd) full pay period in October and ending at the 
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end of the first (1st) full pay period in the following Oc-
tober for On-Going Employees. 

If an employee experiences a break in service during a 
Measurement Period, the existing Measurement Pe-
riod will resume once he or she returns to active em-
ployment with the Employer if the break in service is 
less than the period of active employment prior to the 
break, and less than thirteen (13) weeks in length. If 
the break in service is more than either the employee’s 
total employment before the break, or thirteen (13) 
weeks, a new initial Measurement Period will com-
mence once he or she resumes employment. Any such 
break in service that is attributable to FMLA, Service 
in the Uniformed Services, jury duty, or any other stat-
utory continuation will be disregarded for the purposes 
of determining what the average number of hours of 
employment were during the entire Measurement Pe-
riod. 

The Employer will notify all new Variable Hour Em-
ployees who become eligible for coverage under this 
Plan following the end of the initial Measurement Pe-
riod, and prior to the beginning of the initial Stability 
Period. On-Going Employees will be notified by the 
next open enrollment period as to their eligibility dur-
ing the next Stability Period. 

 
NAMED FIDUCIARY 
The term “Named Fiduciary” means the individual or 
entity which has the ultimate authority to control and 
manage the overall operation of the Plan. 
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NEWBORN 
The term “Newborn” means an infant from the date of 
birth until the initial Hospital discharge following 
birth. 

 
ON-GOING EMPLOYEE 
The term “On-Going Employee” means any employee 
of the Employer who has been employed for at least 
one (1) full standard Measurement Period. 

 
PARTICIPANT 
The term “Participant” means a person who is directly 
employed and compensated for services by the Com-
pany, who meets the eligibility requirements and who 
is properly enrolled in the Plan. 

 
PARTICIPANT CONTRIBUTION 
The term “Participant Contribution” means that 
amount which is due from an eligible employee in 
order for that employee to obtain Participant and/or 
Dependent coverage(s) under the Plan. The Company 
shall determine the amount of the Participant Contri-
bution which may vary depending upon the type of cov-
erage an eligible employee desires to obtain. Eligible 
Participants will be advised of any required Partici-
pant Contributions at the time each applies for Partic-
ipant and/or Dependent coverage. Participants in the 
Plan will be notified by the Plan Administrator prior to 
an increase in the required Participant Contribution 
amount. Participants in the Plan that are not required 
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to make Participant Contributions at the time of en-
rollment will be notified by the Plan Administrator 
prior to the date a Participant Contribution require-
ment is made effective. 

 
PLACED FOR ADOPTION OR PLACEMENT 
FOR ADOPTION 
The terms “Placed For Adoption” or “Placement For 
Adoption” mean the assumption and retention by such 
Participant hereunder of a legal obligation for total or 
partial support of such child in anticipation of adoption 
of such child. The child’s placement with such Partici-
pant terminates upon the termination of such legal ob-
ligation. 

 
PLAN 
The term “Plan” means the sickness and accident plan, 
as described in and administered by the Marietta Me-
morial Hospital Employee Health Benefit Plan. 

 
PLAN ADMINISTRATOR 
The term “Plan Administrator” means the entity re-
sponsible for the day-to-day functions and manage-
ment of the Plan. The Plan Administrator may employ 
persons or firms to process claims and perform other 
Plan related services. Marietta Memorial Hospital is 
the Plan Administrator as of the Plan Effective Date of 
this revision of the Plan. 

 
  



116 

 

PLAN YEAR 
The term “Plan Year” means a period of time used for 
certain reporting and disclosure requirements of the 
Plan. The Plan Year will begin on August 1st and end 
on July 31st of the following year. 

 
PLAN EFFECTIVE DATE 
This revision of the Plan is effective August 1, 2016. 
The original Plan Effective Date of the Plan was Au-
gust 1, 2000. 

 
PROTECTED HEALTH INFORMATION 
The term “Protected Health Information” means 
Health Information that either identifies an individ-
ual, or for which there is a reasonable basis to believe 
can be used to identify an individual and which is one 
(1) of the following: 

A. transmitted by electronic media, including: 

1. the internet; 

2. an extranet; 

3. leased lines; 

4. dial-up lines; 

5. private networks; and 

6. those transmissions that are physically 
moved from one location to another using 
magnetic tape, disk, or compact disk me-
dia; 

B. maintained in any electronic media; or 
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C. transmitted or maintained in any other form 
or medium. 

 
REASONABLE 
The term “Reasonable” refers to the designation of a 
charge as being appropriate based on the services or 
supplies actually supplied by a Provider to a Covered 
Person. While the charge made for such service may be 
considered to be Customary within the general context 
of billing practices for similar services, the true circum-
stances of the case may warrant a lesser or higher 
charge than the Customary charge for the services 
and/or supplies that were, in fact, provided to the Cov-
ered Person. The Plan Administrator shall have the 
right to review Provider’s records relative to the ser-
vice or supply, and shall determine, in its absolute 
discretion, whether or not the charge made by the Pro-
vider for the service or supply is Reasonable. In mak-
ing this determination, the Plan Administrator will 
take into consideration additional charges that were 
attributable to the errors, negligence or inefficiency of 
the Provider, and may consult with medical experts in 
the related fields to determine whether such charges 
would be considered Reasonable within the context in 
which they were provided. 

 
SERVICE IN THE UNIFORMED SERVICES 
The term “Service in the Uniformed Services” means 
performance of duty in the Armed Forces or Uniformed 
Services for a period of five years or less, on a voluntary 
or involuntary basis, including active duty, active duty 



118 

 

for training, initial active duty for training, inactive 
duty training, full-time National Guard duty in the 
Armed Forces, the Army National Guard, Air National 
Guard, the commissioned corps of the Public Health 
Service, or any other category of persons designated by 
the President of the United States in time of war or 
emergency. Service in the Uniformed Services also in-
cludes a period for which an individual is absent from 
a position of employment for the purpose of an exami-
nation to determine the fitness of the person for duty 
in the Armed Forces or the commissioned corps of the 
Public Health Service. 

 
STABILITY PERIOD 
The term “Stability Period” means the period of time, 
as determined by the Plan Administrator, for which 
new Variable Hour Employees and On-Going Employ-
ees are eligible for coverage under the Plan, as deter-
mined during the latest prior Measurement Period. 
The Employer sponsoring this Plan uses a twelve (12) 
month Stability Period, starting thirteen (13) months 
from the date of hire for new Variable Hour Employees 
(and ending one (1) year later), or on January 1st and 
ending December 31st of the same Calendar Year for 
On-Going Employees. If a Variable Hour Employee is 
determined to work an average of at least thirty (30) 
hours per week during his or her initial Measurement 
Period following his or her date of hire, he or she will 
continue to be eligible for coverage during the current 
ongoing Stability Period from the end of such em-
ployees initial Measurement Period to the end of the 
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current Stability Period (provided he or she is still em-
ployed by the Employer during such Stability Period), 
even if determined to be ineligible during a subsequent 
overlapping Measurement Period. 

If an employee becomes ineligible for coverage due to a 
break in service that occurs during a Stability Period 
for which coverage is being provided under this Plan, 
but returns to active employment with the Employer 
within thirteen (13) weeks and prior to the end of the 
same Stability Period, he or she will once again become 
eligible for coverage from the date he or she resumes 
active employment until the end of such Stability Pe-
riod established standards of care for a particular di-
agnosis. 

 
SUMMARY HEALTH INFORMATION 
The term “Summary Health Information” means infor-
mation that may be individually identifiable Health 
Information that: 

A. summarizes the claims history, claims ex-
penses or type of claims experienced by Cov-
ered Persons under this Plan; and 

B. from which the following information has 
been removed: 

1. names; 

2. geographic subdivisions smaller than the 
level of a five (5) digit zip code, including, 
but not limited to, street addresses; 
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3. all elements of dates (except year) for 
dates directly related to an individual, in-
cluding, but not limited to, birth dates 
and dates of admission and discharge; 

4. telephone numbers; 

5. fax numbers; 

6. electronic mail addresses; 

7. social security numbers; 

8. medical record numbers; 

9. Plan identification numbers; or 

10. Other identifiers as listed in 45 C.F.R. 
§ 164.514(b)(2)(i). 

 
USERRA 
The term “USERRA” means the Uniformed Services 
Employment and Reemployment Rights Act of 1994, as 
amended. 

 
VARIABLE HOUR EMPLOYEE 
The term “Variable Hour Employee” means any em-
ployee who, as of his or her date of hire: 

A. is expected to work less than thirty (30) hours 
a week as of their date of hire, or, on average, 
does not qualify under the provisions of Sec-
tion 5.2A; or 

B. for whom, on the date of hire, it cannot rea-
sonably be determined whether or not the em-
ployee will work at least thirty (30) hours per 
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week (or one hundred thirty (130) hours per 
month) as his or her hours vary from week to 
week for an indefinite period of time. 

Variable Hour Employees include employees whose 
hours routinely vary from week to week, or employees 
whose hours vary depending on the season or time of 
year. 

3.2 MEDICAL PLAN DEFINITIONS 

ALCOHOLISM 
The term “Alcoholism” means the taking of alcohol at 
dosages that place a Covered Person’s welfare at risk, 
cause the Covered Person to endanger the public wel-
fare and which constitutes alcohol dependence. 

In making the determination as to whether the Cov-
ered Person’s condition meets the definition of Alcohol-
ism under this Plan, the Plan Administrator shall use 
recognized authorities, including designations con-
tained in the most current edition of the International 
Classification of Diseases (ICD) of the World Health 
Organization. 

 
APPROVED CLINICAL TRIAL 
The term “Approved Clinical Trial” means a phase I, 
phase II, phase III or phase IV clinical trial that is con-
ducted in relation to the prevention, detection or treat-
ment of cancer or other Life Threatening Condition 
and is one of the following: 
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A. a federally funded trial that is approved or 
funded, including in-kind contributions, by 
one (1) or more of the following entities: 

1. the Centers for Disease Control and Pre-
vention; 

2. the Agency for Health Care Research and 
Quality; 

3. the Centers for Medicare & Medicaid Ser-
vices; 

4. the National Institutes of Health; 

5. the United States Department of De-
fense; 

6. the United States Department of Veter-
ans’ Affairs; 

7. cooperative group or center of any of the 
above entities; 

8. the United States Department of Energy; 
and 

9. a qualified non-governmental research 
entity identified in the guidelines issued 
by the National Institutes of Health for 
center support grants; 

B. a clinical trial conducted under an FDA inves-
tigational new drug application; or 

C. a drug trial that is exempt from the require-
ment of an FDA investigation new drug appli-
cation. 
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COSMETIC SERVICES 
The term “Cosmetic Services” means services rendered 
solely for the purpose of altering appearance, with no 
evidence that the service is Medically Necessary. 

 
DEDUCTIBLE 
The term “Deductible” means the amount of Other Pre-
ferred Provider or non-Preferred Provider Covered Ex-
penses incurred by a Covered Person in a Calendar 
Year before any other such Covered Expenses can be 
considered for payment at the percentages stated in 
the Schedule of Benefits and this Plan. 

An Individual Deductible is the amount that each in-
dividual Covered Person must pay during a Calendar 
Year before the Plan begins paying benefits for that 
person. 

A Family Deductible is the maximum amount that two 
(2) or more Family members covered under the same 
Participant must pay in Deductible expense in a Cal-
endar Year. Once this cumulative Family Deductible is 
reached, the Deductible will be considered satisfied for 
all Family members covered under the Plan during the 
remainder of the Calendar Year. 

 
DURABLE MEDICAL EQUIPMENT 
The term “Durable Medical Equipment” means equip-
ment meeting the following criteria: 

A. it can stand repeated use; 
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B. it is primarily and customarily used to serve 
a medical purpose; 

C. it is appropriate for use in the patient’s home; 
and 

D. it is generally not useful to a person in the ab-
sence of Illness or Injury. 

 
EMERGENCY 
The term “Emergency” means a medical condition 
manifesting itself by acute symptoms of sufficient se-
verity (including severe pain) so that a prudent layper-
son, who possesses an average knowledge of health 
and medicine, could reasonably expect the absence of 
immediate medical attention to result in: 

A. placing the health of the individual (or, with 
respect to a pregnant woman, the health of 
the woman or her unborn child) in serious 
jeopardy; 

B. serious impairment to bodily functions; or 

C. serious dysfunction of any bodily organ or 
part. 

 
HEALTH CARE SERVICES 
The term “Health Care Services” means any treat-
ment, procedure, drug, device, equipment, facility 
and/or supplies furnished to a Covered Person in the 
evaluation, diagnosis and treatment of Pregnancy, Ill-
ness or Injury. 
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HOSPITAL 
The term “Hospital” means an institution which meets 
all of the following conditions: 

A. it is engaged primarily in providing Health 
Care Services and treatment to ill and injured 
persons on an Inpatient basis at the patient’s 
expense; 

B. it is constituted, licensed and operated in ac-
cordance with the laws of the jurisdiction in 
which it is located and which pertain to Hos-
pitals; 

C. it maintains, on its premises, all the facilities 
necessary to provide for the diagnosis and 
medical and surgical treatment of an Illness 
or Injury; 

D. such treatment is provided for compensation, 
and is under the supervision of Physicians, 
with continuous twenty-four (24) hour nurs-
ing services by registered nurses; and 

E. it qualifies as a Hospital, a psychiatric Hospi-
tal, or a tuberculosis Hospital and is accred-
ited by the Joint Commission and/or the 
American Osteopathic Association (AOA). 

It is not, other than incidentally, a place for rest, a 
place for the aged, a place for drug addicts, a place for 
alcoholics, or a nursing home. 

 
INJURY 
The term “Injury” means an accidental bodily Injury to 
a Covered Employee or Covered Dependent. 
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ILLNESS 
The term “Illness” means a sickness or a disease of a 
Covered Employee or Covered Dependent. Illness will 
include congenital defects or birth abnormalities. 

 
INPATIENT 
The term “Inpatient” refers to the classification of a 
Covered Person when that person is admitted to a Hos-
pital, hospice, Skilled Nursing Facility or other covered 
facility for treatment and charges are made for Room 
and Board to the Covered Person as a result of such 
admission. 

 
JOINT COMMISSION 
The term “Joint Commission” means an independent 
commission that accredits and certifies health care 
organizations and programs in the United States, in-
cluding Hospitals, Skilled Nursing Facilities, ambula-
tory facilities, behavioral health facilities, laboratories, 
home health care agencies and pharmacies. To receive 
and maintain accreditation from the Joint Commis-
sion, an organization must undergo an on-site survey 
by a Joint Commission survey team at least every 
three (3) years. (Laboratories must be surveyed every 
two (2) years.) Information about the accreditation 
status of an organization can be found on the Joint 
Commission website (www.qualitycheck.org/consumer/ 
searchQCR.aspx). 
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The Joint Commission was formerly known as the 
Joint Commission on Accreditation of Healthcare Or-
ganizations. 

 
LIFE THREATENING CONDITION 
The term “Life Threatening Condition” means any dis-
ease or condition from which the likelihood of death is 
probable, unless the course of the disease or condition 
is interrupted. 

 
MEDICALLY NECESSARY OR MEDICAL NE-
CESSITY 
The terms “Medically Necessary” or “Medical Neces-
sity” mean Health Care Services that: 

A. are appropriate and consistent with the diag-
nosis in accordance with generally accepted 
standards of medical practice recognized by 
the Plan. This may include, but is not limited 
to, guidelines under the Medicare program; 

B. are not considered Experimental or Investiga-
tive; 

C. could not have been omitted without ad-
versely affecting the Covered Person’s condi-
tion or quality of care; 

D. are not primarily for the convenience of the 
Covered Person, the Provider or the caregiver; 

E. necessary to meet the basic health needs of 
the Covered Person; 
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F. rendered in the most cost-efficient manner 
and type of setting appropriate for the deliv-
ery of the health service; and 

G. of a consistent type, frequency and duration of 
treatment with scientifically based guidelines 
of national medical, research or health care 
coverage organizations or governmental agen-
cies that are accepted by the Plan. 

The fact that a Provider has performed or prescribed a 
procedure or treatment or the fact that it may be the 
only treatment for a particular Injury, sickness or Men-
tal/Nervous Disorder does not mean that it is Medi-
cally Necessary. The Plan reserves the right to make 
the final determination of Medical Necessity on the ba-
sis of final diagnosis and supporting medical data. This 
determination will be based on, and consistent with, 
standards approved by the Plan’s medical review con-
sultants. 

 
MEDICARE 
The term “Medicare” means the programs established 
by Title I of Public Law 89-98, as amended, entitled 
“Health Insurance for the Aged Act,” and that includes 
parts A, B. C and D of Subchapter XVIII of the Social 
Security Act, as amended from time to time. 

 
MENTAL/NERVOUS DISORDER 
The term “Mental/Nervous Disorder” means mental, 
psycho-neurotic or personality disorders. This includes 
conditions listed in the most recent edition of the 
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Diagnostic and Statistical Manual of Mental Disorders 
(DSM). 

 
MORBID OBESITY 
The term “Morbid Obesity” means that a Covered Per-
son: 

A. has a body mass index (BMI) of forty (40) or 
greater; 

B. is a male who is one hundred (100) pounds 
over his ideal body weight; 

C. is a female who is eighty (80) pounds over her 
ideal body weight; or 

D. has a BMI of thirty-five (35) to forty (40) and 
one (1) or more obesity related diseases, such 
as type II diabetes, high blood pressure, heart 
disease or sleep apnea. 

 
MULTIPLE SURGICAL PROCEDURES 
The term “Multiple Surgical Procedures” means sepa-
rate surgical procedures performed by a Physician on 
the same patient during the same operative session or 
during the same day. This term does not include proce-
dures that are components of, or incidental to, a pri-
mary procedure, an intraoperative service or an 
incidental surgery. 

For the purposes of determining Covered Expenses un-
der this Plan, Multiple Surgical Procedures will be con-
sidered, as follows: 
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A. the Plan will consider as Covered Expenses 
up to one hundred percent (100%) of the Rea-
sonable and Customary charge for the pri-
mary or highest valued procedure; 

B. the Plan will consider as Covered Expenses 
up to fifty percent (50%) of the Reasonable 
and Customary charge for each additional 
procedure, for the second procedure through 
the fifth procedure; and 

C. if more than five (5) procedures are performed 
in the same operative session/day, coverage of 
any additional procedures will be subject to 
the review and approval of the Plan Adminis-
trator, in its discretion. In order for any addi-
tional payment to be considered by the Plan 
under the provision, the operating Physician 
must submit the applicable operative notes. 

Other restrictions and limitations may be applied to 
the payment of Multiple Surgical Procedures. Such re-
strictions and limitations will be consistent with the 
rules applied under the Medicare program, as listed in 
the most recent Medicare payment manuals. 

 
OUT-OF-POCKET 
The term “Out-of-Pocket” means the amount of Cov-
ered Expenses that are the responsibility of the Cov-
ered Person and that accumulate towards the Plan’s 
Out-of-Pocket maximum, not including amounts: 
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A. for expenses paid at the Out-of-Network/Tier 
III level; 

B. for expenses that are not covered under this 
Plan; 

C. for Deductible expenses carried over from the 
prior Calendar Year under the provision de-
scribed in Section 8.1; 

D. in excess of the Reasonable and Customary 
charge for a service or supply; 

E. in excess of any maximum benefit listed in the 
Plan; or 

F. attributable to any penalty. 

 
OUTPATIENT 
The term “Outpatient” refers to the classification of a 
Covered Person when that Covered Person receives 
medical care, treatment, services or supplies at a clinic, 
a Physician’s office, or at a Hospital, if not a registered 
bed patient at that Hospital or other covered facility. 

 
PHYSICIAN 
The term “Physician” means an individual who is li-
censed to practice medicine (osteopathic or allopathic). 

 
PRACTITIONER 
The term “Practitioner” means an individual licensed 
to practice the healing arts in the state in which ser-
vices are performed, including Physicians. 
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PREFERRED PROVIDER 
The term “Preferred Provider” means a health care 
professional, group of professionals or medical facili-
ties, which have agreed to provide medical services to 
a group of individuals for an agreed upon fee. The Plan 
will specify which professionals and/or facilities have 
Preferred Provider status. A list of Preferred Providers 
for this Plan will be provided by the Plan Administra-
tor. 

For the purposes of the organ and tissue transplant 
benefits (not provided through the policy described in 
Section 10.1), Preferred Provider includes Providers 
that are in this Plan’s special transplant network. The 
specific amount of the benefits provided, and limita-
tions applied, will be determined based on the terms of 
the specific contract with this network. 

 
PREGNANCY 
The term “Pregnancy” means that physical state which 
results in childbirth, abortion or miscarriage, and any 
medical complications arising out of or resulting from, 
such state. 

 
PROVIDER 
The term “Provider” means a Hospital, Physician, or 
other supplier of Health Care Services. 

 
QUALIFIED INDIVIDUAL 
The term “Qualified Individual” means an individual 
who is properly enrolled in the Plan and who is eligible 
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to participate in an Approved Clinical Trial according 
to the trial protocol with respect to treatment of cancer 
or another Life Threatening Condition or disease. To 
be a Qualified Individual, there is an additional re-
quirement that a determination be made that the in-
dividual’s participation in the Approved Clinical Trial 
is appropriate to treat the disease or condition. That 
determination can be made based on the referring 
health care professional’s conclusion or based on the 
provision of medical and scientific information by the 
individual. 

 
RECOMMENDED WELLNESS SERVICE 
The term “Recommended Wellness Service” means a 
service or supply that is not intended to treat an exist-
ing medical condition, but rather is intended to detect 
or prevent potential future problems or assist the Cov-
ered Person in maintaining his or her health. They are 
recommended by recognized medical bodies, and are 
required to be covered without cost sharing by non-
grandfathered health plans under the Affordable Care 
Act if received through a Preferred Provider. These rec-
ommendations include the following: 

A. evidence-based preventive services with an A 
or B recommendation from the U.S. Preven-
tive Services Task Force (www.uspreventive 
servicestaskforce.org); 

B. immunizations recommended by the Advisory 
Committee on Immunization Practices, as up-
dated annually (www.cdc.gov/vaccines); and 
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C. guidelines supported by the Health Resources 
and Services Administration that are applica-
ble to children and women, including: 

1. services provided to children under the 
Bright Futures recommendations of the 
American Academy of Pediatrics (bright 
futures.aap.org) and the Secretary’s 
Advisory Committee on Heritable Dis- 
orders in Newborns and Children 
(SACHDNC) national recommendations 
on Newborn screening (www.hrsa.gov/advisory 
committees/mchbadvisory/heritabledisorders/ 
recommendedpanel/index.html); and 

2. women’s health services recommenda-
tions developed by the Institute of Medi-
cine (www.hrsa.gov/womensguidelines). 

Any changes to the above recommendations will take 
effect for this Plan at the beginning of the first Plan 
Year beginning one (1) year after the issuance of such 
new recommendation or a change in the existing rec-
ommendations by the above entities, unless the change 
was prompted by safety or other concerns that make it 
inadvisable to continue to cover the service or supply. 

 
ROOM AND BOARD 
The term “Room and Board” refers to all charges, by 
whatever name called, which are made by a Hospital, 
hospice or Skilled Nursing Facility as a condition of oc-
cupancy. Such charges do not include the professional 
services of Physicians or intensive nursing care by 
whatever name called. 
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ROUTINE PATIENT COSTS 
The term “Routine Patient Costs” means all items and 
services consistent with the coverage provided under 
the Plan that is typically covered for a Qualified Indi-
vidual for treatment of cancer or another Life Threat-
ening Condition or disease who is not enrolled in a 
clinical trial. However, costs associated with the follow-
ing are excluded from that definition, and the Plan is 
not required under federal law to pay for the following: 

A. the cost of the investigational item, device or 
service; 

B. the cost of items and services provided solely 
to satisfy data collection and analysis needs 
and that are not used in direct clinical man-
agement; or 

C. the cost for a service that is clearly incon-
sistent with widely accepted and established 
standards of care for a particular diagnosis. 

 
SEMI-PRIVATE 
The term “Semi-Private” refers to a class of accommo-
dations in a Hospital or other covered facility in which 
at least two (2) patient beds are available per room. 

 
SKILLED NURSING FACILITY 
The term “Skilled Nursing Facility” means a facility 
which primarily provides continuous twenty-four (24) 
hour Inpatient skilled nursing care and related ser-
vices to patients requiring convalescent and rehabili-
tative care. Such care must be given by, or under the 
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supervision of, a Physician or one of the following per-
forming under the supervision of a Physician: 

A. registered nurse; 

B. licensed practical nurse; or 

C. physical therapist. 

A Skilled Nursing Facility is not, other than inci-
dentally, one that provides minimal custodial care, 
rest, ambulatory care, part-time care or that provides 
treatment for Mental/Nervous Disorders, Alcoholism, 
Substance Abuse or pulmonary tuberculosis. The 
Skilled Nursing Facility must be certified by the Med-
icare program. 

 
SOUND NATURAL TEETH 
The term “Sound Natural Teeth” means natural teeth 
that have no significant decay or defects, and have not 
been previously restored with fillings or crowns. 

 
SUBSTANCE ABUSE 
The term “Substance Abuse” means the taking of drugs 
(except those taken under the direction of a Physician 
or through a valid prescription) at dosages that place 
a Covered Person’s welfare at risk, cause the Covered 
Person to endanger the public welfare and which con-
stitutes drug dependence. 

In making the determination as to whether the Cov-
ered Person’s condition meets the definition of Sub-
stance Abuse under this Plan, the Plan Administrator 
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shall use recognized authorities, including designa-
tions contained in the most current edition of the In-
ternational Classification of Diseases (ICD) of the 
World Health Organization. 

 
TRANSPLANT NETWORK FACILITY 
The term “Transplant Network Facility” means a med-
ical facility which is participating in the Plan’s trans-
plant network at the time of the admission for the 
transplant procedure. 

3.3 GENERAL DENTAL PLAN DEFINITIONS 

DENTAL HYGIENIST 
The term “Dental Hygienist” means a person who is 
licensed to practice dental hygiene and who is working 
under the supervision and direction of a Dentist. 

 
DENTIST 
The term “Dentist” means a person who is licensed to 
practice dentistry. 

3.4 COMMON DENTAL TERMS 

ABUTMENT 
A tooth or root that retains or supports a fixed bridge 
or a removable prosthesis. 

 
ACID ETCH 
The etching of a tooth with a mild acid to aid in the 
retention of composite filling material. 
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ACRYLIC 
Plastic material used in the fabrication of dentures 
and crowns and occasionally as a restorative filling 
material. 

 
AMALGAM 
A metal alloy usually consisting of silver, tin, zinc and 
copper combined with liquid pure Mercury and used as 
restorative material in operative dentistry. 

 
ANESTHESIA 
Local – The condition produced by the administration 
of specific agents to achieve the loss of pain sensation 
in a specific location or area of the body.  General – 
The condition produced by the administration of spe-
cific agents to render the patient completely uncon-
scious and without pain sensation. 

 
ANTERIOR TEETH 
The central incisors, lateral incisors and cuspids. 

 
APICOECTOMY 
The surgical removal of the apex or tip of the tooth 
root. 

 
APPLIANCE 
A device used to provide function, therapeutic (heal-
ing) effect, space maintenance, or as an application of 
force to teeth to provide movement or growth changes 
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as in Orthodontics. Fixed – One that is attached to 
the teeth by cement or by adhesive materials and can-
not be removed by the patient. Removable – One 
that can be taken in and out of the mouth by the pa-
tient. Prosthetic – Used to provide replacement for 
a missing tooth. 

 
BITE WING 
A type of dental x-ray film that has a central tab or 
wing upon which the teeth close to hold the film in po-
sition. They are commonly called detecting x-rays be-
cause they show decay better than other x-rays. 

 
BRIDGE, BRIDGEWORK or PROSTHETIC AP-
PLIANCE 
Fixed – Pontics or replacement teeth retained with 
crowns or inlays cemented to the natural teeth, which 
are used as abutments. Fixed, Removable – One 
which the dentist can remove but the patient cannot. 
Removable – A partial denture retained by attach-
ments which permit removal of the denture. Normally 
held by clasps. 

 
CARIES 
A disease of progressive destruction of the teeth from 
bacterially produced acids on tooth surfaces. 

 
COMPOSITE 
Tooth colored filling material primarily used in the an-
terior teeth. 
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CROWN 
A natural crown is the portion of a tooth covered by 
enamel. An artificial crown (cap) restores the anatomy, 
function and esthetics of the natural crown. 

 
DENTAL HYGIENIST 
A person who has been trained to clean teeth, and pro-
vide additional services and information on the pre-
vention of oral disease. 

 
DENTURE 
A device replacing missing teeth. The term usually re-
fers to full or partial dentures but it actually means 
any substitute for missing natural teeth. 

 
ENDODONTIC THERAPY 
Treatment of diseases of the dental pulp and their se-
quelae. 

 
FLUORIDE 
A solution of fluorine which is applied topically to the 
teeth for the purpose of preventing dental decay. 

 
GINGIVAL CURETTAGE 
The removal of diseased gum tissue. 

 
GINGIVECTOMY 
The removal of gum tissue around the necks of the 
teeth. 
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GINGIVOPLASTY 
The recontouring of gum tissue. 

 
IMPLANT 
A device surgically inserted into or onto the jaw bone. 
It may support a crown or crowns, partial denture, 
complete denture or may be used as an abutment for a 
fixed bridge. 

 
IMPRESSION 
A negative reproduction of a given area. It is made in 
order to produce a positive form or cast of the recorded 
teeth and/or soft tissues of the mouth. 

 
INLAY 
A restoration usually of cast metal made to fit a pre-
pared tooth cavity and then cemented into place. 

 
MALOCCLUSION 
An abnormal contact and/or position of the opposing 
teeth when brought together. 

 
OCCLUSION 
The contact relationship of the upper and lower teeth 
when they are brought together. 

 
ONLAY 
A cast restoration that covers the entire chewing sur-
face of the tooth. 
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PALLIATIVE 
An alleviating measure. To relieve, but not cure. 

 
PARTIAL DENTURE 
A prosthesis replacing one or more, but less than all, of 
the natural teeth and associated structures; may be re-
movable or fixed, one side or two sides. 

 
PEDODONTICS 
The specialty of children’s dentistry. 

 
PERIODONTICS 
The science of examination, diagnosis, and treatment 
of diseases affecting the supporting structures of the 
teeth. 

 
PONTIC 
The part of a fixed bridge which is suspended between 
the abutments and which replaces a missing tooth or 
teeth. 

 
POSTERIOR TEETH 
The bicuspids and molars. 

 
PROPHYLAXIS 
The removal of tarter and stains from the teeth. The 
cleaning of the teeth by a dentist or dental hygienist. 
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REBASE 
A process of refitting a denture by the replacement of 
the entire denture-base material without changing the 
occlusal relations of the teeth. 

 
RELINE 
To resurface the tissue-borne areas of a denture with 
new material. 

 
RESTORATION 
A broad term applied to any inlay, crown, bridge, par-
tial dentures, or complete denture that restores or re-
places loss of tooth structure, teeth or oral tissue. The 
term applies to the end result of repairing and restor-
ing or reforming the shape, form and function of part 
or all of a tooth or teeth. 

 
ROOT CANAL THERAPY 
The complete removal of the pulp tissues of a tooth, 
sterilization of the pulp chamber and root canals, and 
filling these spaces with a sealing material. 

 
SCALING 
The removal of calculus (tarter) and stains from teeth 
with special instruments. 

 
SEALANT 
A resinous agent applied to the grooves and pits of 
teeth to reduce decay. 
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SILICATE 
A relatively hard and translucent restorative material 
that is used primarily in the anterior teeth. 

 
SPLINTING 
Stabilizing or immobilizing teeth to gain strength 
and/or facilitate healing. 

 
TOPICAL APPLICATION 
Painting the surface of teeth, as in fluoride treatment 
or application of an anesthetic formula to the surface 
of the gum. 

 
VERTICAL DIMENSION 
The degree of jaw separation when the teeth are in con-
tact. 

3.5 VISION PLAN DEFINITIONS 

COSMETIC CONTACT LENSES 
The term “Cosmetic Contact Lenses” means contact 
lenses selected for reasons other than the Covered Per-
son’s medical welfare or which are not considered Med-
ically Necessary. 

 
MEDICALLY NECESSARY CONTACT LENSES 
The term “Medically Necessary Contact Lenses” means 
contact lenses dispensed under the following circum-
stances: 
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A. following cataract surgery (aphakia); 

B. when visual acuity cannot be corrected to 
20/70 in the better eye, except through the use 
of contact lenses (not including conditions 
caused by corneal distortion); 

C. in cases of Anisometropia of 4.0 departure or 
more, providing visual acuity improves to 
20/60 or better in the poorer eye; or 

D. Keratoconus (the narrowing of visual fields 
due to high minus or plus corrections is not 
considered an authorized condition). 

 
PARTICIPATING PROVIDER 
The term “Participating Provider” means any vision 
care Provider, including an optician, an Optometrist, or 
an ophthalmologist, who has entered into a contract 
with the Plan to provide vision services to Covered Per-
sons. These Providers are listed in the Provider Direc-
tory available through the Plan Administrator. 

 
ARTICLE IV 

CLAIM AND APPEAL PROCEDURES 

4.1 INITIAL FILING OF CLAIMS 

A Clean Claim for benefits should be filed within 
ninety (90) days after the occurrence or commence-
ment of any loss covered by this Plan. Failure to give 
such notice and proof within the time required will nei-
ther invalidate nor reduce any claim if it is shown that 
written notice and proof are given no later than one (1) 
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year after the claim is incurred, unless the Covered 
Person is legally incapacitated. 

Upon termination of the Plan, final claims must be re-
ceived within ninety (90) days of termination. In any of 
the events described above, notice and proof of claim 
wilt be determined at the discretion of the Plan Admin-
istrator, subject to the requirements listed below. 

Claims should be submitted to the appropriate address 
listed on the Covered Person’s identification card, and 
can be submitted either by the Provider or the Covered 
Person. Such claim should be on any of the following 
appropriate forms (or their successor forms): 

A. for vision claims only, a precertified Vision-
Plus claim form. Submission of a vision claim 
on other than a precertified VisionPlus claim 
form may result in reimbursement at the non-
Participating Provider level. To obtain such a 
form, contact VisionPlus Customer Service at 
800-252-3447 or order through the VisionPlus 
website at www.visplus.com. For more infor-
mation, see Section 12.2; 

B. CMS 1500; 

C. UB-92; 

D. UB-04 or CMS 1450; 

E. NCPDP Form 1983; or 

F. J512 claim forms. 

A Clean Claim can be submitted by the Provider in 
electronic format if the Provider submits it in 
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accordance with the electronic transaction require-
ments of the Health Insurance Portability and Ac-
countability Act of 1996 (HIPAA) and subsequent laws. 

In order to be considered a Clean Claim, such claim 
must use the most current CPT code in effect as pub-
lished by the American Medical Association the In-
ternational Statistical Classification of Diseases and 
Related Health Problems (“ICD”) codes, including ICD-
9 and ICD-10, published by the World Health Organi-
zation, the most current dental code in effect as pub-
lished by the American Dental Association in the Code 
for Dental Procedures or Nomenclature or the most cur-
rent HCPCS code in effect, as published by U.S. De-
partment of Health and Human Services, Centers for 
Medicare and Medicaid Services. 

If the Plan is not the primary carrier for a Covered Per-
son who has, or had at the time the claim was incurred, 
more than one health plan that would provide benefits 
for the services or supplies for which the claim is being 
made, including, but not limited to Medicare, copies of 
the explanations of benefit payment from all carriers 
who would pay benefits before the Plan should be sub-
mitted with the claim. For more information regarding 
which plan pays first, see Section 14.1, or contact the 
Benefit Manager. 

4.2 REQUESTS FOR ADDITIONAL INFOR-
MATION 

If the claim is not submitted in accordance with the pro-
cedures listed in Section 4.1, it will not be considered 
to be a Clean Claim, and the Participant or Covered 
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Person will be notified of the claim deficiencies, and re-
quested to refile it in the proper format. 

If the Plan Administrator or the Benefit Manager 
needs more information to process the claim, a letter 
will be sent to the Participant, the Covered Person, the 
Provider or other parties requesting additional infor-
mation. In some situations, information is needed on a 
periodic basis, including: 

A. information regarding other coverage. This 
may include providing copies of medical child 
support orders for children of divorced par-
ents; and 

B. verification of handicapped status for overage 
Dependent children. 

Other information may be requested on a case-by-case 
basis, including information pertaining to accident de-
tails or potential third-party liability. 

The requested information must be provided within 
forty-five (45) days of the date the Participant or Cov-
ered Person receives notice of the required additional 
information. If the information is not received within 
this time period, the claim will be denied for failure to 
provide the needed information. 

4.3 APPEALS OF ADVERSE BENEFIT DETER-
MINATIONS 

The Covered Person can appeal a decision by the Plan 
that coverage for a service or supply is denied or re-
duced under the Plan, or any other eligibility issue, 
including a rescission of coverage for an individual, 
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provided such appeal is made in writing within one 
hundred eighty (180) days of the Covered Person or 
Participant’s receipt of the explanation of benefit pay-
ment, the precertification letter reflecting the denial or 
reduction or any other notification made by the Plan of 
an adverse decision involving the individual. Any indi-
vidual other than the Covered Person who wishes to 
submit an appeal on the Covered Person’s behalf (other 
than a parent or Legal Guardian filing an appeal for a 
minor child) must be designated by the Covered Per-
son, in a writing signed by the Covered Person, as his 
or her authorized representative specifically for the 
purpose of the appeal. An assignment of benefits is not 
sufficient to designate another person as an “author-
ized representative” for the purpose of an appeal. 
These appeal procedures shall not apply to any con-
tractual dispute between a Provider and the Plan as to 
amounts due the Provider, rather than the Covered 
Person, under the terms of any agreement between the 
Provider and the Plan that does not affect the amount 
payable by the Covered Person (i.e. balance billing is-
sues in a Preferred Provider contract). 

A request for review in which the Covered Person is 
requesting an expedited appeal of a pre-service claim 
as an “urgent care” case, as described in Section 6.4, 
can be submitted either orally or in writing and can be 
submitted by a Provider with knowledge of the Cov-
ered Person’s condition without prior designation by 
the Covered Person. If a course of treatment has been 
previously approved by the Plan to be provided over 
a period of time or for a number of treatments, no 
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reduction or termination of coverage for such treat-
ment (other than termination of the individual’s cov-
erage under this Plan) will be made without allowing 
the Covered Person sufficient advance notification 
and the opportunity to appeal this termination or re-
duction. 

The appeal request should be addressed as follows (un-
less the Adverse Benefit Determination notification in-
dicates otherwise): 

For Medical or 
 Dental Appeals: 
Plan Administrator 
Marietta Memorial 
 Hospital Employee 
Health Benefit Plan 
c/o Benefit Manager 
Medical Benefits 
 Administrators, Inc. 
P.O. Box 1099 
Newark, Ohio 43058-1099 

For Vision Appeals:
Plan Administrator 
Marietta Memorial 
 Hospital Employee 
Health Benefit Plan 
c/o Benefit Manager 
VisionPlus of 
 America, Inc. 
P.O. Box 1260 
Newark, Ohio 43058- 
 1260 

 
The writing should clearly be identified as an appeal, 
and include the name of the Plan, the Covered Person 
whose claims are the subject of the appeal, the Partic-
ipant’s identification number, and the identity of the 
specific treatment, service or supply for which coverage 
was denied or limited under the Plan. 

The Covered Person should submit with the appeal 
written comments, documents, records and other infor-
mation relating to the claim for benefits, even if such 
information was not submitted as part of the initial 
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claim or request for preauthorization or precertifica-
tion. The Covered Person will also have the right to 
present testimony as part of the appeal. 

The Covered Person has the right to request infor-
mation from the Plan Administrator as part of the ap-
peals process, as described in Section 4.4. 

Appeals submitted under this Plan will be adjudicated 
in a manner designed to ensure the independence and 
impartiality of the person making the decision. The 
Plan Administrator has the sole authority for the final 
decision on all Plan matters, including appeals. 

4.4 ACCESS TO DOCUMENTS, RECORDS OR 
OTHER INFORMATION 

A Covered Person is entitled to examine the claim file, 
and present testimony as part of the internal claims 
and review process. He or she will also receive, free of 
charge, copies of documents, records and other infor-
mation relevant to his or her claim for benefits, includ-
ing any new or additional information received during 
the appeals process, and the rationale behind the 
Plan’s adverse decision. Such information will be pro-
vided within sufficient time to respond prior to the fi-
nal decision of the appeal by the Plan Administrator. 
Such information is considered to be relevant if it: 

A. was relied upon by the Plan Administrator in 
making the benefit determination; 

B. was submitted, considered or generated in the 
course of making the benefit determination; 
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C. demonstrates compliance with the adminis-
trative processes required by ERISA; 

D. constitutes a statement of policy or guidance 
with respect to the Plan concerning the denial 
of a treatment option or benefit; or 

E. involves the identity of medical or vocational 
experts whose advice was obtained in connec-
tion with the claim. 

In addition, if an Adverse Benefit Determination is 
based upon the Medical Necessity or Experimental na-
ture of the service or supply, the Covered Person can 
request an explanation of the scientific or clinical judg-
ment of the determination, free of charge. 

4.5 EXTERNAL REVIEW RIGHTS AND PRO-
CEDURES 

If the Covered Person is not satisfied with the Plan Ad-
ministrator’s decision on his or her appeal of a medical 
issue, including issues involving Medical Necessity or 
the Experimental status of a medical procedure, or any 
coverage rescission, he or she may file a request for an 
external review with the Plan Administrator at the ad-
dress listed above for submitting an appeal. The re-
quest must be filed within four (4) months after the 
date of receipt of the Plan Administrator’s determina-
tion on his or her appeal. If there is no corresponding 
date four (4) months after the date of receipt of notice, 
then the request must be filed by the first (1st) day of 
the fifth (5th) month following the receipt of the Plan’s 
determination on his or her appeal. The Covered Per-
son can make a request for an expedited review of a 
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precertification denial if the timeframe for completion 
of a standard review would seriously jeopardize the life 
or health of the Covered Person, or would jeopardize 
his or her ability to regain maximum function, or if the 
determination concerns an admission, availability of 
care, continued stay or health care item or service for 
which the Covered Person received Emergency ser-
vices, but has not been discharged from a facility. A 
standard external review would generally be com-
pleted within fifty (50) days of the Plan’s receipt of the 
request, while an expedited review must be completed 
by the independent review organization (IRO) within 
seventy-two (72) hours of the IRO’s receipt of such re-
quest. The Plan Administrator will review the request 
and determine whether or not the request meets the 
criteria for external review or an expedited review, in-
cluding whether or not the person was a Covered Per-
son under the Plan at the time the claim arose, 
whether the person has exhausted the Plan’s appeal 
process, and whether the sufficient information has 
been submitted to process the external review. A noti-
fication will be issued by the Plan Administrator re-
garding the Covered Person’s incomplete request for 
an external review. If the request is incomplete, the 
Covered Person will be given additional time to com-
plete the external review request. Once a determina-
tion has been made by the Plan Administrator that the 
request qualifies for external review, it will be for-
warded by the Plan Administrator to a qualified IRO. 
The IRO will notify the Covered Person if the request 
is accepted for review, and, if a standard review, that 
he or she can submit additional information that is 
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relevant to the request within ten (10) days of the no-
tification. The IRO may also request additional infor-
mation from the Covered Person and/or the Plan. 
Additional information provided by the Covered Per-
son will be provided to the Plan Administrator. If, 
based on this additional information, the Plan Ad-
ministrator determines that the initial determination 
should be reversed, and that coverage should be pro-
vided under the Plan, all parties will be notified, and 
the external review will be closed. Otherwise, after the 
IRO has completed the review, the Covered Person and 
the Plan Administrator will be notified of the IRO’s de-
termination. If the IRO determines that coverage un-
der the Plan should have been provided, the Plan will 
promptly pay any additional benefits deemed due on 
the Covered Person’s behalf. However, either the Plan 
or the Covered Person has the right to appeal the deci-
sion, or utilize any other remedy available under any 
applicable state or federal law, if either disagrees with 
the decision of the IRO. 

4.6 ADDITIONAL APPEAL RIGHTS 

If, after the Covered Person has exhausted all appeal 
and review rights listed above, he or she is still not sat-
isfied with the disposition of the claim, such Covered 
Person has the right to bring an action under section 
502(a) of the Employee Retirement Income Security 
Act (ERISA). 

No action at law or in equity shall be brought to re-
cover benefits under the Plan prior to the exhaustion 
of all claims and appeals procedures described in this 
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Article, nor shall such action be brought at all unless 
brought within three (3) years from the expiration of 
the time within which proof is required by the Plan. 

4.7 EXAMINATION 

The Plan Administrator shall have the right and op-
portunity to have the Covered Person examined whose 
Injury or Illness is the basis of a claim hereunder when 
and as often as it may reasonably require during the 
pending claim. The Plan Administrator shall also have 
the right and opportunity to have an autopsy per-
formed in case of death, where it is not forbidden by 
law. 

4.8 PLAN ADMINISTRATOR DISCRETION 

Nothing in this Plan precludes the Plan Administrator 
from exercising full discretionary authority and re-
sponsibility with respect to all aspects of Plan admin-
istration and interpretation. The Plan Administrator 
shall have all powers necessary to carry out the pur-
poses of the Plan, including supplying any omissions 
in accordance with the intent of the Plan and deciding 
all questions concerning eligibility for participation in 
the Plan and concerning the amount of benefits pay-
able to a Covered Person. 
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ARTICLE V 

COVERAGE AND ELIGIBILITY  

5.1 COVERAGE UNDER THIS PLAN 

Coverage provided under the Plan for a Participant 
shall be in accordance with the Participant Eligibility, 
Participant Effective Date and Participant Termina-
tion provisions included herein. 

This Plan includes a medical coverage option, a dental 
coverage option and a vision coverage option. At the 
time of enrollment, a Participant must select which op-
tions, if any, in which such Participant and/or his or her 
Dependents should be enrolled. All Family members 
must be enrolled in the same options. A Participant can 
only change his or her plan options or enroll in cover-
age that was previously waived during this Plan’s open 
enrollment period, as described in Section 5.8, unless 
he or she qualifies for a special enrollment, as de-
scribed in Section 5.7. 

5.2 PARTICIPANT ELIGIBILITY 

Only employees of the Employer who meet all of the 
conditions of one (1) of the following categories shall be 
deemed eligible for coverage as a Participant under the 
Plan: 

A. the employee is expected by the Employer as 
of the date of his or her hire to be employed on 
a full-time basis for an average of twenty (20) 
hours per week or one thousand forty (1,040) 
hours per year; or 
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B. the employee who does not meet the require-
ments listed in A, above, but is a new Variable 
Hour Employee, or an On-Going Employee 
who has been employed for at least one (1) 
standard Measurement Period, who has been 
determined during the most recent Measure-
ment Period that is applicable to such em-
ployee to work an average of at least thirty 
(30) hours per week during such Measure-
ment Period. Coverage for such employee will 
become effective (or be continued) as of the 
first day of the next Stability Period that ap-
plies to such employee, as long as such em-
ployee is still employed on that date. 

 A new Variable Hour Employee who has a 
Change in Employment Status during an ini-
tial Measurement Period will be treated as a 
Full-Time Employee as of the earlier of: 

1. the first of the month following the date 
of the Change in Employment Status; or 

2. the first day of the first month following 
the end of the initial Measurement Period 
(provided the employee averages more 
than thirty (30) hours of service per week 
during the initial Measurement Period. 

 A Change in Employment Status for an On-
Going Employee does not change the em-
ployee’s status as a full-time Employee or non 
full-time employee during the Stability Pe-
riod. 

 For purposes of this Plan, Change in Employ-
ment Status means a material change in the 
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employee’s position of employment or other 
employment status that, had the employee be-
gun employment in the new position or status, 
the employee would have reasonably been ex-
pected to work thirty (30) or more hours of ser-
vice per week. 

Participants must agree to any applicable Participant 
Contribution for such coverage. 

5.3 DEPENDENT COVERAGES 

A Participant eligible to elect Dependent Coverage 
shall be any Participant whose Dependents meet the 
definition of a Dependent, set forth in Article III of the 
Plan. A Participant must make written request for De-
pendent Coverage and agree to any applicable Partici-
pant Contribution for such coverage. Each Participant 
will become eligible to elect Dependent Coverage on 
the latest of the following: 

A. the date he or she becomes eligible for Partic-
ipant coverage; or 

B. the date on which he or she first acquires a 
Dependent. 

If both spouses are employed by the Employer, and 
both are eligible to elect Dependent coverage, either 
spouse, but not both, may elect Dependent Coverage 
for the eligible Dependents. In addition, a person can-
not be covered as a Dependent of more than one Par-
ticipant under this Plan. 
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5.4 PARTICIPANT EFFECTIVE DATE 

Each eligible employee who makes written request 
for Participant coverage hereunder, on a form ap-
proved by the Plan Administrator and who agrees to 
the applicable Participant Contribution for such cov-
erage, shall become effective on the first of the month 
following the date he or she becomes eligible, pro-
vided the written application for such coverage is 
made within thirty (30) days of such date. 

If an eligible person makes an application for Partici-
pant coverage other than as described above, or as de-
scribed in Section 5.7, such application can only be 
made during this Plan’s open enrollment period, as de-
scribed in Section 5.8. 

5.5 DEPENDENT EFFECTIVE DATE 

Each Participant who makes written request for De-
pendent Coverage hereunder within the thirty (30) day 
period immediately following the first day on which he 
or she is eligible for Dependent Coverage, on a form 
approved by the Plan Administrator, subject to the pro-
visions of this section and who agrees to the applicable 
Participant Contribution for such coverage, shall be-
come eligible for Dependent Coverage on the later of 
the date he or she is eligible for Dependent Coverage 
or the date the Participant becomes covered. 

If a Participant makes an application for Dependent 
Coverage other than as described above, or as de-
scribed in Section 5.7, such application can only be 
made during this Plan’s open enrollment period, as de-
scribed in Section 5.8. 
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5.6 NEWBORN CHILDREN 

If the Participant already has Family Dependent Cov-
erage in effect as of the date of birth, the Participant’s 
Newborn will be automatically covered. If the Partici-
pant does not have Dependent Coverage in effect as of 
the date of birth, application must be made for the 
Newborn within thirty (30) days after the birth. In ei-
ther case, coverage will be effective on the date of birth. 
If application for coverage for the Newborn is not made 
within this thirty (30) day period, such application can 
only be made during this Plan’s open enrollment pe-
riod, as described in Section 5.8, unless he or she 
thereafter qualifies for a special enrollment period as 
described in Section 5.7. 

5.7 SPECIAL ENROLLMENT PERIODS 

An eligible person for whom written application for 
coverage is submitted under any of the circumstances 
listed below will be eligible for coverage on the date 
specified below, and will not be required to wait until 
the next Plan open enrollment period to apply for cov-
erage under this Plan: 

A. within thirty (30) days of the date of a De-
pendent child’s birth. The eligible employee, 
the Newborn, the Dependent spouse, and any 
other eligible Dependent children are entitled 
to this special enrollment period. Coverage 
shall become effective on the date of the De-
pendent child’s birth; 

B. within thirty (30) days after the adoption 
of a Dependent child, or the Placement for 
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Adoption with the employee of such a child. 
The eligible employee, the newly acquired De-
pendent child, the Dependent spouse, and any 
other eligible Dependent children are entitled 
to this special enrollment period. Coverage 
shall become effective on the date of the adop-
tion or Placement for Adoption; 

C. within thirty (30) days of the date of the eligi-
ble employee’s marriage. The eligible employee, 
the new Dependent spouse, and any other eli-
gible Dependent children are entitled to this 
special enrollment period. Coverage shall be-
come effective on the date of the marriage; 

D. within thirty (30) days of the entry of an order 
requiring the employee to provide medical 
coverage for a Dependent child. The eligible 
employee, the Dependent child or children 
who are the subject of the court order, the De-
pendent spouse, and any other eligible De-
pendent children are entitled to this special 
enrollment period. Coverage shall become ef-
fective on the date of the court order; 

E. within thirty (30) days of the date the em-
ployee becomes the Legal Guardian of a Depend-
ent child. The employee, the newly acquired 
Dependent child, the Dependent spouse, and 
any other eligible Dependent children shall 
be entitled to this special enrollment period. 
Coverage shall become effective on the date 
the Legal Guardianship is effective; 

F. within thirty (30) days of the date a Depend-
ent otherwise first becomes eligible for cover-
age or re-eligible after a period of ineligibility. 
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The employee, the newly eligible/re-eligible 
Dependent, and all other then eligible Family 
members shall be entitled to this special en-
rollment period. Coverage shall become effec-
tive on the date the Dependent becomes 
eligible/re-eligible for coverage; 

G. within thirty (30) days of the date the em-
ployee or spouse experiences a change in em-
ployment status, such as a change from full 
time to flex time hours, or vice versa. The em-
ployee and all then eligible Dependents shall 
be entitled to this special enrollment period. 
Coverage shall become effective on the first of 
the month following the status change; 

H. within thirty (30) days of the date of any neg-
ative change in existing health coverage provided 
through a plan sponsored by the employee’s 
spouse’s employer, including changes in carri-
ers, increases in employee contributions or 
changes in benefits which increase the Out-of-
Pocket expenses. The employee and all then 
eligible Dependents shall be entitled to this 
special enrollment period. Coverage shall be-
come effective on the date of the change in 
other coverage; 

I. within sixty (60) days of the date an eligible 
employee and/or his or her Dependent(s) first 
become eligible for coverage under a state 
Medicaid or Children’s Health Insurance Pro-
gram (CHIP), or, if covered, becomes ineligible 
for coverage through such programs. The eli-
gible employee, the Dependent spouse and 
any Dependent child or children are eligible 
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to enroll during this special enrollment pe-
riod. Coverage shall become effective on the 
date of eligibility/ineligibility; or 

J. within thirty (30) days of the date coverage 
under another group health plan or health in-
surance coverage was lost, if: 

1. the reason the eligible employee and/or 
Dependent did not enroll for coverage un-
der this Plan when initially eligible was 
the existence of the other coverage; and 

2. the person lost coverage under the other 
plan due to one (1) of the following: 

a. if covered under a COBRA continu-
ation provision, the exhaustion of 
COBRA continuation coverage under 
the other plan; 

b. the loss of eligibility for coverage due 
to legal separation, divorce, death, 
termination of employment, reduc-
tion in hours of employment or other 
involuntary loss of eligibility (with 
the exception of terminations due to 
fraud or failure to pay premiums); 

c. the overall Lifetime maximum bene-
fit under the other coverage has 
been exhausted so that no further ex-
penses will be payable under such 
coverage; or 

d. the termination of employer contri-
butions towards such other coverage. 
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Coverage for which a person is eligible under 
this provision shall become effective on the 
day following the last day the person is cov-
ered under the other plan. 

In no event shall any person become covered under 
this Plan prior to the date, the Participant becomes a 
Covered Person. 

5.8 OPEN ENROLLMENT 

The Plan will have an annual open enrollment period 
during which otherwise eligible persons who were not 
enrolled when initially eligible (or who previously ter-
minated coverage) and do not qualify for one of the spe-
cial enrollment periods described in Section 5.7 can be 
enrolled in the Plan. Participants can also change plan 
options during this time. The specific dates for the an-
nual open enrollment will be communicated to em-
ployees prior to October 1st of each Calendar Year. 
Coverage for any person for whom application for cov-
erage under this Plan was submitted pursuant to this 
provision shall be effective on January 1st of the year 
following the Calendar Year in which the application 
was submitted. For more information regarding open 
enrollments, contact the Plan Administrator. 

 
5.9 PARTICIPANT TERMINATION 

Participant coverage terminates immediately upon the 
earliest of the following dates: 

A. if covered under the provisions of Section 
5.2A, the last day of the month in which the 
Participant is no longer paid for working the 
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number of hours listed in Section 5.2, or oth-
erwise fails to meet the eligibility require-
ments listed in such Section; 

B. if covered under the provisions of Section 
5.2B, the earlier of the last day of the last Sta-
bility Period during which the employee was 
eligible if the employee failed to average 
thirty (30) hours per week during the latest 
Measurement Period that applies to such em-
ployee, or the date such employee’s employ-
ment with the Employer is terminated. This 
will be considered to be a reduction in hours 
Qualifying Event for the purposes of this 
Plan’s COBRA continuation provision; 

C. the last day of the period for which a Partici-
pant Contribution was made following the 
date the Participant fails to make any re-
quired Participant Contribution for coverage; 

D. the date the Plan is terminated or, with re-
spect to any benefit of the Plan, the date of 
termination of any such benefit; or 

E. the end of the month of the date the Partici-
pant exhausts FMLA, as described in Section 
5.13, and does not elect COBRA, as described 
in Article VII. 

In addition, coverage may continue under the Plan, un-
der certain circumstances and in accordance with ap-
plicable federal laws. Such continuation may be at the 
Participant’s or Dependent’s own expense. For further 
clarification, refer to the Family and Medical Leave 
provisions as described in Section 5.13, and COBRA 
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continuation coverage as described in Article VII. This 
Plan will also comply with the continuation provisions 
contained in the Uniformed Services Employment and 
Re-employment Rights Act of 1994 (USERRA) as they 
apply to Participants entering Service in the Uni-
formed Services. 

5.10 DEPENDENT TERMINATION 

Dependent Coverage terminates immediately upon 
the earliest of the following dates: 

A. the date the Participant’s coverage ceases un-
der this Plan; 

B. if a Dependent child who meets the limiting 
age, the end of the month following the date 
he or she reaches age twenty-six (26); 

C. if covered as a Dependent spouse, the date he 
or she becomes eligible to enroll in similar 
health coverage available through his or her 
own employer, and fails to do so, unless the 
Plan Administrator has approved, in writing, 
an exception from this requirement; 

D. otherwise, the date the Dependent ceases to 
be a Dependent, as defined in the Plan; 

E. the last day of the period for which a Partici-
pant Contribution for Dependent Coverage 
was made following the date the Participant 
fails to make any required Participant Contri-
bution for Dependent Coverage; or 

F. the date of cancellation of Dependent benefits 
under this Plan. 
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In addition, coverage may continue under the Plan, un-
der certain circumstances and in accordance with ap-
plicable federal laws. Such continuation may be at the 
Participant’s or Dependent’s own expense. For further 
clarification, refer to the COBRA continuation cover-
age as described in Article VII. 

5.11 CONTINUATION OF COVERAGE DURING 
DISABILITY 

If the Participant is no longer Actively at Work due to 
a disability for which he or she is receiving short term 
disability benefits or long term disability benefits un-
der the Employer’s disability plan, coverage under this 
Plan for the Participant and any eligible Dependents 
can be continued until the earliest of the following ap-
plicable dates: 

A. the date the Participant is required to return 
to work, but does not; 

B. if receiving short term disability benefits, the 
date that such benefits are exhausted, includ-
ing any period covered under the Family and 
Medical Leave Act of 1993 (FMLA), unless he 
or she is otherwise eligible under Subsection 
C; 

C. if receiving long term disability benefits, the 
earlier of: 

1. the end of the twelfth (12th) month follow-
ing the date the Participant has exhausted 
any continuation under Subsection B 
above; or 
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2. the date the Participant no longer quali-
fies for long term disability benefits under 
the Employer’s plan; 

D. the date the Participant first becomes eligible 
for Medicare; 

E. the date the Participant elects to drop this 
coverage, or, in regards to any Dependent, the 
date such Dependent becomes ineligible or 
coverage is voluntarily terminated for such 
Dependent (once such coverage is terminated, 
it cannot be reinstated); 

F. the date the Participant fails to make any re-
quired Participant Contribution for such cov-
erage; or 

G. the date this Plan is terminated for all Partic-
ipants. 

Continuation as described above is limited to the Par-
ticipant and any covered Family members who were 
covered as of the date the Participant became eligible 
for continuation. Any period of time for which coverage 
is continued under this provision shall not be applied 
to the total period for which a Covered Person may 
be eligible for continuation under the provisions of 
COBRA. 

5.12 CONTINUATION OF MEDICAL COVER-
AGE TO EARLY RETIREES WITH SEVER-
ANCE PACKAGES 

Medical coverage may be continued under this Plan 
for retired Participants and their spouses who were 
covered under this Plan at the time of retirement, if 



169 

 

included in a written severance agreement with the 
Employer. No continuation will be offered for the den-
tal or vision coverage. The coverage will continue until 
the earliest of the following dates: 

A. the date the Participant fails to make any re-
quired Participant Contribution for this cov-
erage; 

B. the date the Participant turns age sixty-five 
(65); 

C. for the Dependent spouse, the date he or she 
attains age sixty-five (65); 

D. the date the Participant elects to drop this 
coverage, or, in regards to any spouse, the date 
such spouse becomes ineligible or coverage is 
voluntarily terminated for such Dependent 
(once such coverage is terminated, it cannot 
be reinstated); 

E. the date the Participant becomes eligible for 
coverage as an employee under any other sim-
ilar health plan sponsored by another em-
ployer; 

F. the date specified in the written severance 
agreement that coverage should terminate; or 

G. the date that this Plan is terminated. 

Continuation as described above is limited to the Par-
ticipant and any covered Family members who were 
covered as of the date the Participant became eligible 
for continuation. Any continuation rights that the Par-
ticipant may be entitled to under the provisions of 
COBRA, as described in Article VII, shall begin after 
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the period of continuation described above for any De-
pendent spouse under age sixty-five (65). Any individ-
ual who is terminated due to attaining age sixty-five 
(65) shall not be eligible for COBRA. 

5.13 FAMILY AND MEDICAL LEAVE PROVISIONS 

This Plan intends to comply with the Family and Med-
ical Leave Act of 1993 (FMLA) regarding the mainte-
nance of health benefits during any period that an 
eligible employee takes a leave of absence in accord-
ance with the Company’s FMLA policy, if the Company 
is subject to such law. In applicable situations, FMLA 
allows an eligible employee to maintain group health 
plan coverage at the level and under the conditions 
coverage would have been provided if the employee 
had continued in employment continuously for the 
duration of such leave. Employee eligibility require-
ments, the obligations of the Company and employees 
concerning conditions of leave, and notification and re-
porting requirements are specified in the Company’s 
FMLA policy. If the Company is subject to FMLA, any 
Plan provision which conflicts with FMLA is super-
seded by FMLA to the extent such provision conflicts 
with FMLA. Questions regarding rights and/or obliga-
tions under FMLA should be directed to a Company 
representative or the Plan Administrator. 

5.14 USERRA RIGHTS 

A Participant under this Plan who is no longer Ac-
tively At Work due to his or her Service in the Uni-
formed Services can elect, under the provisions of the 
Uniformed Services Employment and Reemployment 
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Rights Act of 1994 (USERRA) to continue Participant 
and Dependent Coverage under this Plan for up to 
twenty-four (24) months after such coverage would 
otherwise have terminated. This period of continued 
coverage shall run concurrently with any continuation 
for which any Covered Person would have been enti-
tled to under the provisions of COBRA due to the 
Participant’s termination or reduction in hours of em-
ployment. If the Service in the Uniformed Services is 
for thirty-one (31) days or more, the Participant Con-
tribution for such coverage will be one hundred two 
percent (102%) of the full cost of the coverage, without 
any Employer contribution. If the Service in the Uni-
formed Service is less than thirty-one (31) days, the 
Participant Contribution shall be the same as would 
have applied if the Participant were still an active em-
ployee. 

If coverage is not continued as described above, or the 
Service in the Uniformed Services exceeds the time 
limit listed above, upon release from his or her Ser-
vice in the Uniformed Services, coverage will be re-
instated in the Plan effective the date the employee is 
reemployed by the Employer, provided the employee 
reapplies for employment or reports back to work 
within the following applicable time: 

A. if the period of service was less than thirty-
one (31) days, the beginning of the next reg-
ularly scheduled work period on the first 
full day after release from Service in the Uni-
formed Services, taking into account safe 
travel home plus an eight (8) hour rest period; 
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B. if the period of service was more than thirty 
(30) days, but less than one hundred eighty-
one (181) days, within fourteen (14) days of re-
lease from Service in the Uniformed Services; 
and 

C. if the period of service was more than one 
hundred eighty (180) days, but less than five 
(5) years, within ninety (90) days of the re-
lease from Service in the Uniformed Services. 

The Plan Administrator reserves the right to request 
verification of any Service in the Uniformed Services, 
including copies of military orders or the applicable 
Form DD 214. 

This period may be extended for up to two (2) years 
from the date the Service in the Uniformed Services 
ended, under the provisions of USERRA, if the person 
is unable to return to active employment due to a dis-
ability incurred while performing Service in the Uni-
formed Services. 

 
ARTICLE VI 

COST MANAGEMENT SERVICES 

6.1 UTILIZATION REVIEW 

The Plan has a utilization pre-certification provision. 
Pre-admission certification must be obtained for every 
Inpatient admission to a covered facility, including, but 
not limited to Hospitals, Skilled Nursing Facilities, 
Hospices, psychiatric treatment facilities and Alcohol-
ism and Substance Abuse treatment facilities, except 
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Emergency admissions, Urgent Care admissions, and 
minimum stays following childbirth. (‘‘Emergency” and 
“Urgent Care’’ admissions are defined below). A “mini-
mum stay following childbirth” is either: 

A. a stay following a normal vaginal delivery 
which is forty-eight (48) hours or less; or 

B. a stay following a cesarean section which is 
ninety-six (96) hours or less. 

If a Hospital stay following childbirth will exceed the 
limitations listed above, the Pre-Certification Center 
must be notified as soon as the Covered Person and/or 
her Provider have determined that the hospitalization 
will exceed such limitations, but not later than the end 
of the applicable period listed above. 

Pre-admission certification may be made through the 
Utilization Review Service. The telephone number for 
the Utilization Review Service is listed in Article I, 
Plan Information, and on the medical identification 
card. A Covered Person may inform his or her health 
care Provider that he or she participates in a program 
which has pre-admission certification provisions. In or-
der to obtain pre-admission certification: 

A. contact the Utilization Review Service and re-
port the upcoming Hospital or other facility 
stay no later than forty-eight (48) hours prior 
to the admission; 

B. notice can be given by: 

1. the Hospital or other covered facility; 
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2. the Covered Person’s admitting Physi-
cian; 

3. the Covered Person; 

4. a family member of the Covered Person; 
or 

5. a representative of the Employer; and 

C. the Utilization Review Service must be pro-
vided with information necessary to make a 
decision as to the Medical Necessity of the ad-
mission. 

The utilization review service may request additional 
information that is necessary to make the determina-
tion from the Covered Person or a Provider. In the case 
of an urgent care request, such information must be 
provided within forty-eight (48) hours of the request. A 
decision will be made as soon as reasonably possible, 
but no later than seventy-two (72) hours of the Plan’s 
receipt of all information necessary to make the deter-
mination. If the request does not involve urgent care, 
the information must be provided within forty-five (45) 
days of such request. An “urgent care” request is one 
that, if a determination is not made on an expedited 
basis, the life or health of the Covered Person, or the 
ability of the Covered Person to regain maximum func-
tion, could be seriously jeopardized, or, in the opinion 
of the attending Physician, the Covered Person would 
be subjected to severe pain that cannot be adequately 
managed without the care or treatment that is the sub-
ject of the request. 
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When pre-admission certification is provided to the 
Covered Person, a certain number of Inpatient days for 
the stay will be assigned. If the Utilization Review Ser-
vice is not informed of the Covered Person’s admission, 
there will be a penalty. Covered Expenses for Hospital 
or other facility services the Utilization Review Ser-
vice, as the entity designated by the Plan Administra-
tor to handle Utilization Review, would have approved 
for payment under the Pre-Admission Certification 
program will be paid at the non-Preferred Provider 
level described in Article IX. Charges for Inpatient 
days which are determined by the Utilization Review 
Service to not be Medically Necessary are not covered 
under this Plan. 

The Plan Administrator shall have full discretionary 
authority and responsibility with respect to all aspects 
of Plan administration, including utilization review. If 
a Utilization Review Service is designated by the Plan 
Administrator, the Utilization Review Service agrees 
to recognize the ultimate authority of the Plan Admin-
istrator. 

6.2 CONTINUED STAY REVIEW 

During a Covered Person’s Inpatient stay, a Continued 
Stay Review will be conducted. This review applies to 
all Hospital admissions. The purpose of Continued 
Stay Review is to: 

A. provide the Utilization Review Service with 
an update as to the Covered Person’s condi-
tion and/or progress; and, if necessary; and 
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B. enable the Utilization Review Service to re-
evaluate the Medical Necessity of a continued 
Inpatient stay. 

The Utilization Review Service has the right to initiate 
a Continued Stay Review for any Inpatient admission. 
The Utilization Review Service will always confirm the 
outcome of the Continued Stay Review by telephone or 
in writing. This notification will go to the Covered Per-
son and/or the Covered Person’s Physician. The notifi-
cation always includes any newly authorized length of 
stay. 

If a stay is longer than the specified number of Inpa-
tient days that the Utilization Review Service consid-
ers to be Medically Necessary, Covered Expenses will 
be denied for any charges incurred for the days not 
Medically Necessary. This will occur if the Utilization 
Review Service is informed that the confinement is no 
longer Medically Necessary and the Covered Person 
knowingly chooses to remain in the Hospital or other 
facility. 

If the Covered Person’s Physician and the Covered Per-
son disagree with the findings of the Utilization Re-
view Service, the Covered Person may file an appeal, 
in accordance with the procedures described in Article 
IV, with the Plan Administrator. The Plan Administra-
tor has final authority over any such decisions. 
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6.3 WEEKEND ADMISSION REVIEW 

All weekend (Friday, Saturday, and Sunday) Hospital 
admissions will be reviewed. Coverage is limited to 
Medically Necessary admissions. 

 
6.4 EMERGENCY AND URGENT CARE REVIEW 

If a Covered Person is admitted to a Hospital or other 
covered facility for an Emergency or Urgent Care ad-
mission, notice of the admission may be provided to the 
Utilization Review Service no later than forty-eight 
(48) hours (2 business days) after the admission or as 
soon as reasonably possible. Notice may be given to the 
Utilization Review Service by: 

A. the Hospital or other facility; 

B. the Covered Person’s admitting Physician; 

C. the Covered Person; 

D. a family member of the Covered Person; or 

E. a representative of the Employer. 

The Utilization Review Service will review the case 
with the Covered Person’s Physician to determine if 
a continued Inpatient stay is Medically Necessary. 
Charges for Inpatient days which are determined by 
the Utilization Review Service to not be Medically Nec-
essary are not covered under this Plan. 

An Emergency admission is an admission to a Hospital 
through the emergency room of that facility for treat-
ment of a life threatening Illness or Injury.  An Urgent 
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Care admission is an unplanned admission or an ad-
mission scheduled less than forty-eight (48) hours 
prior, for a condition requiring prompt medical atten-
tion. An Urgent Care admission is not an admission 
through the emergency room.” 

 
6.5 DISCHARGE PLANNING 

Review for Discharge Planning occurs during hospital-
ization review. The purpose is to: 

A. identify patients requiring extended care fol-
lowing discharge; and 

B. determine the most appropriate setting for 
continued care. 

 
6.6 INDIVIDUAL BENEFITS MANAGEMENT 

Individual Benefits Management is designed to inform 
Covered Persons of more cost effective settings for 
treatment. On an exception basis and subject to ap-
proval, the Utilization Review Service may provide 
benefits for settings not expressly provided for under 
the Plan, but which are not prohibited by law, rule 
or federal policy. All requests for Individual Benefits 
Management will be individually reviewed by the Uti-
lization Review Service. 

Services and Supplies provided in connection with In-
dividual Benefits Management must be: 

A. for an acute level of care; 

B. Medically Necessary; and 

C. provided in a more cost effective setting. 
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Under Individual Benefits Management, the Utiliza-
tion Review Service may waive the Deductible or Coin-
surance amount for certain services. 

The Utilization Review Service has the right to deny 
an extension of benefits under Individual Benefits 
Management. The Utilization Review Service also has 
the right to administer benefits pursuant to the terms 
of the Plan, exclusive of this provision. If benefits are 
provided to a Covered Person, under this provision for 
individual benefits management, which are outside 
of the conditions, limitations and/or exclusions of 
this Plan, the Covered Person has no right to expect 
that the same or similar benefits (provided outside of 
the conditions, limitations and/or exclusions of this 
Plan) will be provided to that Covered Person in the 
future. 

The Plan Administrator shall have full discretionary 
authority and responsibility with respect to all aspects 
of Plan administration, including utilization review. If 
a Utilization Review Service is designated by the Plan 
Administrator, the Utilization Review Service agrees 
to recognize the ultimate authority of the Plan Admin-
istrator. 

6.7 SECOND SURGICAL OPINION 

The Plan will cover a second surgical opinion prior to 
any otherwise covered elective surgery. Covered Ex-
penses include the examination and all related testing. 
Charges for a second surgical opinion will be paid as 
described in Section 2.6. 
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The Physician providing the second surgical opinion 
must be qualified to render such an opinion through 
experience or training in the field related to the surgi-
cal procedure, and must not be financially associated 
with the Physician who recommended and/or will per-
form the surgery. 

The Plan Administrator and the Utilization Review 
Service reserve the right to direct a Covered Person to 
a Physician of the Plan’s choosing for a second surgical 
opinion. 

 
ARTICLE VII 

CONTINUATION COVERAGE UNDER COBRA 

7.1 RIGHT TO ELECT CONTINUATION COV-
ERAGE 

If a Qualified Beneficiary loses coverage under the 
Group Health Plan due to a Qualifying Event, he or 
she may elect to continue coverage under the Group 
Health Plan in accordance with COBRA upon payment 
of the monthly contribution specified from time to time 
by the Company. A Qualified Beneficiary must elect the 
coverage within the 60-day period beginning on the 
later of: 

A. the date of the Qualifying Event; or 

B. the date the Qualified Beneficiary was noti-
fied of his or her right to continue coverage. 

If a Covered Employee has been determined to be an 
Eligible TAA Recipient or an Eligible Alternative TAA 
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Recipient, as those terms are defined in the Trade Act 
of 2002, such Covered Employee and his or her De-
pendents who lost coverage under the Plan due to a job 
loss which qualified such employee for TAA assistance 
shall be entitled to a second sixty (60) day election pe-
riod (if continuation coverage was not elected during 
the period described above) beginning on the first day 
of the month in which the Covered Employee is deter-
mined to be TAA eligible, provided such election is 
made within six (6) months of the original loss of cov-
erage. If elected under this provision, coverage shall 
begin on the first day of the month in which the Cov-
ered Employee is determined to be TAA eligible. 

7.2 NOTIFICATION OF QUALIFYING EVENT 

If the Qualifying Event is divorce, legal separation or 
a Dependent child’s ineligibility under a Group Health 
Plan, the Qualified Beneficiary must notify the Com-
pany, in writing addressed to the Plan Administrator, 
of the Qualifying Event within sixty (60) days of the 
event, or sixty (60) days of the date the Qualified Ben-
eficiary would lose coverage because of the event, in 
order for coverage to continue. Appropriate docu-
mentation of the Qualifying Event must be submit-
ted, including, as appropriate, final divorce and legal 
separation decrees issued and properly signed by the 
court. In addition, a Totally Disabled Qualified Benefi-
ciary must notify the Company in accordance with the 
section below entitled “Total Disability” in order for 
coverage to continue. 
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7.3 LENGTH OF CONTINUATION COVER-
AGE 

A Qualified Beneficiary who loses coverage due to the 
reduction in hours or termination of employment 
(other than for gross misconduct) of a Covered Em-
ployee may continue coverage under the Group Health 
Plan for: 

A. up to eighteen (18) months from the date of 
the Qualifying Event; 

B. a Qualified Beneficiary who loses coverage 
due to the Covered Employee’s death, divorce 
or entitlement to Medicare, and Dependent 
children who have become ineligible for cover-
age may continue under the Group Health 
Plan for up to thirty-six (36) months from the 
date of the Qualifying Event; or 

C. if a Qualified Beneficiary is Totally Disabled 
at any time during the first sixty (60) days of 
Continuation Coverage, he or she may con-
tinue coverage for up to twenty-nine (29) 
months from the date of the Qualifying Event, 
provided the Qualified Beneficiary notifies the 
Company of the determination of his or her 
Total Disability under the Social Security Act: 

1. before the end of the original eighteen 
(18) month continuation period; and 

2. within sixty (60) days following the date 
of such determination, 
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7.4 TERMINATION OF CONTINUATION OF 
COVERAGE 

Continuation Coverage will automatically end earlier 
than the applicable eighteen (18) or thirty-six (36)-
month period for a Qualified Beneficiary if: 

A. the required monthly contribution for cover-
age is not received by the Company within 
thirty (30) days following the date it is due; 

B. the Qualified Beneficiary becomes covered un-
der any other Group Health Plan containing 
an exclusion or limitation relating to a pre-ex-
isting condition, and such exclusion or limita-
tion applies to the Qualified Beneficiary, then 
the Qualified Beneficiary shall be eligible for 
Continuation Coverage as long as the exclu-
sion or limitation relating to the pre-existing 
condition applies to the Qualified Beneficiary; 

C. for Totally Disabled Qualified Beneficiaries 
continuing coverage for up to twenty-nine (29) 
months, the last day of the month coincident 
with or following thirty (30) days from the 
date of a final determination by the Social Se-
curity Administration that such Qualified 
Beneficiary is no longer Totally Disabled; 

D. the Qualified Beneficiary becomes entitled to 
Medicare benefits; or 

E. the Company ceases to offer any Group 
Health Plans. 
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7.5 MULTIPLE QUALIFYING EVENTS 

If a Qualified Beneficiary is continuing coverage due to 
a Qualifying Event for which the maximum Continua-
tion Coverage is eighteen (18) months, and a second 
Qualifying Event occurs during the 18-month period, 
the Qualified Beneficiary may elect, in accordance with 
the section entitled “Right to Elect Continuation Cov-
erage,” to continue coverage under the Group Health 
Plan for up to 36 months from the date of the first 
Qualifying Event. 

7.6 TOTAL DISABILITY 

In the case of a Qualified Beneficiary who is deter-
mined under Title II or XVI of the Social Security Act 
(hereinafter the “Act”) to have been Totally Disabled at 
the time of a Qualifying Event or at any time during 
the first sixty (60) days of the Qualified Beneficiary’s 
Continuation Coverage (if the Qualifying Event is ter-
mination of employment or reduction in hours), that 
Qualified Beneficiary may continue coverage (includ-
ing coverage for Dependents who were covered under 
the Continuation Coverage) for a total of twenty-nine 
(29) months as long as the Qualified Beneficiary noti-
fies the Employer, in writing addressed to the Plan Ad-
ministrator: 

A. prior to the end of eighteen (18) months of 
Continuation Coverage that he or she was dis-
abled as of the date of the Qualifying Event; 
and 

B. within sixty (60) days of the determination of 
Total Disability under the Act. 
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A copy of the determination letter from Social Security 
must be submitted with the notification. 

The Employer will charge the Qualified Beneficiary an 
increased contribution for Continuation Coverage ex-
tended beyond eighteen (18) months pursuant to this 
Section. 

If during the period of extended coverage for Total Dis-
ability (Continuation Coverage months nineteen (19) 
through twenty-nine (29)) a Qualified Beneficiary is 
determined to be no longer Totally Disabled under the 
Act: 

A. the Qualified Beneficiary shall notify the Em-
ployer of this determination within thirty (30) 
days; and 

B. Continuation Coverage shall terminate the 
last day of the month following thirty (30) 
days from the date of the final determination 
under the Act that the Qualified Beneficiary 
is no longer Totally Disabled. 

7.7 CARRYOVER OF DEDUCTIBLES AND 
PLAN MAXIMUMS 

If Continuation Coverage under the Group Health 
Plan is elected by a Qualified Beneficiary under CO-
BRA, expenses already credited to the Plan’s applica-
ble Deductible and Copayment features for the year 
will be carried forward into the Continuation Coverage 
elected for that year. 

Similarly, amounts applied toward any maximum pay-
ments under the Plan will also be carried forward into 
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the Continuation Coverage. Coverage will not be con-
tinued for any benefits for which Plan maximums have 
been reached. 

7.8 PAYMENTS OF PREMIUM 

The Group Health Plan will determine the amount of 
premium to be charged for Continuation Coverage for 
any period, which will be a reasonable estimate of the 
cost of providing coverage for such period for similarly 
situated individuals, determined on an actuarial basis 
and considering such factors as the Secretary of Labor 
may prescribe. 

The Group Health Plan may require a Qualified Bene-
ficiary to pay a contribution for coverage that does not 
exceed one hundred two percent (102%) of the applica-
ble premium for that period. 

For Qualified Beneficiaries whose coverage is contin-
ued pursuant to the Section entitled “Total Disability” 
of this provision, the Group Health Plan may require 
the Qualified Beneficiary to pay a contribution for cov-
erage that does not exceed one hundred fifty percent 
(150%) of the applicable premium for continuation cov-
erage months nineteen (19) through twenty-nine (29). 

Contributions for coverage may, at the election of the 
payer, be paid in monthly installments. 

If Continuation Coverage is elected, the first monthly 
contribution for coverage must be made within forty-
five (45) days of the date of election. 
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Without further notice from the Company, the Quali-
fied Beneficiary must pay the monthly contribution for 
coverage by the first day of the month for which cover-
age is to be effective. If payment is not received by the 
Company within thirty (30) days of the payment’s due 
date, Continuation Coverage will terminate in accord-
ance with the section entitled “Termination of Contin-
uation Coverage,” Subsection A. 

No claim will be payable under this provision for any 
period for which the contribution for coverage is not 
received from or on behalf of the Qualified Beneficiary. 

7.9 DEFINITIONS 

For purposes of this Article VII, unless specifically 
stated otherwise, the following definitions apply: 

A. “COBRA” means the Consolidated Omnibus 
Budget Reconciliation Act of 1985, as 
amended. 

B. “Code” means the Internal Revenue Code of 
1986, as amended. 

C. “Company” means the Employer, as defined in 
Article III. 

D. “Continuation Coverage” means the Group 
Health Plan coverage elected by a Qualified 
Beneficiary under COBRA. 

E. “Covered Employee” has the same meaning as 
that term is defined in COBRA and the regu-
lations thereunder. 
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F. “Group Health Plan” has the same meaning 
as that term is defined in COBRA and the reg-
ulations thereunder. 

G. “Qualified Beneficiary” means: 

1. a Covered Employee whose employment 
terminates (other than for gross miscon-
duct) or whose hours are reduced, render-
ing the Covered Employee ineligible for 
coverage under the Plan; and 

2. a covered spouse or dependent who be-
comes eligible for coverage under the 
Plan due to a Qualifying Event, as de-
fined below. Qualified Beneficiary also in-
cludes any child who is born to or Placed 
for Adoption with the Covered Employee 
during the period of Continuation Cover-
age. 

H. “Qualifying Event” means the following 
events which, but for Continuation Coverage, 
would result in the loss of coverage of a Qual-
ified Beneficiary: 

1. termination of a Covered Employee’s em-
ployment (other than gross misconduct) 
or reduction in the Covered Employee’s 
hours of employment; 

2. the death of the Covered Employee; 

3. the divorce or legal separation of the Cov-
ered Employee from his or her spouse; 

4. the Covered Employee becoming entitled 
to Medicare coverage; or 



189 

 

5. a child ceasing to be eligible as a depend-
ent child under the terms of the Group 
Health Plan. 

I. “Totally Disabled” or “Total Disability” means 
totally disabled as determined under Title 11 
or Title XVI of the Social Security Act. 

7.10 COBRA BANKRUPTCY PROVISIONS UN-
DER TITLE XI 

For purposes of this subsection only: 

A. “Qualified Beneficiary” means: 

1. a Covered Employee who retired on or be-
fore the date of the Qualifying Event and 
who was covered as a retiree under the 
Group Health Plan; 

2. an individual who was covered under the 
Group Health Plan as a surviving spouse 
of a deceased retiree on the day before the 
date of the Qualifying Event; and 

3. a Dependent of either of the above de-
scribed individuals who was covered un-
der the Group Health Plan on the day 
before the date of the Qualifying Event. 

B. “Qualifying Event” means the substantial 
elimination of coverage under the Group 
Health Plan within one (1) year before or after 
the Company files a petition in bankruptcy 
under Title XI of the United States Code. 

If a Qualified Beneficiary experiences a Qualifying 
Event, as defined in this provision, he or she may elect 
to continue coverage under the Group Health Plan if 
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he or she pays the monthly contribution specified from 
time to time by the Company and makes his or her 
election in accordance with the provision above enti-
tled “Right to Elect Continuation Coverage.” 

Continuation Coverage for a Qualified Beneficiary who 
is a retiree and his or her Dependents who are Quali-
fied Beneficiaries will continue for the life of the re-
tiree. When the retiree dies, his or her Qualified 
Beneficiaries may elect to continue coverage for up to 
thirty-six (36) additional months. 

If a surviving spouse and Dependent children are cov-
ered as beneficiaries of a deceased retiree when the 
loss of coverage due to bankruptcy occurs, they may 
elect to continue coverage until the death of the sur-
viving spouse. Upon the death of the surviving spouse, 
the Continuation Coverage terminates. 

Continuation Coverage elected under this provision 
will automatically end earlier than the periods speci-
fied above if the required contribution for coverage is 
not paid on a timely basis or if the Company ceases to 
offer any Group Health Plans. 

 
ARTICLE VIII 

MAJOR MEDICAL EXPENSE BENEFITS 

8.1 COINSURANCE PERCENTAGE AND DE-
DUCTIBLE 

Each Covered Person must pay the Deductible amount 
stated in Section 2.3 for Other Preferred Provider/Tier 
II and non-Preferred Provider/Tier III Covered Ex-
penses, or the Copayment amount stated in Section 2.4 
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or Section 2.6 for Marietta Memorial PHO/Tier I Pro-
vider expenses before the Plan begins paying benefits. 
The Plan will pay the Coinsurance percentage stated 
in Section 2.5 to the limits shown. 

The Deductible applies to Other Preferred Provider 
and non-Preferred Provider Covered Expenses for each 
Calendar Year. The Deductible will be applied as ex-
plained in the definition of Deductible set forth in 
Article III. Amounts paid to satisfy any individual De-
ductible during the last three (3) months of a Calendar 
Year will be applied toward the satisfaction of the 
individual Deductible for the next Calendar Year on 
claims incurred once this Plan is in effect. Any portion 
of the individual Deductible carried over from the pre-
vious Calendar Year will not apply toward the Family 
Deductible, or to any Out-of-Pocket limit in the current 
Calendar Year. 

8.2 ALLOCATION AND APPORTIONMENT OF 
BENEFITS 

The Plan Administrator may allocate the Deductible 
amounts to any eligible charges and apportion the ben-
efits to the Covered Person and any assignees. Such al-
location and apportionment shall be conclusive and 
shall be binding upon the Covered Person and all as-
signees. Eligibility for any Deductible carryover, how-
ever, will be based on the date the expense was 
incurred. 

 
  



192 

 

ARTICLE IX 

DESCRIPTION OF MEDICAL BENEFITS 

9.1 MEDICAL BENEFITS – COVERED EX-
PENSES 

In order to be eligible for benefits under this section of 
the Plan, charges actually incurred by a Covered Per-
son must be administered or ordered by a Physician 
and be Medically Necessary for the diagnosis and 
treatment of an Illness or Injury unless otherwise spe-
cifically covered. In addition, such charges will only be 
covered to the extent that they do not exceed the Rea-
sonable and Customary charge for the service or sup-
ply in question. 

Covered Expenses include the following: 

A. Acupuncture: Charges for acupuncture ser-
vices, but only if performed by a Marietta Me-
morial PHO/Tier I Provider. 

B. Allergy Testing and Treatment: Charges 
for allergy testing and treatment, including 
injections and serum. 

C. Ambulance: Charges for transportation by 
professional ground ambulance or air ambu-
lance, including volunteer ambulance organi-
zations, when such transportation is Medically 
Necessary. 

D. Contraceptives: Charges for contraceptives, 
including: 

1. FDA approved contraceptives prescribed 
for females, including but not limited 
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to, injections, implants, devices, includ-
ing intrauterine devices if not available 
through a pharmacy, and medical ser-
vices in connection with such contracep-
tives when obtained from a Marietta 
Memorial PHO/Tier I Provider; and 

2. the following services when obtained 
from another Preferred Provider/Tier II 
or an Out-of-Network/Tier III Provider, or 
contraceptive services for males from any 
Provider: 

a. implants; 

b. injections; and 

c. related Physician’s services. 

 Coverage of other contraceptives, including 
oral contraceptives and intrauterine devices 
(IUD), may be provided through the Em-
ployer’s separate prescription drug plan. 

E. Dental Treatment for Injury/Cancer/Im-
pactions: Charges for services required due 
to accidental Injury or cancer that damages 
Sound Natural Teeth, jaws or bones surround-
ing the jaw. In order to be covered under this 
Plan, all services must be performed within 
twelve (12) months of the accident or loss due 
to cancer, as applicable. This Plan will also 
provide benefits for the surgical removal of 
impacted teeth. General dental services in-
cluding, but not limited to, replacement of lost 
teeth and gums, root canal treatments, perio-
dontal disease treatments, removal of teeth 
(except impacted teeth) or orthognathics are 
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not covered under the medical provisions of 
this Plan. 

F. Diabetic Education/Counseling: Charges 
for diabetic education/counseling are covered 
under this Plan. 

G. Dialysis: Charges for Outpatient or home di-
alysis for renal disease, including equipment, 
training and medical supplies required for ef-
fective home dialysis care, subject to the pro-
visions set forth in Section 2.6 of the Plan. 
Coverage includes the daily cost of dialysis 
services, diagnostic testing, laboratory tests, 
equipment and supplies under the Plan to the 
extent they are Medically Necessary. 

 Dialysis services, diagnostic testing, lab ex-
penses, equipment and supplies are those 
services and items used in the treatment of 
acute renal failure and/or chronic renal insuf-
ficiency (treatment of anemia and other di-
agnoses related to renal failure). This also 
includes injectable and intravenous medica-
tions including but not limited to Heparin, 
Epogen, Procrit and other medications admin-
istered directly before, during or after a dialy-
sis procedure. Dialysis procedures are for the 
removal of waste materials from the body, in-
cluding hemodialysis and peritoneal dialysis 
regardless of whether they are provided on an 
Inpatient or Outpatient basis. 

 As outlined within Section 2.6, the Plan pro-
vides an alternative basis for payment of 
claims associated with Outpatient dialysis-
related services and products. This alternative 
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basis may be applied to Outpatient claims by 
any healthcare Provider, regardless of the 
healthcare Provider’s participation in the Pre-
ferred Provider organization (PPO). 

 All eligible Participants and their Dependents 
requiring dialysis are subject to cost contain-
ment review, claim audit and/or review, nego-
tiation and/or other related administrative 
services which the Plan Administrator may 
elect to apply in the exercise of the Plan Ad-
ministrator’s discretion. 

 Covered Persons that are diagnosed with a 
condition requiring dialysis may be able to en-
roll in Medicare. The Plan will not enroll any 
Covered Person in Medicare; it is the Covered 
Person’s decision and responsibility to enroll 
in Medicare, if applicable. 

H. Durable Medical Equipment/Prosthetic 
Devices: Charges for Durable Medical Equip-
ment and prosthetic devices. The Plan will use 
Medicare guidelines to determine coverage for 
Durable Medical Equipment or prosthetic de-
vices. Equipment may be purchased or rented 
at the Plan’s option. Repair and maintenance 
of purchased Durable Medical Equipment and 
prosthetic devices is also covered under this 
Plan. Unless required for life support or due 
to the Covered Person’s growth to maturity, 
only the initial equipment or device, which 
was purchased, is covered. Implantable pros-
thetic devices associated with surgical proce-
dures must be pre-authorized by the Plan 
Administrator. Covered external prosthetic 
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devices are limited to artificial limbs and eyes. 
Charges for the replacement of continuous 
positive airway pressure (CPAP) machines 
are covered if the Covered Person’s current 
CPAP machine is unrepairable or if it is more 
cost effective to replace rather than to repair 
a machine. The Plan will also allow a Medi-
cally Necessary CPAP machine to be replaced 
due to a change in a Covered Person’s medical 
condition. Covered expenses for Durable Med-
ical Equipment include charges for a breast 
pump, regardless of Medical Necessity. 

I. Elective Sterilization: Charges for elective 
sterilization procedures performed on a Par-
ticipant, a Participant’s spouse, or any female 
Dependent (if performed by a Marietta Memo-
rial PHO/Tier III Provider). Sterilization pro-
cedures performed on a Dependent male child 
or the reversal of any sterilization procedure, 
are not covered under this Plan. Sterilization 
procedures performed on a Dependent female 
child are not covered when performed by an 
Other Preferred Provider/Tier II or an Out-of-
Network/Tier III Provider. 

J. Formula: Charges for Pediasure or a similar 
formula when Medically Necessary due to 
swallowing problems or gastro-intestinal 
problems. A Physician’s prescription is re-
quired. 

K. Genetic Testing: Charges for certain cancer 
related genetic testing, including BRCA anal-
ysis, COLARIS and MELARIS. Coverage for 
other types of genetic testing will be based on 
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Medical Necessity and family history. Testing 
must meet the guidelines for genetic testing 
set by National Cancer Institute. Services for 
collection of samples for testing, genetic coun-
seling and surgical procedures performed as a 
result of covered genetic testing (even if not 
Medically Necessary) are covered only if per-
formed by a Marietta Memorial PHO/Tier I 
Provider. All services require a prior authori-
zation. Contact the Benefit Manager for infor-
mation on how to obtain a prior authorization. 

L. Health Education: Charges for Medically 
Necessary health education services, includ-
ing nutritional counseling and counseling to 
prevent Illness and Injury. 

M. Hearing: Charges for hearing aids and ear 
molds, subject to the limitations listed in Sec-
tion 2.7, if provided by a Marietta Memorial 
PHO/Tier I Provider. Replacements are cov-
ered for Covered Persons under age eighteen 
(18) if Medically Necessary due to growth. 
Hearing aids and molds are not covered if re-
ceived from a Tier II or Tier III Provider. 

N. Home Health Care: Charges for Physician 
supervised home care by health professionals 
provided or arranged for by a home health 
agency and prescribed in lieu of care in a 
Hospital or Skilled Nursing Facility, subject 
to the limitations listed in Section 2.7. Cov-
ered health professionals include registered 
nurses, licensed practical nurses, home health 
aides (for services provided in connection with 
other covered home health care services only), 
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medical social workers, physical, respiratory, 
occupational and speech therapists, and reg-
istered dieticians. Covered Expenses include 
drugs, medications and supplies administered 
by the home health agency. Preparation and/ 
or delivery of meals, custodial care or house-
keeping services are not covered under this 
Plan. 

O. Hospice: Charges for Inpatient or Outpatient 
hospice services. Family bereavement coun-
seling is not covered under this Plan. Inpa-
tient hospice care is subject to the Prior 
Authorization requirements described in Arti-
cle XII. 

P. Hospital: Charges for: 

1. Inpatient Hospital care, including: 

a. Room and Board, subject to the limi-
tations listed in Section 2.6; and 

b. all services, tests and supplies re-
lated to the diagnosis and treatment 
of the Illness or Injury while the Cov-
ered Person is an Inpatient. 

All Inpatient confinements are subject to 
the pre-certification requirements listed 
in Article VI; and 

2. Outpatient care, including care at a Hos-
pital or other licensed Outpatient facili-
ties for: 

a. Outpatient surgery; 
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b. physical therapy, speech therapy and 
occupational therapy, subject to the 
limitations listed in Section 2.7; 

c. radiation therapy, chemotherapy and 
inhalation therapy; 

d. cardiac rehabilitation, including ex-
ercise programs with cardiac moni-
toring; and 

e. other services, tests and supplies re-
lated to the Illness or Injury. 

Q. Infertility: Charges for Medically Necessary 
services for infertility which enable a female/ 
male to become fertile and to subsequently 
conceive through the normal process of sexual 
intercourse. Covered Expenses include Medically 
Necessary diagnostic procedures and surgical 
procedures to correct the medically diagnosed 
disease or condition of the reproductive or-
gans, including, but not limited to: 

1. endometriosis; 

2. collapsed/clogged fallopian tubes; or 

3. testicular failure. 

R. Maternity Care: Charges for Hospital and 
medical services related to Pregnancy, includ-
ing prenatal and postpartum care, delivery 
and care for complications of Pregnancy for all 
female Covered Persons. Inpatient care in-
cludes confinement for forty-eight (48) hours 
following a vaginal delivery, or ninety-six (96) 
hours following a cesarean delivery, unless 
the Covered Person’s Physician determines it 
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is not Medically Necessary for the Covered 
Person to remain hospitalized. If the Physi-
cian discharges the mother prior to these 
times, the Plan will cover Medically Neces-
sary home care provided within seventy-two 
(72) hours of discharge. Terminations of Preg-
nancy other than spontaneous abortions and 
abortions to save the life of the mother are not 
covered under this Plan. 

 Group health plans and health insurance is-
suers may not, under Federal law, restrict 
benefits for any Hospital length of stay in 
connection with childbirth for the mother or 
Newborn child to less than forty-eight (48) 
hours following a vaginal delivery, or less than 
ninety-six (96) hours following a cesarean sec-
tion. However, Federal law generally does not 
prohibit the mother’s or Newborn’s attending 
Provider, after consulting with the mother, 
from discharging the mother or her Newborn 
earlier than forty-eight (48) hours (or ninety-
six (96) hours as applicable). In any case, 
plans and issuers may not, under Federal law, 
require that a Provider obtain authorization 
from the Plan or the insurance issuer for pre-
scribing a length of stay not in excess of forty-
eight (48) hours (or ninety-six (96) hours). 

S. Medical Supplies: Charges for Medically 
Necessary medical supplies which meet Med-
icare guidelines, such as ostomy supplies, 
casts, splints and trusses. 

T. Mental/Nervous Disorders, Alcoholism and 
Substance Abuse: Charges for Inpatient 
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services and Outpatient services furnished in 
a Hospital Outpatient department, licensed 
Outpatient treatment facility or medical of-
fices for treatment of Mental/Nervous Dis- 
orders (including autism), Alcoholism and 
Substance Abuse, including partial hospitali-
zation and necessary family interviews. Cov-
ered Expenses include services and supplies 
for the treatment of autism. Effective August 
10, 2016, behavioral therapy, including ap-
plied behavioral analysis (AB therapy) will be 
covered for the treatment of autism only. 

U. Newborns: Charges for services provided to 
a welt Newborn from birth until the initial 
discharge from the Hospital following birth, 
including routine circumcisions. The Newborn 
must be an eligible Dependent and properly 
enrolled in the Plan as described in Article V. 

V. Organ and Tissue Transplants: Charges 
for Covered Expenses incurred in conjunction 
with Medically Necessary, non-Experimental/ 
Investigative organ transplants that are not 
covered through the separate Organ and Tis-
sue Transplant Policy described in Section 
10.1 due to any pre-existing conditions or 
other restrictions of such policy will be cov-
ered under this provision in accordance with 
all of the terms and exclusions of this Plan, 
subject to the following: 

1. all organ transplants must be coordi-
nated through the Plan Administrator to 
be eligible for benefits under the Plan. 
Once a Covered Person becomes aware of 
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the possibility of an organ transplant, the 
Covered Person must contact the Plan 
Administrator. The Plan Administrator 
will provide the Covered Person with a 
list of Transplant Network Facilities, and 
will help to coordinate referral to a Trans-
plant Network Facility. If one (1) of these 
facilities is not utilized, expenses related 
to the transplant will not be covered un-
der this Plan; 

2. the human organ or tissue transplants 
must be Medically Necessary and not 
Experimental or Investigative, and must 
be appropriate for the condition being 
treated. This does not include: 

a. non-human or artificial organs and 
their implantation; or 

b. bone marrow or peripheral stem cell 
rescue associated with high dose 
chemotherapy for solid tissue tumors 
(except for neuroblastoma in chil-
dren and breast cancer); 

This does include treatment, services or 
supplies otherwise covered under the 
Plan if furnished to a transplant donor. 
The donor does not have to be a Covered 
Person under the Plan. However, the do-
nor must be charged for the services and 
must not have coverage elsewhere; 

3. the Plan is not responsible for any Covered 
Person’s decision to receive treatment, 
services or supplies from a Transplant 
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Network Facility, nor does the Plan make 
warrants or representations regarding the 
qualification of Providers of treatment, 
services or supplies provided by a Trans-
plant Network Facility; 

4. covered body organ or tissue transplants 
include: 

a. kidney; 

b. heart; 

c. heart and lung together; 

d. liver; 

e. pancreas (when the condition is not 
treatable by use of insulin therapy); 

f. bone marrow; 

g. cornea; and 

h. lung; and 

5. when a Covered Person is receiving an or-
gan transplant at a Transplant Network 
Facility and resides more than fifty (50) 
miles from the Transplant Network Facil-
ity site, associated travel expenses will be 
covered under the Plan. Associated travel 
expenses include: 

a. commercial transportation to and 
from the site of the organ transplant 
for the Covered Person receiving the 
organ transplant and one (1) com-
panion; and 
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b. Reasonable and necessary lodging 
and meals incurred by the Covered 
Person receiving the organ trans-
plant and one (1) companion. 

W. Outpatient Health Care Services: Charges 
for Health Care Services furnished at medical 
offices or other licensed Outpatient facilities 
by Physicians, including, but not Limited to: 

1. general and routine care; 

2. emergency and specialty Medical Care; 

3. surgical procedures; 

4. anesthesia services; and 

5. consultations and treatment. 

X. Physician’s Services: Charges for Physi-
cian’s services provided at a Hospital or other 
Inpatient facility, including surgical and anes-
thesia services, while the Covered Person is 
an Inpatient or Outpatient, including emer-
gency room services. 

 Charges for multiple surgical procedures per-
formed during the same operative session will 
be limited as described in the definition on 
page 31. Covered Expenses, including both 
Physician and facility expenses, for robotic 
surgical procedures and related expenses will 
be limited to the Reasonable and Customary 
charge for the same surgical procedure per-
formed under standard methods. 

Y. Preventive Health Services: Charges for 
the following routine wellness services: 
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1. any Recommended Wellness Services (as 
defined on page 32); 

2. routine prostate examinations and test-
ing; and 

3. routine hearing and eye examinations. 
Eye examinations are not covered under 
this provision for any person enrolled in 
the Vision coverage, unless included in 
the Recommended Wellness Services. 

 Examinations performed for employment, in-
surance, recreation, immigration, school ac-
ceptance or licenses are not covered under 
this Plan, except as specifically included in 
the covered Recommended Wellness Services. 

Z. Radiology and Laboratory Services: Charges 
for radiology and laboratory services, includ-
ing diagnostic x-rays, x-ray therapy, and ther-
apeutic radiology services. 

AA. Reconstructive Surgery: Charges for re-
constructive surgery necessary to repair a 
dysfunction or disfigurement resulting from 
Injury, tumor or congenital anomaly which 
has resulted in a functional defect or deficit. 
Covered Expenses include breast reconstruc-
tion in connection with a mastectomy, includ-
ing: 

1. reconstruction of the breast on which the 
mastectomy was performed; 

2. surgery and reconstruction of the other 
breast to produce a symmetrical appear-
ance; and 
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3. prostheses and physical complications 
of all stages of mastectomy, including 
lymphedemas. 

 Such reconstruction must be performed in a 
manner determined in consultation with the 
attending Physician and the Covered Person. 

AB. Short Term Rehabilitation: Charges for 
Medically Necessary short-term rehabilita-
tion services, subject to the limitations listed 
in Section 2.7. 

AC. Sleep Studies: Charges for sleep studies and 
other treatment of serious sleep disorders, 
such as obstructive sleep apnea. Prior author-
ization is required for sleep therapy. 

AD. Skilled Nursing Facility: Charges for Semi-
Private Room and Board and Medical Care 
and treatment in a Skilled Nursing Facility, 
subject to the limitations listed in Section 2.7. 
Private rooms are covered only if Medically 
Necessary. Drugs, medications and supplies 
administered by the Skilled Nursing Facility 
are covered while the Covered Person is an In-
patient. The Skilled Nursing Facility stay 
must be requested and authorized by the Cov-
ered Person’s Physician, and precertification 
from the Plan must be obtained as described 
in Article VI. Skilled Nursing Facility benefits 
do not include custodial care or care for Alco-
holism and Substance Abuse or Mental/Nerv-
ous Disorders. 
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AE. Spinal Manipulation: Charges for spinal 
manipulations are covered if performed by a 
Doctor of Osteopathy (DO) or a chiropractor. 

AF. Therapy Services: Charges for physical 
therapy, occupational therapy or speech ther-
apy, subject to the limitations listed in Section 
2.7. 

AG. TMJ: Charges for the treatment of temporo-
mandibular joint (TMJ) dysfunction syn-
drome when Medically Necessary. TMJ 
services which are determined to be dental 
and splints and other orthotic devices are not 
covered under this Plan. 

AH. Tobacco Cessation: Charges related to to-
bacco cessation programs for any of the follow-
ing: 

1. screening for tobacco use; and 

2. the counseling services of a Physician, 
subject to the limitations listed in Section 
2.7. 

Products and drugs used in connection with 
tobacco cessation are covered under the Com-
pany’s separate prescription plan. 

AI. Total Parenteral Nutrition: Charges for to-
tal parenteral nutrition provided in lieu of 
care in a Hospital or Skilled Nursing Facility, 
subject to the limitations listed in Section 2.7. 

AJ. Weight Loss: Charges for the Medically Nec-
essary surgical or non-surgical treatment of 
weight loss, and any complications of such 
treatments, through a Marietta Memorial 



208 

 

Hospital PHO Provider only. Covered Persons 
seeking surgical treatment must be age eight-
een (18) or older and meet the requirements 
set forth in the definition of Morbid Obesity, 
listed on page 31. 

 
ARTICLE X 

OTHER MEDICAL BENEFITS 

10.1 ORGAN AND TISSUE TRANSPLANT BEN-
EFITS 

Human organ and tissue transplant benefits are pro-
vided according to the terms and conditions set forth in 
a separate Organ & Tissue Transplant Policy (Trans-
plant Policy) that has been issued to the health plan. 
Transplant related benefits will be provided to each 
Covered Person during the transplant benefit period 
specified in the Transplant Policy, Once the transplant 
benefit period has elapsed, all-transplant related ex-
penses will revert back to the health plan, subject to 
its terms and conditions. 

Transplant related benefits are only available to indi-
viduals that: 

A. are eligible for medical benefits under this 
health Plan; and 

B. meet all the terms and conditions outlined in 
the Transplant Policy; and 

C. have fulfilled the pre-existing condition wait-
ing period (if applicable) as defined in the 
Transplant Policy. 
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Covered Persons that are subject to a pre-existing con-
dition waiting period under the Transplant Policy will 
receive transplant benefits according to the terms and 
conditions of this Plan until the pre-existing condi-
tion waiting period under the Transplant Policy has 
elapsed. 

 
ARTICLE XI 

DESCRIPTION OF DENTAL BENEFITS 

11.1 DENTAL BENEFITS – COVERED EX-
PENSES 

Covered dental care services must be performed and 
billed by a Dentist, a Physician or a Dental Hygienist 
acting within the scope of his or her license. All ser-
vices must be necessary based on accepted standards 
of dental practice as determined by the appropriate 
regulatory agency. 

11.2 ALTERNATE COURSE OF TREATMENT 

In some situations, there may be more than one (1) ac-
cepted method of dental practice to treat a condition. 
When there are two (2) or more acceptable methods of 
treating a condition, Covered Expenses will be based 
on the method which is the least expensive. The Plan 
Administrator will notify the Covered Person and his 
or her dentist of the benefits or treatment certified as 
payable on the course of treatment. 

  



210 

 

11.3 PREDETERMINATION OF BENEFITS 

When the expected cost of a proposed treatment ex-
ceeds the amount listed in Section 2.12. the Covered 
Person’s dentist should submit a treatment plan in-
cluding the following to the Benefit Manager, as the 
designee of the Plan Administrator to handle claims, 
before the treatment begins: 

A. a list of the services to be done, using the 
American Dental Association (ADA) nomen-
clature and codes; 

B. the itemized cost of each service; 

C. the estimated length of treatment; and 

D. dental x-rays, study models and whatever else 
is needed to evaluate the treatment plan. 

The Benefit Manager will review the treatment plan 
and estimate what will be considered as Covered Ex-
penses under this Plan. The estimate will be sent to 
the Covered Person’s Dentist. If the Benefit Manager 
does not agree with the treatment plan, or if one (1) is 
not sent in, the Plan has the right to base the Covered 
Expenses on treatment suited to the Covered Person’s 
condition by accepted standards of dental practice. 

Pre-determination of benefits is not a guarantee of 
payment. Final payment of benefits is based on: 

A. the work being done as proposed and while 
the individual is a Covered Person under this 
Plan; and 
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B. the Deductible, maximums and all other 
terms of this Plan. 

This requirement does not apply to treatment plans 
costing less than the amount listed in Section 2.12, 
emergency treatment, routine oral examinations, x-
rays, Prophylaxis and Fluoride treatments. 

11.4. CLASS I – DIAGNOSTIC AND PREVEN-
TIVE DENTAL SERVICES – COVERED EX-
PENSES 

The following services are covered as Class I services, 
subject to the Coinsurance listed in Section 2.10 and 
the Calendar Year maximum listed in Section 2.11, 
and the limitations listed below: 

A. initial and periodic oral examinations, supple-
mentary Bitewing x-rays, Prophylaxis and 
Topical Application of Fluoride, all limited to 
twice for each service in any twelve (12) con-
secutive months. If both Bitewing and panorex 
x-rays are done, such services will be consid-
ered as full-mouth x-rays under Class II; 

B. emergency treatment for pain and emergency 
oral examinations; 

C. space maintainers that replace prematurely 
lost teeth for Dependent children under age 
nineteen (19); 

D. dental specialist examinations, limited to one 
(1) exam per specialty every thirty-six (36) 
months; and 

E. periapical x-rays. 
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11.5 CLASS II – PRIMARY DENTAL SERVICES – 
COVERED EXPENSES 

The following services are covered as Class II services, 
subject to the Deductible listed in Section 2.9, the Co-
insurance listed in Section 2.10 and the Calendar Year 
maximum listed in Section 2.11, and the limitations 
listed below: 

A. Maintenance services, including: 

1. x-ray examinations not covered under 
Class I services, including full mouth, 
limited to one (1) set per each consecutive 
thirty-six (36) month period; 

2. management of acute infections and oral 
lesions; 

3. routine fillings to restore diseased or ac-
cidentally broken teeth, including fillings 
made of any of the following: 

a. Amalgam; 

b. Silicate; 

c. Acrylic; 

d. synthetic porcelains; or 

e. Composite materials; 

4. repair of removable Dentures; 

5. recementing of Crowns, Inlays, Onlays 
and Bridges; 

6. Denture adjustments and Relining per-
formed at least six (6) months after the 
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installation of the Denture, limited on 
once in each consecutive thirty-six (36) 
month period; 

7. fixed Bridge repairs; and 

8. pit and fissure Sealants on unrestored 
and non-decayed areas of posterior teeth 
for Dependent children under age nine-
teen (19), limited to once in each consecu-
tive thirty-six (36) month period; 

B. Endodontic Therapy, including: 

1. Root Canal Therapy; 

2. direct pulp capping; and 

3. pulpotomy; 

C. oral surgical procedures, including: 

1. tooth extractions, including surgical ex-
tractions; 

2. Apicoectomy; 

3. removal of a root of a multi-rooted tooth 
and its related crown portion, or a root re-
section; or 

4. general Anesthesia in connection with 
the above services or with Periodontic 
services. General Anesthesia in connec-
tion with restorative services is paid un-
der the applicable class of the services 
with which it is rendered; and 

D. Periodontic services, including: 

1. Gingivectomy; 
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2. Gingivoplasty; 

3. Gingival Curettage; 

4. Osseous Surgery; 

5. mucogingivoplasty surgery; and 

6. periodontal Scaling and root planning. 

11.6 CLASS III – PROSTHETIC AND COMPLEX 
RESTORATIVE DENTAL SERVICES – COV-
ERED EXPENSES 

The following services are covered as Class III services, 
subject to the Deductible listed in Section 2.9, the Co-
insurance listed in Section 2.10 and the Calendar Year 
maximum listed in Section 2.11, and the limitations 
listed below: 

A. complex restorative services, including: 

1. Inlays, Onlays and Crown Restorations 
for diseased or accidentally broken teeth. 
Crown Restorations include post and care 
and/or Crown build-up when appropriate. 
These types of Restorations are covered 
only if regular fillings would not ade-
quately restore the teeth (not part of a 
Bridge). Covered Expenses for porcelain 
or other veneer Crowns placed on molars 
will be limited to the Reasonable and 
Customary charge for a full cast gold 
Crown or cast gold Pontic; 

2. bony and/or tissue impacted wisdom teeth; 
and 
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3. replacements for Inlays, Onlays and Crown 
Restorations which were originally in-
stalled while this coverage was in effect, 
but only if such Restoration cannot be re-
paired and is at least five (5) years old; 
and 

B. prosthetic services, including: 

1. initial installation of Dentures (full or 
partial) and the initial installation of 
Bridges; and 

2. replacements for Dentures or Bridgework 
installed while coverage was in effect or 
the addition of false teeth to these Appli-
ances, but only if one (1) of the following 
conditions exists: 

a. the Denture or Bridgework cannot 
be repaired, and the Appliance is at 
least five (5) years old; 

b. the existing Denture is an immediate 
temporary Denture which must be 
replaced within one (1) year; or 

c. the Covered Person has had more 
teeth extracted. 

11.7 CLASS IV – ORTHODONTIC COVERED 
EXPENSES 

Eligibility for orthodontic coverage is limited to De-
pendent children through the age of nineteen (19). Or-
thodontic treatment is subject to the Coinsurance 
listed in Section 2.10 and the Lifetime maximum listed 
in Section 2.11. 
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Covered Expenses include: 

A. office records, including cephaiometric film; 

B. comprehensive full banding of the permanent 
dentition; 

C. initial retention; 

D. Appliances and office visits for retention; and 

E. Post treatment stabilization. 

Benefits for Orthodontic services will be made over the 
entire course of the treatment and prorated, provided 
the person remains eligible for such benefits. 

When oral exams, surgery, extractions and other cov-
ered services are rendered in connection with Ortho-
dontic treatment, those services are considered to be 
part of the orthodontic course of treatment and are 
paid as Class IV expenses, subject to the applicable 
Lifetime maximum listed in Section 153. 

When a Covered Person is already receiving active or 
retention treatment on their effective date of cover-
age under this Plan, the prorated amount for the 
number of months of treatment provided before such 
effective date will be subtracted from the total bene-
fits payable. 
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ARTICLE XII 

DESCRIPTION OF VISION BENEFITS 

12.1 VISION BENEFITS – COVERED EXPENSES 

In order to be eligible for benefits under this section of 
the Plan, charges actually incurred by a Covered Per-
son must be administered or ordered by an Optome-
trist or ophthalmologist or dispensed by an optician. 
Vision expenses are also subject to the maximums and 
frequency limitations listed in Sections 2.15 and 2.16. 

Covered charges include the following: 

A. Vision examination – a comprehensive exam-
ination of the visual functions to determine 
the presence of visual problems or other ab-
normalities. 

B. Standard single vision or multifocal lenses in 
basic plastic or glass. The following extra 
items are covered only if obtained from a Par-
ticipating Provider: 

1. Pink #1 and #2 Solid Tints; and 

2. ground-in prisms. 

C. Frames. 

D. Cosmetic Contact Lenses. Benefits are pro-
vided, up to the limitations listed in Sections 
2.15 and 2.16, for Cosmetic Contact Lenses in 
lieu of any other benefits for lenses or frames 
during the same benefit periods. 

E. Medically Necessary Contact Lenses. Benefits 
are provided, up to the limitations listed in 



218 

 

Sections 2.15 and 2.16, for Medically Neces-
sary Contact Lenses in lieu of any other ben-
efits for lenses or frames during the same 
benefit periods. Medically Necessary Contact 
Lenses require pre-authorization from the 
Benefit Manager. 

A Covered Person is not entitled to coverage for both 
Cosmetic Contact Lenses and Medically Necessary 
Contact Lenses during the same benefit period. 

12.2 PARTICIPATING PROVIDER CLAIMS 

To obtain services from a Participating Provider under 
the Plan, first the Covered Person should obtain a list 
of such Providers from the Plan Administrator. The 
Covered Person then selects a Participating Provider 
from this list, and makes an appointment to have an 
eye examination. The Participating Provider will call 
the Benefit Manager to determine the Covered Per-
son’s eligibility for benefits. 

The Participating Provider will perform services and 
supply materials in accordance with the Plan benefits. 
The Participating Provider will bill the Covered Person 
for any excess amounts due for services above the 
scheduled amounts or for benefits not covered under 
the Plan. 

Claims for services received from non-Participating 
Providers should be submitted in accordance with the 
claims procedures described in Section 4.1. 
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12.3 LIMITATIONS ON CHARGES BY PARTICI-
PATING PROVIDERS FOR NON-COVERED 
EXTRAS 

The following items are not covered under the Plan. 
However, the contract made with the Participating 
Provider limits the amount such Provider can charge 
on the most commonly selected extras listed below. Be-
cause of this limitation, in most instances, the Partici-
pating Provider’s charges on these non-covered extras 
will be at or below what the Covered Person would oth-
erwise be required to pay for these materials. The Cov-
ered Person will be responsible for the costs of these 
non-covered items. The cost of these items is not con-
trolled if they are purchased from non-Participating 
Providers. The extras include: 

A. photochromics (glass and plastic); 

B. scratch resistant coatings; 

C. solid, sun and gradient tints, except as specif-
ically listed as covered under this Plan; 

D. color coating; 

E. oversize lenses (61mm and over); 

F. rimless; 

G. polycarbonate lenses; 

H. progressive or blended lenses; 

I. ultraviolet coating; 

J. anti-reflective coating; 
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K. high index lenses; and 

L. roll and polish and edge coating. 

 
ARTICLE XIII 

EXCLUSIONS AND LIMITATIONS 

13.1 MEDICAL PLAN BENEFIT EXCLUSIONS 
AND LIMITATIONS 

The following exclusions and limitations apply to all 
medical expenses incurred by all Covered Persons and 
to all medical benefits provided by this Plan. Any ex-
clusion listed below shall not apply to the extent that 
coverage for the service or supply is specifically pro-
vided under this Plan, or that the exclusion is prohib-
ited under any applicable law. 

A. Abortions: Charges for services received in 
connection with non-medically indicated abor-
tions. 

B. Alternative Treatments: Charges for alter-
native methods of treatment, including, but 
not limited to: 

1. accupressure; 

2. acupuncture, unless performed by the 
Marietta Memorial PHO/Tier I Provider; 

3. naturopathy; 

4. psychosurgery; 

5. massage therapy; 

6. megavitamin therapy; 

7. nutritionally based Alcoholism therapy; 
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8. holistic or homeopathic care, including 
drugs; 

9. ecological or environmental medicine; 

10. hypnotherapy or hypnotic anesthesia; 

11. hippotherapy; and 

12. sleep therapy, except for central or ob-
structive apnea when authorized by the 
Plan. 

C. Before or After Effective Date: Charges for 
services provided either before the effective 
date of the person’s coverage under this Plan 
or after such person’s coverage is terminated, 
unless provisions have been made to extend 
coverage. 

D. Beyond Scope of Practice: Charges for ser-
vices performed beyond the scope of practice 
authorized by law for the type of Practitioner 
performing them under the state law. 

E. Birth Control: Charges for birth control 
drugs and devices not specifically listed as a 
Covered Expense under this Plan, including 
items not approved by the FDA or prescribed 
for males. 

F. Close Relative/Residing With: Charges for 
services performed by any Provider who is a 
Close Relative, or any person normally resid-
ing in the Covered Person’s home. 

G. Completion of Forms: Charges for the com-
pletion of any form or for medical information. 
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H. Complications: Charges related to complica-
tions of any non-covered services, including 
the diagnosis or treatment of any condition 
which arises as a complication of a non-cov-
ered service (e.g., services or supplies to treat 
a complication of cosmetic surgery). 

I. Cosmetic Services: Charges for surgery and 
other Cosmetic Services performed for cos-
metic rather than functional purposes, except 
as specifically listed as a Covered Expense un-
der this Plan. 

J.  Counseling: Charges for marriage counsel-
ing, family counseling, bereavement counsel-
ing, pastoral counseling, financial counseling, 
legal counseling and custodial care counsel-
ing. 

K. Court Ordered: Charges for services ordered 
by a court as a condition of parole, probation 
or other legal action. 

L. Custodial Care: Charges for confinement in 
a nursing home for custodial, convalescent, in-
termediate level, or domiciliary care, rest 
cures or care, or services to assist in activities 
of daily living. 

M. Criminal Acts: Charges resulting from the 
commission of a crime or any illegal act. 

N. Dental: Charges for all general dental ser-
vices not specifically listed as a Covered Ex-
pense under this Plan, including, but not 
limited to: 

1. replacement of lost teeth or gums; 
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2. root canal treatments; 

3. periodontal disease treatments; and 

4. removal of teeth, except the surgical re-
moval of impacted teeth. Orthognathics is 
not covered. 

O. Diabetes Drugs/Supplies: Charges for dia-
betic drugs and supplies not specifically listed 
as covered under the Plan. 

P. Dietary Supplements: Charges for nutri-
ents, vitamins and food supplements. 

Q. Education/Training: Charges for training 
and education programs including vocational 
rehabilitation programs, except as specifically 
listed as a Covered Expense under this Plan 
or as included in the Recommended Wellness 
Services. 

R. Experimental/Investigative: Charges for 
medical, surgical or other health care proce-
dures, drugs or devices deemed by the Plan 
Administrator, in its discretion, to be Experi-
mental or Investigative. 

S. Eyeglasses/Contacts: Charges for the pur-
chase and/or fining of eyeglasses or contact 
lenses, except as specifically listed as a Cov-
ered Expense under this Plan. 

T. Eye Surgery: Charges for radial keratotomy, 
myopic keratomileusis, LASIK procedures and 
any surgery involving corneal tissue for the 
purpose of altering, modifying or correcting 
myopic, hyperopia or stigmatic error. 
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U. Failure to Keep Appointments: Charges 
incurred as a result of the Covered Person’s 
failure to keep a scheduled appointment. 

V. Foot Care: Charges for the removal of corns, 
calluses, trimming of toenails and other rou-
tine podiatry services, unless the patient has 
a diagnosis of systemic medical disease affect-
ing the lower limbs. Routine foot care services 
are considered Medically Necessary for periph-
eral vascular disease, metabolic or neurologi-
cal disease and may be covered. Treatment of 
weak, strained or flat feet is not covered under 
this Plan. In addition, orthotic and/or support-
ive devices for the feet, including, but not lim-
ited to, orthopedic shoes, are also not covered 
under this Plan. 

W. Foreign Travel Immunizations: Charges 
for immunizations related to foreign travel, 
except as specifically included in the Recom-
mended Wellness Services. 

X. Genetic Services: Charges for genetic coun-
seling and surgical procedures performed as a 
result of genetic testing if performed from 
other than a Marietta Memorial PHO/Tier I 
Provider, or for genetic tests or related ser-
vices that are not specifically listed as a Cov-
ered Expense under this Plan or included in 
the Recommended Wellness Services. 

Y. In Custody: Charges for services received 
while incarcerated or in the custody of law en-
forcement officials when such is the financial 
responsibility of the applicable prison system. 
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Z. Infertility: Charges for reproductive technol-
ogies, including, but not limited to, in vitro fer-
tilization, artificial insemination, GIFT and 
ZIFT. 

AA. Hearing: Charges for hearing aids, other 
than as specifically listed as covered through 
a Marietta Memorial P1-10/Tier I Provider, or 
for cochlear implants. 

AB. Lifestyle Improvement: Charges for life-
style improvement services, including but 
not limited to physical fitness programs and 
equipment, spas, air conditioners, humidifi-
ers, personal hygiene and convenience items, 
mineral baths, massage and dietary supple-
ments. 

AC. Medical Equipment: Charges for the follow-
ing medical equipment: 

1. electric scooters; 

2. modifications to motor vehicles or homes 
such as wheelchair ramps or lifts, water 
therapy devices such as Jacuzzis or hot 
tubs and exercise equipment; and 

3. non-Medically Necessary braces, splints 
and corrective appliances. Foot orthotics 
are not covered under this Plan. 

AD. Medically Necessary: Charges which are 
determined not to be Medically Necessary for 
the treatment of an Illness or Injury, except as 
specifically listed as a Covered Expense under 
this Plan. 
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AE. Mental Health: Charges for mental health 
services relating to any of the following, un-
less specifically listed as a Covered Expense 
under this Plan: 

1. behavioral therapy; 

2. modification or training; 

3. milieu therapy; 

4. sensitivity training; 

5. marital counseling; and 

6. Inpatient hospitalization for environmen-
tal change. 

AF. Military Service Related: Charges for ser-
vices received by veterans for any disease or 
Injury suffered as a result of or while in the 
military service to the extent that said ser-
vices can be performed by a Veterans Admin-
istration Facility in the Covered Person’s local 
area. 

AG. No Obligation to Pay: Charges for any ser-
vice that the Covered Person is not legally ob-
ligated to pay in the absence of this coverage, 
with the exception of charges made by volun-
teer ambulance organizations. 

AH. Not Specifically Covered: Charges for any 
treatment, services or supplies which are not 
specifically set forth as covered under this 
Plan. 

AI. Organ/Tissue Transplants: Charges for trans-
plants that are covered under the Transplant 
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Policy described in Section 10.1, or that are 
performed in a facility that is not a contract-
ing Transplant Network Facility. 

AJ. Organ Donor: Charges incurred by a Cov-
ered Person as an organ donor, including, but 
not limited to costs associated with harvest-
ing, storage, and transport costs, unless the 
transplant recipient is also a Covered Person 
under this Plan. 

AK. Other Vision coverage: Charges for routine 
vision exams are not covered under the medi-
cal provisions of the Plan if the Covered Per-
son is enrolled in this Plan’s separate vision 
coverage, unless included in the Recom-
mended Wellness Services. 

AL. Prescription Drugs: Charges for prescrip-
tion drugs, except as administered to a Cov-
ered Person while a patient in a Hospital or 
emergency facility or as specifically listed as a 
Covered Expense under this Plan. Prescrip-
tion drugs purchased on an Outpatient basis 
may be covered under the Company’s sepa-
rate prescription drug plan. 

AM. Personal Comfort Items: Charges for per-
sonal or comfort items (such as radio, TV, tel-
ephone and guest meals) during Inpatient 
hospitalization or Skilled Nursing Facility 
stays. 

AN. Private Duty Nursing: Charges for private 
duty nursing, except as covered under the hos-
pice or home health care benefits. 
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AO. Private Rooms: Charges for private rooms 
during Inpatient hospitalization or a Skilled 
Nursing Facility stay, unless Medically Neces-
sary. 

AP. Reasonable & Customary: Charges to the 
extent that they exceed the Reasonable and 
Customary charge for the service or supply in 
question. 

AQ. Reversal of Sterilization: Charges for re-
versals of voluntarily induced sterilization. 

AR. Riot: Charges for treatment of an Illness or 
Injury incurred as a result of the Covered Per-
son’s voluntary participation in a riot. 

AS. Routine Examinations: Charges for exami-
nations specifically for the purpose of employ-
ment, recreation, insurance, immigration, 
school attendance or licensure, unless such 
services are otherwise included in the Recom-
mended Wellness Services. 

AT. Self-Inflicted Injury: Charges for any ex-
penses resulting from voluntarily self-inflicted 
Injury or Illness or voluntarily attempted self-
destruction, unless such act was the result of 
an underlying health condition, such as de-
pression. 

AU. Sexual Dysfunction: Charges related to 
treatment of sexual dysfunction not related to 
organic disease. This exclusion does not in-
clude any Medically Necessary psychological 
counseling in relation to sexual dysfunction. 
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AV. Sexual Reassignment: Charges related to 
sexual reassignment, including, but not lim-
ited to, surgery and hormonal therapy. 

AW. Telephone Consultations: Charges for tele-
phone consultations. 

AX. Transportation Services: Charges for non-
Emergency transportation between institu-
tional care facilities, or to and from a Covered 
Person’s residence. 

AY. Unbundled Services: Charges submitted by 
a Tier II or Tier III provider for services which 
have not been bundled in accordance with the 
Centers for Medicare and Medicaid Services 
(CMS) guidelines. 

AZ. Vision Therapy: Charges for low vision ther-
apy or behavioral vision therapy. 

BA. War: Charges resulting from war or any act of 
war, whether declared or undeclared. 

BB. Weight Loss: Charges for dietary products or 
supplies, treatment for reducing or controlling 
weight, including gastric restrictive proce-
dures, obesity treatment and exercise pro-
grams unless listed as a Covered Expense as 
described in Section 9.1 of the Plan. 

BC. White Fence Surgical Suites: Services ob-
tained through White Fence Surgical Suites 
will not be covered under the Plan, regardless 
of whether the Provider is part of any desig-
nated Preferred Provider network. 

BD. Worker’s Compensation: Charges related 
to any sickness or Injury for which coverage is 



230 

 

available in whole or in part under any worker’s 
compensation act or similar legislation. 

13.2 DENTAL BENEFIT EXCLUSIONS AND 
LIMITATIONS 

The following exclusions and limitations apply to den-
tal expenses incurred by all Covered Persons and to all 
dental benefits provided by this Plan. Any exclusion 
listed below shall not apply to the extent that coverage 
for the service or supply is specifically provided under 
this Plan, or that the exclusion is prohibited under any 
applicable law: 

A. Analgesia: Charges for local or partial Anes-
thesia (analgesia), including intravenous se-
dation. 

B. Benefits Provided by Governmental Units: 
Charges to the extent that they are provided 
as a benefit by any governmental unit. This 
exclusion shall not apply to the extent that ap-
plicable law prohibits such exclusion. 

C. Close Relative: Charges for services or sup-
plies received from the Covered Person’s Close 
Relative. 

D. Congenital Malformation: Charges for ser-
vices or supplies necessary to correct a con-
genital or developmental malformation. 

E. Cosmetic Treatment: Charges for cosmetic 
treatment intended primarily to improve ap-
pearance but not to restore body function or 
correct deformity from disease, trauma, or 
prior therapeutic processes including: 
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1. treatment of cleft palate; 

2. anodontia and mandibular prognathicism; 

3. capping teeth to cover stains; 

4. laminate veneers; and 

5. shaping false teeth to make them look 
like the real teeth they replace. 

F. Covered under Medical Plan: Charges for 
services and supplies to the extent that such 
charges are paid under a medical plan. Any 
remaining charges for services or supplies not 
paid by the medical provisions of this Plan 
will be considered under the dental provisions 
of this Plan. 

G. Crowns under 16: Charges for permanent 
Crowns for Covered Person under age sixteen 
(16). 

H. Duplicate Appliances: Charges for a dupli-
cate (spare) prosthetic device or Appliance. 

I. Education and Convenience: Charges for 
plaque control programs, dietary or oral hy-
giene instruction and convenience items. 

J. Employment Related: Charges for services 
or supplies which are for an Illness or Injury 
occurring in the course of employment if 
whole or partial compensation is available un-
der the laws of any governmental unit. This 
exclusion applies whether or not the Covered 
Person claims such compensation or recovers 
losses from a third party. 
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K. Employer’s Medical/Dental Department: 
Charges received from a dental or medical de-
partment maintained by or on behalf of an 
employer, mutual benefit association, labor 
union, trust or similar person or group. 

L. Excessive Charges due to Transfer to An-
other Dentist: Excessive charges resulting 
from the repetition of services or replacement 
of Appliances when not necessary which are 
the result of the Covered Person’s transfer 
from one (1) Dentist to another during a 
course of treatment, including, but not limited 
to charges for: 

1. missed appointments; 

2. services which were rendered by more 
than one (1) Dentist; or 

3. Restoration of the same tooth surface 
within six (6) months. 

M. Experimental/Investigative: Charges for 
services or supplies which are Experimental 
or Investigative or related to such, whether 
incurred prior to, in connection with, or sub-
sequent to the Experimental or Investigative 
service. 

N. Gold Foil Restorations: Charges for gold 
foil Restorations. 

O. Impressions prior to Effective Date: 
Charges for prosthetic devices or Crowns in-
stalled after a Covered Person’s effective date 
of coverage under this Plan, if the Impressions 
were taken prior to such effective date. 
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P. Installation after Termination: Charges 
for prosthetic devices or Crowns after the per-
son’s coverage under this Plan is terminated, 
even if the Impressions were taken while the 
coverage was in effect. 

Q. Loss or Theft: Charges resulting from the 
loss or theft of an artificial Denture or ortho-
dontic Appliance. 

R. Medicare: Charges for which benefits are 
payable under Medicare Part A and/or Medi-
care Part B, or would have been payable if the 
Covered Person had applied for Medicare Part 
A or Medicare Part B, except when the laws 
and regulations governing the Medicare pro-
gram require that this Plan pay its benefits as 
primary. 

S. Non-Dental Charges: Charges for telephone 
consultations, missed appointments, comple-
tion of claim forms, or medical records. 

T. No Legal Obligation to Pay: Charges which 
the Covered Person has no legal obligation to 
pay in the absence of this or like coverage. 

U. No Satisfactory Result: Charges for ser-
vices for which a satisfactory result cannot be 
obtained in the professional judgment of the 
attending Dentist. 

V. Not Medically Necessary: Charges that the 
Plan Administrator determines are not Medi-
cally Necessary. 

W. Not Prescribed/Performed by Physician/ 
Dentist: Charges for services or supplies 
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which are not prescribed by or performed by 
or upon the direction of a Physician or Den-
tist. 

X. Not Specifically Listed as Covered: Charges 
for services or supplies which are not specified 
in this Plan as Covered Expenses. 

Y. Occlusal Adjustment: Charges for Restora-
tions or Appliances to restore or correct the 
Occlusion. 

Z. Other Than a Provider: Charges for ser-
vices or supplies which are received from 
other than a Dentist, a Physician or a Dental 
Hygienist. 

AA. Personalized/Specialized Dentures or 
Bridges: Charges for personalized Restora-
tions and specialized techniques in construct-
ing Dentures or Bridges. 

AB. Prior/Subsequent to Effective Date: Charges 
for services or supplies rendered or furnished 
prior to the Covered Person’s effective date of 
coverage under this Plan, or subsequent to the 
person’s termination of coverage under this 
Plan. 

AC. Reasonable and Customary: Charges in 
excess of the Reasonable and Customary 
charge for a service or supply. 

AD. Stabilization of Teeth: Charges for services 
and supplies to stabilize the teeth in their 
supporting structures, including periodontal 
Splinting and implantology, or for extra oral 
grafts. 
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AE. TMJ: Charges related to temporomandibular 
joint (TMJ) dysfunction or disorder. 

AF. Vertical Dimension: Charges for Restora-
tions or Appliances to increase Vertical Di-
mension. 

AG. Visits: Charges for visits at home, in a nurs-
ing home, or in a Hospital, except for visits in 
connection with oral surgery or Emergency 
care. 

AH. War, Riot, etc.: Charges for dental care re-
quired due to an Illness, Injury, disease or 
physical condition caused by an act of war, 
riot, insurrection, civil disobedience, nuclear 
explosion or accident or major disaster. 

13.3 VISION PLAN BENEFIT EXCLUSIONS 
AND LIMITATIONS 

The following exclusions and limitations apply to ex-
penses incurred by all Covered Persons and to all vi-
sion benefits provided by this Plan. Any exclusion 
listed below shall not apply to the extent that coverage 
for the service or supply is specifically provided under 
this Plan, or that the exclusion is prohibited under any 
applicable law: 

A. Auxiliary Testing: Charges for auxiliary 
testing not included as part of the normal ser-
vice. 

B. Before and After Coverage Terminates: 
Charges for services or supplies provided be-
fore a Covered Person’s coverage begins or af-
ter it ends. 
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C. Covered under Another Contract: Charges 
for services or supplies which are covered by 
some other contract. 

D. Employment Related: Charges for services 
or supplies resulting from the Covered Per-
son’s employment. 

E. Excess Contact Lens Allowance: Cosmetic 
Contact Lenses in excess of Plan allowances 
listed in Sections 2.15 and 2.16. 

F. Excess Frame Allowance: Charges for a 
frame in excess of the Plan allowance listed in 
Sections 2.15 and 2.16. 

G. Extra Pairs in Lieu of Bifocals: Charges 
for two (2) pairs of glasses in lieu of bifocals. 

H. Extras: Charges for any extra item listed in 
Section 12.3 that is not otherwise specifically 
listed as a Covered Expense under this Plan, 
or for any extra item listed under Section 12.3 
which is obtained from a non-Participating 
Provider. 

I. Lost, Stolen or Broken Glasses: Charges 
for services or supplies to replace lenses or 
frames which are lost, stolen or broken except 
at the Covered Person’s normal eligibility in-
tervals. 

J. Medical/Surgical: Charges for medical or 
surgical treatment of the eyes. 

K. No Legal Obligation to Pay: Charges for 
which the Covered Person has no legal obliga-
tion to pay or for which no charge would be 
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made if the Covered Person had no vision cov-
erage. 

L. Not Specifically Listed as Covered: 
Charges for any services or supplies for which 
are not specifically listed as a Covered Ex-
pense under the vision coverage. 

M. Orthoptics/Vision Training: Charges for 
orthoptics or vision training; subnormal vi-
sion aids; or nonprescription lenses. 

N. Prescription Drugs: Charges for prescrip-
tion drugs or any other medication. 

O. Provided Free by Clinic: Charges for ser-
vices or supplies which are provided free by a 
clinic which is operated by or for the Em-
ployer, union or similar group. 

P. Safely Glasses/Goggles: Charges for safety 
glasses or safety goggles. 

Q. Sales Tax: Charges for sales tax. 

R. Work Related: Charges for services or mate-
rials provided as a result of any worker’s com-
pensation law or similar legislation, or 
obtained through or required by any govern-
mental agency or program whether federal, 
state or any subdivision thereof. 
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ARTICLE XIV 

GENERAL INFORMATION 

14.1 COORDINATION OF BENEFITS 

Coordination of benefits (COB) is a feature that pre-
vents duplicate payment under this Plan and other 
health insurance or prepayment plans, including Med-
icare Part A or Part B or other types of insurance. A 
Covered Person may have coverage under this Plan, 
some other health plan of coverage or other kind of in-
surance policy at the same time. Other health plans of 
coverage include a group sickness and accident insur-
ance policy or program, a group contract of a health 
maintenance organization, an individual sickness and 
accident insurance policy and an individual contract of 
a health maintenance organization. Other kinds of in-
surance policies include your automobile insurance 
policy’s medical payments and uninsured motorist’s 
coverage. For example, a person may be covered by an 
employer’s group insurance program and also by the 
group program provided by a spouse’s employer. Or a 
person may be covered by an employer’s group insur-
ance and also have coverage under a parent’s group 
plan. 

If a Covered Person files a claim under this Plan for 
services or supplies that are also covered under an-
other plan or insurance policy, for instance, one of the 
plans or policies listed in the first paragraph, pay-
ments will be “coordinated.” This means that this Plan 
will adjust its benefit payments so that combined 
payments under this and any other health plan(s) or 
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insurance policy will be no more than the usual, Cus-
tomary, and Reasonable fee payments. 

Once a Covered Person has provided this Plan with in-
formation about other health benefits plans and health 
benefits under other insurance policies under which 
he or she has coverage, the Plan will handle the co-
ordination. This will be done according to the “Order 
of Benefit Determination.” The Order of Benefit Deter-
mination works as follows: 

A. The plan that pays first is called the primary 
plan. Any other plan that covers the Covered 
Person is called the secondary plan. A group 
or individual plan or policy that does not con-
tain a COB feature is always primary. 

B. A plan that covers a person as the certificate 
holder or the contract holder is primary. In the 
two examples given, the coverage the person 
has through his or her employer would be 
primary. The coverage through a spouse’s or 
parent’s employer would be secondary. The 
exception to this would be when the laws and 
regulations governing Medicare require that 
the plan covering the person as a Dependent 
pay its benefits as primary to Medicare, but 
such laws and regulations also provide that 
the plan covering them as the certificate 
holder/contract holder should pay its benefits 
as secondary to Medicare. In such a case, the 
plan which is required to pay as primary to 
Medicare shall also pay as primary to the 
other coverage. 
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C. If a person is covered as a Dependent child of 
two working parents, the plan of the parent 
whose birthday falls earliest in the year has 
primary responsibility for paying the claim. 
The plan of the parent with the later birthday 
becomes the secondary plan. If both parents 
have the same birthday, the parent whose cov-
erage has been in effect the longest is primary. 
The ages of the respective parents are not rel-
evant. This method of coordinating benefits is 
commonly referred to as the “birthday rule.” If 
divorced or separated parents (and/or their 
current spouses) each have group health care 
coverage that includes a Dependent, the order 
of benefit determination will be determined, 
as follows: 

1. the plan of the custodial parent, if any, 
shall pay its benefits first; 

2. the plan of the spouse of the custodial 
parent, if any, will pay next; 

3. the plan of the non-custodial parent, if 
any, will pay after the prior listed plans; 
and 

4. the plan of the spouse of the non-custo-
dial parent, if any, shall pay it benefits 
last. 

 However, if a court order establishes respon-
sibility for payment of health care benefits 
with the parent who does not have custody 
of the Dependent and the entity that would 
be obligated to pay the benefits has actual 
knowledge of the court order’s terms, the plan 
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of such non-custodial parent shall pay its ben-
efits before any of the other plans listed above. 
If the non-custodial parent named in the court 
order as responsible for the health care bene-
fits does not have any health coverage, the 
plan of the non-custodial parent’s spouse, if 
any, shall pay its benefits before any of the 
other plans listed above. 

 If the court order specifies that the parents 
have joint custody, and neither parent is 
named as the primary residential custodian, 
or the court order requires both parents to 
provide health care coverage, the “birthday 
rule” specified above shall apply. 

D. A plan that covers a person as an active em-
ployee or as a Dependent of an active em-
ployee is primary to a plan that covers a 
person as an inactive employee, such as a laid-
off or retired employee or as a Dependent of a 
laid-off or retired employee. 

E. There are some situations in which none of 
these rules apply. Here the program that has 
been in effect longer is primary. An example 
would be when a person who works two jobs 
has health coverage through both employers. 

F. A plan or policy that covers a specific event 
may be primary to a plan that provides gen-
eral coverage. For example, if a person is 
injured in an automobile accident with an un-
insured motorist, his or her automobile pol-
icy’s uninsured motorist’s coverage would be 
primary to a group health plan if both policies 
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had similar provisions regarding other insur-
ance. 

If coverage under this Plan is primary, benefits will be 
paid as if the Covered Person had no other coverage. 
But if this coverage is secondary, this Plan’s payments 
will be calculated by subtracting the primary plan’s 
benefits for the services and supplies covered under 
this Plan from the usual, customary and reasonable al-
lowance for the services and supplies. Of course, the 
Plan will not pay more when secondary than it would 
if primary. In order to receive coverage under 
this Plan, all precertification/preauthorization 
requirements listed in Article VI must be met, 
even if this Plan pays its benefits as secondary. 
By accepting coverage under this Plan, a Covered Per-
son agrees to do two things to enable the Plan to coor-
dinate benefits. First, the Covered Person will supply 
the Plan with information about other coverage he or 
she has when asked. Second, if the Plan makes a pay-
ment and later finds out that the coverage under this 
Plan should not have been primary, the Covered Per-
son will return the excess amount to the Plan. The 
Plan has the right to obtain information needed to co-
ordinate benefits from others as well, i.e., insurance 
companies and other persons, for instance. 

In the case of Medicare services that are furnished to 
End Stage Renal Disease (“ESRD”) Participants who 
are covered under this Plan: 

A. if any Covered Person is eligible for Medicare 
benefits because of ESRD, the benefits of 
the Plan will be determined before Medicare 



243 

 

benefits for the first thirty (30) months of 
Medicare entitlement, unless applicable Fed-
eral law provides to the contrary, in which 
event the benefits of the Plan will be deter-
mined in accordance with such law; and 

B. in order to coordinate Covered Expenses un-
der this Plan with Medicare coverage, the 
Covered Person is required to: 

1. notify the Plan Administrator and send a 
copy of his or her Medicare card when en-
rolled in Medicare; and 

2. notify the Plan Administrator if or when 
he or she begins to receive dialysis treat-
ments. 

If Medicare reimbursement rates are neither available 
nor applicable, rates will be set in accordance with this 
Plan’s Customary and Reasonable provision and other 
provisions. 

14.2 THIRD PARTY RECOVERY, SUBROGA-
TION AND REIMBURSEMENT 

Payment Condition  

The Plan, in its sole discretion, may elect to condi-
tionally advance payment of benefits in those situa-
tions where an Injury, Illness, disease or disability is 
caused in whole or in part by, or results from the acts 
or omissions of Participants, and/or their Dependents, 
beneficiaries, estate, heirs, guardian, personal repre-
sentative, or assigns (collectively referred to hereinaf-
ter in this section as “Covered Person(s)”) or a third 
party, where any party besides the Plan may be re-
sponsible for expenses arising from an incident, and/or 
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other funds are available, including but not limited to 
no-fault, uninsured motorist, underinsured motorist, 
medical payment provisions, third party assets, third 
party insurance, and/or guarantor(s) of a third party 
(collectively “Coverage”). 

Covered Person(s), his or her attorney, and/or Legal 
Guardian of a minor or incapacitated individual agrees 
that acceptance of the Plan’s conditional payment of 
medical benefits is constructive notice of these provi-
sions in their entirety and agrees to maintain one hun-
dred percent (100%) of the Plan’s conditional payment 
of benefits or the full extent of payment from any one 
(1) or combination of first and third party sources in 
trust, without disruption except for reimbursement to 
the Plan or the Plan’s assignee. The Plan shall have an 
equitable lien on any funds received by the Covered 
Person(s) and/or their attorney from any source and 
said funds shall be held in trust until such time as the 
obligations under this provision are fully satisfied. The 
Covered Person(s) agrees to include the Plan’s name as 
a co-payee on any and all settlement drafts. Further, 
by accepting benefits the Covered Person(s) under-
stands that any recovery obtained pursuant to this sec-
tion is an asset of the Plan to the extent of the amount 
of benefits paid by the Plan and that the Covered Per-
son shall be a trustee over those Plan assets. 

In the event a Covered Person(s) settles, recovers, or is 
reimbursed by any Coverage, the Covered Person(s) 
agrees to reimburse the Plan for all benefits paid or 
that will be paid by the Plan on behalf of the Covered 
Person(s). If the Covered Person(s) fails to reimburse 
the Plan out of any judgment or settlement received, 
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the Covered Person(s) will be responsible for any and 
all expenses (fees and costs) associated with the Plan’s 
attempt to recover such money. 

If there is more than one (1) party responsible for 
charges paid by the Plan, or may be responsible for 
charges paid by the Plan, the Plan will not be required 
to select a particular party from whom reimbursement 
is due. Furthermore, unallocated settlement funds 
meant to compensate multiple injured parties of which 
the Covered Person(s) is/are only one (1) or a few, that 
unallocated settlement fund is considered designated 
as an “identifiable” fund from which the plan may seek 
reimbursement. 

Subrogation  

As a condition to participating in and receiving bene-
fits under this Plan, the Covered Person(s) agrees to 
assign to the Plan the right to subrogate and pursue 
any and all claims, causes of action or rights that may 
arise against any person, corporation and/or entity and 
to any Coverage to which the Covered Person(s) is en-
titled, regardless of how classified or characterized, at 
the Plan’s discretion, if the Covered Person(s) fails to 
so pursue said rights and/or action. 

If a Covered Person(s) receives or becomes entitled to 
receive benefits, an automatic equitable lien attaches 
in favor of the Plan to any claim, which any Covered 
Person(s) may have against any Coverage and/or party 
causing the sickness or Injury to the extent of such 
conditional payment by the Plan plus reasonable 
costs of collection. The Covered Person is obligated to 
notify the Plan or its authorized representative of any 
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settlement prior to finalization of the settlement, exe-
cution of a release, or receipt of applicable funds. The 
Covered Person is also obligated to hold any and all 
funds so received in trust on the Plan’s behalf and 
function as a trustee as it applies to those funds until 
the Plan’s rights described herein are honored and the 
Plan is reimbursed. 

The Plan may, at its discretion, in its own name or in 
the name of the Covered Person(s) commence a pro-
ceeding or pursue a claim against any party or Cover-
age for the recovery of all damages to the full extent of 
the value of any such benefits or conditional payments 
advanced by the Plan. 

If the Covered Person(s) fails to file a claim or pursue 
damages against: 

A. the responsible party, its insurer, or any other 
source on behalf of that party; 

B. any first party insurance through medical 
payment coverage, personal Injury protection, 
no-fault coverage, uninsured or underinsured 
motorist coverage; 

C. any policy of insurance from any insurance 
company or guarantor of a third party; 

D. workers’ compensation or other liability in-
surance company; or 

E. any other source, including but not limited to 
crime victim restitution funds, any medical, 
disability or other benefit payments, and 
school insurance coverage, 
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the Covered Person(s) authorizes the Plan to pursue, 
sue, compromise and/or settle any such claims in the 
Covered Person(s)’ and/or the Plan’s name and agrees 
to fully cooperate with the Plan in the prosecution of 
any such claims. The Covered Person(s) assigns all 
rights to the Plan or its assignee to pursue a claim and 
the recovery of all expenses from any and all sources 
listed above. 

Right of Reimbursement  

The Plan shall be entitled to recover one hundred per-
cent (100%) of the benefits paid, without deduction for 
attorneys’ fees and costs or application of the common 
fund doctrine, make whole doctrine, or any other simi-
lar legal theory, without regard to whether the Covered 
Person(s) is fully compensated by his or her recovery 
from all sources. The Plan shall have an equitable lien 
which supersedes all common law or statutory rules, 
doctrines, and laws of any State prohibiting assign-
ment of rights which interferes with or compromises in 
any way the Plan’s equitable lien and right to reim-
bursement. The obligation to reimburse the Plan in full 
exists regardless of how the judgment or settlement is 
classified and whether or not the judgment or settle-
ment specifically designates the recovery or a portion 
of it as including medical, disability, or other expenses. 
If the Covered Person(s)’ recovery is less than the ben-
efits paid, then the Plan is entitled to be paid all of the 
recovery achieved. Any funds received by the Covered 
Person are deemed held in constructive trust and 
should not be dissipated or disbursed until such time 
as the Covered Person’s obligation to reimburse the 
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Plan has been satisfied in accordance with these pro-
visions. The Covered Person is also obligated to hold 
any and all funds so received in trust on the Plan’s be-
half and function as a trustee as it applies to those 
funds until the Plan’s rights described herein are hon-
ored and the Plan is reimbursed. 

No court costs, experts’ fees, attorneys’ fees, filing fees, 
or other costs or expenses of litigation may be deducted 
from the Plan’s recovery without the prior, express 
written consent of the Plan. 

The Plan’s right of subrogation and reimbursement 
will not be reduced or affected as a result of any fault 
or claim on the part of the Covered Person(s), whether 
under the doctrines of causation, comparative fault or 
contributory negligence, or other similar doctrine in 
law. Accordingly, any lien reduction statutes, which at-
tempt to apply such laws and reduce a subrogating 
Plan’s recovery will not be applicable to the Plan and 
will not reduce the Plan’s reimbursement rights. 

These rights of subrogation and reimbursement shall 
apply without regard to whether any separate written 
acknowledgment of these rights is required by the Plan 
and signed by the Covered Person(s). 

This provision shall not limit any other remedies of the 
Plan provided by law. These rights of subrogation and 
reimbursement shall apply without regard to the loca-
tion of the event that led to or caused the applicable 
sickness, Injury, disease or disability. 
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Covered Person is a Trustee Over Plan Assets  

Any Covered Person who receives benefits and is there-
fore subject to the terms of this section is hereby 
deemed a recipient and holder of Plan assets and is 
therefore deemed a trustee of the Plan solely as it re-
lates to possession of any funds which may be owed to 
the Plan as a result of any settlement, judgment or re-
covery through any other means arising from any In-
jury or accident. By virtue of this status, the Covered 
Person understands that he/she is required to: 

A. notify the Plan or its authorized representa-
tive of any settlement prior to finalization of 
the settlement, execution of a release, or re-
ceipt of applicable funds; 

B. instruct his/her attorney to ensure that the 
Plan and/or its authorized representative is 
included as a payee on all settlement drafts; 

C. in circumstances where the Covered Person is 
not represented by an attorney, instruct the 
insurance company or any third party from 
whom the Covered Person obtains a settle-
ment, judgment or other source of Coverage to 
include the Plan or its authorized representa-
tive as a payee on the settlement draft; and 

D. hold any and all funds so received in trust, on 
the Plan’s behalf, and function as a trustee as 
it applies to those funds, until the Plan’s 
rights described herein are honored and the 
Plan is reimbursed. 

To the extent the Covered Person disputes this obliga-
tion to the Plan under this section, the Covered Person 
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or any of its agents or representatives is also required 
to hold any/all settlement funds, including the entire 
settlement if the settlement is less than the Plan’s in-
terests, and without reduction in consideration of at-
torneys fees, for which he/she exercises control, in an 
account segregated from their general accounts or gen-
eral assets until such time as the dispute is resolved. 

No Covered Person, beneficiary, or the agents or repre-
sentatives thereof, exercising control over plan assets 
and incurring trustee responsibility in accordance 
with this section will have any authority to accept any 
reduction of the Plan’s interest on the Plan’s behalf. 

Excess Insurance  

If at the time of Injury, sickness, disease or disability 
there is available, or potentially available, any Cover-
age (including but not limited to Coverage resulting 
from a judgment at law or settlements), the benefits 
under this Plan shall apply only as an excess over such 
other sources of Coverage, except as otherwise pro-
vided for under the Plan’s Coordination of Benefits sec-
tion. 

The Plan’s benefits shall be excess to any of the follow-
ing: 

A. the responsible party, its insurer, or any other 
source on behalf of that party; 

B. any first party insurance through medical 
payment coverage, personal Injury protection, 
no-fault coverage, uninsured or underinsured 
motorist coverage; 
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C. any policy of insurance from any insurance 
company or guarantor of a third party; 

D. workers’ compensation or other liability in-
surance company; or 

E. any other source, including but not limited to 
crime victim restitution funds, any medical, 
disability or other benefit payments, and 
school insurance coverage. 

Separation of Funds 

Benefits paid by the Plan, funds recovered by the Cov-
ered Person(s), and funds held in trust over which the 
Plan has an equitable lien exist separately from the 
property and estate of the Covered Person(s), such that 
the death of the Covered Person(s), or filing of bank-
ruptcy by the Covered Person(s), will not affect the 
Plan’s equitable lien, the funds over which the Plan 
has a lien, or the Plan’s right to subrogation and reim-
bursement. 

Wrongful Death  

In the event that the Covered Person(s) dies as a result 
of his or her Injuries and a wrongful death or survivor 
claim is asserted against a third party or any Cover-
age, the Plan’s subrogation and reimbursement rights 
shall still apply, and the entity pursuing said claim 
shall honor and enforce these Plan rights and terms by 
which benefits are paid on behalf of the Covered Per-
son(s) and all others that benefit from such payment. 
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Obligations 

It is the Covered Person’s/Covered Persons’ obligation 
at all times, both prior to and after payment of medical 
benefits by the Plan: 

A. to cooperate with the Plan, or any represent-
atives of the Plan, in protecting its rights, in-
cluding discovery, attending depositions, and/ 
or cooperating in trial to preserve the Plan’s 
rights; 

B. to provide the Plan with pertinent information 
regarding the sickness, disease, disability, or 
Injury, including accident reports, settlement 
information and any other requested addi-
tional information; 

C. to take such action and execute such docu-
ments as the Plan may require to facilitate 
enforcement of its subrogation and reim-
bursement rights; 

D. to do nothing to prejudice the Plan’s rights of 
subrogation and reimbursement; 

E. to promptly reimburse the Plan when a recov-
ery through settlement, judgment, award or 
other payment is received; 

F. to notify the Plan or its authorized repre-
sentative of any settlement prior to finaliza-
tion of the settlement; 

G. to not settle or release, without the prior con-
sent of the Plan, any claim to the extent that 
the Covered Person may have against any re-
sponsible party or coverage; 
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H. to instruct his/her attorney to ensure that the 
Plan and/or its authorized representative is 
included as a payee on any settlement draft; 

I. in circumstances where the Covered Person is 
not represented by an attorney, instruct the 
insurance company or any third party from 
whom the Covered Person obtains a settle-
ment to include the Plan or its authorized rep-
resentative as a payee on the settlement draft; 
and 

J. to make good faith efforts to prevent disburse-
ment of settlement funds until such time as 
any dispute between the Plan and Covered 
Person over settlement funds is resolved. 

If the Covered Person(s) and/or his or her attorney fails 
to reimburse the Plan for all benefits paid or to be paid, 
as a result of said Injury or condition, out of any pro-
ceeds, judgment or settlement received, the Covered 
Person(s) will be responsible for any and all expenses 
(whether fees or costs) associated with the Plan’s at-
tempt to recover such money from the Covered Per-
son(s). 

The Plan’s rights to reimbursement and/or subrogation 
are in no way dependent upon the Covered Person’s/ 
Covered Persons’ cooperation or adherence to these 
terms. 

Offset  

If timely repayment is not made, or the Covered Person 
and/or his or her attorney fails to comply with any of 
the requirements of the Plan, the Plan has the right, 
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in addition to any other lawful means of recovery, to 
deduct the value of the Covered Person’s amount owed 
to the Plan. To do this, the Plan may refuse payment of 
any future medical benefits and any funds or payments 
due under this Plan on behalf of the Covered Person(s) 
in an amount equivalent to any outstanding amounts 
owed by the Covered Person to the Plan. This provision 
applies even if the Covered Person has disbursed set-
tlement funds. 

Minor Status  

In the event the Covered Person(s) is a minor as that 
term is defined by applicable law, the minor’s parents 
or court-appointed guardian shall cooperate in any and 
all actions by the Plan to seek and obtain requisite 
court approval to bind the minor and his or her estate 
insofar as these subrogation and reimbursement pro-
visions are concerned. 

If the minor’s parents or court-appointed guardian fail 
to take such action, the Plan shall have no obligation 
to advance payment of medical benefits on behalf of the 
minor. Any court costs or legal fees associated with ob-
taining such approval shall be paid by the minor’s par-
ents or court-appointed guardian. 

Language Interpretation  

The Plan Administrator retains sole, full and final dis-
cretionary authority to construe and interpret the lan-
guage of this provision, to determine all questions of 
fact and law arising under this provision, and to ad-
minister the Plan’s subrogation and reimbursement 
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rights. The Plan Administrator may amend the Plan at 
any time without notice. 

Severability  

In the event that any section of this provision is con-
sidered invalid or illegal for any reason, said invalidity 
or illegality shall not affect the remaining sections of 
this provision and Plan. The section shall be fully sev-
erable. The Plan shall be construed and enforced as if 
such invalid or illegal sections had never been inserted 
in the Plan. 

14.3 MEDICARE BENEFITS 

This provision prevents duplication of benefits for Cov-
ered Expenses when Medical Care benefits are availa-
ble from Medicare. Benefits under this Plan will be 
reduced to the extent that the Participant or his or her 
Dependents are reimbursed or entitled to reimburse-
ment for those expenses by Medicare. Any individual 
at any time entitled to enroll in Medicare will be con-
sidered enrolled in Part A and Part B even if the indi-
vidual did not enroll. 

Under the Tax Equity and Fiscal Responsibility Act of 
1982, as amended (TEFRA), active employees and/or 
their spouses who are 65 or over may choose to have 
the Company program as primary coverage, in which 
case Medicare may pay benefits on a secondary basis. 
Otherwise, an employee may elect to drop out of the 
company program and choose Medicare as primary 
coverage. Employees in this category who are enrolled 
under this Plan will remain so enrolled with this Plan 
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as primary coverage unless an option form is on file 
indicating otherwise. 

The Plan may also pay its benefits as primary to Med-
icare’s in other situations, as prescribed by applicable 
laws and regulations. 

The Plan intends to comply with the federal Social Se-
curity Act, as amended, and other Medicare Benefits 
applicable laws, as such apply to Medicare benefits. 

14.4 ADDITIONAL RIGHTS OF RECOVERY 

If payments are made under the Plan that should not 
have been made, the Plan may recover that incorrect 
payment. The Plan may recover this payment from the 
person to whom it was made or from any other appro-
priate party. If any such incorrect payment is made to 
the Participant, the Plan may deduct it when making 
future payments directly to the Participant. Once the 
Plan Administrator determines that a previous benefit 
payment should be reimbursed, in whole or in part, ei-
ther due to the provisions described in Section 14.2 or 
because such benefit payment should not have been 
made in accordance with the provisions of this Plan, 
the Participant and/or the applicable Provider will be 
notified of such overpayment, and a request will be 
made for such Participant/Provider to reimburse the 
Plan. If the reimbursement is not made as requested, 
such amount will constitute a lien against future claim 
payments that would otherwise be paid on the Partici-
pant or the Covered Person’s behalf. The Plan Admin-
istrator retains the right to reduce or withhold such 
future claim payments until the lien is satisfied. 
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This Plan will comply with Sections 609(b)(1), (2) and 
(3) of the Employee Retirement Income Security Act 
with regard to Covered Persons eligible for Medicaid. 
An Employee’s or Dependent’s eligibility for, or partic-
ipation in, Medicaid will not affect determination of 
whether or not payments should be made. Under state 
and federal law, should a Covered Person be entitled to 
payment of a claim under this Plan, and all or part of 
that claim has been paid by Medicaid, then the state is 
subrogated to the Covered Person’s right to payment 
under this Plan to the extent of the amount paid by 
Medicaid, and reimbursement under this Plan will be 
made in that amount directly to the state. 

14.5 FACILITY OF PAYMENT 

Whenever a Covered Person or Provider to whom pay-
ments are directed to be made is mentally, physically, 
or legally incapable of receiving or acknowledging re-
ceipt of such payments, neither the Plan Administrator 
nor the Benefit Manager shall be under any obligation 
to see that a legal representative is appointed or to 
make payments to such legal representative, if ap-
pointed. A determination of payment made in good 
faith shall be conclusive on all persons. The Plan Ad-
ministrator, Benefit Manager or any fiduciary shall not 
be liable to any person as a result of a payment made 
and shall be fully discharged from all future liability 
with respect to a payment made. 

14.6 ADMINISTRATION OF THE PLAN 

Except as otherwise specifically provided for in the 
Plan, the Plan Administrator shall have the exclusive 
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authority to control and manage the operation and ad-
ministration of the Plan and shall be Named Fiduciary 
of the Plan for purposes of ERISA. The Plan Adminis-
trator shall have all power necessary or convenient to 
enable it to exercise such authority. In connection 
therewith, the Plan Administrator may provide rules 
and regulations, not inconsistent with the provisions 
thereof, for the operation and management of the Plan, 
and may from time to time amend or rescind such rules 
or regulations. The Plan Administrator may accept ser-
vice of legal process for the Plan and shall have the full 
discretion, power, and the duty to take all action nec-
essary or proper to carry out the duties required under 
ERISA and all other applicable law. 

The Plan Administrator may delegate duties involved 
in the administration of this Plan to such person or 
persons whose services are deemed necessary or con-
venient; provided however, that both the ultimate re-
sponsibility for the administration of this Plan and the 
authority to interpret this Plan shall remain with the 
Plan Administrator. The Employer shall indemnify 
any employee to whom duties are delegated by the 
Plan Administrator pursuant to this section from and 
against any liability that such employee may incur in 
the administration of the Plan, except for liabilities 
arising from the recklessness or willful misconduct of 
such employee. 

The Plan Administrator shall be responsible for con-
trolling and managing the operation and administra-
tion of this Plan, including, but not limited to, the 
power: 
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A. to employ one (1) or more persons or entities 
to render advice with respect to any responsi-
bility the Plan Administrator has under this 
Plan; 

B. to construe and interpret this Plan; 

C. to adopt such rules, regulations, forms and 
procedures as from time to time it deems ad-
visable or appropriate in the proper admin-
istration of this Plan; 

D. to decide all questions of eligibility and to de-
termine the amount, manner and time of pay-
ment of any benefits hereunder; 

E. to prescribe procedures to be followed by any 
person in applying for any benefits under this 
Plan and to designate the forms, documents, 
evidence or such other information as the 
Plan Administrator may reasonably deem 
necessary to support an application for any 
benefits under this Plan; 

F. to authorize, in its discretion, payments of 
benefits properly payable pursuant to the pro-
visions of this Plan; 

G. to prepare and to distribute, in such manner 
as it deems appropriate, information explain-
ing the Plan; 

H. to apply consistently and uniformly to all Cov-
ered Persons in similar circumstances its 
rules, regulations, determinations and deci-
sions; 

I. to prepare and file such reports and to com-
plete and to distribute such other documents 
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as may be required to comply fully with the 
provisions of ERISA and all other applicable 
laws, and all regulations promulgated there-
under; and 

J. to retain counsel (who may, but need not, be 
counsel to the Company), to employ agents 
and to provide for such clerical, medical, ac-
counting, auditing and other services as it 
may require in carrying out the provisions of 
the Plan. 

The Plan Administrator shall be the sole judge of the 
standards of proof required in any case. In the applica-
tion and interpretation of this Plan document, the de-
cision of the Plan Administrator shall be final and 
binding on the Participants, Dependents, and all other 
persons. The Plan Administrator shall have the full 
power and authority, in its sole discretion, to construe 
and interpret the provisions and terms of this Plan 
document and all other written documents. Any such 
determination and any such construction adopted by 
the Plan Administrator in good faith shall be binding 
upon all of the parties hereto and the beneficiaries 
thereof and may not be reversed by a court of compe-
tent jurisdiction unless the court finds the determina-
tion to be arbitrary and capricious. 

14.7 NON-ALIENATION AND ASSIGNMENT 

The Plan shall not be liable for any debt, liability, con-
tract or tort of any employee or Covered Person. The 
Plan shall pay all benefits due and payable for Covered 
Expenses directly to the Covered Person who incurred 
the Covered Expenses, and no Plan benefits shall be 
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subject to anticipation, sale, assignment, transfer, en-
cumbrance, pledge, charge, attachment, garnishment, 
execution, alienation or any other voluntary or invol-
untary alienation or other legal or equitable process 
not transferable by operation of law; provided however, 
that a Covered Person to whom benefits are otherwise 
payable may assign benefits to a Hospital, Physician 
or other service Provider; provided further, that any 
such assignment of benefits by a Covered Person to a 
Hospital, Physician or other service Provider shall be 
binding on the Plan only if: 

A. the Plan Administrator or Benefit Manager is 
notified of such assignment prior to payment 
of benefits; 

B. the assignment is made on a form provided by, 
or approved by, the Plan Administrator or the 
Benefit Manager; and 

C. the assignment contains such additional terms 
and conditions as may be required from time 
to time by the Plan Administrator or Benefit 
Manager. 

14.8 FAILURE TO ENFORCE 

Failure to enforce any provision of this Plan does not 
constitute a waiver or otherwise affect the Plan Ad-
ministrator’s right to enforce such a provision at an-
other time, nor will such failure affect the right to 
enforce any other provision. 
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14.9 FIDUCIARY RESPONSIBILITIES 

No fiduciary of the Plan shall be liable for any acts or 
omission in carrying out his, her or its responsibilities 
under the Plan, except as may be provided under 
ERISA and other applicable laws. Each fiduciary un-
der the Plan shall be responsible only for the specific 
duties assigned to such fiduciary under the Plan and 
shall not be directly or indirectly responsible for the 
duties assigned to another fiduciary, except as may be 
otherwise provided in ERISA and other applicable laws. 

14.10 DISCLAIMER OF LIABILITY 

The Plan is not responsible for the efficiency or integ-
rity of any health care Provider delivering services or 
supplies utilized by the Participant. The Plan is not li-
able in any way for the effect of delivery of such ser-
vices or supplies, the results of actions taken as a 
result of such services or supplies being limited or not 
covered by the Plan, nor any limitations imposed on 
the cost sharing responsibility of the Plan. 

Nothing contained herein shall confer upon a Covered 
Person any claim, right or cause of action, either at law 
or at equity, against the Plan, Plan Administrator, Ben-
efit Manager, or any Employer for the acts or omissions 
of any health care Provider from whom a Covered Per-
son receives care, or for the acts or omission of any Phy-
sician from whom the Covered Person receives care 
under the Plan, or for any acts or omissions of any Pro-
vider of services or supplies under this Plan. Neither 
the Plan, nor the Plan Administrator, nor the Benefit 
Manager have any responsibility for or control over the 
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actions of any Preferred Provider networks offering 
services and/or supplies under the Plan. 

14.11 ADMINISTRATIVE AND CLERICAL ER-
RORS 

The benefits payable to or on behalf of a Participant or 
Dependent under this Plan will not be decreased nor 
increased due to administrative or clerical errors made 
by the Employer, the Plan Administrator, the Utiliza-
tion Review Service or the Benefit Manager. If written 
application for coverage for an eligible employee or 
Dependent is submitted by the employee/Participant 
within the applicable time frame specified in Article V, 
any subsequent administrative or clerical error made 
by the Employer, the Plan Administrator or the Benefit 
Manager shall not act to delay the effective date of 
such person’s coverage beyond the date such coverage 
would otherwise become effective if such application 
was processed in a timely manner. In addition, any 
such error made in claims processing, utilization re-
view or other administrative functions shall not affect 
the benefits payable to or on behalf of a Covered Person 
under this Plan. The Plan Administrator may require 
proof of an error described in this provision. The Plan 
Administrator shall have the sole responsibility to 
determine when an error is an “administrative or 
clerical” error and will be the sole judge of any proof 
required. 

14.12 RESCISSION OF COVERAGE 

A rescission of coverage means that the coverage may 
be legally voided all the way back to the day the Plan 
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began to provide an individual with coverage, just as if 
he or she never had coverage under the Plan. Such 
coverage can only be rescinded if the individual (or a 
person seeking coverage on an individual’s behalf ) 
perform an act, practice, or omission that constitutes 
fraud; or unless the individual (or a person seeking 
coverage on the individual’s behalf ) make an inten-
tional misrepresentation of material fact, as prohibited 
by the terms of this Plan. Coverage can also be re-
scinded due to such an act, practice, omission or inten-
tional misrepresentation by an employer. 

Such individual will be provided with thirty (30) calen-
dar days’ advance notice before coverage is rescinded. 
Such individual has the right to request an internal 
appeal of a rescission of his or her coverage. Once the 
internal appeal process is exhausted, such person has 
the additional right to request an independent exter-
nal review. 

 
ARTICLE XV 

PRIVACY 

15.1 PRIVACY OF HEALTH INFORMATION 

This provision is intended to bring this Plan into com-
pliance with the privacy provisions of the Health In-
surance Portability and Accountability Act of 1996, 
as amended, and the regulations issued thereunder. 
Health Information transmitted or maintained by the 
Plan will be subject to the provisions described in this 
article. 
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15.2 USE AND DISCLOSURE OF PROTECTED 
HEALTH INFORMATION 

Protected Health Information will only be disclosed or 
used by the Plan under one (1) of the following condi-
tions: 

A. with the specific consent of the individual who 
is the subject of the Protected Health Infor-
mation, provided that the Plan obtains any re-
quired authorization; 

B. for payment of claims submitted to the Plan, 
or for utilization review activities as described 
in Article VI, including, but not limited to, the 
review of any grievances or appeals involved 
in such activities which are generated by the 
Covered Person or his or her authorized rep-
resentatives; and 

C. for other reasonable purposes necessary to op-
erate the Plan, to the extent that such Pro-
tected Health Information is required for such 
purposes, including: 

1. quality assessment and improvement ac-
tivities; 

2. evaluation of Plan performance; 

3. underwriting and premium rating and 
other activities relating to the procuring, 
renewal or replacement of stop loss or ex-
cess loss insurance; 

a. conducting or arranging for medical 
review, legal services and auditing 
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functions, including fraud and abuse 
detection and compliance programs; 

b. business planning and development 
of the Plan; 

c. business management and general 
administrative activities of the Plan, 
including, but not limited to, enroll-
ments, billing, customer service and 
the resolution of internal grievances; 
and 

d. other health care operations listed 
under 45 C.F.R. § 164.501. 

No other use or disclosure of Protected Health In-
formation is permitted by this Plan. 

15.3 DISCLOSURES OF HEALTH INFORMATION 
TO THE COMPANY 

The Plan Administrator will disclose, or permit the dis-
closure of, Health Information to the Company only as 
described below: 

A. for any of the purposes and under the condi-
tions described in Section 15.2; 

B. as Summary Health Information, if requested 
by the Company for the following purposes: 

1. obtaining premium bids from health 
plans for providing health insurance cov-
erage under the Plan; or 

2. modifying, amending or terminating the 
Plan; or 
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C. for informational purposes regarding whether 
an individual is participating in the Plan, pro-
vided such information is only used by the 
Company for the purpose of performing Plan 
administrative functions; 

Prior to any disclosure of Health Information to the 
Company, such entity must agree: 

A. not to use or further disclose the information 
other than as permitted or required by this 
section, or as required by law; 

B. that it will ensure that any agents, including 
subcontractors, employed by the Company or 
Plan Administrator for Plan administration 
or other Plan purposes to whom it provides 
Protected Health Information, including, but 
not limited to, the Benefit Manager, any Utili-
zation Review Service or pharmacy benefit 
manager, agree to the same restrictions and 
conditions that apply to the Company with re-
spect to such information; 

C. not to use or disclose the Protected Health In-
formation for employment-related actions and 
decisions, or in connection with any other ben-
efit or employee benefit plan sponsored by the 
Company; 

D. that it will report to the Plan Administrator 
any use or disclosure of the information that 
is inconsistent with the uses or disclosures 
provided for in this section of which it be-
comes aware; 



268 

 

E. that it will make available Protected Health 
Information to the subject of such information, 
and allow amendment to such information as 
described in Section Error! Reference source 
not found. and Section 15.5; 

F. that it will provide an accounting in accord-
ance with 45 C.F.R. § 164.528, upon the re-
quest of the subject of Protected Health 
Information, of the disclosure of such infor-
mation by the Plan made within six (6) years 
of the request, except information exempted 
from such accounting under that section; 

G. that it will make available its internal prac-
tices, books, and records relating to the use 
and disclosure of Protected Health Infor-
mation received from the Plan to the Secre-
tary of the United States Department of 
Health and Human Services for the purpose 
of determining compliance by the Plan with 
the privacy provisions of HIPAA; 

H. that it will, if feasible, return or destroy all 
Protected Health Information received from 
the Plan that the Company still maintains in 
any form, and that it will not retain any copies 
of such information when no longer needed 
for the purpose for which the disclosure was 
made. If return or destruction is not feasible, 
that it will limit further uses and disclosures 
to those purposes which make the return or 
destruction of the information infeasible; and 

I. that it will provide for adequate separation 
between the Plan and the Plan Sponsor by im-
plementing the following procedures: 
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1. access to Protected Health Information 
will only be provided to employees of the 
Company’s Human Resources Depart-
ment with responsibility for Plan opera-
tions; 

2. that access to and use by such employees 
or other persons as described above will 
be limited to the Plan administration 
functions that the Company performs for 
the Plan; and 

3. any non-compliance by such named indi-
viduals with the privacy provisions of this 
Plan will be addressed in accordance with 
the Company’s established employee dis-
cipline and termination procedures. 

15.4 ACCESS OF COVERED PERSONS TO 
PROTECTED HEALTH INFORMATION 

A Covered Person or other individual has the right of 
access to inspect and obtain a copy of Protected Health 
Information about such person as long as such infor-
mation is maintained by the Plan, except for: 

A. psychotherapy notes; 

B. information compiled in reasonable anticipa-
tion, or for use in, a civil, criminal or adminis-
trative proceeding or action; or 

C. as such information is otherwise exempted 
from disclosure under 45 C.F.R. § 164.524. 

Any such request must be made to the Plan Adminis-
trator in writing signed by the Covered Person whose in-
formation is being requested. The Plan Administrator 
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will notify the Covered Person, in writing, as to whether 
such request is approved or denied, and, if approved, 
will provide access to the information in accordance 
with 45 C.F.R. § 164.524(c), including the imposition of 
reasonable fees for the costs of providing such access. 

15.5 AMENDMENT RIGHTS 

A Covered Person or other individual has the right to 
have the Company amend Protected Health Infor-
mation or other information about such individual as 
long as such information is maintained by the Plan. 
The Plan Administrator will deny such a request if: 

A. the information was not created by the Plan, 
unless the individual provides a reasonable 
basis to believe that the originator of the Pro-
tected Health Information is no longer availa-
ble to act on the requested amendment; 

B. the information is not currently maintained 
in any record by the Plan; 

C. the information would not be available for in-
spection under the reasons cited in Section 
15.4; or 

D. the information in the Plan’s records is accu-
rate and complete. 

Any request for amendment of Protected Health In-
formation must be provided in writing to the Plan 
Administrator and signed by the Covered Person or 
individual who is the subject of the information with 
an explanation as to why such person believes the in-
formation is inaccurate, incomplete or incorrect. The 
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Plan Administrator will notify the Covered Person, in 
writing, as to whether such request is approved or de-
nied, and, if approved, will make the necessary correc-
tions to the information in accordance with 45 C.F.R. 
§ 164.526(c). The Plan Administrator will make rea-
sonable efforts to inform all entities which it has 
knowledge of such entity’s receipt of any information 
which has been corrected. If the request is denied, the 
individual may submit a written statement disagree-
ing with the denial which includes the basis of such 
disagreement. The Plan Administrator may prepare a 
written rebuttal of such statement. The statement of 
disagreement, and the rebuttal, if any, will be included 
in any future disclosure of the information. Even if no 
statement of disagreement is submitted, the individual 
may request that the request for amendment and de-
nial be included with any future disclosures of the in-
formation. 

15.6 SECURITY OF PROTECTED HEALTH IN-
FORMATION 

The Company will implement administrative, physical 
and technical safeguards that reasonably and appro-
priately protect the confidentiality, integrity and avail-
ability of electronic Protected Health Information that 
is created, received, maintained or transmitted on be-
half of the Plan, including reasonable and appropriate 
security measures between the Company and the Plan 
to support the requirements of Section 15.3. The Com-
pany will further ensure that any agent, including a 
subcontractor, to whom it provides access to Protected 
Health Information agrees to implement reasonable 
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and appropriate security measures to protect the infor-
mation, and will report any security incident of which 
it becomes aware to the Plan Administrator. 

 
ARTICLE XVI 

STATEMENT OF ERISA RIGHTS 

As a Participant in this Plan, you are entitled to cer-
tain rights and protections under the Employee Retire-
ment Income Security Act of 1974 (ERISA). ERISA 
provides that all Plan Participants shall be entitled to: 

A. Receive Information About Your Plan 
and Benefits: 

1. Examine, without charge, at the Plan Ad-
ministrator’s office and at other specified 
locations, such as worksites, all docu-
ments governing the Plan, including in-
surance contracts, and a copy of the latest 
annual report (Form 5500 Series) filed by 
the Plan with the U.S. Department of La-
bor and available at the Public Disclosure 
Room of the Employee Benefits Security 
Administration. 

2. Obtain, upon written request to the Plan 
Administrator, copies of documents gov-
erning the operation of the Plan, includ-
ing insurance contracts, and copies of the 
latest annual report (Form 5500 Series) 
and updated summary plan description. 
The administrator may make a reasona-
ble charge for the copies. 
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3. Receive a copy of the Plan’s annual finan-
cial report. The Plan Administrator is re-
quired by law to furnish each Participant 
with a copy of this summary annual re-
port. 

B. Continue Group Health Plan Coverage: 

 Continue health care coverage for yourself, 
spouse or Dependents if there is a loss of cov-
erage under the Plan as a result of a Qualify-
ing Event. You or your Dependents may have 
to pay for such coverage. Review this sum-
mary plan description and the documents gov-
erning the Plan on the rules governing your 
COBRA continuation rights. 

C. Prudent Actions by Plan Fiduciaries: 

 In addition to creating rights for Plan Partici-
pants, ERISA imposes duties upon the people 
who are responsible for the operation of the 
employee benefit plan. The people who oper-
ate your Plan, called “fiduciaries” of the Plan, 
have a duty to do so prudently and in the in-
terest of you and other Plan Participants and 
beneficiaries. No one, including your Em-
ployer or any other person, may fire you or 
otherwise discriminate against you in any 
way to prevent you from obtaining a welfare 
benefit or exercising your rights under ERISA. 

D. Enforce Your Rights: 

1. If your claim for a welfare benefit is de-
nied or ignored, in whole or in part, you 
have a right to know why this was done, 
to obtain copies of documents relating to 
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the decision without charge, and to ap-
peal any denial, all within certain time 
schedules. 

2. Under ERISA, there are steps you can 
take to enforce the above rights. For in-
stance, if you request a copy of plan docu-
ments or the latest annual report from 
the Plan and do not receive them within 
thirty (30) days, you may file suit in a 
Federal court. In such a case, the court 
may require the Plan Administrator to 
provide the materials and pay you up to 
one hundred ten dollars ($110.00) a day 
until you receive the materials, unless the 
materials were not sent because of rea-
sons beyond the control of the adminis-
trator. If you have a claim for benefits 
which is denied or ignored, in whole or in 
part, you may file suit, once the other ap-
peal rights listed in this Plan are ex-
hausted, in a state or Federal court. In 
addition, if you disagree with the Plan’s 
decision or lack thereof concerning the 
qualified status of a medical child support 
order, you may file suit in Federal court. 
If it should happen that Plan Fiduciaries 
misuse the Plan’s money, or if you are dis-
criminated against for asserting your 
rights, you may seek assistance from the 
U.S. Department of Labor, or you may file 
suit in a Federal court. The court will de-
cide who should pay court costs and legal 
fees. If you are successful the court may 
order the person you have sued to pay 
these costs and fees. If you lose, the court 
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may order you to pay these costs and fees, 
for example, if it finds your claim is frivo-
lous. 

E. Assistance with Your Questions: 

If you have any questions about your Plan, you 
should contact the Plan Administrator. If you have 
any questions about this statement or about your 
rights under ERISA, or if you need assistance in 
obtaining documents from the Plan Administra-
tor, you should contact the nearest office of the 
Employee Benefits Security Administration, U.S. 
Department of Labor, listed in your telephone di-
rectory or the Office of Participant Assistance and 
Communications, Employee Benefits Security Ad-
ministration, U.S. Department of Labor, 200 Con-
stitution Avenue N.W., Washington, D.C. 20210. 
You may also obtain certain publications about 
your rights and responsibilities under ERISA by 
calling the publications hotline of the Employee 
Benefits Security Administration. 
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Exhibit B 

 
MedBen 
P.O. Box 1099 
Newark, OH 43058-1099 

Electronic Service  
Requested 

DAVITA 
2476 SWEDESFORD RD 
 STE 150 
MALVERN, PA 19355-1456 

MedBen® 
health. benefits.

Group #:
Member: 

PID: 
Claim #:

Claimant:
Date of Service:

Patient#:
 
March 5, 2018 

Dear Provider: 

We received your request to reconsider the payment de-
termination of the referenced claim. We have reviewed 
your request and confirmed that the claim was pro-
cessed in accordance with the plan’s governing docu-
ment.  Additionally, during a claim review, the 
following sources are often reviewed. If indicated, the 
following items have also been consulted and our ini-
tial determination is in accordance with those guide-
lines. 

             American Society of Anesthesiolgists (ASA)/ 
Crosswalk 

             FAIR Health Fee Schedule Data 
             National Correct Coding Manual 
             PCIM Current Procedural Terminology Man-

ual (CPT Coding Manual) 
             PCIM International Classification of Dis-

eases-Clinical 
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             Modification (ICD-9-CM Coding Manual) 
             Trilogy Consulting Group, Inc.’s Claims Ad-

ministrative Handbook 
             Medical Review by Consulting Medical Team 
             Repricing information from the PPO 
   XX     Other: The excluded charges have been deter-
mined by the Plan to exceed the allowable claim limits 
under the terms of the Plan Document. The claimant 
should not be balance billed for these amounts. 

Based upon our review, we have determined that the 
claim was properly processed and we are unable to 
adjust this claim under plan guidelines. Should you 
have other information for review, please feel free to 
send it to our office for further consideration. Please 
note that any questions regarding repricing by the PPO 
should be directed to that PPO. 

Sincerely, 
Claim Review Unit 
Claims Processing Dept. 

WARNING: Any person who, with the intent to de-
fraud or knowing that he/she is facilitating a fraud 
against an insurer, submits an application or files a 
claim containing a false or deceptive statement is 
guilty of insurance fraud or health care fraud under 
state and/or federal law. To report suspected fraud, 
call 1-877-9FRAUD9 (1-877-937-2839). 

1975 Tamarack Rd. - Newark, OH 43055 - 
phone (800) 423-3151 - fax (740) 522-5002 
medben@medben.com - www.medben.com 
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MedBen 
P.O. Box 1099 
Newark, OH 43058-1099 

Electronic Service  
Requested 

DAVITA 
2476 SWEDESFORD RD 
 STE 150 
MALVERN, PA 19355-1456 

MedBen® 
health. benefits.

Group #:
Member: 

PID: 
Claim #:

Claimant:
Date of Service:

Patient#:
 
March 5, 2018 

Dear Provider: 

We received your request to reconsider the payment de-
termination of the referenced claim. We have reviewed 
your request and confirmed that the claim was pro-
cessed in accordance with the plan’s governing docu-
ment.  Additionally, during a claim review, the 
following sources are often reviewed. If indicated, the 
following items have also been consulted and our ini-
tial determination is in accordance with those guide-
lines. 

             American Society of Anesthesiolgists (ASA)/ 
Crosswalk 

             FAIR Health Fee Schedule Data 
             National Correct Coding Manual 
             PCIM Current Procedural Terminology Man-

ual (CPT Coding Manual) 
             PCIM International Classification of Dis-

eases-Clinical 
             Modification (ICD-9-CM Coding Manual) 
             Trilogy Consulting Group, Inc.’s Claims Ad-

ministrative Handbook 
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             Medical Review by Consulting Medical Team 
             Repricing information from the PPO 
   XX     Other: The excluded charges have been deter-
mined by the Plan to exceed the allowable claim limits 
under the terms of the Plan Document. The claimant 
should not be balance billed for these amounts. 

Based upon our review, we have determined that the 
claim was properly processed and we are unable to 
adjust this claim under plan guidelines. Should you 
have other information for review, please feel free to 
send it to our office for further consideration. Please 
note that any questions regarding repricing by the PPO 
should be directed to that PPO. 

Sincerely, 
Claim Review Unit 
Claims Processing Dept. 

WARNING: Any person who, with the intent to de-
fraud or knowing that he/she is facilitating a fraud 
against an insurer, submits an application or files a 
claim containing a false or deceptive statement is 
guilty of insurance fraud or health care fraud under 
state and/or federal law. To report suspected fraud, 
call 1-877-9FRAUD9 (1-877-937-2839). 

1975 Tamarack Rd. - Newark, OH 43055 - 
phone (800) 423-3151 - fax (740) 522-5002 
medben@medben.com - www.medben.com 
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MedBen 
P.O. Box 1099 
Newark, OH 43058-1099 

Electronic Service  
Requested 

DAVITA 
2476 SWEDESFORD RD 
 STE 150 
MALVERN, PA 19355-1456 

MedBen® 
health. benefits.

Group #:
Member: 

PID: 
Claim #:

Claimant:
Date of Service:

Patient#:
 
March 5, 2018 

Dear Provider: 

We received your request to reconsider the payment de-
termination of the referenced claim. We have reviewed 
your request and confirmed that the claim was pro-
cessed in accordance with the plan’s governing docu-
ment.  Additionally, during a claim review, the 
following sources are often reviewed. If indicated, the 
following items have also been consulted and our ini-
tial determination is in accordance with those guide-
lines. 

             American Society of Anesthesiolgists (ASA)/ 
Crosswalk 

             FAIR Health Fee Schedule Data 
             National Correct Coding Manual 
             PCIM Current Procedural Terminology Man-

ual (CPT Coding Manual) 
             PCIM International Classification of Dis-

eases-Clinical 
             Modification (ICD-9-CM Coding Manual) 
             Trilogy Consulting Group, Inc.’s Claims Ad-

ministrative Handbook 
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             Medical Review by Consulting Medical Team 
             Repricing information from the PPO 
   XX     Other: The excluded charges have been deter-
mined by the Plan to exceed the allowable claim limits 
under the terms of the Plan Document. The claimant 
should not be balance billed for these amounts. 

Based upon our review, we have determined that the 
claim was properly processed and we are unable to 
adjust this claim under plan guidelines. Should you 
have other information for review, please feel free to 
send it to our office for further consideration. Please 
note that any questions regarding repricing by the PPO 
should be directed to that PPO. 

Sincerely, 
Claim Review Unit 
Claims Processing Dept. 

WARNING: Any person who, with the intent to de-
fraud or knowing that he/she is facilitating a fraud 
against an insurer, submits an application or files a 
claim containing a false or deceptive statement is 
guilty of insurance fraud or health care fraud under 
state and/or federal law. To report suspected fraud, 
call 1-877-9FRAUD9 (1-877-937-2839). 

1975 Tamarack Rd. - Newark, OH 43055 - 
phone (800) 423-3151 - fax (740) 522-5002 
medben@medben.com - www.medben.com 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF OHIO 

EASTERN DIVISION 
 
DAVITA INC. AND 
DVA RENAL 
HEALTHCARE, INC., 

    Plaintiffs, 

  v. 

MARIETTA MEMORIAL 
HOSPITAL EMPLOYEE 
HEALTH BENEFIT PLAN, 
MARIETTA MEMORIAL 
HOSPITAL, AND MEDI-
CAL BENEFITS MUTUAL 
LIFE INSURANCE CO. 

    Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 2:18-CV-1739

Judge Sarah D. Morrison

Magistrate Judge Kim-
berly A. Jolson 

 
AMENDED RULE 26(f ) REPORT 

(Filed Feb. 5, 2021) 

 The parties previously held a meeting, pursuant to 
Federal Rule of Civil Procedure 26(f ), on April 9, 2019 
that was attended by: 

Bobby R. Burchfield, James W. Boswell III, 
and Jennifer S. Lewin (King & Spalding LLP), 
and Jason P. Conte (Ulmer & Berne LLP) 
Counsel for Plaintiffs DaVita Inc. and DVA 
Renal Healthcare, Inc. 
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William H. Prophater, Jr. (Newhouse, Prophater, 
Kolman & Hogan, LLC) 
Counsel for Defendants Marietta Memorial 
Hospital Employee Benefit Plan and Marietta 
Memorial Hospital 

Rodney A. Holaday (Vorys, Sater, Seymour 
and Pease LLP)  
Counsel for Defendant Medical Benefits Mu-
tual Life Insurance Co. 

 On February 5, 2021, the parties again conferred 
about the discovery plan and case deadlines after re-
mand of this case from the Sixth Circuit. See Da Vita, 
Inc. et al. v. Marietta Mem. Hosp. Employee Health Ben-
efit Plan, et al., No. 19-4039 (6th Cir. Oct. 14, 2020). 
This Amended Rule 26(f ) Report represents the par-
ties’ proposed detailed discovery plan and case dead-
lines as ordered by the Court. See D.E. #52 (requiring 
that the parties “file a joint status report within 14 
days of the Sixth Circuit’s issuance of the mandate”). 

1. CONSENT TO MAGISTRATE JUDGE 

 Do the parties consent to Magistrate Judge juris-
diction pursuant to 28 U.S.C. § 636(c)? 

 ___ YES  X NO 

2. INITIAL DISCLOSURES 

 Have the parties agreed to make initial disclo-
sures? 

 X YES  ___ NO  ___ The proceeding is ex-
empt under Rule 26(a)(1)(B) 
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 Such initial disclosures shall be made by March 
19, 2021. 

3. VENUE AND JURISDICTION 

 Are there any contested issues related to venue or 
jurisdiction? 

 ___ YES  X NO 

4. PARTIES AND PLEADINGS 

a. The parties agree that defendants shall file 
Answers or other responses to the Complaint 
on or before March 5, 2021, unless plaintiffs 
file an amended complaint. 

b. The parties agree that any motion or stipula-
tion to amend the pleadings or to join addi-
tional parties shall be filed 30 days from the 
date the Sixth Circuit’s mandate issues. 

c. If the case is a class action, the parties agree 
that the motion for class certification shall be 
filed by N/A (the case is not a class action). 

5. MOTIONS 

a. Are there any pending motion(s)? 

 ___ YES  X NO 

 If yes, indicate which party filed the motion(s), and 
identify the motion(s) by name and docket number: 

None. 

b. Are the parties requesting expedited briefing 
on the pending motion(s)? 

___ YES  ___ NO  X Not Applicable 
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6. ISSUES 

Jointly provide a brief description of case, including 
causes of action set forth in the complaint, and indicate 
whether there is a jury demand: 

Plaintiffs DaVita Inc. and DVA Renal Healthcare, 
Inc. (“DaVita”) are dialysis treatment providers. 
Defendant Marietta Memorial Hospital funds and 
serves as the plan administrator for Defendant 
Marietta Memorial Employee Health Benefit Plan 
(the “Plan”). Defendant Medical Benefits Mutual 
Life Insurance Co. (“MedBen”) serves as the third 
party administrator of the Plan. DaVita provides 
dialysis to Patient A, a patient with End Stage Re-
nal Disease (“ESRD”) who was formerly a member 
of the Plan until August 31, 2018, when Medicare 
became Patient A’s primary insurance. 

DaVita alleges that certain Plan provisions target 
dialysis treatment in violation of the Medicare 
Secondary Payer Act (“MSPA”). Specifically, 
DaVita contends that Plan provisions that, among 
other things, remove dialysis patients’ access to 
in-network dialysis providers and provide for a 
reduced reimbursement for dialysis services run 
afoul of the MSPA’s prohibition on taking into ac-
count an ESRD patient’s Medicare-eligible status 
and differentiating in the benefits provided to 
ESRD patients on the basis of their need for dial-
ysis. See 42 U.S.C. § 1395y(b)(1)(C). 

DaVita brings its MSPA claims against Defen- 
dants in its own capacity and as assignee of Pa-
tient A. DaVita also sues as assignee of Patient A 
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under ERISA, 29 U.S.C. § 1132(a)(1)(B) to recover 
benefits due under the Plan. 

Following the remand of this case from the Sixth 
Circuit, the following are DaVita’s operative 
claims: 

Count I: Violation of the MSPA (as to Marietta Me-
morial Hospital and the Plan)  
Count II: Claim for ERISA Benefits Pursuant to 
29 U.S.C. §1132(a)(1)(B) (as to all Defendants) 
Count VII: Violation of 29 U.S.C. § 1182(a)(1) (as 
to Marietta Memorial Hospital and the Plan) 

This court previously dismissed the fiduciary 
breach claims in Counts III through VI, and the 
Sixth Circuit affirmed the dismissal. 

DaVita has requested a trial by jury on all issues 
triable by jury. 

7. DISCOVERY PROCEDURES 

a. Plaintiffs respectfully request a fact discov-
ery deadline of eight (8) months from the 
issuance of the Sixth Circuit’s mandate. 
DaVita notes that this timeframe is con-
sistent with the previously-submitted Rule 
26(f ) of the parties in this matter (doc. 34) 
and is reasonable given the scope of this case. 
In addition, Plaintiffs note that Defendants 
sought a stay of mandate from the Sixth Cir-
cuit on the ground that MedBen intends to file 
a petition for writ of certiorari, but after full 
briefing the Sixth Circuit denied a stay on 
that ground. Plaintiffs contend that extended 
discovery on that ground would likewise be in-
appropriate. Further, parties have developed 
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increasing facility for conducting discovery, 
including remote depositions, during the pan-
demic. 

 Defendants, the Plan and MedBen respect-
fully request a fact discovery completion 
date of March 4, 2022. Defendants have indi-
cated an intent to request a writ of certiorari 
from the Sixth Circuit’s Order, and addition-
ally indicate that discovery is taking longer to 
complete under pandemic protocols with cli-
ents generally, particularly as to the identifi-
cation and collection of relevant paper and 
electronic materials. 

b. The parties agree all expert discovery shall 
be completed 90 days from the close of fact 
discovery. 

 The parties agree to schedule their discovery 
in such a way as to require all responses to 
discovery to be served prior to the cut-off date, 
and to file any motions relating to discovery 
within the discovery period unless it is impos-
sible or impractical to do so. If the parties are 
unable to reach an agreement on any matter 
related to discovery, they are directed to ar-
range a conference with the Court. To initiate 
a telephone conference, counsel are directed to 
join together on one line and then call the 
Magistrate Judge’s chambers or provide the 
Court with a call-in number. 

c. Do the parties anticipate the production of 
ESI? X YES ___ NO 
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 If yes, describe the protocol for such produc-
tion: 

 The parties agree to produce documents in the 
following file formats: 

  • TIFF; 

  • Native; and/or 

  • Spreadsheets, presentations, video/audio 
files, and any other file type that is not 
easily converted to an image, shall be pro-
vided in native format. Native file names 
should match the Bates entry for that 
specific record. 

 The parties further agree to produce docu-
ments with logical document breaks, as 
searchable, and with load field enabling re-
view in common litigation databases such as 
Concordance and/or Relativity. 

 After discovery requests are served, the par-
ties agree to meet and confer with respect to 
which metadata fields to produce. 

d. Do the parties intend to seek a protective or-
der or clawback agreement? 

 X YES  ___ NO 

 If yes, such order or agreement shall be pro-
duced to the Court 1 week before initial 
disclosures are due. 

8. DISPOSITIVE MOTIONS 

a. Any dispositive motions shall be filed by 60 
days from the close of expert discovery. 
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b. Are the parties requesting expedited briefing 
on dispositive motions? 

 ___ YES X NO 

9. EXPERT TESTIMONY 

a. Primary expert reports must be exchanged on 
the date that fact discovery closes. 

b. Rebuttal expert reports must be produced 60 
days after the date that primary expert 
reports are exchanged. 

10. SETTLEMENT 

Plaintiffs will make a settlement demand no later than 
90 days after the deadline to amend the plead-
ings or to join additional parties. Defendants will 
respond 45 days after Plaintiffs make a settlement 
demand. The parties agree to participate in mediation 
before the close of fact discovery. 

With respect to ADR/settlement, the parties prefer to 
engage a private mediator. The parties agree to make 
a good faith effort to settle this case. 

The parties understand that they will be expected to 
comply fully with the settlement conference orders 
which require, inter alia, that settlement demands and 
offers be exchanged prior to the conference and that 
principals of the parties attend the conference. 

11. RULE 16 PRETRIAL CONFERENCE 

The Rule 16 Pretrial Conference is scheduled for [TO 
BE INSERTED]. The parties request that the confer-
ence take place by telephone. To initiate this telephone 
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conference, counsel are directed to join together on one 
line and then call the Magistrate Judge’s chambers or 
provide the Court with a call-in number. 

12. OTHER MATTERS 

The parties do not have any other matters for the 
Court’s consideration at this time. 

Signatures: 

Attorneys for Plaintiffs: 

ULMER & BERNE LLP 

/s/ Jason P. Conte 
Jason P. Conte 
Ohio Bar # 0071401 
600 Vine Street, Suite 2800 
Cincinnati, OH 45202-409 
(513) 698-5072 
jconte@ulmer.com 

KING & SPALDING LLP 
Bobby R. Burchfield 
DC Bar # 289124 
Matthew M. Leland 
DC Bar # 495812 
1700 Pennsylvania  
Avenue NW, Suite 200 
Washington, DC 20006 
(202) 737-0500 
bburchfield@kslaw.com 
mleland@kslaw.com 

 

 

 Attorneys for Defendants:

NEWHOUSE, 
PROPHATER, KOLMAN 
& HOGAN, LLC 

/s/ William H. Prophater, Jr.
via email authority 
William H. Prophater, Jr 
Ohio Bar # 0062318 
3366 Riverside Drive, 
Suite 103 
Columbus, OH 43221 
(614) 255-5441 
wprophater@npkhlaw.com

Counsel for Defendants 
Marietta Memorial  
Hospital Employee Benefit 
Plan and Marietta 
Memorial Hospital 

 

 

 



291 

 

James W. Boswell 
Georgia Bar # 069838  
Jennifer S. Lewin 
California Bar # 260462 
1800 Peachtree Street NE 
Atlanta, GA 30309 
(404) 572-4600 
jboswell@kslaw.com 
jlewin@kslaw.com 

Counsel for DaVita Inc. 
and DVA Renal 
Healthcare, Inc. 

VORYS, SATER, SEY-
MOUR AND PEASE LLP 

/s/ Rodney A. Holaday via 
email authority 
Rodney A. Holaday 
Ohio Bar # 0068018 
52 East Gay Street 
Columbus, OH 34216 
(614) 464-6400 
raholaday@orys.com 

Counsel for Defendant 
Medical Benefits Mutual 
Life Insurance Co.
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF OHIO 

COLUMBUS DIVISION 
 
DAVITA INC. AND 
DVA RENAL 
HEALTHCARE, INC., 

    Plaintiffs, 

  v. 

MARIETTA MEMORIAL 
HOSPITAL EMPLOYEE 
HEALTH BENEFIT PLAN, 
MARIETTA MEMORIAL 
HOSPITAL, AND MEDI-
CAL BENEFITS MUTUAL 
LIFE INSURANCE CO. 

    Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 2:18-CV-1739

Judge Sarah D. Morrison
Magistrate 
 Kimberly A. Jolson 

 
FIRST AMENDED COMPLAINT WITH 
JURY DEMAND ENDORSED HEREON 

(Filed Feb. 23, 2021) 

 Plaintiffs DaVita Inc. and DVA Renal Healthcare, 
Inc. (collectively, “DaVita”) file this Amended Com-
plaint against Defendants Marietta Memorial Hospi-
tal Employee Health Benefit Plan (the “Plan”), 
Marietta Memorial Hospital (“Marietta Memorial”), 
and Medical Benefits Mutual Life Insurance Co. 
(“MedBen”) (collectively, “Defendants”) stating as fol-
lows: 
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I. INTRODUCTION 

 1. DaVita provides life-sustaining dialysis treat-
ment to beneficiaries of the Plan who suffer from End 
Stage Renal Disease (“ESRD”). ESRD is the most ad-
vanced stage of chronic kidney disease, and it occurs 
when a patient’s kidneys are no longer able to filter 
waste and excess fluids from the blood. Dialysis re-
places these critical functions. Without either dialysis 
or a kidney transplant, an ESRD patient cannot sur-
vive. 

 2. Citing the “staggering cost” of dialysis for 
ESRD patients, Congress amended the Social Security 
Act in 1972 to provide that any patient suffering from 
ESRD would be eligible for Medicare, regardless of age 
or other condition. This legislation made dialysis 
unique in the healthcare industry because Medicare 
can now relieve ESRD patients, commercial payers, 
and plan administrators like Marietta Memorial of the 
burden of paying for a patient’s dialysis treatment af-
ter 33 months. This includes an initial 3-month waiting 
period plus a 30-month coordination period during 
which Medicare is the secondary payer. Because of this 
unique aspect of dialysis reimbursement, federal law 
requires commercial payers to maintain for dialysis 
patients the same coverage and benefits provided to all 
other covered patients during this 33-month period, 
with no discrimination or differentiation in benefits. 

 3. Just as federal health insurance coverage for 
ESRD is unique, so is the protection Congress enacted 
to prevent group health plans from prematurely 
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dumping patients off of their employer coverage onto 
Medicare. As the Department of Health and Human 
Services explained in adopting regulations on this sub-
ject: 

Beginning in 1980, the Congress passed a se-
ries of amendments to section 1862 of the [So-
cial Security] Act to make Medicare the 
secondary payer for services covered by other 
types of insurance. In general, Medicare is 
now secondary to . . . Group health plans 
(GHPs) that cover end-stage renal disease 
(ESRD) patients (during the first 18 [now 30] 
months of Medicare eligibility or entitlement). 

60 Fed. Reg. 45344, 45345 (Aug. 31, 1995). 

 4. The Medicare Secondary Payer Act (“MSPA”) 
makes “private insurers . . . the ‘primary’ payers and 
Medicare the ‘secondary’ payer” during an individual’s 
first 30 months of ESRD-based Medicare eligibility. 
Notably, the MSPA explicitly prohibits private em-
ployer plans like the Plan from “taking into account” a 
dialysis patient’s eligibility for Medicare or differenti-
ating in the benefits it provides between Medicare-eli-
gible ESRD patients and other plan participants. 42 
U.S.C. § 1395y(b)(1)(C). In enacting the MSPA, Con-
gress was seeking to prevent group employer-spon-
sored plans from shifting onto Medicare the burden of 
serving as the primary payer during the coordination 
period, knowing employers would have economic in-
centives to do so. 
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 5. Federal law also prohibits group health plans 
like the Plan from discriminating against plan partic-
ipants and beneficiaries on the basis of health condi-
tion and medical status, including disability. See 29 
U.S.C. § 1182(a)(1). In enacting section 1182, Congress 
was concerned with group health plans’ disparate 
treatment of individuals based on their health status 
or health status-related factors. 

 6. Notwithstanding federal law against offering 
inferior benefits to individuals with ESRD, the Defen-
dant Plan, as encouraged by Defendant MedBen, did 
exactly that. Only for dialysis patients (all or virtually 
all of whom have ESRD) did the Plan adopt a lower 
reimbursement formula than it offers for other condi-
tions. And whereas the Plan offers a network of provid-
ers for other conditions so that those patients can 
receive the many benefits of in-network services, in-
cluding avoiding most out-of-pocket charges, the Plan 
expressly states that “[t]here is no network for [outpa-
tient dialysis] services.” 

 7. By exposing critically ill patients to higher 
costs and inferior benefits, the Plan increases the like-
lihood those patients prematurely abandon their cov-
erage under the Plan to go onto Medicare. This is 
precisely why employers like Defendant Marietta Me-
morial adopt such provisions in plan documents and 
why Congress enacted penalties that apply to such ac-
tions. Congress made such discriminatory treatment 
illegal through the MSPA and in the Employee Retire-
ment Income Security Act of 1974 (“ERISA”), 29 U.S.C. 
§ 1001 et seq. 
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 8. Defendant MedBen serves as the Third Party 
Administrator (“TPA”) of the Plan. MedBen itself acts 
in a fiduciary capacity in a number of respects and 
has also caused the Plan to breach the fiduciary duties 
it owes to its beneficiaries. On its website, MedBen 
touts its ability to reduce the amounts employers 
spend on dialysis procedures provided to ESRD pa-
tients. MedBen states that “by implementing [its] pro-
prietary dialysis health plan language, employers can 
realize a substantial savings on the procedure.” 
MedBen promotes that one client “who amended their 
plan reported that their dialysis costs fell by 80%.” 
While attempting to save insurance costs in some in-
stances might be a laudable goal, it is not so here be-
cause the savings flow from a blatant violation of 
federal law. MedBen also serves as a TPA for other 
ERISA health benefit plans throughout the Midwest, 
and, on information and belief, employs these same re-
strictions on dialysis in those other plans. 

 9. In its capacity as the TPA for the plans at is-
sue, MedBen has inappropriately induced the Plan to 
slash reimbursement for DaVita’s life-saving dialysis 
treatment for ESRD patients in a way that intention-
ally hurts dialysis patients and is intended to shift 
more of the costs of dialysis onto the Medicare pro-
gram, exactly what Congress sought to avoid in the 
MSPA. 

 10. In this case, DaVita seeks redress for Defen-
dants’ wrongful conduct and systematic underpay-
ments to DaVita for the dialysis services DaVita 
provided to ESRD patients who are members of the 



297 

 

Plan. DaVita brings this action in its own capacity and 
as assignee of Patient A to remedy the wrongs done 
to it by Defendants under the MSPA. See 42 U.S.C. 
§ 1395y(b). DaVita also sues as assignee under ERISA 
§ 502, 29 U.S.C. §§ 1 132(a)(1)(B) & (a)(3), to recover 
benefits due under the Plan, which is covered by 
ERISA. DaVita also sues under ERISA § 502 as as-
signee of Patient A to enjoin the Plan’s adverse provi-
sions directed toward individuals with ESRD as 
prohibited discrimination based on health status fac-
tors under 29 U.S.C. § 1182. 

 
II. PARTIES 

 11. Plaintiff DaVita is a Delaware corporation 
with its principal place of business in Denver, Colo-
rado. DaVita is a leading provider of quality dialysis 
care in the United States. As compared to other dialy-
sis care providers, DaVita has the highest percentage 
of facilities meeting or exceeding quality performance 
standards in the Five-Star Quality Rating System and 
the Quality Incentive Program established by the 
Centers for Medicare & Medicaid Services. For the 
fourteenth consecutive year, Fortune magazine has 
named DaVita one of the World’s Most Admired Com-
panies. As detailed below, DaVita is also the assignee 
of claims from Patient A. 

 12. Plaintiff DVA Renal Healthcare, Inc. is a Ten-
nessee corporation with its principal place of business 
in Denver, Colorado. DVA Renal Healthcare, Inc. is a 
subsidiary of DaVita Inc. DVA Renal Healthcare, Inc. 
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provides dialysis services to ESRD patients through-
out the United States, including in Ohio. 

 13. Defendant Marietta Memorial Hospital Em-
ployee Health Benefit Plan is a self-funded health ben-
efit plan governed by ERISA. The Plan is located in 
Marietta, Ohio. 

 14. Defendant Marietta Memorial Hospital 
funds and serves as the plan administrator for the 
Plan. Marietta Memorial is located in Marietta, Ohio. 

 15. Defendant MedBen is a “benefit manager” for 
the Plan. MedBen is located in Newark, Ohio. Together 
with Marietta Memorial, MedBen exercises control 
and/or authority over the decision to deny or limit ben-
efits to Plan members. 

 
III. JURISDICTION AND VENUE 

 16. This Court has jurisdiction over the subject 
matter of this action pursuant to 28 U.S.C. § 1331 be-
cause this action arises under the laws of the United 
States. This Court also has subject matter jurisdiction 
pursuant to 29 U.S.C. § 1132(e)(1) because the matter 
in controversy involves the enforcement of rights un-
der ERISA. 

 17. This Court has personal jurisdiction over all 
Defendants in this action because Defendants regu-
larly conduct business in the State of Ohio and have 
engaged in the conduct alleged herein in Ohio targeted 
toward Ohio residents, businesses and/or interests. In 
addition, ERISA provides for nationwide service of 
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process. See 29 U.S.C. § 1132(e)(2). All Defendants are 
residents of the United States, and the Court therefore 
has personal jurisdiction over them. 

 18. Venue is proper in this Court pursuant to 
28 U.S.C. § 1391 because a substantial part of the 
events or omissions giving rise to the claims alleged 
herein occurred in this judicial district and because 
Defendants conduct a substantial amount of business 
in this judicial district. Venue is also proper in this dis-
trict pursuant to 29 U.S.C. § 1132(e)(2) because De-
fendants administered relevant ERISA plans in the 
district, the wrongdoing took place in the district, 
and/or Defendants are found in the district. In addi-
tion, many of the Plan members can be found within 
this district. 

 
IV. FACTS 

A. Relationship Among the Parties 

 19. DaVita provides life-saving dialysis treatment 
to approximately 205,000 dialysis patients in 2,795 
outpatient dialysis centers across the United States. 
Until November 8, 2019, DaVita provided dialysis to 
Patient A, an ESRD Patient who was formerly a mem-
ber of the Plan until August 31, 2018, when Medicare 
became Patient A’s primary insurance.1 Patient A 

 
 1 DaVita is not identifying Patient A by name in this Com-
plaint to avoid disclosure of Protected Health Information subject 
to the Health Insurance Portability and Accountability Act 
(“HIPAA”), 42 U.S.C. §§ 1320d et seq. DaVita will disclose the  
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passed away between the time of filing of the original 
Complaint in this action and the filing of this First 
Amended Complaint. 

 20. Virtually all patients requiring dialysis 
treatment are patients suffering from ESRD (as op-
posed to an acute illness or condition requiring shorter-
term dialysis treatment). In 2014, there were nearly 
700,000 ESRD patients in the United States, virtually 
all of whom required dialysis. See United States Renal 
Data System, 2019 Annual Data Report, Reference 
Table B. Prevalence. By contrast, that same year, there 
were only 28,000 patients with acute kidney injury 
who required dialysis. See Pavkov ME, Harding JL, 
Burrows NR., Trends in Hospitalizations for Acute 
Kidney Injury—United States, 2000–2014, Morbidity & 
Mortality Wkly. Rep., March 16, 2018, 67:289–293, Table, 
https://www.cdc.gov/mmwr/volumes/67/wr/mm6710a2.htm. 
And while ESRD patients require an average of three 
treatments per week for the rest of their lives or until 
they receive a kidney transplant, patients with an 
acute kidney injury require dialysis only temporarily. 
Accordingly, nearly all enrollees of the Plan who re-
quire or will require dialysis are individuals with 
ESRD who need such treatment to sustain life. Per-
haps more significantly, because ESRD patients—in 
contrast to AKI patients—constitute the overwhelm-
ing majority of dialysis patients, and because ESRD 
patients require dialysis three times a week for life ra-
ther than for very short periods of time, virtually all 

 
identity of Patient A to Defendants’ counsel subject to appropriate 
confidentiality safeguards consistent with HIPAA. 
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Plan expenditures on dialysis are attributable to pa-
tients with ESRD. 

 21. Hemodialysis, the most common form of di-
alysis, works by circulating and filtering a patient’s 
blood through a machine (known as a dialyzer) that ef-
fectively replaces the function of the kidney. A hemodi-
alysis treatment typically lasts three to four hours and 
is administered three times per week, or approxi-
mately 156 times per year. Individuals suffering from 
ESRD require dialysis treatment for the rest of their 
lives, or until they receive a kidney transplant. As a 
result, ESRD patients tend to require dialysis for long 
periods. Congress made a deliberate policy choice in al-
locating the costs of such treatment between private 
employer coverage and coverage under Medicare (and 
the American taxpayer). 

 22. Many health plans and commercial insurers 
establish network plans for their beneficiaries. The 
plans and insurers negotiate contracts with providers 
to participate in the network. Typically, those pre-
ferred provider contracts give beneficiaries of the plans 
and insurers discounts when they use the in-network 
providers, and the plans and insurers give their bene-
ficiaries incentives, such as lower deductibles and co-
payments, to use the in-network providers. Providers 
who are out of network may still treat beneficiaries of 
these plans and insurers, but that exposes the benefi-
ciaries to higher payments to healthcare providers. 

 23. Like all other dialysis providers, DaVita does 
not have a contract with Marietta Memorial stating 
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terms and conditions for its services to Plan members. 
Thus, DaVita is “out-of-network” with the Plan. 

 
B. The Plan Provisions Governing Reim-

bursement 

 24. The Marietta Memorial Hospital Employee 
Health Benefit Plan Summary Plan Description is 
attached hereto as Exhibit A. The Plan is a PPO plan 
that provides three levels of benefits. MedBen is the 
TPA for the Plan. The highest level of reimbursement 
(Tier 1) is available for services received from Pre-
ferred Providers who are part of the Marietta Memo-
rial Physician-Hospital Organization (PHO). The 
second highest level of reimbursement (Tier 2) is avail-
able for services received from Providers who are part 
of a preferred provider network but who are not di-
rectly affiliated with Marietta Memorial (i.e., not part 
of the Marietta Memorial PHO). The lowest reimburse-
ment level (Tier 3) applies to providers, like DaVita, 
who are “out-of-network.” 

 25. Unlike its coverage for other services, the 
Marietta Memorial Plan offers no network of con-
tracted dialysis providers. The summary plan descrip-
tion for the Marietta Memorial Plan explicitly states 
that, for dialysis, “[t]here is no network for these ser-
vices.” Ex. A at 17. Therefore, all providers of dialysis 
for the Marietta Memorial Plan ESRD patients are 
out-of-network and subject to a discriminatory reim-
bursement methodology described below. 
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 26. The Plan generally provides for reimburse-
ment based on a “reasonable and customary” fee if a 
provider is “out-of-network.” A “reasonable and cus-
tomary” amount is understood in the healthcare indus-
try to be a measure of reimbursement based on 
providers’ billed charges in a particular geographic 
area.2 “Reasonable and customary” is not generally un-
derstood in the industry to be a discounted, in-network 
managed care rate or a discounted rate based on a per-
centage of what Medicare will pay for the service. 

 27. Here, however, the Plan unlawfully singles 
out dialysis services for further reimbursement limita-
tions. Unlike reimbursement for other out-of-network 
services which are reimbursed based on an actual “rea-
sonable and customary” fee, the Marietta Memorial 
Plan summary plan description provides an “alterna-
tive basis for payment” applicable only to “dialysis-re-
lated services and products.” The summary plan 
description states that the Plan will reimburse out-of-
network dialysis providers a “reasonable and custom-
ary” amount that “will not exceed the maximum 
payable amount applicable . . . which is typically 
one hundred twenty-five percent (125%) of the 
current Medicare allowable fee.”3 Ex. A at 17. In 

 
 2 UCR (Usual, Customary, and Reasonable) is defined as the 
“amount paid for a medical service in a geographic area based on 
what providers in the area usually charge for the same or similar 
medical service.” https://www.healthcare.gov/glossary/ucr-usual-
customary-and-reasonable/ 
 3 The Centers for Medicare & Medicaid Services (CMS) es-
tablishes Medicare rates of reimbursement, which are intended  
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other words, the Marietta Memorial Plan summary 
plan description invents a definition of “reasonable 
and customary” (tying it to a Medicare-based rate) that 
is contrary to the industry-wide understanding of 
that term, and then applies that newly-invented defi-
nition solely for out-of-network dialysis services. By 
imposing a Medicare-based rate for dialysis services, 
Defendants intentionally and knowingly reduced reim-
bursement far below industry-accepted standards for 
“reasonable and customary” reimbursement. 

 28. The Plan’s differential treatment of dialysis 
patients directly and severely impacted Patient A (the 
Plan’s member). For the dialysis service itself, the Plan 
reimburses at a much lower rate. The Plan specifies a 
70% plan benefit for the actual dialysis treatment. 
However, the 70% that the Plan pays for dialysis treat-
ment is a percentage of a depressed number: the Plan 
pays 70% of 125% of the Medicare rate, equaling 87.5% 
of the Medicare rate, and the Medicare rate is already 
far below the industry-wide definition of a “reasonable 
and customary” fee. Likewise, for most claims that 
DaVita submitted, the Plan provided no separate re-
imbursement for dialysis-related drugs. And, for some 
claims for reimbursement submitted by DaVita, the 
Plan has reimbursed only 50% of DaVita’s charges for 
dialysis-related drugs. Moreover, all, or virtually all, of 
the enrollees who are affected by this discriminatory 
provision are Plan members suffering from ESRD. 

 
to govern the amount a provider will receive from Medicare to 
cover a given service provided to a Medicare beneficiary. 
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C. DaVita Provides Dialysis to a Member 
of the Plan With ESRD and Submits 
Claims for Reimbursement to the Plan 

 29. Patient A suffered from ESRD and was a 
member of the Plan up until August 31, 2018 when 
Medicare became Patient A’s primary insurance and 
began making conditional payments to cover Patient 
A’s dialysis treatment. On July 1, 2017, Patient A be-
came entitled to Medicare by virtue of having ESRD. 
Patient A received dialysis treatment from a DaVita 
dialysis location known as Grand Central Dialysis on 
an out-of-network basis beginning on April 15, 2017. 
DaVita’s treatment of Patient A continued until No-
vember 8, 2019. 

 30. While Patient A was a member of the Plan, 
Marietta Memorial reimbursed DaVita at 70% of a de-
pressed rate, i.e., 125 percent of the Medicare rate for 
those services. 

 31. As is customary in the provision of 
healthcare services, before receiving treatment, Pa-
tient A signed an “Assignment of Benefits” form that 
documents the assignment of the patient’s rights to re-
imbursement to DaVita. The form provided: 

I hereby assign to Facility and DaVita all of 
my right, title and interest in any cause of ac-
tion and/or any payment due to me (or my es-
tate) under any employee benefit plan, 
insurance plan, union trust fund, or similar 
plan (‘Plan’), under which I am a participant 
or beneficiary, for services, drugs or supplies 
provided by Facility to me or my dependents 
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for purposes of creating an assignment of ben-
efits under ERISA or any other applicable law. 
I also hereby designate DaVita as a benefi-
ciary under any such Plan and instruct that 
any payment be made solely to and sent di-
rectly to DaVita. If I receive any payment di-
rectly from any Plan for services, drugs or 
supplies provided to me by DaVita, including 
insurance checks, I recognize that such pay-
ment sent directly to me was inappropriate 
and I agree to immediately endorse and for-
ward such payment to DaVita. 

 32. During the time Patient A was receiving cov-
erage from the Plan, DaVita submitted on behalf of 
Patient A to MedBen claims for reimbursement of the 
charges for the dialysis services provided. MedBen 
then directly reimbursed DaVita for these services in 
DaVita’s capacity of assignee of the patient’s rights un-
der the ERISA plan. 

 33. The assignments Patient A executed entitle 
DaVita to assert the patient’s legal rights under 
ERISA, including the rights to recover benefits and to 
seek legal and equitable relief as to unpaid benefits. 
DaVita notified the Plan on each claim form that it was 
in possession of an assignment of benefits. Defendants 
accepted DaVita’s assignment of benefits, as demon-
strated by repeatedly making payments directly to 
DaVita in accordance with the assignments. 

 34. After providing dialysis treatment to Patient 
A, DaVita submitted claims for reimbursement to 
MedBen. DaVita did so by submitting claims 
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information on a UB-04 claim form, which indicated 
the dates of treatment, the treatment provided, and 
that DaVita had obtained an assignment from the pa-
tient. 

 35. Likewise, DaVita regularly submitted to 
MedBen timely appeals of MedBen’s payment determi-
nations relating to the dialysis services provided to 
Patient A. In appealing these payment determinations, 
DaVita stated that MedBen was “taking a substantial 
reduction of the charges based on ‘reasonable and 
customary’ fee determinations,” and that DaVita has 
“made numerous attempts to address this issue, but 
we have still not been provided with the actual evi-
dence that supports these reductions.” In issuing de-
cisions on DaVita’s appeals, MedBen exercised 
discretionary authority and control over the decision to 
pay benefits under the Plan. In denying DaVita’s ap-
peals, MedBen stated that the “excluded charges have 
been determined by the Plan to exceed the allowable 
claim limits under the terms of the Plan Document.” 
Exhibit B. Although MedBen stated further that 
“[t]he claimant should not be balance billed for these 
amounts,” MedBen lacked any contractual or other au-
thority to prohibit DaVita from billing Patient A for the 
unpaid amounts. 

 
D. The Dialysis Industry and ESRD 

1. Medicare’s Unique Coverage of ESRD 

 36. In 2017, nearly 750,000 people in the United 
States suffered from ESRD, and approximately 
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124,000 people started treatment for ESRD that year. 
According to the Centers for Disease Control and Pre-
vention, every 24 hours, more than 300 people begin as 
new dialysis patients for treatment for kidney failure 
in the United States. 

 37. In response to a historic lack of available pri-
vate health coverage for dialysis for patients with 
ESRD, Congress passed legislation in 1972 providing 
coverage under Medicare for dialysis services to indi-
viduals suffering from ESRD, regardless of their age or 
whether they would otherwise qualify for Medicare. 
Over the years, insurers increasingly added dialysis 
coverage to their plans to cover gaps in Medicare’s di-
alysis coverage. In the 1980s and 1990s, Congress 
passed a series of amendments to the Social Security 
Act that made Medicare the secondary payer for dialy-
sis services for individuals with ESRD covered by 
other types of insurance. According to the 1995 final 
Rule preamble discussing amendments to the MSPA, 
the “intent of the MSP provisions is to ensure that 
Medicare does not pay primary benefits for services for 
which a [group health plan] . . . is the proper primary 
payer and that beneficiaries covered under these plans 
are not disadvantaged vis-à-vis other individuals who 
are covered under the plan but are not entitled to Med-
icare.” 60 Fed. Reg. 45344 (Aug. 31, 1995). 

 38. Federal law now provides that ESRD pa-
tients who are enrolled in group health plans have the 
right to choose to retain coverage through their em-
ployer-based plans for an additional 30 months after 
they become eligible for Medicare because of a 
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diagnosis of ESRD. The patient’s existing plan, in turn, 
is obligated to pay as the primary insurer for dialysis 
treatment until Medicare becomes the primary payer. 
The 30-month coordination period begins, in most 
cases, after a 3-month “waiting” or “qualification” pe-
riod that precedes the inception of Medicare coverage. 
During the 30-month coordination period, the group 
health plan pays as the primary insurer and Medicare 
functions as the secondary payer. 

 
2. The Medicare Secondary Payer Act 

Protects Dialysis Patients, Providers, 
and the Medicare Program 

 39. Although ESRD patients are eligible to drop 
out of their group health plans and begin receiving 
Medicare coverage immediately after the “waiting” or 
“qualification” period, many such patients opt to stay 
in their private group health plans through the entire 
30-month coordination period and beyond for a variety 
of reasons. For example, members with ESRD who are 
enrolled in employer group plans that do not take into 
account the member’s ESRD status or differentiate in 
the benefits provided on the basis of ESRD are nor-
mally able to receive treatments in network, and thus 
have less financial exposure due to lower deductibles, 
co-payments, and coinsurance. In addition, private em-
ployer group plans generally offer members better dis-
ease management services, which are important for 
critically ill dialysis patients who suffer from multiple 
co-morbidities, i.e., other diseases or disorders that co-
occur with ESRD such as diabetes, hypertension, 
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cardiovascular disease, neurological problems, and 
malnutrition. Importantly, private plans also typically 
provide family coverage, which dialysis patients lose if 
they drop the plan coverage and opt for Medicare. 

 40. While ESRD patients have these incentives 
to maintain their group health plan coverage, the em-
ployer plans, by contrast, have an incentive to unload 
ESRD patients whose chronic illness costs the plan 
more than their other enrollees. As previously ex-
plained, ESRD patients typically require dialysis ser-
vices for long periods of time at great expense. In order 
to ensure that group health plans like the Marietta 
Memorial Plan do not improperly induce ESRD pa-
tients to cancel health plan coverage to which they 
would otherwise be entitled, Congress enacted the 
“take into account” and “anti-differentiation” provi-
sions of the MSPA, 42 U.S.C. § 1395y(b)(1)(C). 

 41. The MSPA provides that: 

 A group health plan . . .  

(i) may not take into account that an 
individual is entitled to or eligible for 
[Medicare benefits due to end stage renal 
disease] during the [30]-month period 
which begins with the first month in 
which the individual becomes entitled to 
benefits . . . ; and 

(ii) may not differentiate in the ben-
efits it provides between individuals hav-
ing end stage renal disease and other 
individuals covered by such plan on the 
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basis of the existence of end stage renal 
disease, the need for renal dialysis, or in 
any other manner. . . .  

42 U.S.C. § 1395y(b)(1)(C) (emphasis added). 

 42. The regulations implementing the “take into 
account” prohibition clarify that a group health plan 
unlawfully “take[s] into account” an individual’s Med-
icare-eligible status if the plan, among other things: 

• “impos[es] limitations on benefits for a 
Medicare entitled individual that do not apply 
to others enrolled in the plan, such as provid-
ing less comprehensive health care coverage, 
excluding benefits, [or] reducing benefits”; 

• “pay[s] providers and suppliers less for 
services furnished to a Medicare benefi-
ciary than for the same services furnished to 
an enrollee who is not entitled to Medicare”; 
and/or 

• “provide[s] misleading or incomplete in-
formation that would have the effect of in-
ducing a Medicare entitled individual to 
reject the employer plan, thereby making 
Medicare the primary payer.” 

42 C.F.R. § 411.108(a)(5), (8), (9) (emphasis added). 

 43. In other words, the Plan cannot consider the 
fact that a beneficiary may also be covered by Medicare 
or eligible for Medicare coverage in setting benefits or 
payment levels. Nor can the Plan consider the benefi-
ciary’s Medicare coverage or eligibility for coverage in 
taking an action that is designed to induce a 
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beneficiary to prematurely leave the employer plan for 
Medicare. 

 44. The Department of Health and Human Ser-
vices also adopted regulations implementing the “anti-
differentiation” provisions of the MSPA. A group 
health plan “may not differentiate in the benefits it 
provides between individuals who have ESRD and oth-
ers enrolled in the plan, on the basis of ESRD, or the 
need for renal dialysis, or in any other manner.” 42 
C.F.R. § 411.161(b)(1). According to these regulations, 
actions that “differentiate” in the benefits provided in-
clude: 

• “[t]erminating coverage of individuals 
with ESRD, when there is no basis for such 
termination unrelated to ESRD . . . ”; 

• “[i]mposing on persons who have ESRD, 
but not others enrolled in the plan, bene-
fit limitations such as less comprehensive 
health plan coverage, reductions in benefits, 
exclusions of benefits, a higher deducible or 
coinsurance . . . ”; 

• “[c]harging individuals with ESRD higher 
premiums”; and 

• “[p]aying providers . . . less for services 
furnished to individuals who have ESRD 
than for the same services furnished to those 
who do not have ESRD . . . ”. 

42 C.F.R. § 411.161(b)(2) (emphasis added). Taken to-
gether, these provisions prevent commercial insurers 
and employee benefit plans from taking actions with 
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the intent or effect of pushing individuals suffering 
from ESRD off their employer-provided insurance and 
onto Medicare. 

 
3. Dialysis Providers Depend on Ade-

quate Commercial Reimbursement 
To Provide Care 

 45. The vast majority of patients with ESRD—
approximately 90%—receive primary coverage through 
Medicare. Payment rates under Medicare are gener-
ally significantly lower than rates paid by commercial 
insurance plans. 

 46. Thus, providers like DaVita depend heavily 
on revenue from treating patients who are still covered 
through commercial insurance to sustain their busi-
ness and provide accessible healthcare for all of their 
patients. 

 
E. Defendants’ Wrongful Conduct 

 47. On information and belief, MedBen drafted 
the Plan’s governing document and exercises discre-
tion over the payment of benefits jointly with Marietta 
Memorial as the Plan Administrator. 

 48. In contrast to other covered services, the 
Plan does not provide its enrollees any network of pro-
viders for outpatient dialysis services. This means Pa-
tient A did not have, and other enrollees suffering from 
ESRD do not have, any in-network option for dialysis 
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services and are exposed to higher copayments, coin-
surance amounts, and/or deductibles. 

 49. In addition, the Plan document generally 
provides for reimbursement based on a “reasonable 
and customary” fee if a provider is “out-of-network.” 
However, the Plan unlawfully singles out dialysis ser-
vices and provides a dramatically lower reimburse-
ment rate for dialysis treatment provided on an out-of-
network basis, referred to as an “alternative basis for 
payment” applicable only to “dialysis-related services 
and products.” The summary plan description provides 
for reimbursement for other out-of-network services, 
at a “reasonable and customary” fee. (As explained 
above, the concept of “reasonable and customary” fee is 
understood in the healthcare industry to be a fee based 
on what providers charge in a given geographic area.) 
With respect to out-of-network dialysis, however, the 
Plan reimburses providers a “reasonable and custom-
ary” amount that “will not exceed the maximum 
payable amount applicable . . . which is typically 
one hundred twenty-five percent (125%) of the 
current Medicare allowable fee.” Ex. A at 17. In 
other words, the Marietta Memorial Plan document 
manipulates the definition of “reasonable and custom-
ary” to be based on a percentage of Medicare (contrary 
to the general industry understanding of usual, cus-
tomary, and reasonable rates), and does so solely for 
out-of-network dialysis services. Eliminating in-net-
work benefits for dialysis treatment coupled with the 
exposure to higher out-of-pocket costs illegally 



315 

 

encourages, or even forces, ESRD patients to move 
from the Plan to Medicare. 

 50. The Plan also provides that, to the extent 
benefits are available from Medicare, “[b]enefits un-
der this Plan will be reduced to the extent that the Par-
ticipant or his or her Dependents are reimbursed or 
entitled to reimbursement for those expenses by Med-
icare.” Ex. A at 85. In other words, to the extent that 
an enrollee is covered by or eligible for Medicare, the 
Plan provides that the amount the Plan will reimburse 
will be reduced by the amount that Medicare pays or 
could pay. This provision expressly reduces employer 
health plan benefits based on an enrollee’s Medicare-
eligible status and runs afoul of the MSPA’s prohibi-
tion against “tak[ing] into account” an individual’s 
Medicare-eligible status. By reducing benefits, this 
provision also exposes ESRD patients, including Pa-
tient A while Patient A participated in the Plan, to 
higher out-of-pocket costs and has the effect of encour-
aging enrollees to drop their employer-provided cover-
age prematurely and go on Medicare before the ESRD 
coordination period has run its course. 

 51. Finally, the Plan imposes on dialysis, and 
only dialysis, heightened scrutiny from the plan, such 
as “cost containment review” and “claim audit and/or 
review.” Ex. A at 58. These unusual plan terms, calling 
out dialysis specifically for extra scrutiny as well as 
unspecified “administrative services” further encour-
ages dialysis patients, and especially ESRD patients, 
to abandon the Plan and move onto Medicare. 
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 52. Both separately, and when considered in 
combination, these Plan provisions expressly target di-
alysis treatment and, in doing so, the Plan illegally 
takes into account an ESRD patient’s Medicare eligible 
status, in addition to differentiating benefits between 
those with ESRD and others enrolled in the Plan. 
Nearly every patient requiring dialysis has ESRD, as 
did Patient A, and all, or virtually all, of the Plan’s 
expense for dialysis is for services to patients with 
ESRD. Thus, these provisions removing dialysis pa-
tients’ access to in-network options, drastically reduc-
ing reimbursement, and singling out dialysis benefits 
for heightened scrutiny run afoul of the MSPA’s prohi-
bition on taking into account an ESRD patient’s Medi-
care-eligible status when determining their benefits, 
see 42 U.S.C. § 1395y(b)(1)(C)(i), and differentiating 
in the benefits it provides ESRD patients on the basis 
of their need for renal dialysis. 42 U.S.C. 
§ 1395y(b)(1)(C)(ii). These Plan provisions and Defend-
ants’ conduct in targeting dialysis treatment also run 
afoul of the prohibition in 29 U.S.C. § 1182(a)(1) on 
group health plans establishing rules for eligibility 
and continued eligibility based on health status-re-
lated factors, including health status, medical condi-
tion, and disability. 

 53. DaVita suffered damages as a result of De-
fendants’ actions. In addition, although Patient A is no 
longer a member of the Plan as of August 31, 2018, and 
is now deceased, when Medicare became the patient’s 
primary insurance, the harms that DaVita has suf-
fered as a result of Defendants’ conduct in removing 
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dialysis patients’ access to in-network options, drasti-
cally reducing reimbursement, and singling out dialy-
sis benefits for heightened scrutiny are capable of 
repetition, yet evading review. Specifically, DaVita 
(and its dialysis patients) are subjected to the discrim-
inatory Plan provisions and drastically reduced bene-
fits during the 3-month waiting period and 30-month 
coordination period during which Medicare is the sec-
ondary payer. As was the case with Patient A, the pa-
tient may go onto Medicare before well before the 33-
month period is over. This duration is too short to be 
fully litigated prior to the end of the coordination pe-
riod. Moreover, there is a reasonable expectation that 
DaVita will be subjected to the same discriminatory 
conduct by Defendants again, given DaVita’s status as 
a lead provider of dialysis services and the widespread 
prevalence of ESRD in the population. Finally, DaVita 
is still owed money for Defendants’ underpayments 
during Patient A’s life, and the Medicare program is 
still out of pocket for the period of time that Patient A 
was prematurely on Medicare. 

 
COUNT I 

VIOLATION OF THE MEDICARE  
SECONDARY PAYER ACT 

(As to Marietta Memorial and the Plan) 

 54. The allegations contained in paragraphs 1 
through 53 are incorporated by reference as if fully set 
forth herein. 
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 55. The Plan places dialysis patients, almost all 
of whom have ESRD, at a significant disadvantage. 
First, in contrast to other services, the Plan explicitly 
states that, for dialysis, “[t]here is no network for these 
services.” Then, having eliminated network coverage 
for all dialysis patients, the Plan imposes a sharply re-
duced reimbursement rate for all out-of-network dial-
ysis treatment, basing the reimbursement on a so-
called “reasonable and customary” rate that is actually 
based on a percentage of the Medicare rate. The Plan 
document also gives the Plan Administrator (i.e., Mari-
etta Memorial) discretion to impose a number of addi-
tional burdens on claims of individuals with ESRD 
(i.e., members who require dialysis) such as “claim au-
dits,” “cost containment review,” and unspecified “ad-
ministrative services.” 

 56. While Patient A was a participant in the 
Plan, DaVita provided regular dialysis treatment to 
Patient A and continued to treat Patient A after Pa-
tient A ceased participating in the Plan. As an out-of-
network dialysis provider, DaVita was subject to the 
discriminatory and artificially low “alternative basis 
for payment” for dialysis services. 

 57. The Plan’s practices violate the “take into ac-
count” and “anti-differentiation” prohibitions of the 
MSPA. The Plan imposes limitations on the benefits for 
a Medicare-entitled individual that do not apply to oth-
ers enrolled in the Plan. These benefit limitations are 
specifically identified by the regulations as actions that 
constitute unlawfully “taking into account” that an 
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individual is entitled to or eligible for Medicare based 
on ESRD. See 42 C.F.R. § 411.108(a)(5); § 411.161(a). 

 58. The Plan also unlawfully differentiates in 
the benefits it provides between individuals having 
ESRD and the benefits provided to other individuals 
covered by the Plan. See 42 U.S.C. § 1395y(b)(1)(C)(ii). 
As a result of this conduct, Patient A, during the time 
Patient A participated in the Plan, was exposed to ad-
ditional payment obligations not faced by other plan 
enrollees who do not have ESRD or do not require di-
alysis. For example, Patient A was exposed to higher 
co-pays, co-insurance, and deductibles. These provi-
sions were intended to, and did, force Patient A to leave 
the Plan and enroll prematurely in Medicare, at sub-
stantial cost to the Medicare Program. 

 59. Defendants are motivated by their desire to 
induce members of the Plan with ESRD to drop out of 
the Plan and instead enroll in Medicare. MedBen spe-
cifically emphasizes the high cost of dialysis treatment 
for ESRD patients in promoting to its customers 
MedBen’s proprietary (and illegal) methods that pur-
port to reduce costs related to dialysis reimbursement. 

 60. DaVita has been damaged as a result of De-
fendants’ failure to provide appropriate reimburse-
ment as primary payer for its enrollees and other 
illegal practices in violation of the MSPA. Accordingly, 
DaVita, as an assignee of Patient A and in its own 
right, is entitled to double-damages pursuant to 42 
U.S.C. § 1395y(b)(3)(A). 
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COUNT II 

CLAIM FOR ERISA BENEFITS 
PURSUANT TO 29 U.S.C. § 1132(a)(1)(B) 

(As to All Defendants) 

 61. The allegations contained in paragraphs 1 
through 60 are incorporated by reference as if fully set 
forth herein. 

 62. Section 502 of ERISA allows a participant or 
beneficiary covered by a welfare benefit plan to sue to 
“recover benefits due . . . under the terms of his plan, 
to enforce rights under the terms of the plan, or to clar-
ify . . . rights to future benefits under the terms of the 
plan.” 29 U.S.C. § 1 132(a)(1)(B). Section 502 also al-
lows a participant or beneficiary “to enjoin any practice 
or act which violates [ERISA] or the terms of the plan” 
or “to obtain other appropriate equitable relief[.]” Id. 
§ 1132(a)(3). 

 63. DaVita is the assignee of health care benefits 
to which Plan members are entitled and is therefore 
entitled in its capacity as assignee to recover benefits 
due under the terms of the Plan. DaVita has standing 
as an assignee to assert the claims of Patient A. 

 64. An ERISA claim for benefits under 29 U.S.C. 
§ 1132(a)(1)(B) can be brought against plans, plan fi-
duciaries, plan administrators, and TPAs that exercise 
discretion over the payment of plan benefits. The Plan 
is a self-funded employer group plan governed by 
ERISA. Marietta Memorial serves as the named plan 
administrator for the Plan. MedBen is the named TPA 
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and/or the claims administrator for the Plan and exer-
cises discretion over the payment of plan benefits. In 
particular, the summary plan description gives 
MedBen authority over the “consideration” and “settle-
ment” of claims. See Ex. A at 21. MedBen in fact exer-
cised discretionary authority and control over the 
decision to pay plan benefits in rendering initial bene-
fit determinations and served as the entity to conduct 
discretionary review of appeals of the denial of plan 
benefits. See Ex. B. 

 65. DaVita has exhausted the administrative 
remedies under the ERISA plan at issue. DaVita either 
submitted timely written appeals to MedBen, or is ex-
cused from exhausting its administrative remedies be-
cause MedBen failed to follow claims procedures 
required by ERISA and its implementing regulations. 
See 29 C.F.R. § 2560.503-1. Alternatively, exhaustion of 
administrative remedies was not required in whole or 
in part because it was futile. 

 66. With respect to Patient A, Marietta Memo-
rial was required to reimburse DaVita pursuant to the 
terms of the Plan document and other applicable law. 
As explained below, to the extent the Plan terms pro-
vide for reimbursement based on terms that violate 
federal law, those provisions must be severed. See 29 
U.S.C. § 1 132(a)(3). 

 67. The Plan eliminates in-network coverage for 
dialysis services. In addition, the Plan provides for an 
“alternative basis for payment” applicable only to “di-
alysis-related services and products.” Further, the Plan 
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provides a strikingly low reimbursement rate for dial-
ysis treatment that is based on a percentage of the 
Medicare rate (instead of reasonable and customary 
rates). These provisions are illegal because they violate 
the “take into account” and “anti-differentiation” pro-
hibitions of the MSPA. As noted above, by imposing 
limitations on the benefits for a Medicare-entitled in-
dividual that do not apply to others enrolled in the 
Plan, these provisions run afoul of the MSPA’s intent 
that Medicare-eligible patients not be disadvantaged 
in relation to other individuals who are covered under 
the Plan but are not eligible for or entitled to coverage 
under Medicare. Because these payment provisions 
targeting dialysis-related treatment are illegal, they 
must be severed from the Plan.4 See 29 U.S.C. 
§ 1132(a)(3). Accordingly, the Plan is obligated to reim-
burse DaVita for the out-of-network services provided 
to Patient A, at its undiscounted charges or, at a mini-
mum, at the reasonable and customary rates for dialy-
sis as typically understood in the industry. 

 68. Defendants’ conduct constitutes a breach of 
the ERISA plans at issue and an abuse of discretion. 
Such conduct has denied DaVita benefits to which it is 
entitled as assignee. 

 
 4 The Plan’s summary plan description contains a severabil-
ity provision that provides: “In the event that any section of this 
provision is considered invalid or illegal for any reason, said inva-
lidity or illegality shall not affect the remaining sections of this 
provision and Plan. The section shall be fully severable. The Plan 
shall be construed and enforced as if such invalid or illegal sec-
tions had never been inserted in the Plan.” 
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 69. Defendants’ failure to pay DaVita what they 
were obligated to pay for the dialysis services provided 
to Patient A was motivated by their desire to transfer 
liability for treatment of ESRD patients onto the dial-
ysis provider, the Medicare program, and the patients 
themselves. Accordingly, their actions constitute a con-
flict of interest and bad faith. Defendants’ refusal to 
pay DaVita for claims for dialysis rendered to Patient 
A at the legally required levels was wrong, incorrect, 
improper, unlawful, not based on any evidence, an 
abuse of discretion, and/or arbitrary and capricious. 

 70. As assignee of the benefits to which members 
of the ERISA plan at issue are entitled pursuant to 
their plans, DaVita demands recovery of benefits and 
all other relief due pursuant to 29 U.S.C. § 1 
132(a)(1)(B) against Defendants. 

 
COUNT III 

VIOLATION OF 29 U.S.C. § 1182(a)(1) 

(As to Marietta Memorial and the Plan) 

 71. The allegations contained in paragraphs 1 
through 70 are incorporated by reference as if fully set 
forth herein. 

 72. ERISA prohibits group health plans like the 
Plan from discriminating against plan participants 
and beneficiaries on the basis of health condition and 
medical status, including disability. 29 U. S.C. § 1182. 
This prohibition applies to improperly reducing bene-
fits on the basis of ESRD. 
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 73. As noted, the Plan discriminated against its 
enrollees suffering from ESRD by eliminating network 
coverage for enrollees with ESRD and, by extension, by 
exposing enrollees to higher costs. 

 74. A violation of 29 U.S.C. § 1182 may be reme-
died by an ERISA participant’s claim “to enjoin any act 
or practice which violates any provision of this sub-
chapter.” See 29 U.S.C. § 1132(a)(3). DaVita, as as-
signee, is thus entitled to an injunction under 29 U.S.C. 
§ 1132(a)(3) of ERISA prohibiting the Plan and 
MedBen from engaging in future discriminatory and 
illegal conduct prohibited by 29 U.S.C. § 1 182(a)(1). 
DaVita is further entitled to attorneys’ fees under 29 
U.S.C. § 1132(g). 

 
PRAYER FOR RELIEF 

 WHEREFORE, Plaintiffs pray that the Court 
award the following relief: 

a) That DaVita be awarded its compensatory 
damages plus applicable prejudgment and 
statutory interest; 

b) That DaVita be awarded statutory double 
damages pursuant to 42 U.S.C. 
§ 1395y(b)(3)(A); 

c) That DaVita recover all benefits due under 
ERISA plans pursuant to 29 U.S.C. 
§ 1132(a)(1)(B); 
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d) That DaVita be awarded reformation of any 
illegal ERISA plan provisions pursuant to 29 
U.S.C. § 1132(a)(3); 

e) That DaVita be awarded injunctive relief and 
appropriate equitable relief under 29 U.S.C. 
§ 1132(a)(3); 

f ) That a trial by jury be had on all issues so tri-
able; 

g) That DaVita recover all costs and expenses of 
this litigation, including its attorneys’ fees 
and expenses pursuant to 29 U.S.C. 
§ 1132(g)(1); and 

h) That DaVita be granted such other and fur-
ther relief as is just and proper. 

Respectfully submitted, 

s/Jason P. Conte 
Jason P. Conte 
ULMER & BERNE LLP 
Ohio Bar No. 0071401 
600 Vine Street, Suite 2800 
Cincinnati, OH 45202-2409 
(513) 698-5072/Fax: (513) 698-5073 
jconte@ulmer.com 
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KING & SPALDING LLP 
Bobby R. Burchfield 
D.C. Bar No. 289124 
Matthew M. Leland 
D.C. Bar No. 495812 
1700 Pennsylvania 
 Avenue NW, Suite 200 
Washington, DC 20006 
(202) 737-0500 
bburchfield@kslaw.com 
mleland@kslaw.com 

James W. Boswell
Ga. Bar No. 069838 
Jennifer S. Lewin 
Ga. Bar No. 397958 
1180 Peachtree Street, N.E.
Atlanta, GA 30309 
(404) 572-4600 
jboswell@kslaw.com 
jlewin@kslaw.com 

 
JURY DEMAND 

 Plaintiffs hereby request a trial by jury on all is-
sues triable by a jury. 

s/ Jason P. Conte 
Jason P. Conte 

 
[The exhibits to the Amended Complaint are identical 
to those attached to the original Complaint and can 

be found at pages 43-281 of the Joint Appendix.] 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF OHIO 

EASTERN DIVISION 
 
DaVita, Inc., et.al., 

    Plaintiffs, 

v. 

Marietta Memorial 
Hospital Employee 

Health Benefit Plan, et.al. 

    Defendants. 

: 
: 
: 
: 
: 
: 
: 
: 
: 

 

Case No. 2:18-cv-01739

Judge Sarah D. Morrison

Magistrate Judge 
Kimberly A. Jolson 

 
DEFENDANTS MARIETTA MEMORIAL 

HOSPITAL EMPLOYEE HEALTH BENEFIT 
PLAN AND MARIETTA MEMORIAL 

HOSPITAL’S ANSWER TO PLAINTIFFS’ 
FIRST AMENDED COMPLAINT  

(Filed Mar. 8, 2021) 

 Now come Defendants, Marietta Memorial Hospi-
tal Employee Health Benefit Plan and Marietta Memo-
rial Hospital, by and through counsel, and hereby 
respond to Plaintiffs’ First Amended Complaint as 
follows: 

FIRST DEFENSE  

 1. Defendants are without knowledge of and, 
therefore, deny the allegations contained in paragraph 
1 of the First Amended Complaint. 
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 2. Defendants are without knowledge of and, 
therefore, deny the allegations contained in paragraph 
2 of the First Amended Complaint. 

 3. Defendants are without knowledge of and, 
therefore, deny the allegations contained in paragraph 
3 of the First Amended Complaint. 

 4. Defendants are without knowledge of and, 
therefore, deny the allegations contained in paragraph 
4 of the First Amended Complaint. 

 5. Defendants admit that health plans are pro-
hibited from discriminating against plan participants 
on the basis of health conditions, and deny the re-
maining allegations contained in paragraph 5 of the 
Amended Complaint. 

 6. Defendants deny the allegations contained in 
paragraph 6 of the First Amended Complaint. 

 7. Defendants deny the allegations contained in 
paragraph 7 of the First Amended Complaint. 

 8. Defendants admit that MedBen serves as the 
Third-Party Administrator of the Plan, and deny the 
remaining allegations contained in paragraph 8 of the 
Amended Complaint. 

 9. Defendants deny the allegations contained in 
paragraph 9 of the First Amended Complaint. 

 10. Defendants deny the allegations contained in 
paragraph 10 of the First Amended Complaint. 
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 11. Defendants are without knowledge of and, 
therefore, deny the allegations contained in paragraph 
11 of the First Amended Complaint. 

 12. Defendants are without knowledge of and, 
therefore, deny the allegations contained in paragraph 
12 of the First Amended Complaint. 

 13. Defendants admit the allegations contained 
in paragraph 13 of the First Amended Complaint. 

 14. Defendants admit the allegations contained 
in paragraph 14 of the First Amended Complaint. 

 15. Defendants admit that MedBen is the Third-
Party Administrator for the Plan, and are without 
knowledge of and, therefore, deny the remaining alle-
gations contained in paragraph 15 of the Amended 
Complaint. 

 16. Defendants deny the allegations contained in 
paragraph 16 of the First Amended Complaint. 

 17. Defendants deny the allegations contained in 
paragraph 17 of the First Amended Complaint. 

 18. Defendants deny the allegations contained in 
paragraph 18 of the First Amended Complaint. 

 19. Defendants are without knowledge of and, 
therefore, deny the allegations contained in paragraph 
19 of the First Amended Complaint. 

 20. Defendants deny the allegations contained in 
paragraph 20 of the First Amended Complaint. 
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 21. Defendants are without knowledge of and, 
therefore, deny the allegations contained in paragraph 
21 of the First Amended Complaint. 

 22. Defendants are without knowledge of and, 
therefore, deny the allegations contained in paragraph 
22 of the First Amended Complaint. 

 23. Defendants admit that Plaintiff DaVita does 
not have a contract with Marietta Memorial, and deny 
the remaining allegations contained in paragraph 23 
of the Amended Complaint. 

 24. Defendants admit that the Marietta Memo-
rial Hospital Employee Health Benefit Summary Plan 
description is attached as Exhibit A. The document 
speaks for itself. The remaining allegations contained 
in paragraph 24 are denied. 

 25. Defendants admit that the Marietta Memo-
rial Hospital Employee Health Benefit Plan offers no 
network of contracted dialysis providers, and deny the 
remaining allegations contained in paragraph 25 of 
the Amended Complaint. 

 26. Defendants admit that the Plan provides for 
reimbursement based upon reasonable and customary 
fee if the provider is “out-of-network,” and deny the re-
maining allegations contained in paragraph 26 of the 
Amended Complaint. 

 27. Defendants deny the allegations contained in 
paragraph 27 of the First Amended Complaint. 
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 28. Defendants deny the allegations contained in 
paragraph 28 of the First Amended Complaint. 

 29. Defendants are without knowledge of and, 
therefore, deny the allegations contained in paragraph 
29 of the First Amended Complaint. 

 30. Defendants are without knowledge of and, 
therefore, deny the allegations contained in paragraph 
30 of the First Amended Complaint. 

 31. Defendants are without knowledge of and, 
therefore, deny the allegations contained in paragraph 
31 of the First Amended Complaint. 

 32. Defendants are without knowledge of and, 
therefore, deny the allegations contained in paragraph 
32 of the First Amended Complaint. 

 33. Defendants are without knowledge of and, 
therefore, deny the allegations contained in paragraph 
33 of the First Amended Complaint. 

 34. Defendants are without knowledge of and, 
therefore, deny the allegations contained in paragraph 
34 of the First Amended Complaint. 

 35. Defendants are without knowledge of and, 
therefore, deny the allegations contained in paragraph 
35 of the First Amended Complaint. 

 36. Defendants are without knowledge of and, 
therefore, deny the allegations contained in paragraph 
36 of the First Amended Complaint. 
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 37. Defendants are without knowledge of and, 
therefore, deny the allegations contained in paragraph 
37 of the First Amended Complaint. 

 38. Defendants are without knowledge of and, 
therefore, deny the allegations contained in paragraph 
38 of the First Amended Complaint. 

 39. Defendants deny the allegations contained in 
paragraph 39 of the First Amended Complaint. 

 40. Defendants deny the allegations contained in 
paragraph 40 of the First Amended Complaint. 

 41. Defendants admit the allegations contained 
in paragraph 41 of the First Amended Complaint. 

 42. Defendants are without knowledge of and, 
therefore, deny the allegations contained in paragraph 
42 of the First Amended Complaint. 

 43. Defendants deny the allegations contained in 
paragraph 43 of the First Amended Complaint. 

 44. Defendants deny the allegations contained in 
paragraph 44 of the First Amended Complaint. 

 45. Defendants are without knowledge of and, 
therefore, deny the allegations contained in paragraph 
45 of the First Amended Complaint. 

 46. Defendants are without knowledge of and, 
therefore, deny the allegations contained in paragraph 
46 of the First Amended Complaint. 
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 47. Defendants are without knowledge of and, 
therefore, deny the allegations contained in paragraph 
47 of the First Amended Complaint. 

 48. Defendants are without knowledge of and, 
therefore, deny the allegations contained in paragraph 
48 of the First Amended Complaint. 

 49. Defendants deny the allegations contained in 
paragraph 49 of the First Amended Complaint. 

 50. Defendants deny the allegations contained in 
paragraph 50 of the First Amended Complaint. 

 51. Defendants deny the allegations contained in 
paragraph 51 of the First Amended Complaint. 

 52. Defendants deny the allegations contained in 
paragraph 52 of the First Amended Complaint. 

 53. Defendants deny the allegations contained in 
paragraph 53 of the First Amended Complaint. 

 54. Defendant reasserts and realleges by refer-
ence all of the admissions and denials contained in par-
agraphs 1 through 53 of this Answer as if fully 
rewritten herein in response to paragraph 54 of the 
First Amended Complaint. 

 55. Defendants deny the allegations contained in 
paragraph 55 of the First Amended Complaint. 

 56. Defendants are without knowledge of and, 
therefore, deny the allegations contained in paragraph 
56 of the First Amended Complaint. 
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 57. Defendants deny the allegations contained in 
paragraph 57 of the First Amended Complaint. 

 58. Defendants deny the allegations contained in 
paragraph 58 of the First Amended Complaint. 

 59. Defendants deny the allegations contained in 
paragraph 59 of the First Amended Complaint. 

 60. Defendants deny the allegations contained in 
paragraph 60 of the First Amended Complaint. 

 61. Defendant reasserts and realleges by refer-
ence all of the admissions and denials contained in par-
agraphs 1 through 60 of this Answer as if fully 
rewritten herein in response to paragraph 61 of the 
First Amended Complaint. 

 62. Defendants deny the allegations contained in 
paragraph 62 of the First Amended Complaint. 

 63. Defendants are without knowledge of and, 
therefore, deny the allegations contained in paragraph 
63 of the First Amended Complaint. 

 64. Defendants deny the allegations contained in 
paragraph 64 of the First Amended Complaint. 

 65. Defendants deny the allegations contained in 
paragraph 65 of the First Amended Complaint. 

 66. Defendants are without knowledge of and, 
therefore, deny the allegations contained in paragraph 
66 of the First Amended Complaint. 
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 67. Defendants deny the allegations contained in 
paragraph 67 of the First Amended Complaint. 

 68. Defendants deny the allegations contained in 
paragraph 68 of the First Amended Complaint. 

 69. Defendants deny the allegations contained in 
paragraph 69 of the First Amended Complaint. 

 70. Defendants deny the allegations contained in 
paragraph 70 of the First Amended Complaint. 

 71. Defendant reasserts and realleges by refer-
ence all of the admissions and denials contained in 
paragraphs 1 through 70 of this Answer as if fully re-
written herein in response to paragraph 71 of the First 
Amended Complaint. 

 72. Defendants deny the allegations contained in 
paragraph 72 of the First Amended Complaint. 

 73. Defendants deny the allegations contained in 
paragraph 73 of the First Amended Complaint. 

 74. Defendants deny the allegations contained in 
paragraph 74 of the First Amended Complaint. 

 75. Defendants deny each and every allegation 
not specifically admitted to herein. 

SECOND DEFENSE  

 76. Plaintiffs have failed to state a claim upon 
which relief can be granted. 
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THIRD DEFENSE  

 77. Plaintiffs failed to properly pursue and ex-
haust their administrative remedies. 

FOURTH DEFENSE  

 78. Plaintiffs’ claims are barred by the doctrine 
of unclean hands. 

FIFTH DEFENSE  

 79. Plaintiffs have failed to mitigate their dam-
ages. 

SIXTH DEFENSE  

 80. Plaintiffs’ claims may be barred by the appli-
cable statutes of limitation. 

SEVENTH DEFENSE  

 81. Plaintiffs lack standing to bring their claims. 

EIGHTH DEFENSE  

 82. Plaintiff are not the real party in interest. 

NINTH DEFENSE  

 83. Defendants reserve the right to amend this 
answer to assert additional defenses as they may be-
come known through discovery. 

 WHEREFORE, Defendants, Marietta Memorial 
Hospital Employee Health Benefit Plan and Marietta 
Memorial Hospital request that this matter be dismissed 
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with prejudice and that Defendants be awarded any and 
all relief to which they may be entitled. 

 
 
Respectfully submitted,

NEWHOUSE, PROPHATER, 
KOLMAN & HOGAN, LLC

   /s/ William H. Prophater, Jr.
  D. Wesley Newhouse (0022069)

wnewhouse@npkhlaw.com  
William H. Prophater, Jr. (0062318)
wprophater@npkhlaw.com  
5025 Arlington Centre Blvd., Suite 400
Columbus, Ohio 43220 
Telephone: 614/255-5441 
Facsimile: 614/255-5446 
Counsel for Defendants Marietta Me-
morial Hospital Employee Health 
Benefit Plan and 
Marietta Memorial Hospital
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF OHIO 

COLUMBUS DIVISION 
 
DAVITA, INC., et. al., 

      Plaintiffs, 

v. 

MARIETTA MEMORIAL 
HOSPITAL EMPLOYEE 
HEALTH BENEFIT PLAN, 
et. al., 

      Defendants. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

CASE No.
2:18-CV-1739 

Judge 
Sarah D. Morrison

 
DEFENDANT MEDICAL BENEFITS MUTUAL 
LIFE INSURANCE COMPANY’S ANSWER TO 
PLAINTIFFS’ FIRST AMENDED COMPLAINT 

(Filed Mar. 9, 2021) 

 Defendant Medical Benefits Mutual Life 
Insurance Company (“MedBen”), for its response to 
Plaintiffs’ First Amended Complaint, hereby states as 
follows: 

FIRST DEFENSE 

 1. MedBen denies the allegations of paragraph 1 
for lack of knowledge or information sufficient to form 
a belief. 

 2. Paragraph 2 does not contain any allegations, 
but instead merely states legal conclusions, and, as 
such, does not require a response from MedBen. 
Further, the Social Security Act of 1972 speaks for 
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itself. MedBen denies any allegations inconsistent 
with the Social Security Act of 1972. To the extent that 
an additional response is required, MedBen denies the 
allegations of paragraph 2. 

 3. Paragraph 3 does not contain any allegations, 
but instead merely states legal conclusions, and, as 
such, does not require a response from MedBen. 
Further, the Federal Register speaks for itself. MedBen 
denies any allegations inconsistent with the Federal 
Register. To the extent that an additional response is 
required, MedBen denies the allegations of paragraph 
3. 

 4. Paragraph 4 does not contain any allegations, 
but instead merely states legal conclusions, and, as 
such, does not require a response from MedBen. 
Further, the Medicare Secondary Payer Act (“MSPA”) 
speaks for itself. MedBen denies any allegations 
inconsistent with the MSPA. To the extent that an 
additional response is required, MedBen denies the 
allegations of paragraph 4. 

 5. Paragraph 5 does not contain any allegations, 
but instead merely states legal conclusions, and, as 
such, does not require a response from MedBen. 
Further, 29 U.S.C. § 1182(a)(1) speaks for itself. 
MedBen denies any allegations inconsistent with 29 
U.S.C. § 1182(a)(1). To the extent that an additional 
response is required, MedBen denies the allegations of 
paragraph 5. 

 6. MedBen denies the allegations of paragraph 6. 
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 7. MedBen denies the allegations of paragraph 7. 

 8. MedBen admits that it serves as the Third 
Party Administrator of the Plan as well as for other 
ERISA health benefits plans throughout the Midwest. 
MedBen denies the remaining allegations of 
paragraph 8. 

 9. MedBen denies the allegations of paragraph 9. 

 10. Paragraph 10 does not contain any allega-
tions, but instead merely states legal conclusions, and, 
as such, does not require a response from MedBen. 
Further, 42 U.S.C. § 1295y(b), 29 U.S.C. § 1132(a)(1)(B) 
& (a)(3), and 29 U.S.C. § 11182 speak for themselves. 
MedBen denies any allegations inconsistent 42 U.S.C. 
§ 1295y(b), 29 U.S.C. § 1132(a)(1)(B) & (a)(3), and 29 
U.S.C. § 11182. To the extent that an additional 
response is required, MedBen denies the allegations of 
paragraph 10. 

 11. MedBen denies the allegations of paragraph 
11 for lack of knowledge or information sufficient to 
form a belief. 

 12. MedBen denies the allegations of paragraph 
12 for lack of knowledge or information sufficient to 
form a belief. 

 13. MedBen admits that its understanding is 
that the Marietta Memorial Hospital Employee Health 
Benefit Plan is a self-funded health benefit plan, which 
would be governed by ERISA, and that the Plan is 
effectively located where the primary hospital is 
physically located, in Marietta, Ohio. 
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 14. MedBen denies the allegations of paragraph 
14 for lack of knowledge or information sufficient to 
form a belief. 

 15. MedBen admits that it is located in Newark, 
Ohio and that it is the Third-Party Administrator of 
the Plan. MedBen denies the remaining allegations in 
paragraph 15. 

 16. Paragraph 16 does not contain any allega-
tions, but instead merely states legal conclusions, and, 
as such, does not require a response from MedBen. 

 17. Paragraph 17 does not contain any allega-
tions, but instead merely states legal conclusions, and, 
as such, does not require a response from MedBen. 

 18. Paragraph 18 does not contain any allega-
tions, but instead merely states legal conclusions, and, 
as such, does not require a response from MedBen. 

 19. MedBen denies the allegations of paragraph 
19 for lack of knowledge or information sufficient to 
form a belief. 

 20. MedBen denies the allegations of paragraph 
20 for lack of knowledge or information sufficient to 
form a belief. 

 21. MedBen denies the allegations of paragraph 
21 for lack of knowledge or information sufficient to 
form a belief. 

 22. MedBen denies the allegations of paragraph 
22 for lack of knowledge or information sufficient to 
form a belief. 
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 23. MedBen denies the allegations of paragraph 
23 for lack of knowledge or information sufficient to 
form a belief. 

 24. MedBen states that the Plan speaks for itself 
and denies the allegations of paragraphs 24 
inconsistent therewith. 

 25. MedBen states that the Plan speaks for itself 
and denies the allegations of paragraphs 25 
inconsistent therewith. 

 26. MedBen states that the Plan speaks for itself 
and denies the allegations of paragraphs 26 
inconsistent therewith. 

 27. MedBen denies the allegations of paragraph 
27. 

 28. MedBen denies the allegations of paragraph 
28. 

 29. MedBen denies the allegations of paragraph 
29 for lack of knowledge or information sufficient to 
form a belief. 

 30. MedBen denies the allegations of paragraph 
30 for lack of knowledge or information sufficient to 
form a belief. 

 31. MedBen denies the allegations of paragraph 
31 for lack of knowledge or information sufficient to 
form a belief. 

 32. MedBen denies the allegations of paragraph 
32. 
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 33. MedBen denies the allegations of paragraph 
33. 

 34. MedBen states that the UB-04 claim speaks 
for itself and denies the allegations of paragraph 34 
inconsistent therewith. MedBen denies the remaining 
allegations of paragraph 34. 

 35. MedBen states that Exhibit B speaks for 
itself and denies the allegations of paragraph 35 
inconsistent therewith. MedBen denies the remaining 
allegations of paragraph 35. 

 36. MedBen denies the allegations of paragraph 
36 for lack of knowledge or information sufficient to 
form a belief. 

 37. Paragraph 37 states legal conclusions that do 
not require a response from MedBen. Further, the 
Social Security Act and Federal Register speak for 
themselves. MedBen denies any allegations inconsis-
tent with the Social Security Act and Federal Register. 
To the extent that an additional response is required, 
MedBen denies the allegations of paragraph 37. 

 38. Paragraph 38 does not contain any allega-
tions, but instead merely states legal conclusions, and, 
as such, does not require a response from MedBen. 
Further, federal law speaks for itself. MedBen denies 
any allegations inconsistent with the federal law. To 
the extent that an additional response is required, 
MedBen denies the allegations of paragraph 38. 
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 39. MedBen denies the allegations of paragraph 
39 for lack of knowledge or information sufficient to 
form a belief. 

 40. Paragraph 40 does not contain any allega-
tions, but instead merely states legal conclusions, and, 
as such, does not require a response from MedBen. 
Further, the MSPA speaks for itself. MedBen denies 
any allegations inconsistent with the MSPA. To the 
extent that an additional response is required, 
MedBen denies the allegations of paragraph 40. 

 41. Paragraph 41 does not contain any allega-
tions, but instead merely states legal conclusions, and, 
as such, does not require a response from MedBen. 
Further, the MSPA speaks for itself. MedBen denies 
any allegations inconsistent with the MSPA. To the 
extent that an additional response is required, 
MedBen denies the allegations of paragraph 41. 

 42. Paragraph 42 does not contain any allega-
tions, but instead merely states legal conclusions, and, 
as such, does not require a response from MedBen. 
Further, the MSPA speaks for itself. MedBen denies 
any allegations inconsistent with the MSPA. To the 
extent that an additional response is required, 
MedBen denies the allegations of paragraph 42. 

 43. Paragraph 43 does not contain any allega-
tions, but instead merely states legal conclusions, and, 
as such, does not require a response from MedBen. 
Further, the MSPA speaks for itself. MedBen denies 
any allegations inconsistent with the MSPA. To the 
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extent that an additional response is required, 
MedBen denies the allegations of paragraph 43. 

 44. Paragraph 44 does not contain any allega-
tions, but instead merely states legal conclusions, and, 
as such, does not require a response from MedBen. 
Further, the MSPA and accompanying regulations 
speak for themselves. MedBen denies any allegations 
inconsistent with the MSPA. To the extent that an 
additional response is required, MedBen denies the 
allegations of paragraph 44. 

 45. MedBen denies the allegations of paragraph 
45 for lack of knowledge or information sufficient to 
form a belief. 

 46. MedBen denies the allegations of paragraph 
46 for lack of knowledge or information sufficient to 
form a belief. 

 47. MedBen denies the allegations of paragraph 
47. MedBen further states that the Plan speaks for 
itself, and denies the allegations of paragraph 47 
inconsistent therewith. 

 48. MedBen states that the Plan speaks for itself 
and denies the allegations of paragraph 48 inconsis-
tent therewith. 

 49. MedBen states that the Plan speaks for itself 
and denies the allegations of paragraph 49 inconsis-
tent therewith. 
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 50. MedBen states that the Plan speaks for itself 
and denies the allegations of paragraph 50 inconsis-
tent therewith. 

 51. MedBen states that Plan speaks for itself 
and denies the allegations of paragraph 51 inconsis-
tent therewith. 

 52. Paragraph 52 does not contain any allega-
tions, but instead merely states legal conclusions, and, 
as such, does not require a response from MedBen. 
Further, the MSPA speaks for itself. MedBen denies 
any allegations inconsistent with the MSPA. To the 
extent that an additional response is required, 
MedBen denies the allegations of paragraph 52. 

 53. MedBen denies the allegations of paragraph 
53. 

 
Count I 

VIOLATION OF THE MEDICARE 
SECONDARY PAYER ACT 

(As to Marietta Memorial and the Plan) 

 54. MedBen incorporates its responses to the 
forgoing paragraphs as if the same were fully restated 
here. 

 55. MedBen denies the allegations of paragraph 
55. MedBen further states that the Plan speaks for 
itself, and denies the allegations of paragraph 55 
inconsistent therewith. 
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 56. MedBen denies the allegations of paragraph 
56 for lack of knowledge or information sufficient to 
form a belief. 

 57. Paragraph 57 does not contain any allega-
tions, but instead merely states legal conclusions, and, 
as such, does not require a response from MedBen. 
Further, the MSPA speaks for itself. MedBen denies 
any allegations inconsistent with the MSPA. To the 
extent that an additional response is required, 
MedBen denies the allegations of paragraph 57. 

 58. Paragraph 58 states legal conclusions that do 
not require a response from MedBen. Further, the 
MSPA speaks for itself. MedBen denies any allegations 
inconsistent with the MSPA. To the extent that an 
additional response is required, MedBen denies the 
allegations of paragraph 58. 

 59. MedBen denies the allegations of paragraph 
59. 

 60. MedBen denies the allegations of paragraph 
60. 

 
Count II 

CLAIM FOR ERISA BENEFITS 
PURSUANT TO 29 U.S.C. § 1132(a)(1)(B) 

(As to all Defendants) 

 61. MedBen incorporates its responses to the 
forgoing paragraphs as if the same were fully restated 
here. 
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 62. Paragraph 62 does not contain any allega-
tions, but instead merely states legal conclusions, and, 
as such, does not require a response from MedBen. 
Further, ERISA speaks for itself. MedBen denies any 
allegations inconsistent with the ERISA. To the extent 
that an additional response is required, MedBen 
denies the allegations of paragraph 62. 

 63. MedBen denies the allegations of paragraph 
63 for lack of knowledge or information sufficient to 
form a belief. 

 64. Paragraph 64 does not contain any allega-
tions, but instead merely states legal conclusions, and, 
as such, does not require a response from MedBen. 
Further, ERISA speaks for itself. MedBen denies any 
allegations inconsistent with the ERISA. To the extent 
that an additional response is required, MedBen 
denies the allegations of paragraph 64. 

 65. MedBen denies the allegations of paragraph 
65. 

 66. MedBen denies the allegations of paragraph 
66 for lack of knowledge or information sufficient to 
form a belief. 

 67. Paragraph 67 does not contain any allega-
tions, but instead merely states legal conclusions, and, 
as such, does not require a response from MedBen. 
Further, ERISA speaks for itself. MedBen denies any 
allegations inconsistent with the ERISA. To the extent 
that an additional response is required, MedBen 
denies the allegations of paragraph 67. 
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 68. Paragraph 68 does not contain any allega-
tions, but instead merely states legal conclusions, and, 
as such, does not require a response from MedBen. 
Further, ERISA speaks for itself. MedBen denies any 
allegations inconsistent with the ERISA. To the extent 
that an additional response is required, MedBen 
denies the allegations of paragraph 68. 

 69. Paragraph 69 states legal conclusions that do 
not require a response from MedBen. To the extent 
that an additional response is required, MedBen 
denies the allegations of paragraph 69. 

 70. MedBen denies the allegations of paragraph 
70. 

 
Count III 

VIOLATION OF 29 U.S.C. § 1182(a)(1) 
(As to Marietta Memorial and the Plan) 

 71. MedBen incorporates its responses to the 
forgoing paragraphs as if the same were fully restated 
here. 

 72. Paragraph 72 does not contain any allega-
tions, but instead merely states legal conclusions, and, 
as such, does not require a response from MedBen. 
Further, ERISA speaks for itself. MedBen denies any 
allegations inconsistent with the ERISA. To the extent 
that an additional response is required, MedBen 
denies the allegations of paragraph 72. 

 73. MedBen denies the allegations of paragraph 
73. 
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 74. Paragraph 74 does not contain any allega-
tions, but instead merely states legal conclusions, and, 
as such, does not require a response from MedBen. 
Further, ERISA speaks for itself. MedBen denies any 
allegations inconsistent with the ERISA. MedBen 
further denies that DaVita is entitled to an injunction 
or to attorneys’ fees. To the extent that an additional 
response is required, MedBen denies the allegations of 
paragraph 74. 

 75. MedBen denies all allegations contained in 
the PRAYER FOR RELIEF and headings contained in 
the Complaint and further denies each and every 
statement and allegation contained in the Complaint 
that is not expressly and specifically admitted herein. 

 
SECOND DEFENSE 

 76. The Complaint fails to state a claim upon 
which relief can be granted. 

 
THIRD DEFENSE 

 77. The claims in the Complaint are barred by 
the applicable statutes of limitations and/or statutes of 
repose. 

 
FOURTH DEFENSE 

 78. The claims in the Complaint are barred by a 
failure to mitigate any alleged damages. 
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FIFTH DEFENSE 

 79. The alleged damages, if any, were caused by 
Plaintiffs’ own action, inaction and/or negligence, 
and/or by the actions, inactions and/or negligence of 
third parties as to whom MedBen has no control or 
responsibility. 

 
SIXTH DEFENSE 

 80. The damages alleged in the Complaint, if 
any, were not caused by any act or omission of MedBen. 

 
SEVENTH DEFENSE 

 81. The claims in the Complaint are barred by 
Plaintiffs’ failure to satisfy conditions precedent to the 
assertions of those claims. 

 
EIGHTH DEFENSE 

 82. The damages alleged in the Complaint, if 
any, were the sole and proximate result of intervening, 
superseding, intentional and/or negligent acts on the 
part of others for which MedBen had no liability or 
responsibility and such acts are a complete or 
comparative bar to Plaintiffs’ recovery herein. 
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NINTH DEFENSE 

 83. The claims in the Complaint are barred, in 
whole or in part, because MedBen acted in good faith 
at all times. 

 
TENTH DEFENSE 

 84. The claims in the Complaint are barred, in 
whole or in part, because MedBen acted in compliance 
with any and all applicable laws, codes, statutes, and 
regulations at all times. 

 
ELEVENTH DEFENSE 

 85. The claims in the Complaint are barred 
and/or offset, in whole or in part, by the doctrines of 
release, accord and satisfaction and/or by payment and 
settlement between the parties. 

 
TWELFTH DEFENSE 

 86. The claims in the Complaint are barred, in 
whole or in part, by recoupment and/or set-of. 

 
THIRTEENTH DEFENSE 

 87. Plaintiffs lack standing to pursue one or 
more of the claims in the Complaint. 
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FOURTEENTH DEFENSE 

 88. The claims in the Complaint are barred by 
and/or do not otherwise constitute violation of the 
MSPA and/or ERISA. 

 
FIFTEENTH DEFENSE 

 89. MedBen hereby specifically reserves the 
right to plead other and additional affirmative 
defenses after a reasonable opportunity for discovery. 

 WHEREFORE, MedBen respectfully requests 
that Plaintiffs’ Complaint be dismissed with prejudice; 
that Plaintiffs take nothing by way of their Complaint; 
that MedBen be awarded its costs and reasonable 
attorneys’ fees expended herein; and that MedBen be 
awarded such other and further relief to which 
MedBen may be entitled in equity or at law, or that the 
Court may deem just and equitable. 

Respectfully submitted, 

/s/ Brent D. Craft                                   
Rodney A. Holaday (0068018) 
 Trial Counsel 
Vorys, Sater, Seymour and Pease LLP 
52 East Gay Street, P.O. Box 1008 
Columbus, Ohio 43216-1008 
Tel: 614.464.6400 
Fax: 614.464.6350 
raholaday@vorys.com 
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Brent D. Craft (0085374) 
Vorys, Sater, Seymour and Pease LLP 
301 East Fourth Street, Suite 3500 
Cincinnati, Ohio 45202 
Tel: 513.723.4072 
Fax: 513.852.7871 
bdcraft@vorys.com 

Attorneys for Defendant Medical 
 Benefits Mutual Life Insurance Co. 

 

 




