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Circuit Judges.

LARSEN, Circuit Judge. A police officer seized
Stephen Nichols’ car for its suspected involvement in a
violation of Michigan’s Identity Theft Protection Act.
The car was detained in anticipation of civil forfeiture,
but the prosecutor never instituted forfeiture proceed-
ings. Nichols eventually got his car back after he filed
an action against several local government entities,
asserting, as relevant here, Monell liability under 42
U.S.C. § 1983. See Monell v. Dep’t of Soc. Servs., 436 U.S.
658, 691 (1978). With his car returned to him, Nichols
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sought damages for the local governments’ alleged fail-
ure to provide him with constitutional process. Specif-
ically, he claimed that the Due Process Clause entitled
him to an intervening hearing (after the seizure, but
before any forfeiture hearing) at which he could have
challenged the post-seizure detention of his car prior
to and during any forfeiture proceedings. The district
court disagreed and dismissed his complaint for failure
to state a claim. We affirm because Nichols has failed
to allege a municipal “policy or custom” sufficient to
state a Monell claim under § 1983.

I.

Nichols’ car was seized under Michigan’s Identity
Theft Protection Act (MITPA). Mich. Comp. Laws
(MCL) §§ 445.61-.79d. MITPA prohibits the “use or
[the] attempt to use the personal identifying infor-
mation of another person” to “[o]btain credit, goods,
services, money, property, a vital record, a confidential
telephone record, medical records or information, or
employment,” or to “[cJommit another unlawful act.”
MCL § 445.65(1). Any personal property “used, pos-
sessed, or acquired in a felony violation of [MITPA]” is
subject to forfeiture. MCL § 445.79(1)(a).

The statute authorizes the state or a local govern-
ment to seize forfeitable property either “upon process
issued by the circuit court having jurisdiction over
the property” or “without process” if, among other cir-
cumstances, there is probable cause to believe that
the property “was used or is intended to be used in
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violation of [MITPA].” MCL § 445.79a. If the govern-
ment seizes property without process and the prop-
erty’s total value “does not exceed $50,000.00,” the
government “shall notify the owner” of the seizure and
of its intent to forfeit the property. MCL § 445.79b(1).
If the owner does not contest the forfeiture within
20 days after receiving the notice, the local gov-
ernment “shall declare the property forfeited.” MCL
§ 445.79b(1)(d).

If the owner contests the forfeiture, he may “file a
written claim” and post a bond with the government
within 20 days “after receipt of the notice.” MCL
§ 445.79b(1)(c). That claim and bond are then “trans-
mit[ted]” to the government’s “prosecuting attorney.”
Id. The prosecuting attorney then “shall promptly in-
stitute forfeiture proceedings after the expiration of
the 20-day period.” Id. Owners may seek to recover
their seized property via “an order and judgment of the
court having jurisdiction over the forfeiture proceed-
ings.” MCL § 445.79b(2).

II.

According to the allegations in Nichols’ complaint,
the events at issue here began when a City of Lincoln
Park police officer asked Nichols for proof of auto in-
surance as part of a traffic stop. When the officer deter-
mined that the provided insurance certificate was
invalid, he seized Nichols’ car and gave him a notice
form indicating that the car was subject to forfeiture
under MITPA. The form explained that to contest the
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forfeiture Nichols would need to file a “claim of in-
terest” with Lincoln Park and post a $250 bond with
the Wayne County Prosecutor’s Office. Nichols did so.
Nichols was not charged with any criminal offense. In-
stead, he pleaded responsible in state court to the civil
infraction of operating a motor vehicle without proof of
insurance.

Under MITPA, the Wayne County Prosecutor’s Of-
fice was required to “promptly institute forfeiture pro-
ceedings.” MCL § 445.79b(1)(c). Yet, nearly three years
later, the county had not done so, and Nichols’ car had
not been returned.! So Nichols filed a putative class
action? in federal court, suing the City of Lincoln Park

and Wayne County (the municipalities) under 42
U.S.C. § 1983.2 He alleged that the municipalities had

1 On the record before us, it is unclear why this happened.
Wayne County’s motion to dismiss attached an email between the
county prosecutor’s office and Nichols’ attorney indicating that, at
some point, the assistant prosecutor assigned to Nichols’ case had
decided not to pursue the forfeiture of Nichols’ car but had “over-
looked sending that correspondence” to the Lincoln Park Police
Department. The email also indicated that the prosecutor’s office
had set up two meetings with Nichols’ attorney, but the attorney
failed to appear both times. But because these facts do not appear
in the complaint, we do not consider them at the motion to dismiss
stage. See Berera v. Mesa Med. Grp., PLLC, 779 F.3d 352, 358 n.7
(6th Cir. 2015) (“Generally, when ruling on a Rule 12(b)(6) motion
to dismiss, courts may not consider information outside the com-
plaint.” (citing Fed. R. Civ. P. 12(d))).

2 The complaint also named Adam and Ryan Chappell as
plaintiffs, but they voluntarily dismissed their claims before any
responsive pleadings were filed.

3 In addition to Lincoln Park and Wayne County, Nichols
sued the Wayne County Prosecutor’s Office and Kym Worthy in
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violated his and all similarly situated persons’ due pro-
cess rights through their “practice, custom, policy, and
pattern of failing to provide prompt post-seizure, pre-
forfeiture hearings in front of a neutral decision-
maker.” He sought damages as well as declaratory and
injunctive relief.

Upon receiving notice of the lawsuit, Wayne County
released Nichols’ car to him, prompting Nichols to later
voluntarily dismiss his claims for declaratory and in-
junctive relief. The county sought to have the damages
claim dismissed as well, on the ground that Nichols
had failed to state a claim under Federal Rule of Civil
Procedure 12(b)(6). The county argued that state law
dictated the scope of the county’s forfeiture proceed-
ings and that the county could not, therefore, be held
liable for failing to provide a pre-forfeiture-proceeding
hearing. In the alternative, the county argued that
MITPA’s “promptness” requirement satisfied due pro-
cess.

The district court granted the motion to dismiss.
Although it found that the municipalities do “not rou-
tinely provide post-deprivation, pre-forfeiture hear-
ings for civil seizures,” it concluded that the failure to
provide such “an additional hearing d[id] not violate

her official capacity as the Wayne County Prosecutor. The last
two, along with Wayne County itself, constitute a single, county
entity for § 1983 purposes. See Will v. Mich. Dep’t of State Police,
491 U.S. 58, 71 (1989). Nichols also sued Kym Worthy in her in-
dividual capacity but voluntarily dismissed that claim prior to the
district court’s ruling.
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due process.” The district court therefore dismissed
Nichols’ complaint for failure to state a claim.

Nichols timely appealed.

III.

We review de novo a district court’s ruling on a
Rule 12(b)(6) motion. Kaminski v. Coulter, 865 F.3d
339, 344 (6th Cir. 2017). When performing that review,
we generally consider only the facts alleged in the com-
plaint. Berera v. Mesa Med. Grp., PLLC, 779 F.3d 352,
358 n.7 (6th Cir. 2015). We accept those allegations as
true and consider any ambiguity in them in the light
most favorable to the plaintiff, drawing all reasonable
inferences in his favor. Kaminski, 865 F.3d at 344. But
“[1]egal conclusions couched as factual allegations need
not be accepted as true.” Buddenberg v. Weisdack, 939
F.3d 732, 738 (6th Cir. 2019) (citing Bell Atlantic Corp.
v. Twombly, 550 U.S. 544, 555 (2007)). To survive a mo-
tion to dismiss, therefore, Nichols “must allege facts
that if accepted as true, are sufficient to state a claim
to relief that is plausible on its face,” Majestic Bldg.
Maint., Inc. v. Huntington Bancshares, Inc., 864 F.3d
455, 458 (6th Cir. 2017) (citing Twombly, 550 U.S. at
555), and “are sufficient to ‘raise a right to relief above
the speculative level,”” Rayfield v. City of Grand Rap-
ids, 768 F. App’x 495, 501 (6th Cir. 2019) (quoting Wes-
ley v. Campbell, 779 F.3d 421, 427 (6th Cir. 2015)).
“Threadbare recitals of the elements of a cause of ac-
tion, supported by mere conclusory statements do not
suffice.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009); see
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also Bailey v. City of Ann Arbor, 860 F.3d 382, 388 (6th
Cir. 2017) (explaining that “the plausibility standard of
Twombly and Igbal” applies to Monell claims); Ray-
field, 768 F. App’x at 500-01 (applying the plausibility
standard to a Monell claim).

IV.

To state a municipal-liability claim under § 1983,
the plaintiff must allege the deprivation (1) of a right
secured by the Constitution or laws of the United
States, (2) that was directly caused by a municipal pol-
icy or custom. Hardrick v. City of Detroit, 876 F.3d 238,
243 (6th Cir. 2017).

Nichols does not seek damages from any individ-
ual actor for his role in the seizure and detention of his
car.* Instead, he has sued only the city and the county
for depriving him of due process by failing to provide
a continued-detention hearing.’ But to prevail in a

4 Tt is an open question in this circuit “whether a municipal-
ity’s liability under § 1983 is predicated on first finding that an
individual officer or employee is also liable.” Rayfield, 768 F.
App’x at 511 n.12 (noting conflicts in our caselaw). We need not
resolve this question here because we ultimately conclude that
Nichols fails to state a claim under Rule 12(b)(6) on other
grounds. We do note our confusion, however, at the ire this brief
footnote draws from our dissenting colleague. Rayfield ably docu-
mented “our unsettled precedent on this issue,” id., and though
the dissent strives to untangle our caselaw, we reiterate that we
are not resolving the question here.

5 Nichols’ complaint appears to seek damages for the pro-
longed detention of his car, specifically for the “unnecessary
depriv[ation] of the use of his vehicle, the opportunity to perform
necessary maintenance on it,” for the cost of “insurance for a
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§ 1983 suit against municipal defendants, Nichols
must still allege, and ultimately prove, a constitutional
violation: “if the plaintiff has suffered no constitu-
tional injury, his Monell claim fails.” North v. Cuya-
hoga County, 754 F. App’x 380, 389 (6th Cir. 2018)
(citing City of Los Angeles v. Heller, 475 U.S. 796, 799
(1986) (per curiam)). Here, Nichols alleges that he was
unconstitutionally deprived of a property interest—
the possessory interest in his vehicle from the time of
its seizure until its eventual return—without adequate
process. To hold the municipalities liable under Monell,
he must also allege, and ultimately prove, that the mu-
nicipalities themselves, as opposed to any municipal
employee, were responsible for the prolonged detention
of his vehicle without process. Burgess v. Fischer, 735
F.3d 462, 478 (6th Cir. 2013). (“A municipality ‘may not
be sued under § 1983 for an injury inflicted solely by

vehicle that he can’t use,” and the cost in time and money he was
“forced to pay for rides, . . . taxis[,] and inconvenient public transit
to get to and from work and perform daily necessities of life.” But
he did not allege causation—that the municipalities’ failure to
provide an additional hearing caused the prolonged detention of
his car and the attendant harms. To establish causation, he would
have had to allege that he would have prevailed at an intervening
hearing if it had been offered, i.e., that the city would have re-
turned his car earlier. Although Nichols makes that argument on
appeal, he does so for the first time. Despite that missing allega-
tion, he might still be entitled to nominal damages for a violation
of his due process rights. See Carey v. Piphus, 435 U.S. 247, 266
(1978) (holding that “the denial of procedural due process [is] ac-
tionable for nominal damages without proof of actual injury”). We
need not explore the damages question further, however, because
Nichols’ complaint is otherwise deficient.
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its employees or agents.”” (quoting Monell, 436 U.S. at
694)).

Constitutional Violation. The Fourteenth Amend-
ment’s Due Process Clause prohibits states from
“depriv[ing] any person of ... property, without due
process of law.” U.S. Const. amend. XIV, § 1. When state
or local governments attempt to deprive an individual
of his property, the Due Process Clause guarantees him
an “opportunity to be heard” in “some form of hearing”
“at a meaningful time and in a meaningful manner.”
Mathews v. Eldridge, 424 U.S. 319, 333 (1976) (quoting
Armstrong v. Manzo, 380 U.S. 545, 552 (1965)).

Just when a hearing must be held to satisfy the
“meaningful time” requirement varies depending on
the kind of property the government seeks to seize. Al-
though due process generally requires “predeprivation
notice and hearing,” in some “extraordinary situa-
tions,” a “valid governmental interest . . . justifies post-
poning the hearing until after the event.” United States
v. James Daniel Good Real Prop.,510 U.S. 43,53 (1993)
(quoting Fuentes v. Shevin, 407 U.S. 67, 82 (1972)).
Those extraordinary situations include government
seizure of forfeitable property that “could be removed
to another jurisdiction, destroyed, or concealed, if ad-
vance warning of confiscation were given.” Id. at 52
(quoting Calero-Toledo v. Pearson Yacht Leasing Co.,
416 U.S. 663, 679 (1974)). So, for example, “[t]he sei-
zure of a home” or other real property requires a pre-
deprivation hearing, see id. at 54, 61-62, but the seizure
of a vehicle does not, see Ross v. Duggan, 402 F.3d
575, 583-84 (6th Cir. 2004) (ruling that “pre-seizure
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hearings are not constitutionally mandated” for cars
because they are “mobile property” (emphasis omit-
ted)).

Seizing property that falls into this “mobile prop-
erty” exception does not let the government off the due-
process hook, however. The government must still pro-
vide the owner with “notice and a timely post-seizure
[hearing] prior to forfeiture.” Ross, 402 F.3d at 584 (em-
phasis omitted) (citing United States v. Von Neumann,
474 U.S. 242, 249-50 (1986)). Ordinarily, a forfeiture
hearing is the post-deprivation process. See James
Daniel Good, 510 U.S. at 52-53; Von Neumann, 474
U.S. at 249-50; United States v. Eight Thousand Eight
Hundred & Fifty Dollars ($8,850) in U.S. Currency, 461
U.S. 555, 562 (1983). Nichols argues, however, that
when the property seized is a car—as opposed to, say,
cash or other personal property—due process demands
something more. Relying on Krimstock v. Kelly, 306
F.3d 40, 68 (2d Cir. 2002), Nichols claims entitlement
to a “continued detention hearing,” which would have
allowed him to “dispute the detention of [his] vehicle|]
while forfeiture litigation [is] being contemplated or
carried out.” Appellant Br. at 10, 15. Such a hearing,
Nichols argues, is necessary to protect his present pos-
sessory interest in his vehicle during the time between
seizure and forfeiture. In essence, he seeks something
akin to a Gerstein hearing or a bail hearing for his car.
See Gerstein v. Pugh, 420 U.S. 103 (1975); County of
Riverside v. McLaughlin, 500 U.S. 44 (1991).

Nichols vacillates regarding the form he envi-
sions for such a hearing. At times he insists that a
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continued-detention hearing is different than a quickly
filed or “prompt” forfeiture hearing under MITPA;® it
must be an additional hearing, between the seizure
and the forfeiture hearing. On this theory, the munici-
palities’ alleged shortcoming is their failure to supple-
ment MITPA’s procedures by setting up a scheme for
holding an additional, interim hearing.

At other times, however, Nichols retreats from this
position, conceding that the municipalities could sat-
isfy the Constitution through the MITPA process itself.
In the district court, Nichols claimed that MITPA for-
feiture proceedings were inadequate because they
were not “typically” filed quickly enough. In his brief
before this court, Nichols argues that the municipali-
ties could fulfill the putative constitutional require-
ment of a “continued-detention hearing by making it a
policy to institute forfeiture actions for vehicles no
later than 7 days after the 20-day notice period ends.”
Appellant Br. at 48. At oral argument, he went further,
conceding that a forfeiture proceeding initiated within

6 The use of the word “prompt” may have occasioned some of
the confusion in this case. That term is used in MITPA, which
requires that a prosecuting attorney “shall promptly institute for-
feiture proceedings after the expiration of the 20-day period” men-
tioned in the notice. MCL § 445.79b(1)(c). But the demands of due
process are not defined by state law; the Constitution may require
more, or less, than a state statute. See Rudolph v. Lloyd, 807 F.
App’x 450, 454 (6th Cir. 2020) (explaining that “the minimum
level of process required” is “a question of federal constitutional
law” (citing Silberstein v. City of Dayton, 440 F.3d 306, 315 (6th
Cir. 2006))). We are concerned here with a constitutional question
alone. When we refer to forfeiture proceedings being (or not being)
initiated promptly, we use that term in its constitutional sense.



App. 12

30 days after the 20-day period (that is, 50 days after
a property owner receives notice) would likewise sat-
isfy due process. By Nichols’ own lights, then, a quickly
filed forfeiture hearing under MITPA can satisfy due
process. That concession matters. Nichols, of course,
has no right to elect the means by which the munici-
palities satisfy the Constitution. If a quickly filed for-
feiture hearing can satisfy due process, as Nichols
admits, then the only constitutional question remain-
ing is, how quick would be quick enough?’

We need not answer that constitutional question,
however, because Nichols has failed to show that the
municipalities, as opposed to the unnamed county
prosecutor who failed to institute forfeiture proceed-
ings in his case, worked to deprive him of it. That is,
he has not alleged “deliberate conduct,” “properly at-
tributable to the municipality,” that is the “moving
force” behind the alleged constitutional violation. Bd.
of Cty. Comm’rs v. Brown, 520 U.S. 397, 404 (1997) (em-
phasis omitted).

Policy or Custom. In Monroe v. Pape, the Supreme
Court held that municipalities were not subject to lia-
bility under § 1983. 365 U.S. 167, 187 (1961). Monell
reversed that decision, holding that “Congress in-
tended potential § 1983 liability where a municipal-
ity’s own violations were at issue but not where only
the violations of others were at issue. The ‘policy or

" We do not know the outer boundaries of Nichols’ position,
as the court redirected its line of questioning, once learning that,
at a minimum, Nichols viewed a forfeiture proceeding filed 50
days after notice as satisfying due process.
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custom’ requirement rests upon that distinction and
embodies it in law.” Los Angeles County v. Humphries,
562 U.S. 29, 37 (2010). It ensures that “‘municipal lia-
bility under § 1983 attaches where—and only where—
a deliberate choice to follow a course of action is made
from among various alternatives’ by city policymak-
ers.” City of Canton v. Harris, 489 U.S. 378, 389 (1989)
(quoting Pembaur v. City of Cincinnati, 475 U.S. 469,
483 (1986) (plurality opinion)).

At the pleading stage, Nichols may establish that
the municipalities have “such a policy or custom” by
alleging facts that show “(1) the existence of an illegal
official policy or legislative enactment; (2) that an offi-
cial with final decision making authority ratified ille-
gal actions; (3) the existence of a policy of inadequate
training or supervision; or (4) the existence of a custom
of tolerance or acquiescence of federal rights viola-
tions.” Burgess, 735 F.3d at 478.

Nichols has raised only one purported custom or
policy for our review—the municipalities’ failure to
provide a continued-detention hearing, which he con-
cedes could take the form of a sufficiently speedy for-
feiture proceeding. But he cannot avail himself of the
first two Burgess categories. He points to no “official
policy or legislative enactment,” id., instructing prose-
cutors to drag their feet in instituting MITPA forfei-
ture hearings. Nor does he aver “that an official with
final decision making authority ratified” or made a
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decision not to initiate proceedings quickly.® Id. Accord-
ingly, he must rest solely on the last two categories:
“the existence of a policy of inadequate training or su-
pervision” or, perhaps, “the existence of a custom of tol-
erance or acquiescence of federal rights violations.” Id.
We address these arguments in turn.

Failure to Train. We begin with Nichols’ allegation
that the county prosecutor “failed to train and super-
vise attorneys acting for the defendants in the need to

. provide for prompt post-seizure, pre-forfeiture
hearings in front of neutral decision maker.” This alle-
gation fails to state a claim. When a plaintiff attempts
to establish municipal liability based on a “failure to
train employees,” he must show the municipality’s “de-
liberate indifference to constitutional rights.” Arring-
ton-Bey v. City of Bedford Heights, 858 F.3d 988, 994
(6th Cir. 2017) (citing City of Canton, 489 U.S. at 388).
But “a municipal policymaker cannot exhibit fault ris-
ing to the level of deliberate indifference to a constitu-
tional right when that right has not yet been clearly
established.” Id. (quoting Hagans v. Franklin Cty. Sher-
iff’s Office, 695 F.3d 505, 511 (6th Cir. 2012)).° Nichols

8 Although the complaint names Wayne County Prosecutor,
Kym Worthy, as “the final policy maker for the municipal Defend-
ants” and claims she is “responsible for this unconstitutional
practice, custom, policy and pattern,” such “threadbare recitals”
do not suffice. Igbal, 556 U.S. at 678. The only factual allegation
Nichols makes with respect to Worthy’s conduct concerns the fail-
ure-to-train claim, which we address below.

9 Before this court, Nichols does not dispute that, to the ex-
tent his complaint alleges a failure-to-train theory, his is the type
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has not directed us to any “Supreme Court or Sixth
Circuit case that” establishes his right to the initiation
of forfeiture proceedings within 50 days of notice, or
indeed within any particular time frame. See id. at 993.
He refers us only to two out-of-circuit decisions, which
is alone insufficient to “clearly establish” a constitu-
tional right. Id.; see also Rayfield, 768 F. App’x at 512.
Moreover, one of those decisions has been vacated by
the Supreme Court, Smith v. City of Chicago, 524 F.3d
834, 835 (7th Cir. 2008), vacated and remanded sub
nom.Alvarez v. Smith, 558 U.S. 87 (2009), and the other
gave no specifics on timing, requiring only that “claim-
ants be given a prompt postseizure retention hearing,”
while leaving “the details of . . . implementation . . . to
the experience of the district court and the knowledge
of the parties.” Krimstock, 306 F.3d at 68-69. Rather
than point us to any clearly established time frame
within which post-seizure hearings must be initiated,
Nichols asks us to draw that line for the first time in
his case. That is fatal to his failure-to-train claim.
Arrington-Bey, 858 F.3d at 995.

Failure to institute constitutionally prompt forfei-
ture proceedings. We can also readily dispatch Nichols’
related claim that the municipalities have a custom or
policy of failing to promptly institute the forfeiture pro-
ceedings provided for under MITPA. As he now ex-
plains it, municipalities may satisfy the Constitution
either by holding a continued-detention hearing, sepa-
rate and apart from any forfeiture proceeding, or by

of case to which the “clearly established” rule from Arrington-Bey
applies. See Appellant Br. at 50-51; Reply Br. at 23.
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instituting a forfeiture proceeding quickly enough un-
der MITPA (within 50 days of notice). But because
Nichols is not entitled to elect his preferred proce-
dures, he can adequately state a constitutional claim
only if he alleges both that the municipalities have a
custom or policy of failing to provide a stand-alone con-
tinued-detention hearing and that the municipalities
have a custom or policy of failing to initiate constitu-
tionally-timely MITPA forfeiture proceedings. Yet
Nichols’ only allegation about the timing of forfeiture
proceedings is that “[i]t can take months, or even years,
for the [municipalities] to initiate a case in state court
seeking forfeiture of the vehicle.” The mere assertion
that it can take months or years to initiate a forfeiture
proceeding does not allege a “policy or custom” to that
effect. He points neither to an “official policy or legis-
lative enactment,” Burgess, 735 F.3d at 478, nor to a
“well settled” “course of action deliberately chosen from
among various alternatives,” Doe v. Claiborne County,
103 F.3d 495, 507-08 (6th Cir. 1996) (quoting Monell,
436 U.S. at 691). In short, he has failed to allege a “cus-
tom or policy” that would show that his “injury ar[ose]
directly from a municipal act.” Arrington-Bey, 858 F.3d
at 994.

The most that could be said for Nichols’ complaint
in this regard is that it “relies on the absence of a pol-
icy” that would require county prosecutors to more
quickly initiate forfeiture proceedings. Id. at 995. But,
as in Arrington-Bey, that is just another way of saying
that the municipalities failed to train the prosecutors
to bring forfeiture hearings within the putative 50-day
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window. See id.; see also City of Canton, 489 U.S. at 386
n.5 (noting that respondent’s allegation that “city had
a ‘custom’ of denying medical care . . . appears to be lit-
tle more than a restatement of her ‘failure-to-train as
policy’ claim”). “With such a claim, [Nichols] must show
that the allegedly violated right was clearly estab-
lished. And for the reasons noted earlier, [he] cannot do
s0.” Arrington-Bey, 858 F.3d at 995.

k) ok ok

Nichols has failed to state any claim on which re-
lief can be granted. We therefore AFFIRM the district
court’s dismissal of Nichols’ complaint.

McKEAGUE, Circuit Judge, concurring. I join the ma-
jority opinion in full. I write separately because I con-
clude that even if there were no Monell problem here,
Nichols would still lose on the merits. Nichols asks us
to apply the Mathews factors to determine whether
the municipalities were constitutionally required to
provide a continued-detention hearing before the ul-
timate forfeiture proceedings. Mathews v. Eldridge,
424 U.S. 319, 334-35 (1976). [Appellant Br. at 18-25.]
The Second Circuit applied those factors in Krimstock
v. Kelly and held that due process required New York
City to afford plaintiffs “a prompt post-seizure, pre-
judgment hearing” “to test the probable validity of the
City’s deprivation of their vehicles pendente lite, in-
cluding probable cause for the initial warrantless sei-
zure.” 306 F.3d 40, 67, 70 (2d Cir. 2002). On the other
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side, the municipalities argue, and the district court
found, that this continued-detention hearing was not
constitutionally required under the Supreme Court’s
decision in United States v. Von Neumann, 474 U.S. 242
(1986). [Lincoln Park Br. at 12-15; Wayne County Br.
at 22; R. 11, PID 135.] I think the municipalities have
the better argument. Under Von Neumann, the munic-
ipalities do not need to provide a continued-detention
hearing because that hearing is not necessary to a
timely forfeiture proceeding.

To understand Von Neumann, we first need to con-
sider the Court’s earlier opinion in United States v.
Eight Thousand Eight Hundred & Fifty Dollars
($8,850) in U.S. Currency, 461 U.S. 555 (1983). There,
Customs officials at the Los Angeles airport seized
$8,850 from the plaintiff, who had declared that she
was not carrying more than $5,000. Id. at 558-59. Cus-
toms informed the plaintiff that she could file a “peti-
tion for remission or mitigation,”* which she did a
week later, in September 1975. Id. While her petition
was still pending, the Customs agent investigated and
eventually recommended criminal proceedings against
the plaintiff. Id. at 560. The case went to trial, which
ended in December 1976, when the plaintiff was

! Petitions for remission or mitigation are requests for exec-
utive officials to exercise their discretion and remit or mitigate
fines, penalties, or forfeitures, or to discontinue prosecution. See
19 U.S.C. § 1618. The executive official must first make a finding
that the penalty or forfeiture was “incurred without willful negli-
gence or without any intention on the part of the petitioner to de-
fraud the revenue or to violate the law” or of such “mitigating
circumstances as to justify the remission or mitigation.” Id.
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convicted on one count and acquitted on the other. Id.
Then in March 1977, after an inquiry from the plain-
tiff’s lawyer, Customs notified her that a forfeiture
claim “had been referred to the U.S. Attorney.” Id. at
560. Finally, two weeks later, the government filed a
complaint seeking forfeiture in federal district court.
Id. The plaintiff claimed that the government’s “dila-
tory” processing of her petition and initiation of the
suit violated her due-process rights. Id. at 561. The Su-
preme Court disagreed.

The Court explained that “[u]lnlike the situation
where due process requires a prior hearing, there is no
obvious bright line dictating when a post-seizure hear-
ing must occur.” Id. at 562. Instead, the Court analo-
gized the forfeiture process “to a defendant’s right to a
speedy trial once an indictment or other formal process
has issued.” Id. at 564. Accordingly, it applied the
speedy-trial factors from Barker v. Wingo, 407 U.S. 514
(1972), which consider, on a case-by-case basis, the
“length of delay, the reason for the delay, the defend-
ant’s assertion of his right, and prejudice to the defend-
ant.” $8,850, 461 U.S. at 564.2 Applying those factors,
the Court determined that, under the circumstances
present there, the “Government’s delay in instituting
civil forfeiture proceedings was reasonable.” Id. at 569.

2 To be clear, Nichols is not arguing that the delay in initiat-
ing forfeiture proceedings in his case was unlawful under the
framework announced in $8,850. Rather, under Nichols’ theory,
the due process problem stemmed from the lack of a continued-
detention hearing.
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A few years later, the Court decided the case of
United States v. Von Neumann. 474 U.S. 242. Like
$8,850, Von Neumann addressed the seizure of prop-
erty by Customs officials. There, as here, government
authorities seized the plaintiff’s car. Von Neumann,
474 U.S. at 245. More specifically, Von Neumann tried
to bring a newly purchased car into the United States
without declaring it, and Customs seized the car. Id.
Like the plaintiff in $8,850, Von Neumann filed a peti-
tion for remission and mitigation. Id. He then posted
bond for the total value of the car—$24,500—and Cus-
toms officials released the car to him. Id. at 245-46.
Thirty-six days after the seizure, the Secretary of the
Treasury notified Von Neumann that the penalty for
his failure to declare had been mitigated to $3,600. Id.
at 246. Von Neumann argued that the thirty-six-day
delay violated his due process rights. Id. at 246—247.

The Supreme Court disagreed. Von Neumann ar-
gued that “his property interest in his car glaJve[] him
a constitutional right to a speedy disposition of his re-
mission petition without awaiting a forfeiture proceed-
ing.” Id. at 249. The Court rejected this argument,
explaining that “[ilmplicit in this Court’s discussion of
timeliness in $8,850 was the view that the forfeiture
proceeding, without more, provides the postseizure
hearing required by due process to protect Von Neu-
mann’s property interest in the car.” Id. at 249 (em-
phasis added). It concluded by noting that “remission
proceedings are not necessary to a forfeiture determi-
nation, and therefore are not constitutionally required.
Thus there is no constitutional basis for a claim that
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[Von Neumann’s] interest in the car, or in the money
put up to secure the bond, entitles him to a speedy an-
swer to his remission petition.” Id. at 250.

Taking these cases together, here’s where the law
stands. When property has been seized without a pre-
seizure hearing, the owner of the property is entitled
to a post-seizure hearing. United States v. James Dan-
tel Good Real Prop.,510 U.S. 43, 53 (1993). The govern-
ment must timely initiate that post-seizure hearing,
and timeliness is measured on a case-by-case basis via
the speedy-trial test. $8,850, 461 U.S. at 565; Von Neu-
mann, 474 U.S. at 251. Finally, due process’s post-
seizure requirement is satisfied by a timely “forfeiture
proceeding[] without more.” Von Neumann, 474 U.S. at
249-51. Anything more than a timely forfeiture pro-
ceeding is “not constitutionally required.” Id. at 250.

Nichols disagrees with this framework and argues
that, at least when it comes to cars, the Due Process
Clause requires a continued-detention hearing, where
a claimant can challenge the government’s retention of
the car prior to the ultimate forfeiture judgment. He
relies primarily on Krimstock. There the Second Cir-
cuit reviewed a New York City ordinance that permit-
ted police to seize, as “instrumentalit[ies]” of the crime,
the cars of those accused of drunk driving or other
crimes. Krimstock, 306 F.3d at 43—-44. The plaintiffs
did not challenge either the seizures or the forfeiture
proceedings; they challenged only their inability to
“promptly” challenge the “legitimacy of and justifica-
tion for the City’s retention of the vehicles prior to
judgment in any civil forfeiture proceeding.” Id. at 44.
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The court agreed with the plaintiffs, holding that the
Due Process Clause entitled vehicle owners to an ad-
ditional hearing “promptly after their vehicles are
seized” in which they could “challenge the City’s con-
tinued possession of his or her vehicle during the pen-
dency of [forfeiture] proceedings.” Id. at 44, 70.

Krimstock, in a footnote, offered three grounds on
which to distinguish Von Neumann: (1) Von Neumann
was reviewing the timeliness of a remission petition
under the customs laws, not the failure to provide a
continued-detention hearing; (2) the plaintiff in Von
Neumann could have filed a Rule 41(g) motion® under
the Federal Rules of Criminal Procedure to challenge
the seizure and retention of the vehicle; (3) Customs
released Von Neumann’s car on bond. 306 F.3d at 52
n.12. The dissent adopts this same analysis, arguing
that Von Neumann’s interest in a timely remission pe-
tition is different from Nichols’ interest in using his car
before the ultimate forfeiture action. Nichols attempts
to distinguish Von Neumann on these same grounds
and additionally argues that the Supreme Court’s
statement that forfeiture proceedings alone satisfy due
process is dictum. [Appellant Br. at 38-43.]

These arguments are not sufficient to distinguish
Von Neumann. Start with the contention that Von

8 Von Neumann and Krimstock refer to Rule 41(e), but “[iln
2002, this subsection was redesignated Rule 41(g) without sub-
stantive change.” Brown v. United States, 692 F.3d 550, 552 (6th
Cir. 2012) (quoting De Almeida v. United States, 459 F.3d 377,
380 n.2 (2d Cir. 2006)). For clarity, I'll refer to the rule throughout
as Rule 41(g).
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Neumann does not control because it was reviewing
only the timeliness of remission petitions. Although
this was the context in which the case arose, the Court
in no way limited its language to that particular con-
text. Instead, it said “forfeiture proceedings, without
more,” satisfy due process’s post-seizure-hearing re-
quirement. Von Neumann, 474 U.S. at 249.*

Nichols argues that the statement above was
merely dictum. I disagree. The Court began by framing
the plaintiff’s argument as asserting a “constitutional
right to a speedy disposition of his remission petition
without awaiting a forfeiture proceeding.” Id. (empha-
sis added). The Court then stated that it disagreed and
began its analysis with the proposition that the forfei-
ture hearing, by itself, satisfies due process. Id. From
that premise, it reasoned that because “remission pro-
ceedings are not necessary to a forfeiture determina-
tion” they are “not constitutionally required.” Id. at 250
(emphasis in original). The Court then concluded:
“Thus there is no constitutional basis for a claim that
[Von Neumann’s] interest in the car, or in the money
put up to secure the bond, entitles him to a speedy an-
swer to his remission petition.” Id. (emphasis added).
Because the Court’s holding—the thirty-six-day delay
in the remission proceedings did not violate due pro-
cess—was derived from the premise that due process

4 The dissent makes much of how the Court said the forfei-
ture proceeding was all that was required “to protect Von Neu-
mann’s property interest in the car.” Von Neumann, 474 U.S. at
249. T do not see how this phrase renders Von Neumann’s prop-
erty interest in the car fundamentally different, as a matter of
due process, from Nichols’ property interest in his car.
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requires nothing more than a timely forfeiture pro-
ceeding, the premise was essential to the Court’s hold-
ing and gives us the rule of decision. See Wright v.
Spaulding, 939 F.3d 695, 701 (6th Cir. 2019) (noting
that a legal conclusion that is “necessary” or “contrib-
ute[s] to the judgment” is part of an opinion’s holding).5

Nichols next tries to distinguish Von Neumann
based on the availability of Federal Rule of Criminal
Procedure 41(g). The dissent also finds Rule 41(g) rel-
evant in arguing that Von Neumann is distinguishable.
That rule permits a person “aggrieved by an unlawful
... seizure of property or by the deprivation of prop-
erty” to “move for the property’s return.” Fed. R. Crim.
P. 41(g). Krimstock likewise made this distinction, not-
ing that the plaintiffs in that case had no alternative
mechanism for challenging the initial seizure or con-
tinued detention of their vehicles, whereas Rule 41(g)
provided the plaintiff in Von Neumann with such a
mechanism. 306 F.3d at 52 n.12, 58—-60. But Von Neu-
mann’s reasoning does not turn on the availability of
Rule 41(g). A Rule 41(g) motion is not necessary to a
forfeiture determination and so it is not constitution-
ally required under Von Neumann. See 474 U.S. at 250.
Unsurprisingly then, Von Neumann makes no mention
of Rule 41(g) anywhere in its constitutional analysis.
See id. at 249-51. Instead, its sole reference to the Rule

5 Even if this conclusion were dictum, I would still adhere to
it. “[LJower courts are obligated to follow Supreme Court dicta,
particularly where there is not substantial reason for disregard-
ing it, such as age or subsequent statements undermining its ra-
tionale.” Holt v. City of Battle Creek, 925 F.3d 905, 910 (6th Cir.
2019) (quoting In re Baker, 791 F.3d 677, 682 (6th Cir. 2015)).
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comes in a footnote in its discussion of the background
of the case. Id. at 244 n.3. That footnote, relying on
$8,850, notes only that “[t]he claimant may trigger the
Government’s initiation of forfeiture proceedings.” Id.

For its part, $8,850 considers Rule 41(g) in its dis-
cussion of the third Barker factor—the defendant’s as-
sertion of the right to a judicial hearing. 461 U.S. at
568—69. Because in that case the claimant had not filed
a Rule 41(g) motion or taken advantage of other means
of asserting her right to a forfeiture hearing, the Court
concluded that there was good reason to believe that
she “did not desire an early judicial hearing.” Id. at
569. Thus, in considering the timeliness of a forfeiture
proceeding using the factors set forth in $8,850 and
Von Neumann, a claimant in a state without a Rule
41(g) analogue obviously could not be faulted for not
asserting her rights in that fashion. But nothing in ei-
ther $8,850 or Von Neumann suggested that the ab-
sence of a Rule 41(g)-type procedure would compel the
state to provide an entirely separate hearing.

Finally, Nichols, again echoing Krimstock, argues
that Von Neumann is distinguishable because there,
while he was waiting for Customs to begin the remis-
sion proceedings, the claimant still had access to his
car, after he’d posted a bond equal to the car’s full
value. See Von Neumann, 474 U.S. at 245-46. The dis-
sent also finds this factor persuasive. For several rea-
sons, I do not think this is enough to distinguish the
case.
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First, the Supreme Court barely even mentioned
this fact. After discussing the return of Von Neumann’s
car in the facts section, the Court never explicitly re-
turned to it in its analysis. See Von Neumann, 474 U.S.
at 245-46. If the release of the car was crucial to the
holding, you’d think the Court would have discussed it
more.

Second, the statutory mechanism by which the car
was released in Von Neumann was wholly discretion-
ary. Under 19 U.S.C. § 1614, “the appropriate customs
officer may” release a seized vehicle to “any person
claiming an interest in” and willing to “pay the value
of such” vehicle, “subject to the approval of the Secre-
tary of the Treasury.” Customs chose to exercise its dis-
cretion to release Von Neumann’s vehicle, but it was
not required to. What is more, the Court had the dis-
cretionary statutory release scheme before it and it did
not condition the satisfaction of Von Neumann’s due
process rights on the government’s use of that discre-
tion. Instead, it held that only those procedures that
were “necessary to a forfeiture determination” were
“constitutionally required.” Id. at 250. And the release
of Von Neumann’s car was not necessary to the forfei-
ture determination. Had the government chosen not to
release the car, in my view, the result in Von Neumann
would not have changed.

Third, even putting these first two points aside, I
am not convinced that the government’s retaining of
the full cash value of Von Neumann’s car—rather than
the car itself—distinguishes the case. On this question,
Nichols argues that we should give greater protections
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to property interests in cars than to those in money.
[OA Audio at 3:00-6:10.] However, somebody else made
this same basic argument: Von Neumann himself. Like
Nichols, Von Neumann argued that “the importance of
automobiles to citizens in this society,” merited greater
due process protection. Von Neumann, 474 U.S. at 250—
51. But the Supreme Court rejected that argument,
stating, “we have already noted that ... a forfeiture
proceeding meeting the Barker test,”—that is, one that
is constitutionally prompt—“satisfies any due process
right with respect to the car and the money.” Id. at 251
(emphasis added). Thus, the municipalities’ retention
of Nichols’ car does not change the due-process analy-
sis; Nichols is not constitutionally entitled to any hear-
ing beyond a timely forfeiture hearing. And so, Nichols
still cannot escape the conclusion that Von Neumann
is indistinguishable.

Nichols’ remaining arguments also fail. He relies
on two additional circuit precedents: Smith v. Chicago,
524 F.3d 834 (7th Cir. 2008), vacated by Alvarez v.
Smith, 558 U.S. 87 (2009), and Ross v. Duggan, 402
F.3d 575 (6th Cir. 2004). But Smith is no help because
“la]ll in all, [it] agree[s] with Krimstock”;it even adopts
Krimstock’s analysis distinguishing Von Neumann.
Smith, 524 F.3d at 837-38. I disagree with Smith for
the same reasons I disagreed with Krimstock.

Ross does not help either. That case was also about
seized cars, and the plaintiffs had the opportunity for
a post-seizure “show-cause” hearing to contest both the
temporary seizure and permanent forfeiture. 402 F.3d
at 578, 583. The Ross plaintiffs argued that these
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procedures were constitutionally deficient, because of,
among other things, the costs of going without the car
while waiting for the show-cause hearing. Id. at 586.
We disagreed and held that a property owner’s due
process rights are not violated “as long as the owners
received reasonable notice and a fair post-impound-
ment-but-pre-forfeiture opportunity to contest ultimate
forfeiture.” Id. at 586 (emphasis added). Indeed, Ross
cites Von Neumann for that proposition: In the absence
of a pre-seizure hearing, “a timely post-seizure op-
portunity to be heard prior to forfeiture” satisfies due
process. Id. at 584 (citing Von Neumann, 474 U.S. at
249-50). The court’s reliance on Von Neumann rein-
forces how one post-seizure opportunity to contest the
ultimate forfeiture is what suffices for due process.
Ross thus does not establish a right to a second post-
seizure, pre-forfeiture hearing.

Applying Von Neumann, I conclude that the Due
Process Clause guarantees only a timely forfeiture
hearing, that timeliness being measured, as the Su-
preme Court has held, by the factors announced in
Barker v. Wingo. Because Nichols is not constitution-
ally entitled to an additional continued-detention
hearing—between the seizure and the forfeiture hear-
ing—there was no due process right for the municipal-
ities to violate.

KAREN NELSON MOORE, Circuit Judge, dissenting
in part. There are many things the majority does not
deny about Stephen Nichols’s case. It does not deny
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that he was wrongfully deprived of the use of his car
for three years. It does not deny that he had a due-
process interest in the use—not just the ownership—
of his vehicle. It does not deny that he has plausibly
alleged that the municipal defendants failed to afford
him any opportunity to seek temporary repossession
of his car. It does not deny that these defendants had
the discretion to do so under the relevant statutory
scheme. Nor does it deny that our caselaw forecloses
qualified immunity as a defense for municipal defen-
dants when the injury for which they are allegedly li-
able was caused by municipal act itself. Yet it denies
Nichols recourse because Nichols’s lawyer stated at
oral argument that there were multiple ways for the
government to go about affording his client due pro-
cess. Even if I were inclined to decide serious con-
stitutional cases based on “gotcha” moments at oral ar-
gument, this would not be one of them. Nichols did not
concede a flaw in his claim—to the contrary, he con-
firmed just how modest a due-process right he seeks.
In my view, Nichols has adequately stated a constitu-
tional claim, and we should allow this case to proceed.

As the district court noted, “[i]t is undisputed that
Defendants do not routinely provide post-deprivation,
pre-forfeiture hearings for civil seizures.” Nichols v.
County of Wayne, No. 18-12026, 2018 WL 6505360, at
*2 (E.D. Mich. Dec. 11, 2018). Nichols claims that this
failure to provide an opportunity for claimants to re-
gain possession of their property is unconstitutional.
The defendants respond that Nichols has sued the
wrong entities, because the MITPA, for which they are
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not responsible, requires them to retain all seized ve-
hicles, without exception. The majority does not reach
the merits of Nichols’s claim that the defendants’ pol-
icy is unconstitutional, nor does it address the defen-
dants’ argument about state law tying their hands.
Instead, it first suggests in dicta that (1) Nichols might
be precluded from making a municipal-liability claim
when there has been no finding of individual-defendant
liability, and that (2) Nichols might have failed to al-
lege that the defendants caused him damages. It then
holds that Nichols’s claim fails because he has not al-
leged that the municipal defendants have a policy of
failing to institute timely forfeiture proceedings. Be-
low, I explain why each of these propositions is incor-
rect.

First, the majority states that “[i]t is an open ques-
tion in this circuit ‘whether a municipality’s liability
under § 1983 is predicated on first finding that an in-
dividual officer or employee is also liable.”” Maj. Op. at
5 n.4 (quoting Rayfield v. City of Grand Rapids, 768 F.
App’x 495, 511 n.12 (6th Cir. 2019)). The majority’s
statement is erroneous, but it is true that several opin-
ions issued after the first published one resolving this
question have muddied the waters. Originally, we
stated that “it is possible that city officials may be en-
titled to qualified immunity for certain actions while
the municipality may nevertheless be held liable for
the same actions.” Barber v. City of Salem, 953 F.2d
232, 238 (6th Cir. 1992); see also Garner v. Memphis
Police Dep’t, 8 F.3d 358, 365 (6th Cir. 1993) (“Under
the law of this circuit, a municipality may not escape
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liability for a § 1983 violation merely because the
officer who committed the violation is entitled to
qualified immunity.”). This scenario could arise if a
municipal employee, acting pursuant to a municipal
policy or custom, committed a constitutional violation,
but escaped personal liability because the plaintiff’s
constitutional right was not clearly established at the
time of the violation.

But in Winkler v. Madison County, 893 F.3d 877
(6th Cir. 2018), the panel mistakenly said that our de-
cision in Watkins v. City of Battle Creek, 273 F.3d 682
(6th Cir. 2001), “broadly state[d] that the imposition of
municipal liability is contingent on a finding of indi-
vidual liability under § 1983.” 893 F.3d at 900. Yet Wat-
kins does not say this. It says only that “[i]f no
constitutional violation by the individual defendants is
established, the municipal defendants cannot be held
liable under § 1983.” 273 F.3d at 687 (emphasis added).
Winkler’s gloss on Watkins was plainly incompatible
with our prior, published holdings—that the precondi-
tion for municipal liability is the presence of a consti-
tutional violation, not a finding of individual liability.
On this specific issue regarding municipal liability,
there was no confusion until Winkler introduced it.
Thus, citing to Winkler, we uttered the line that the
majority now quotes: “It is undecided whether a mu-
nicipality’s liability under § 1983 is predicated on first
finding that an individual officer or employee is also
liable.” Rayfield, 768 F. App’x at 511 n.12. It should be
clear, by now, that this statement was in error. There is
no “open question in this circuit,” Maj. Op. at 5 n.4,
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about whether a plaintiff must first show individual
liability in order to show municipal liability. Our con-
trolling precedent says that there is no such require-
ment.! See 6 Cir. R. 32.1(b).

Beyond the qualified-immunity escape hatch,
there are still other instances in which a lack of indi-
vidual liability will not foreclose a municipal-liability
claim. As Judge Cole’s thoughtful concurrence in Epps
v. Lauderdale County, 45 F. App’x 332 (6th Cir. 2002),
lays out, there are numerous ways in which municipal-
ities themselves may be held responsible for constitu-
tional violations, including when “a government actor
in good faith follows a faulty municipal policy,” when
“municipal liability is based on the actions of indi-
vidual government actors other than those who are
named as parties,” and when “no one individual gov-
ernment actor ... violate[s] a victim’s constitutional
rights,” but the combined acts of a group of actors cause
such a violation. Id. at 334-35 (citing cases); see North
v. Cuyahoga County, 754 F. App’x 380, 390 (6th Cir.
2018) (“In a subset of § 1983 cases . . . the fact that no
individual defendant committed a constitutional viola-
tion—e.g., acted with deliberate indifference to an in-
mate’s serious medical need—might not necessarily
‘require a finding that no constitutional harm has
been inflicted upon the victim, nor that the municipal-
ity is not responsible for that constitutional harm.””)

! T note that the defendants make no argument to the con-
trary. It is the majority—not the defendants—that floats this un-
supported, alternative barrier to relief.
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(quoting Epps, 45 F. App’x at 334 (Cole, J., concurring)).
Again, the defendants do not argue otherwise.

Next, the majority suggests in a footnote that
there may have been a “missing allegation” in Nichols’s
complaint as to whether the municipality actually
caused him damages. Maj. Op. at 6 n.5. But the plain
language of the complaint proves the majority wrong:
“Nichols has been and continues to be damaged by the
Defendants’ failure to provide a prompt post-depriva-
tion hearing because he has been unnecessarily de-
prived of the use of his vehicle, the opportunity to
perform necessary maintenance on it, expended money
on insurance for a vehicle that he can’t use, and has
been forced to pay for rides, use taxis and inconvenient
public transit to get to and from work and perform
daily necessities of life.” R. 1 (Compl. q 26) (Page ID
#6-7). The majority faults Nichols for not “alleg[ing]
that he would have prevailed at an intervening hear-
ing if it had been offered,” Maj. Op. at 6 n.5, but ignores
that he specifically alleges that continued deprivation
of his vehicle imposes an immense hardship on him, R.
1 (Compl. ] 26) (Page ID #6-7). I take this as an alle-
gation that a retention hearing, focusing on hardship,
would come out in his favor. Even if the majority were
correct that Nichols failed to lay out causation for pur-
poses of calculating compensatory damages, he need
not make this showing for nominal damages. See Carey
v. Piphus, 435 U.S. 247,266 (1978) (“[T]he denial of pro-
cedural due process should be actionable for nominal
damages without proof of actual injury.”). There is thus
no deficiency in Nichols’s complaint with respect to
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alleging that the municipal defendants caused him
damages. And regardless, the defendants have for-
feited any argument to this effect. Once again, the ma-
jority improperly raises—but does not resolve—an
argument that no defendant has made in this case.

The majority then sets up its holding by pointing
to Nichols’s lawyer’s statement at oral argument that
either a prompt retention hearing or a quickly initi-
ated forfeiture proceeding would comply with the Con-
stitution. See Maj. Op. at 12. According to the majority,
“because Nichols is not entitled to elect his preferred
procedures, he can adequately state a constitutional
claim only if he alleges both that the municipalities
have a custom or policy of failing to provide a stand-
alone continued-detention hearing and that the munic-
ipalities have a custom or policy of failing to initiate
constitutionally-timely MITPA forfeiture proceedings.”
Id. Nichols’s complaint lacks sufficient allegations re-
garding the defendants’ failure to institute timely for-
feiture proceedings, says the majority, so his claim
fails. See id. (“The mere assertion that it can take
months or years to initiate a forfeiture proceeding does
not allege a ‘policy or custom’ to that effect.”).

This misreads Nichols’s complaint and misun-
derstands the nature of liability under Monell v. De-
partment of Social Services of City of New York, 436
U.S. 658 (1978). First, the majority omits the following
allegation from Nichols’s complaint: “On information
and belief, Defendants notice for forfeiture hundreds
of vehicles every year, hold them without process,
and fail, in each case, to provide prompt post-seizure,
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pre-forfeiture hearing in front of a neutral decision-
maker.” R. 1 (Compl. J 43) (Page ID #10). Combined
with Nichols’s allegation that “[i]t can take months, or
even years, for the Defendants to initiate a case in
state court seeking forfeiture of the vehicle,” id. | 4
(Page ID #2), this constitutes a plausible allegation
that the municipal defendants are not regularly initi-
ating forfeiture proceedings in a timely fashion. If the
municipal defendants regularly initiated forfeiture
proceedings within, for example, one week of the
expiration of the twenty-day period described in
§ 445.79b(1)(c) of the MITPA, there would be no basis
for Nichols alleging a failure to provide “prompt” reten-
tion hearings—prompt forfeiture proceedings would
obviate the need for them. To read the complaint more
narrowly is to ignore the thrust of Nichols’s claim in
this case: The municipal defendants, as a policy or cus-
tom, are allowing too much time to pass without giving
claimants a chance to repossess their property.

Moreover, Nichols is not required under Monell to
make allegations regarding the frequency with which
the municipal defendants take months or years to ini-
tiate forfeiture proceedings. One of the ways a plaintiff
can demonstrate an “illegal policy or custom” under
Monell is by showing “the existence of a custom of tol-
erance or acquiescence of federal rights violations.”
Burgess v. Fischer, 735 F.3d 462, 478 (6th Cir. 2013).
Even if the defendants delayed initiating forfeiture
proceedings on a minority of occasions, per Nichols’s
complaint they would still have a custom of permitting
constitutional violations on each of these occasions by
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not providing retention hearings. Put another way, it is
sufficient for Nichols to allege that in situations in
which forfeiture proceedings are delayed, the municipal
defendants routinely violate property owners’ consti-
tutional rights by not providing retention hearings.

Relatedly, the majority suggests that Nichols’s ar-
ticulations of the municipal defendants’ policy and how
he wants it fixed are too vague to make out a constitu-
tional claim. Specifically, the majority states that “[w]e
do not know the outer boundaries of Nichols’ position,
as the court redirected its line of questioning, once
learning that, at a minimum, Nichols viewed a forfei-
ture proceeding filed 50 days after notice as satisfying
due process.” Maj. Op. at 9 n.7. This is false: Thirty
days is the outer boundary that Nichols’s counsel read-
ily supplied upon questioning at oral argument. The
following colloquy transpired:

Judge: If a forfeiture hearing is
held without exception
seven days after the
person evidences objec-
tion to the forfeiture, is
there a bail hearing
necessary?

Counsel for Nichols: No.

Judge: If it’s held a year later,
is a bail hearing neces-
sary in the middle?

Counsel for Nichols: Yes.
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Judge: OK. At what point do we
draw that line?

Counsel for Nichols: I would submit that the
history of due process
... points to something
like 30 days, at a mini-
mum.

OA Audio at 11:00-11:29. Note that Nichols’s counsel
did not say, “A hearing after 30 days would provide due
process but I couldn’t tell you where exactly to draw
the line.” In fact, he took an unambiguously clear po-
sition: The constitutional minimum required—or in
other words, the temporal boundary that the govern-
ment may not exceed—is 30 days. This is “the outer
boundar[y] of Nichols’ position.” Maj. Op. at 9 n.7.
When the majority says that Nichols has not told us
“how quick would be quick enough,” id. at 9, it simply
ignores his precise answer to this question. Per Nich-
ols, 30 days would be quick enough, as would be 29
days, 28 days, 27 days, or any lesser amount of time.
And conversely, per Nichols, 31 days would not be
quick enough, nor would 32 days, 33 days, 34 days, or
any greater amount of time. How could Nichols have
been any clearer? I am unpersuaded by the majority’s
efforts to unearth flaws in Nichols’s well-pleaded com-
plaint.

Instead, I believe Nichols has plausibly alleged
the existence of a policy or custom not to provide an
opportunity for seized-vehicle owners to repossess
their vehicles while forfeiture proceedings are pending.
Accordingly, I would proceed to an analysis of whether
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Nichols has alleged the existence of a policy or custom
that violates the Constitution. But because the major-
ity does not reach the constitutional question, I will
keep my observations about this question brief.

The threshold issue is whether precedent from the
Supreme Court or this court forecloses the due-process
inquiry. The City? argues that the Supreme Court’s
decisions in United States v. Eight Thousand Eight
Hundred & Fifty Dollars ($8,850) in U.S. Currency, 461
U.S. 555 (1983), and United States v. Von Neumann,
474 U.S. 242 (1986), “confirm[ed] that the due process
right to a meaningful post-seizure hearing requires
only a forfeiture proceeding.” Appellee City Br. at 15.
But neither of these cases determined whether the
government is required to provide the purported own-
ers of seized property with a prompt opportunity to
demonstrate that their property need not be retained
pending resolution of forfeiture proceedings. In $8,850,
the Supreme Court held that the government’s eight-
een-month delay in initiating a forfeiture proceeding
over seized currency did not violate a claimant’s right
to due process of law. 461 U.S. at 569. The question of
retaining versus releasing seized property, pending
the resolution of the forfeiture action, was not at is-
sue. The petitioner “challenge[d] only the length of
time between the seizure and the initiation of the for-
feiture trial.” Id. at 564. Because the issue was limited
to the timing of this proceeding, and whether it was

2 The Defendant County, like the majority, “does not take
a position on the ultimate constitutional question.” Appellee
County Br. at 5.
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unconstitutionally delayed, the Court applied the
speedy-trial test from Barker v. Wingo, 407 U.S. 514
(1972), to determine that a delay in commencing the
forfeiture proceedings was justified. 461 U.S. at 564. By
contrast, Nichols’s claim “does not concern the speed
with which civil forfeiture proceedings themselves are
instituted or conducted.” Krimstock v. Kelly, 306 F.3d
40, 68 (2d Cir. 2002) (Sotomayor, dJ.), cert. denied, 539
U.S. 969 (2003).

Von Neumann is similarly distinguishable. The
claimant in that case challenged only “a 36-day delay
by the United States Customs Service in responding to
a remission petition,” not the continued deprivation of
his property while his forfeiture case was pending. 474
U.S. at 243. Indeed, two weeks after the claimant’s car
was seized, he posted a $24,500 bond for the car and
reestablished possession of it, but still filed suit to chal-
lenge the length of time it took the government to de-
cide whether to institute forfeiture proceedings at all.
Id. at 245-46. Whereas Von Neumann sought timely
adjudication of a remission petition to terminate a for-
feiture proceeding, Nichols sought the use of his car
while it was undetermined whether he would ulti-
mately have to forfeit it. Von Neumann did not seek
due-process protection for any such interest in the use
of the vehicle; he had enjoyed the use of his car since
he posted bond and the car was released to him. See id.
at 245. Thus, Von Neumann does not resolve the issue
before us because retention of a seized vehicle impli-
cates a unique property interest, and thus triggers
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unique due-process protections.? See Krimstock, 306
F.3d at 53 (“[I]t a non sequitur to hold . . . that because
postponing the commencement of a forfeiture action
pending the underlying criminal proceeding may not
offend due process, retention of the seized vehicle with-
out a hearing throughout that same period, or longer,
is constitutionally permissible.”). Furthermore, Nich-
ols’s predicament is distinguished from Von Neu-
mann’s in that the MITPA bars “action[s] to recover
personal property.” Mich. Comp. Laws § 445.79b(2). By
contrast, Von Neumann had the ability to file a motion
under Federal Rule of Criminal Procedure 41(g) for re-
turn of the seized property during the forfeiture litiga-
tion.*

3 The fact that Nichols acknowledged at oral argument that
prompt commencement of forfeiture proceedings could satisfy his
due-process concern does not turn this into a redux of the Von
Neumann case. Nichols does not demand more speedy initiations
of the proceedings that ultimately determine whether owners
have to forfeit ownership of their property, but rather more
speedy determinations of whether they can use their property
while ownership determinations are pending. His “concession,”
Maj. Op. at 9, at oral argument is consistent with this theory:
Whether through a prompt forfeiture hearing or a prompt reten-
tion hearing, due process requires that an owner be permitted to
challenge the continued dispossession of her or his personal prop-
erty.

4 The City argues that Von Neumann’s ability to file a Rule
41(g) motion is not relevant to the due-process analysis, because
the option to file such a motion under the Federal Rules of Crim-
inal Procedure was lost once forfeiture proceedings were initiated,
and resolving such a motion could itself be subject to substantial
delay. Neither of these attempts to minimize the import of a Rule
41(g) motion is persuasive. The first argument overlooks a pri-
mary reason a claimant might pursue relief through a Rule 41(g)
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Judge McKeague’s concurring opinion ignores the
distinction between different types of due-process in-
terests. This is clearest in the opinion’s selective quo-
tation of the “forfeiture proceedings, without more”
phrase from Von Neumann. See Concurring Op. at 455
(“[The Supreme Court] said ‘forfeiture proceedings,
without more,” satisfy due process’s post-seizure-hear-
ing requirement. Von Neumann, 474 U.S. at 249.”). The
Supreme Court’s full statement was as follows: “Im-
plicit in this Court’s discussion of timeliness in $8,850
was the view that the forfeiture proceeding, without
more, provides the postseizure hearing required by due
process to protect Von Neumann’s property interest in
the car.” 474 U.S. at 249 (emphasis added). The concur-
ring opinion reads the emphasized words out of the Su-
preme Court’s opinion. The Court properly limited its
due-process analysis to the precise due-process inter-
est at stake, something the concurring opinion wishes
not to do. Relatedly, the concurring opinion takes out
of context Von Neumann’s statement that “a forfeiture
proceeding meeting the Barker test satisfies any due
process right with respect to the car and the money.”
474 U.S. at 251. This statement appeared as the Court

motion—delay in the initiation of forfeiture proceedings. The sec-
ond argument suggests that seeking judicial review of seized
property is of little value, because such review could be delayed.
Possible judicial delay notwithstanding, a Rule 41(g) motion to
return property is an important tool for claimants. As the Advi-
sory Committee has explained, the Rule “provides that . . . a per-
son whose property has been lawfully seized may seek return of
property when aggrieved by the government’s continued posses-
sion ofit.” Fed. R. Crim. P. 41(g), Advisory Committee Notes (1989
Amendment) (emphasis added).
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entertained, briefly, whether the remission procedure
“itself creates a property right which cannot be taken
away without due process that includes a speedy an-
swer to a remission petition.” Id. at 250 (emphasis
added). Thus, even when reasoning hypothetically, the
Court addressed due-process rights that were linked to
“timely disposition” of a remission petition—not to
temporary repossession of a vehicle. Id.

The concurring opinion also states that “[i]f the re-
lease of the car was crucial to the [Von Neumann] hold-
ing, you'd think the Court would have discussed it
more.” Concurring Op. at 20. But why would we expect
exposition from the Supreme Court on due-process
protections for a property interest that had nothing to
do with the case that the Court was deciding? Simi-
larly, the fact that the property-release procedure in
the case (19 U.S.C. § 1614) was “wholly discretionary,”
Concurring Op. at 20, was irrelevant to the case—it did
not alter the nature of Von Neumann’s property inter-
est. The concurring opinion speculates that, “in [its]
view,” the holding of Von Neumann “would not have
changed” if the facts had been critically different. Id.
at 21. I fail to see the relevance of such conjecture,
which represents “a counterfactual hypothetical [that
the Court] [wa]s powerless . . . to decide.” Espinoza v.
Montana Dep’t of Revenue, 140 S. Ct. 2246, 2295 (2020)
(Sotomayor, J., dissenting). Whether Von Neumann re-
possessed his car as a matter of government rule or
discretion, the point is that his lawsuit had to do with
timely disposition of a federal remission petition, not
conditional repossession of a seized vehicle.



App. 43

All parties cite our decision in Ross v. Duggan, 402
F.3d 575 (6th Cir. 2004), for support, but that case did
not address the issue before us. In Ross, we addressed
a constitutional challenge to the City of Detroit’s en-
forcement of Michigan’s nuisance-abatement statute,
which resulted in the seizure and impoundment of
the plaintiffs’ vehicles. See generally Mich. Comp. Laws
§ 600.3801 et seq. As relevant here, the plaintiffs ar-
gued that insufficient postimpoundment procedures
denied them due process. We found this cause of action
“facially deficient” due to the presence of probable
cause justifying the initial seizures, “as long as the
owners received reasonable notice and a fair post-
impoundment-but-pre-forfeiture opportunity to con-
test ultimate forfeiture.” Ross, 402 F.3d at 586. Unlike
in this case, however, “the plaintiffs were each afforded
an opportunity to request a prompt post-impoundment
‘show-cause’ hearing to challenge both the temporary
seizure and the threatened permanent forfeiture,”
which, if successful, “would result in the immediate
restoration” of their vehicles. Id. at 583. Nichols was
not afforded such an opportunity. In Ross, we did not
consider whether procedural due process would be
lacking if the City of Detroit had detained the plain-
tiffs’ vehicles indefinitely without a preforfeiture,
show-cause hearing, because the plaintiffs conceded
that “each of them had received notice and an oppor-
tunity to contest the threatened nuisance-abatement
forfeitures of their motor vehicles at a ‘show-cause’
hearing.” Id. at 586.
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Without any precedent resolving the issue before
us, I would follow the Second Circuit’s unanimous
opinion in Krimstock v. Kelly—the only published, ap-
pellate opinion on point®>—in concluding that the fail-
ure to provide some sort of retention hearing for
purported owners of seized property violates the Con-
stitution. In Krimstock, then-Judge Sotomayor wrote
for a unanimous panel that New York City’s vehicle-
forfeiture scheme, which allowed the city to “seize a
motor vehicle following an arrest for the state-law
charge of driving while intoxicated (‘DWT’) or any other
crime for which the vehicle could serve as an instru-
mentality” without any sort of subsequent retention
hearing, violated the Fourteenth Amendment, inter
alia. 306 F.3d at 44. Under the balancing test set forth
in Mathews v. Eldridge, 424 U.S. 319 (1976), the court
reasoned that the private interest in the ownership
and use of a vehicle was significant, the risk of errone-
ous deprivation was “reduced” given the “context of
DWI owner-arrestees,” and the government’s interest
was low, given alternative methods—such as the post-
ing of bond in exchange for a seized vehicle—in pre-
venting an owner from absconding with this property.
Krimstock, 306 F.3d at 64. “Balancing the Mathews fac-
tors,” the Second Circuit concluded that due process of
law required a hearing in which a claimant could
demonstrate that “means short of retention of the ve-
hicle can satisfy the City’s need to preserve it from

5 The Seventh Circuit issued a similar opinion, but the Su-
preme Court vacated it as moot. See Smith v. City of Chicago, 524
F.3d 834 (7th Cir. 2008), vacated as moot sub nom. Alvarez v.
Smith, 558 U.S. 87 (2009).
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destruction or sale during the pendency of proceed-
ings.” Id. at 67.

If anything, the Mathews factors support Nichols’s
claim even more than they supported the plaintiffs’
claim in Krimstock. First, as to the weight of the pri-
vate interest, “the length or finality of the deprivation,”
Logan v. Zimmerman Brush Co., 455 U.S. 422, 434
(1982), is greater here than in Krimstock. Under New
York City law, then-Judge Sotomayor noted, the City
was required to bring a forfeiture action “twenty-five
days after a claim is made for the vehicle.” Krimstock,
306 F.3d at 54 (citing 38-A R.C.N.Y. § 12-36(a)). Under
the MITPA, by contrast, the only temporal require-
ment is that the prosecuting attorney must bring a for-
feiture action “promptly” after receiving the property
claim and bond. Mich. Comp. Laws § 445.79b(1)(c).
There is no specific deadline, even when the property
owner has demanded that her property be returned.
Cf. Krimstock, 306 F.3d at 54 (leaving the timing of in-
itiating a forfeiture action up to the “discretion” of the
New York City Property Clerk only when “no demand
is made” by the owner of the property). The private in-
terest is thus even weightier here than in Krimstock.®

6 Language from our decision in United States v. Kingsley,
241 F.3d 828 (6th Cir.), cert. denied, 534 U.S. 859 (2001), regard-
ing the privilege of operating a motor vehicle is not to the con-
trary. In Kingsley, we reviewed a district court’s ban on a
defendant’s probationary operation of motorized vehicles. Id. at
838. In response to the defendant’s argument that such a ban un-
duly deprived him of personal liberty, we observed that “operat-
ing a motor vehicle on the public thoroughfares, under any
circumstances, is not a fundamental personal right, but instead is
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Second, the risk of erroneous deprivation is more
significant here. In Krimstock, the Second Circuit
noted the low risk of erroneous deprivation in the case
of DWI arrestees whose cars were seized “because a
trained police officer’s assessment of the owner-driver’s
state of intoxication can typically be expected to be
accurate.” 306 F.3d at 62—63. Similarly, in People v. One
1998 GMC, 960 N.E.2d 1071 (Ill. 2011), cert. denied,
566 U.S. 1034 (2012), the Illinois Supreme Court em-
phasized that it was unlikely that a police officer would
be mistaken about probable cause “especially for
crimes such as the DUI and DWLR offenses involved
here.” Id. at 1087. Probable-cause determinations un-
der the MITPA, by contrast, are more complex. Unlike
assessing a driver’s blood-alcohol content, the determi-
nation of whether a person, “[w]ith intent to defraud or
violate the law,” has unlawfully used another person’s
identifying information is less immediately verifiable.
Mich. Comp. Laws § 445.65(1)(a). The statute itself
recognizes the numerous circumstances that may not
qualify as fraud under the MITPA, for instance when

a mere societally-bestowed privilege, granted by the grace of the
state, which an adult citizen must earn, and which the govern-
ment can restrict or invalidate, even administratively, in the ra-
tional furtherance of a legitimate public purpose.” Id. Apart from
the narrower question of an individual’s “right” to operate a vehi-
cle on public thoroughfares, however, we have stated clearly that
an individual may have a substantial “interest” in both owning
and utilizing a vehicle. Henry, 655 F. App’x at 462. Nichols has
not alleged that the temporary seizure of his vehicle infringed on
his substantive rights; he merely argues that given the significant
weight of his interest in this vehicle, he is due a commensurate
level of process before the vehicle may be retained by the govern-
ment.
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the accused uses the identifying information of a per-
son with their consent (unless the person giving con-
sent knows that the information will be used to commit
an unlawful act), when the accused had been acting in
otherwise lawful enforcement of a person’s legal rights,
or when the accused had given “a bona fide gift” to a
person in exchange for use of their identifying infor-
mation. Id. § 445.65(2)(a), (b), (d). To be clear, these cir-
cumstances are listed as defenses in the statute, id.
§ 445.65(2), and the validity of probable cause is not
dependent on the viability of a defense, see Fridley v.
Horrighs, 291 F.3d 867, 873 (6th Cir. 2002); moreover,
an officer’s judgment that probable cause exists should
be accorded “due weight,” Ornelas v. United States, 517
U.S. 690, 699 (1996). Still, determining at a traffic stop
whether a driver knowingly used another person’s
identifying information is more complex than deter-
mining whether the driver was “operating while intox-
icated.” Mich. Comp. Laws § 257.625(1). The risk of an
erroneous deprivation of property here is thus higher
than the “reduced” risk in Krimstock. 306 F.3d at 62.

On balance, here the private interest is substan-
tial, the erroneous risk of deprivation is moderate,
there is considerable value in additional safeguards,
and the government’s interest is low. Accordingly, the
Mathews balancing test tips in Nichols’s favor. For
these reasons, I would follow the Second Circuit in
holding that vehicle owners must be afforded a prompt,
postseizure hearing before a neutral decisionmaker to
determine whether “means short of retention of the ve-
hicle can satisfy the [government’s] need to preserve it
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from destruction or sale during the pendency of pro-
ceedings.” Krimstock, 306 F.3d at 67.

The majority suggests that, alternatively, Nichols’s
claim is barred for failure to allege the violation of a
clearly established right. But this clearly-established-
right defense does not apply “[wlhen an injury arises
directly from a municipal act, ... because fault and
causation obviously belong to the city.” Arrington-Bey
v. City of Bedford Heights, 858 F.3d 988, 994-95 (6th
Cir. 2017), cert. denied, 138 S. Ct. 738 (2018).” “[T]here
is a significant difference between a Monell claim al-
leging that a municipal policy or custom caused a con-
stitutional violation ... and a Monell claim alleging
that a municipality’s failure to train amounted to de-
liberate indifference.” Brennan v. Dawson, 752 F. App’x
276, 288 (6th Cir. 2018). When the first type of Monell
claim is at issue, as is the case here, the violated right
need not be clearly established. Id. The majority ar-
gues that, as in Arrington-Bey, the policy-based Monell
claim here is actually a failure-to-train claim, so the
clearly-established-right defense applies. But we said
nowhere in Arrington-Bey that claims based on a mu-
nicipality’s failure to institute a policy were per se
identical to claims based on municipality’s failure to
train their employees. All we said in that case was that
a plaintiff relying on a deliberate-indifference theory
of municipal liability had to do more than show the

" By contrast, the defense does apply to Nichols’s failure-to-
train allegation against Kim Worthy, in her official capacity, and
thus I agree with the majority that this claim fails. See Maj. Op.
at 10-11.
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lack of a policy. See Arrington-Bey, 858 F.3d at 995 (“In
a deliberate-indifference case, the claimant must show
not only that an employee’s act caused a constitutional
tort, but also that the city’s failure to train its employ-
ees caused the employee’s violation and that the city
culpably declined to train its ‘employees to handle re-
curring situations presenting an obvious potential for
such a violation.””) (quoting Bd. of Cty. Comm’rs of
Bryan Cty. v. Brown, 520 U.S. 397, 409 (1997)). This
case, unlike Arrington-Bey, is not about the actions of
individual municipal employees and whether a munic-
ipality’s deliberate indifference in training them is
what led to the alleged harm. Rather, Nichols alleges
that the City and County had a policy of failing to pro-
vide retention hearings for owners of vehicles seized
pursuant to the MITPA. This claim does not involve
failure-to-train allegations, and therefore Nichols need
not demonstrate that these municipal defendants vio-
lated a clearly established right.

* sk ok

In all, the majority manages to avoid remedying
a significant constitutional violation by focusing on
one line uttered by Nichols’s counsel at oral argu-
ment. This utterance was not a concession of error,
but a clarification of just how narrow the scope of this
case is. Although the majority does not resolve the
constitutional question in this case, it sanctions the
warrantless, three-year deprivation of Nichols’s ve-
hicle, despite the government’s undisputed failure to
offer him any means of challenging this prolonged
deprivation. Those following trends in our court’s
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jurisprudence will note that in the span of a single
month, we have countenanced stripping thousands of
indigent Tennesseans of their driver’s licenses, see
Robinson v. Long, 966 F.3d 521 (6th Cir. 2020) (Cole,
C.d., dissenting from denial of rehearing en banc), and
seizing Michiganders’ vehicles without a chance for
them to demonstrate, pendente lite, the extreme hard-
ship posed by such seizure. Neither precedent nor pru-
dence compels this trend. For these reasons, and the
ones stated above, I dissent.
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

STEPHEN NICHOLS, indi-
vidually and on behalf of all
others similarly situated,

Plaintiff,
Case No. 18-12026
V.

COUNTY OF WAYNE et al.
Defendants. /

OPINION AND ORDER GRANTING IN PART
DEFENDANTS’ “MOTION TO DISMISS OR
ABSTAIN OR, IN THE ALTERNATIVE,
FOR SUMMARY JUDGMENT”

(Filed Dec. 11, 2018)

This is a § 1983 procedural due process claim re-
volving around state property forfeiture procedures.
Pending before the court is a “Motion to Dismiss or to
Abstain, or in the alternative, for Summary Judgment”
filed by the “Wayne County Prosecutor’s Office” and
defendant Kym Worthy. (Dkt. #6.) Plaintiff Stephen
Nichols filed a response (Dkt. #9), and Defendants filed
a reply (Dkt. #10.) The court concludes that a hearing
is unnecessary. See E.D. Mich. LR 7.1(f)(2). For the rea-
sons stated below, the court will grant the Motion in
part, dismissing the complaint for failure to state a
claim.
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I. BACKGROUND

Plaintiffs Stephen Nichols, Adam Chappell, Jr.,
and Ryan Chappell filed a putative class action com-
plaint naming as defendants the County of Wayne, “the
Wayne County Prosecutor’s Office,” the Wayne County
Prosecutor Kym Worthy in her official and individual
capacity, the “Wayne County Sheriff’s Office,” and the
City of Lincoln Park. (Dkt. #1.) The complaint alleged
municipal liability under 42 U.S.C. § 1983 for viola-
tions of the Fourteenth Amendment and sought declar-
atory and injunctive relief. (Id., PagelD 13-14.) A few
months after it was filed, two of the three named Plain-
tiffs voluntarily dismissed their claims and they, along
with the “Sheriff’s Office,” were terminated from the
case. (Dkt. #3.) This left Wayne County, “the Wayne
County Prosecutor’s Office,” Kym Worthy, and the City
of Lincoln Park as Defendants in the case.

The facts underlying remaining Plaintiff Nichols’
claim are as follows. Stephen Nichols, while driving an
automobile, was pulled over by a Lincoln Park police
officer and ticketed for driving an uninsured vehicle.
(Dkt. #1, PagelD 6.) He presented an invalid insurance
certificate to the officer and his car was confiscated un-
der the forfeiture provisions of Michigan’s Identity
Theft Protection Act. (Id.) He filed a claim of interest
and posted a bond to contest the forfeiture. Wayne
County failed to file a civil forfeiture case against the
vehicle and Nichols’ car was not returned to him until
he filed this lawsuit. He is challenging the process of
the county’s seizure and forfeiture procedure.
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Defendants “the Wayne County Prosecutor’s Of-
fice” and Kym Worthy filed a “Motion to Dismiss or to
Abstain, or in the alternative, for Summary Judg-
ment.” (Dkt. #6.)! In Plaintiff’s response, he voluntar-
ily dismissed his claim against Defendant Kym Worthy
in her individual capacity and dismissed his demand
for declaratory and injunctive relief. (Dkt. #9, PagelD
120.) What remains of the Motion concerns Plaintiff’s
§ 1983 municipal liability claim against Wayne
County? for Fourteenth Amendment violations. Plain-
tiff’s claim is that Defendants have “an unconstitu-
tional practice ... of failing to provide prompt post-
seizure, pre-forfeiture hearings in front of a neutral
decision-maker where . . . persons had vehicles seized
without a warrant or a pre-deprivation hearing.” (Dkt.
#1, PagelD 13.) Defendants argue, among other things,
that this claim fails because Plaintiff cannot show an
underlying constitutional violation. (Dkt. #6, PagelD
45-47.)

! Defendant City of Lincoln Park did not join in the Motion
but asserted Plaintiff’s failure to state a claim as an affirmative
defense in its Answer. (Dkt. #8, PageID 91.)

2 Neither a Michigan “Prosecutor’s Office” nor a “Sheriff’s
Office” (or “Department”) is a legal entity amenable to suit under
§ 1983. Anthony v. Chylinski, 2008 WL 4239204, at *2 (E.D. Mich.
Sept. 11, 2008). A suit against Kym Worthy in her official capacity
as County Prosecuting Attorney is considered a claim against
Wayne County itself. See Will v. Mich. Dep’t of State Police, 491
U.S. 58, 91 (1989).
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II. STANDARD

A court may dismiss a complaint for “failure to
state a claim upon which relief can be granted” under
Federal Rule of Civil Procedure 12(b)(6). “To survive a
motion to dismiss, a litigant must allege enough facts
to make it plausible that the defendant bears legal li-
ability.” Agema v. City of Allegan, 826 F.3d 326, 331 (6th
Cir. 2016) (citing Ashcroft v. Igbal, 556 U.S. 662, 678
(2009)). A complaint “requires more than labels and
conclusions,” and must allege facts that “raise a right
to relief above the speculative level.” Bell Atl. Corp. v.
Twombly, 550 U.S. 544, 555 (2007).

In determining plausibility, “a court must construe
the complaint in the light most favorable to the plain-
tiff [and] accept all factual allegations as true.” United
States v. Brookdale Senior Living Communities, Inc.,
892 F.3d 822 (6th Cir. 2018) (internal citations omit-
ted). “The purpose of Rule 12(b)(6) is to allow a defend-
ant to test whether, as a matter of law, the plaintiff is
entitled to legal relief even if everything alleged in the
complaint is true.” Mayer v. Mylod, 988 F.2d 635, 638
(6th Cir. 1993) (internal citation omitted). Stated dif-
ferently, Rule 12(b)(6) acts “to enable defendants to
challenge the legal sufficiency of complaints without
subjecting themselves to discovery.” Yuhasz v. Brush
Wellman, Inc., 341 F.3d 559, 566 (6th Cir. 2003) (inter-
nal citation omitted).
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III. DISCUSSION

As expressed in the Fourteenth Amendment,
states may not “deprive any person of life, liberty, or
property, without due process of law.” U.S. Const.
amend. XIV, § 1. “The fundamental requirement of
due process is the opportunity to be heard ‘at a mean-
ingful time and in a meaningful manner.”” Mathews v.
Eldridge, 424 U.S. 319, 333 (1976) (internal citation
omitted). It is a flexible standard, and the court bal-
ances three factors to determine what process is appro-
priate in a specific situation. Id. (internal citations
omitted). These factors are: “[1] the private interest
that will be affected by the official action; [2] the risk
of an erroneous deprivation of such interest through
the procedures used, and the provable value, if any, of
additional or substitute procedural safeguards, and [3]
the Government’s interest, including the function in-
volved and the fiscal and administrative burdens that
the additional or substitute procedural requirement
would entail.” Id. (citing Goldberg v. Kelly, 397 U.S.
254,263-71 (1970)).

A Michigan municipality or other local govern-
ment unit is liable under 42 U.S.C. § 1983 “for consti-
tutional injuries for which it is responsible.” Morgan v.
Fairfield Cty., 903 F.3d 553, 565 (2018) (citing Monell
v. Dep’t of Soc. Servs., 436 U.S. 658, 690 (1978)). This
responsibility encompasses “harms caused by direct
actions of the municipalities themselves, harms caused
by the implementation of municipal policies or cus-
toms, and harms caused by employees for whom the
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municipality has failed to provide adequate training.’
Id. (internal citations omitted).

Plaintiff’s Complaint alleges that Wayne County’s
liability arises here from a “policy, practice, custom or
pattern of not providing these hearings” and in a fail-
ure to train attorneys to conduct them. (Dkt. #1,
PageID 13-14.) It is undisputed that Defendants do
not routinely provide post-deprivation, pre-forfeiture
hearings for civil seizures. Wayne County argues that
this “policy” is merely its compliance with Michigan’s
forfeiture statute. The statute does not require such a
hearing and has been found constitutional by both
Michigan state courts and federal courts. (Dkt. #10,
PagelD 123-25, 128.) See Michigan v. Milwaukee 3/8"
Cordless Drill, 2011 WL 3268646, at *9 (W.D. Mich.
July 29, 2011) (“Michigan forfeiture law provides own-
ers of property with notice of seizure and an oppor-
tunity to be heard.”); Nelson v. McDonough, 2011 WL
1539764, at *3 (W.D. Mich. April 21, 2011) (“The Mich-
igan courts have held that the availability of notice and
a hearing under [the Michigan forfeiture statute] af-
fords an adequate remedy satisfying due process.”)
(collecting Michigan state court cases).

Defendants argue that their lack of routine post-
deprivation, pre-forfeiture hearings for civil seizures
does not constitute a due process violation. Plaintiff’s
argument that it does appears to be primarily based on
Krimstock v. Kelly, 306 F.3d 40 (2d Cir. 2002), which he
cites in his response brief. (Dkt. #9, PagelD 112.) This
opinion from a different jurisdiction is persuasive at
best; it does not bind. Similarly persuasive-at-best is
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People v. One 1998 GMC, 960 N.E.2d 1071 (I1l. 2011),
which rejects Krimstock. The court will address the
reasoning of each.

In Krimstock, the Second Circuit focused on three
specific due process concerns in holding that plaintiffs
must be given a prompt opportunity to contest the
holding of their vehicle pending the civil forfeiture ac-
tion. First, it noted the temporal gap between seizure
and forfeiture proceedings, which can be “months or
sometimes years.” Krimstock, 306 F.3d at 54. Next, it
noted a “special concern for the risk of erroneous dep-
rivation posed to innocent owners.” Id. at 56. Finally, it
noted the lack of other forms of interim relief. Id. at
58—60. Here, however, the Michigan forfeiture stat-
ute requires that the county’s prosecuting attorney
“promptly institute forfeiture proceedings” when a for-
feiture is disputed. Mich. Comp. Laws § 333.7523. If a
complaint is not filed promptly, a violation of state law
occurs which could be addressed in state court. See,
e.g., In re Forfeiture of One 1983 Cadillac, 439 N.W.2d
346 (Mich. Ct. App. 1989). Also of note is that the Su-
preme Court of the United States upheld another
Michigan forfeiture procedure that did not permit an
innocent owner defense. Bennis v. Michigan, 516 U.S.
442,446 (1996).

Moreover, as the Supreme Court of Illinois pointed
out, “it appears that Krimstock was wrongly decided in
light of the Supreme Court precedent.” One 1998 GMC,
960 N.E.2d at 1082. Indeed, in United States v. Von
Neumann, 474 U.S. 242 (1986), the Court held that, in
relation to an owner’s property interest in their car, a
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“forfeiture proceeding, without more, provides the
postseizure hearing required by due process.” Id. at
249. The Supreme Court of the United States has
not found the Due Process Clause to require a post-
deprivation, pre-forfeiture hearing, and neither does
this court.

) ¢

Wayne County’s “policy” of not providing an addi-
tional hearing does not violate due process. Because
the forfeiture procedure Wayne County follows, as
Plaintiff alleges, provides both notice and an oppor-
tunity to be heard, Plaintiff’s complaint fails to state a
claim upon which relief can be granted.

Furthermore, Plaintiff’s sole claim and argument
against Defendant City of Lincoln Park is identical to
that against Wayne County. As Plaintiff had the oppor-
tunity to respond to the argument in its Response to
the other Defendants’ Motion and there is no relevant
factual or legal distinction between the claim against
the City of Lincoln Park and Wayne County, the court
will dismiss the claim with respect to the City of Lin-
coln Park as well. See Tingler v. Marshall, 716 F.2d
1109 (6th Cir. 1983) (requiring, before a district court
dismiss a claim sua sponte for failure to state a claim,
that a plaintiff have notice of the arguments for the
claim’s dismissal and a chance to respond to them).
Accordingly,
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IT IS ORDERED that Defendants’ Motion (Dkt.
#6) is GRANTED and Plaintiff’s Complaint is DIS-
MISSED as to all Defendants.?

s/Robert H. Cleland
ROBERT H. CLELAND
UNITED STATES DISTRICT JUDGE

Dated: December 11, 2018

I hereby certify that a copy of the foregoing document
was mailed to counsel of record on this date, December
11, 2018, by electronic and/or ordinary mail.

s/Lisa Wagner
Case Manager and Deputy Clerk

(810) 292-6522

3 Because is relief is appropriate based upon Defendants’ re-
quest for dismissal under 12(b)(6), the court need not address the
alternative arguments for abstention and summary judgment.
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No. 19-1056

UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

STEPHEN NICHOLS,
Plaintiff-Appellant,
V.

)
)
)
)
WAYNE COUNTY, MICHIGAN: g ORDER
WAYNE COUNTY, MICHIGAN ) (Filed Nov. 23, 2020)
PROSECUTOR'S OFFICE;
CITY OF LINCOLN PARK, )
MICHIGAN; KYM L. WORTHY, )

)

Defendants-Appellees.

BEFORE: MOORE, McKEAGUE, and LARSEN,
Circuit Judges.

The court received a petition for rehearing en
banc. The original panel has reviewed the petition for
rehearing and concludes that the issues raised in the
petition were fully considered upon the original sub-
mission and decision of the case. The petition then was
circulated to the full court.* No judge has requested a
vote on the suggestion for rehearing en banc.

* Judge White recused herself from participation in this rul-
ing.
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Therefore, the petition is denied.

ENTERED BY ORDER OF
THE COURT

/s/ Deborah S. Hunt

Deborah S. Hunt, Clerk
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
Stephen Nichols, Adam Case No.
Chappell, Jr., and Ryan Hon.
Chappell, individually and Complaint and
on behalf of all others
ilarly situated Jury Demand.
stmiiarly situated, Class Action.
Plaintiffs, Declaratory and

Injunctive Relief.
_VS_

County of Wayne, Wayne County
Prosecutor’s Office, Kym Worthy,
in her official and individual
capacity, Wayne County Sheriff’s
Office, and City of Lincoln Park,
jointly and severally,

Defendants

Godwin Legal Services, PLC
Shaun P. Godwin (P74500)
Attorney for Plaintiffs

450 W Fort St, Ste 200

Detroit, Michigan 48226
313-288-2826/Fax: 313-457-1670
shaun@godwinlegal.com
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CLASS ACTION COMPLAINT
AND JURY DEMAND

(Filed Jun. 27, 2018)

NOW COME Plaintiffs, by and through their at-
torney, for their Complaint, do hereby allege as follows:

INTRODUCTION

1. This case arises from the retention of motor
vehicles (“vehicles”) that were seized by law enforce-
ment agencies in Wayne County without a warrant or
a pre-deprivation hearing and noticed for possible civil
forfeiture in the hopes of obtaining a cash settlements
or title to the vehicles through use of civil forfeiture
proceedings.

2. Since at least July of 2015, the Defendants no-
ticed Plaintiffs and similarly situated persons of their
intention to seek forfeiture of their vehicles and held
those vehicles in custody, while contemplating the pos-
sible initiation of civil forfeiture proceedings in state
court.

3. At no time did the Defendants provide Plain-
tiffs and similarly situated persons with a prompt
post-seizure, pre-forfeiture hearing in front of a neu-
tral decision-maker.

4. It can take months, or even years, for the De-
fendants to initiate a case in state court seeking forfei-
ture of the vehicle.
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5. During this undetermined period of time, fol-
lowing the warrantless seizure and prior to the De-
fendants’ initiation of forfeiture civil proceedings,
persons with an interest in the seized vehicle are left
without access and use of the vehicle and without a
procedure or remedy for testing the law enforcement
officer’s determination of probable cause to seize the
vehicle, the likelihood of the government would be suc-
cessful in the contemplated forfeiture case, and seek
return of the vehicle pending resolution of the contem-
plated forfeiture case.!

6. The importance of continued access to a vehi-
cle cannot be overstated. A vehicle is frequently re-
quired to travel to and from work, to transport children
and to perform other necessities of life. Additionally, a
vehicle is a rapidly depreciating asset under all cir-
cumstances. Moreover, if the vehicle is under lease or
subject to a loan, the owner or leaseholder is required
to continue to make payments and insurance pay-
ments to avoid a breach of their lease or purchase
agreement.

7. The Due Process Clause of the Fourteenth
Amendment to the United States Constitution re-
quires that a person with an interest in property seized
without a warrant or a pre-deprivation hearing be pro-
vided a prompt post-deprivation hearing in front of a

! Repliven is barred by the applicable forfeiture statutes. See
Public Health Code, MCL 333.7533(2); Identity Theft Protection
Act, MCL 445.79b. No adequate remedy is provided by statute or
court rule that would allow a person of interest to obtain a hear-
ing and/or recovery of the seized vehicle.
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neutral-decision maker. In regards to vehicles seized
and noticed for forfeiture, the Defendants are required
to provide a prompt post-seizure, pre-forfeiture hear-
ing in front of a neutral decision-maker on whether
there is probable cause for the seizure, the likelihood
of the government being successful in the contem-
plated forfeiture case and whether the vehicle can be
returned to the interested party prior to resolution of
the contemplated forfeiture case.

8. As a result of Defendants’ policy, practice
or custom of not providing prompt post-seizure, pre-
forfeiture hearings in front of a neutral decision-
maker, the Defendants caused the Plaintiffs and
similarly situated persons’ rights to due process pur-
suant to the Fourteenth Amendment to the United
States Constitution to be violated, and are liable to
the Plaintiffs and similarly situated persons under 42
U.S.C. § 1983 of the Civil Rights Act of 1871.

JURISDICTION AND VENUE

9. Original and supplemental jurisdiction is con-
ferred by 28 U.S.C. § 1331 (federal question), 28 U.S.C.
§ 1343 (civil rights), and 28 U.S.C. § 1332(d) (class ac-
tion).

10. Venue is proper pursuant to 28 U.S.C. § 1391,
since all Defendants reside or are located and/or doing
business in the Eastern District of Michigan and the
events giving rise to this action occurred, in significant
part, within this District.
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PARTIES

11. Plaintiff Stephen Nichols is over 18 years-old
and a resident of Westland, Michigan.

12. Plaintiff Adam Chappell, Jr. (“Adam Chap-
pell”) is over 18 years-old and a resident of Detroit,
Michigan.

13. Plaintiff Ryan Chappell is over 18 years-old
and a resident of Detroit, Michigan.

14. Defendant Wayne County is a municipal cor-
poration organized under the laws of the State of Mich-
igan that is located in Wayne County, Michigan.

15. Defendant Wayne County Prosecutor’s Office
is a municipal corporation organized under the laws of
the State of Michigan that is located in Wayne County,
Michigan.

16. Defendant Kym Worthy, was at all times of
the matters complained of herein the Wayne County
Prosecutor for the County of Wayne. She is sued in her
individual and official capacity.

17. Defendant Wayne County Sheriff’s Office is
a municipal corporation organized under the laws of
the State of Michigan that is located in Wayne County,
Michigan.

18. Defendant City of Lincoln Park (“Lincoln
Park”) is a municipal corporation organized under the
laws of the State of Michigan that is located in Wayne
County, Michigan.
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STATEMENT OF FACTS
a. Plaintiff Stephen Nichols

19. On July 2, 2015, Plaintiff Nichols was subject
to a traffic stop by a City of Lincoln Park police officer.

20. The Lincoln Park police officer seized Nichols’
vehicle, without a warrant and without a pre-deprivation
hearing, after he alleged that the insurance certificate
was invalid and served Nichols with a form notice in-
dicating that Lincoln Park intended to forfeit the ve-
hicle under the forfeiture provisions of Michigan’s
Identity Theft Protection Act, (ITPA), MCL 445.61, et
seq, and that to contest the forfeiture the owner of the
vehicle would have to file a claim of interest with Lin-
coln Park along with a $250.00 money order payable to
the Wayne County Prosecutor’s Office.

21. Nichols was charged with operating without
insurance to which he pled responsible.

22. On dJuly 10, 2015, Nichols filed a claim of in-
terest with Lincoln Park and posted a bond with it for
$250.00 made payable to the Wayne County Prosecu-
tor’s Office in order to contest the forfeiture.

23. Defendants failed to provide Nichols with a
prompt post-seizure, pre-forfeiture hearing in front of
a neutral decision-maker.

24. Almost 3 years has now passed since the sei-
zure without process and the Defendants have not filed
a civil forfeiture case against Nichols’ vehicle.
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25. To this day, Nichols’ vehicle remains in the
custody of the Defendants

26. Nichols has been and continues to be dam-
aged by the Defendants’ failure to provide a prompt
post-deprivation hearing because he has been un-
necessarily deprived of the use of his vehicle, the op-
portunity to perform necessary maintenance on it,
expended money on insurance for a vehicle that he
can’t use, and has been forced to pay for rides, use taxis
and inconvenient public transit to get to and from work
and perform daily necessities of life.

b. Plaintiffs Adam Chappell and Ryan Chappell

27. Plaintiff Adam Chappell owned a vehicle
that he lent to his son, Plaintiff Ryan Chappell, for his
personal use and in furtherance of his son’s welding
business.

28. On July 27, 2016, Plaintiff Ryan Chappell
was subject to an investigative stop by a Wayne County
Sheriff’s Office deputy after he was seen visiting a
medical marijuana facility in the City of Detroit, while
driving Plaintiff Adam Chappell ‘s vehicle.

29. Plaintiff Adam Chappell’s vehicle was seized,
without a warrant and without a hearing, and towed
from the scene and Ryan Chappell was provided with
a form notice indicating that the Wayne County Sher-
iff’s Office intended to forfeit the vehicle under the for-
feiture provisions of the Michigan Public Health Code,
MCL 333.7521, et seq. and that the owner was required



App. 69

to file a claim and post a $250.00 bond with the Wayne
County Prosecutor’s Office to contest the forfeiture.

30. No marijuana was recovered and no criminal
charges were brought.

31. On August 11, 2016, Plaintiff Adam Chappell
filed a claim and posted a $250.00 bond with Wayne
County Prosecutor’s Office in order to contest the for-
feiture.

32. Defendants failed to provide Plaintiffs Adam
Chappell and Ryan Chappell with a prompt post-
seizure, pre-forfeiture hearing in front of a neutral
decision-maker.

33. On October 7, 2016, 72 days following the
seizure, Wayne County Prosecutor’s Office filed a com-
plaint in Michigan’s Third Circuit Court, which alleged
that Adam Chappell ‘s vehicle was subject to forfeiture
for a violation of the Michigan Controlled Substances
Act, MCL 333.7521, et seq.

34. On dJanuary 31, 2017, Plaintiff Adam Chappell
filed a motion to dismiss after the Wayne County Pros-
ecutor’s Office failed to comply with a court order to
answer his discovery requests

35. On February 10, 2017, the court entered a
stipulated order dismissing the forfeiture complaint
and ordering the return of Chappell’s bond and his
vehicle without payment of any towing or storage fees.

36. On February, 23, 2017, Adam Chappell was
able to retrieve his vehicle from Martin’s Towing and
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discovered that the driver’s side window of the vehicle
had been left down, the battery was dead, the tires
were flat, that damage to the exhaust and transmis-
sions systems had been caused and marks left on the
undercarriage of the vehicle consistent with the vehi-
cle having been lifted by a fork lift.

37. Plaintiffs Adam Chappell and Ryan Chappell
were damaged by the Defendants failure to provide a
prompt post-deprivation hearing because they were
unnecessarily deprived of their use of the vehicle, the
opportunity to perform necessary maintenance on it,
guard it from damage and access to Ryan Chappell’s
welding work tools contained within the vehicle.

CLASS ACTION ALLEGATIONS

38. The named Plaintiffs bring this action, on
behalf of themselves and all others similarly situated,
to assert the claims alleged in this Complaint on a com-
mon basis

39. A class action is a superior means, and the
only practicable means, by which the named Plaintiffs
and Class Members can challenge Defendants’ failure
to provide prompt post-seizure, pre-forfeiture hearings
in front of a neutral decision-maker on vehicles seized
without process and noticed for forfeiture.

40. This action is brought and may properly
be maintained as a Class action pursuant to Rule
23(a)(1)—(4) and Rule 23(b)(1)-(3) of the Federal Rules
of Civil Procedure.
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41. This action satisfies the numerosity, com-
monality, typicality, and adequacy requirements of
those provisions.

42. The Class is defined as: all persons who had
a vehicle seized without a warrant or a pre-deprivation
hearing where that vehicle was noticed and held for
forfeiture and where those persons with an interest
in the vehicle were not provided with a prompt post-
seizure, pre-forfeiture hearing in front of a neutral
decision-maker.

43. On information and belief, Defendants notice
for forfeiture hundreds of vehicles every year, hold
them without process, and fail, in each case, to provide
prompt post-seizure, pre-forfeiture hearing in front of
a neutral decision-maker.

44. The relief sought is common to all Class
Members, and common questions of law and fact exist
as to all Class Members. The named Plaintiffs seek re-
lief concerning whether the failure to provide prompt
post-seizure, pre-forfeiture hearings in front of a neu-
tral decision-maker violated the rights of Plaintiffs
and Class Members, declaratory relief that the prac-
tice is in violation of the US Constitution and in-
junctive relief mandating that Defendants provide
procedures consistent with due process, so that the
rights of the Class Members will be protected in the
future and additionally, obtaining appropriate dam-
ages, compensation and other equitable remedies.

45. These common legal and factual questions
arise from the Defendants’ failure to provide prompt
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post-seizure, pre-forfeiture hearings to determine if
probable cause exists to retain possession of vehicles
seized without process, the likelihood of Defendants
prevailing in the contemplated forfeiture case, and to
determine if the vehicle might be returned pending the
outcome of the contemplated forfeiture case.

46. The essential facts and legal issues do not
vary from Class Member to Class Member and the res-
olution of these legal and factual issues will determine
whether all Class Members are entitled to the relief
they seek.

47. The named Plaintiffs’ claims are typical of
the other Class Members’ claims and they have the
same interests in this case as all other Class Members.
Each Class Member had a vehicle seized without a
warrant or a pre-deprivation hearing and the vehicle
was noticed for forfeiture. Each Class Member had an
identifiable interest in the seized vehicle. Each Class
Member was damaged when a prompt post-seizure,
pre-forfeiture hearing in front of a neutral decision-
maker was not provided. The answer of whether De-
fendants’ failure to provide prompt post-seizure, pre-
forfeiture hearings in front of a neutral decision-maker
is a violation of the Due Process Clause will determine
the claims of the named Plaintiffs and every other
Class Member.

48. If the named Plaintiffs succeed in their
claims against Defendants that ruling will likewise
benefit every other Class Member.
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49. The named Plaintiffs are adequate repre-
sentatives of the Class because their interests in the
vindication of the legal claims that they raise are en-
tirely aligned with the interests of the other Class
Members, who each have the same basic claims. They
are members of the Class, and their interests coincide
with, and are not antagonistic to, those of the other
Class Members

50. There are no known conflicts of interest
among Class Members, all of whom have a similar in-
terest in vindicating their rights in the face of Defend-
ants’ failure to provide due process and recovering
compensation.

51. Plaintiff’s counsel has experience litigating
constitutional and civil rights matters in Federal
Court and has relevant experience as class action
counsel.

52. Class action status is appropriate because
Defendants have acted in the same manner with re-
spect to all Class Members and prosecution of separate
actions by individual members would create a risk of
adjudications with respect to individual class members
that, as a practical matter, would be dispositive of the
interests of the other members not parties to the indi-
vidual adjudications or would substantially impair or
impede their ability to protect their interests.

53. The Class also seeks a declaratory judgment
on the unconstitutionality of Defendants practice and
injunctive relief to enjoin Defendants to require that
prompt post-seizure, pre-forfeiture hearings. Because
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the putative Class challenges the Defendants’ failure
to provide these hearings through declaratory and in-
junctive relief that same relief would apply to every
Class Member, Rule 23(b)(2) certification is appropri-
ate and necessary.

54. Injunctive relief compelling Defendants to
comply with due process will similarly protect each
Class Member from being subjected to Defendants’ un-
lawful policies and practices in the future. A declara-
tion and injunction stating that Defendants must
provide such hearings would provide relief to every
Class Member. Therefore, declaratory and injunctive
relief with respect to the Class as a whole is appropri-
ate.

COUNT I

Municipal Liability for Violations of the
Fourteenth Amendment to the U.S. Constitution

(42 U.S.C. § 1983)

55. Plaintiffs hereby incorporate by reference
herein all paragraphs of this Complaint, as if fully
state herein.

56. Under 42 U.S.C. § 1983, Defendants Wayne
County, Wayne County Prosecutor’s Office, Wayne
County Sheriff’s Office, City of Lincoln Park, and Kym
Worthy are each a “person” liable for their unconstitu-
tional practices, customs, policies, or patterns that re-
sult in constitutional violations.
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57. Each of the Defendants had and has an un-
constitutional practice, custom, policy, and pattern of
failing to provide prompt post-seizure, pre-forfeiture
hearings in front of a neutral decision-maker where
Plaintiffs and similarly situated persons had vehicles
seized without a warrant or a pre-deprivation hearing
and were persons who had an interest in the vehicle.

58. Defendants’ practice, custom, policy, pattern
or decision was a direct and proximate cause of the con-
stitutional violations suffered by Plaintiffs and simi-
larly situated persons.

59. The Defendants violated Plaintiffs’ and sim-
ilarly situated persons’ due process rights, pursuant to
the Fourteenth Amendment, which requires a prompt
post-deprivation hearing in front of a neutral decision-
maker where property is seized without a warrant or a
pre-deprivation hearing.

60. Defendants are liable under a municipal lia-
bility theory for these violations.

61. Qualified immunity is not available to mu-
nicipal Defendants

62. Defendant Kym Worthy was the final policy
maker for the municipal Defendants and responsible
for this unconstitutional practice, custom, policy and
pattern. Further, Defendant Worthy failed to train and
supervise attorneys acting for the Defendants in the
need to perform their administrative duties to pro-
vide for prompt post-seizure, pre-forfeiture hearings in
front of a neutral decision-maker.
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WHEREFORE Plaintiffs pray this Honorable
Court enter Judgment against Defendants and award
Plaintiffs and similarly situated persons damages in
such amount as to adequately compensate them along

with their attorneys’ fees and costs pursuant to 42
U.S.C. §1988.

Count II
Declaratory and Injunctive Relief

63. Plaintiffs hereby incorporate by reference
herein all Paragraphs of this Complaint, as if fully
state herein.

64. Plaintiffs and similarly situated persons
seek a declaratory judgment that Defendants’ policies,
practices, customs, acts and/or omissions as described
herein are unlawful and violate their rights under the
U.S. Constitution.

65. An order and judgment preliminarily and
permanently enjoining Defendants, their subordi-
nates, agents, employees, representatives, and all oth-
ers from acting or purporting to act for them from
retaining possession of vehicles seized without process
and noticed for forfeiture where a prompt post-seizure,
pre-forfeiture hearing in front of a neutral decision-
maker was not held.

66. An order and judgment preliminarily and
permanently enjoining Defendants to provide prompt
post-seizure, pre-forfeiture proceeding hearings in
front of a neutral decision-maker on vehicles seized
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without process and noticed for forfeiture and com-
pelling that a process be set, consistent with due
process, to ensure that these necessary prompt post-
deprivation hearings occur.

PLAINTIFFS’ JURY DEMAND

Plaintiffs, on behalf of themselves and all others
persons similarly situated, known and unknown, and
by and through counsel demand a trial by jury in the
above-captioned matter on all issues so triable.

Respectfully submitted,
GODWIN LEGAL SERVICES, PLC,

/s/ Shaun P._Godwin
By: Shaun P. Godwin (P74500)
Attorney for Plaintiffs
450 W. Fort St, Ste 200
Detroit MI 48226
313-288-2826/Fax 313-457-1670
shaun@godwinlegal.com

Dated: 6/27/2018






