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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF GEORGIA
: : NEWNAN DIVISION -

SO U

TIMOTHY, B. BROWN;

_Plain‘;iff o | f . o
w o lassnmh@-C¥-000)-

U.S. BANK NATIONAL ASSOC., AS
TRUSTEE, MASTR ASSET BACKED
SECURITIES TRUST 2006-AB1,
MORTGAGE PASS-THROUGH
CERTIFICATES SERIES 2006-AB1,
AND WELLS FARGO BANK, N.A,,

OMPLAINT FOR WRONGFUL
ORECLOSURE, NEGLIGENCE,
ONVERSION, FRAUD, AND
EQUEST FOR INJUNCTIVE
RELIEF

JURY TRIAL DEMANDED
Defendants :

}

TO THE HONORABLE JUDGE OF SAID COURT:

{

"~ Comes now Tirh"othy B. Brown, hereinafter referred to as “Plaintiff,” and

moves the court for relief as herein requested: -

L. INTRODUCTION

PLAINTIFF'S ORIGINAL COMPLAINT
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| . .
1. This lawsuit involves claims of violations of Federal and the State

of Georgia laws governing lnortgages, financing, and debt
collection; wrongful foreclolc;ure; negligence,
Conversion, fraud, and an application'for injpnctive relief. }The claims arise out of
a mortgage contract entered into between Plaintiff and Defendant U.S. Bank, NA
for the ﬁnancmg of the purchase of real property located in Fayettevrlle Fayette
County, Georgia, wh1ch property was foreclosed agamst by Defendant U. S. Bank |
who allegedly was appointed by Defendant Wells F argo to service the loan of
Plaintift.
2. Losing one’s home through a foreclosure is one of the most
disruptive events' that one could experience.
3. 4Recognizing this; Congress aet aside $.50 billion in stimulus
. , : _
funding for the Home Affordable Modification
Program (“HAMP?). Created in the wake of :the:mortg.age crisis, HAMP-waé
“designed to keep people in their homes, providing a nieasure of stability to
horneowners facinglzunemployment in harsh economic conditions. |
4. Wells Fargo accepted up to $6.4 billion in HAMP funding,. but
failed to fulfill its obligationé and duties to.

1ts customers, such as Plaintiff, under HAMP’s loan modification program.

PLAINTIFF'S ORIGINAL COMPLAINT
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5. Rather than use software‘c_ie\:/eloped by Fannie Mae to calculate a
borrower’s eligibility for HAMP, Wells
Fargo developed its own Proprietary tool. Wells Fargo now admits that this tool
c‘aused‘ systeinatic; miscalculations that led to Wells Fargo wrongfully denying loan
modifications to over 870 borréWers who qu.aliﬁed for a loan modification undey
HAMP Of those, Wells Fargo admits it fore;closed on 545 borrowers when it
shoula have' in’sfead offered them a loan modiﬁcatién. Of coufse, the numbers are
much higher than Wells Fargo admits.
6. Loan modifications often substantially reduce borrowers’ monthly
payments.
7. Plaintiff TimofhyB. Brown is the exact type of person whom
| , HAMP was supposed to help. Prior to 2005,‘
he was Working full time and bbught a house in.Fayetteville, Fayette County,
Georgia.
8. Whgn the recession hit, howiever, he suffered a salary reduction
‘and needed the help that HAN[P was
-supposed to provide. | |
9. Rather than extend a HAMP modification, Wells Fargé

miscalculated and initiated foreclosure

PLAINTIFF'S ORIGINAL COMPLAINT
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proceedings. As a result of this wréngful lcmii]duct,_ Plaintiff Timothy B. Brown lost
his house despite the over $6 Billion I?ollarsi Wells Fargo was paid to save the
homes of homeowners such és -Plaintiff Timiothy B. Brown.

10.Defendant Wells Fafgo has | reputa;[ion fqr fraudulent and
deceptive conduc".[ inéludingfthe forging of
documents as well aé committing other acts (I)f fraud in the filing of documents in
the propeny records of various states; See “Edrensic Exgmihation of the Real

Proper’ty Records and the Cir’cui't‘Court Records Osceola County, Florida,” ei study

conducted July 14, 2014 to December 20, 2014 by DK Consultants, LLC

"(https://www.osceolaclerk.com/Content/UplOadedContent/Examinétion/OC Foren

sic Examin-ation.pdf )

I ask the Co:m:v to take judicial notice of this (iioc,ument prepared at the reqﬁest of
Arrﬁando Rarﬁirez, Clerk Qf the Ciréuif Court of Osceola'COunty, Florida.. See’
espécially"pagés 312-326 which'highlight the; fraudulen\t acti\_/fty of Defendant -
Wéllé Fargo in the recording of documents'ir!_l the property recordé. Among those
abuses are:- | 3 |

| A. Tlhé drafting of a 150-page “_Forecl(')sure Attorney Manual” which

inéludes detailed inStructioné’ on “HOW TO manufacture .

assign’ments\ ... for the purpose of foreclosing on real property” at

312;

PLAINTIFF'S ORIGINAL COMPLAINT
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- B. Defendant Wells Férgo haS'lilSCd robo-signing and quotas assigned
to employees which have gi\:/en rise to a systemic culture of fraud,
~oppression and abuse in the bank’s mortgage foreclosure
. s ; .

procedures at 318;

C. The report cites an article enéti'tlt_ad “Wells Fargo Insiders Detail

Foreclosure Fraud Practices” (https://thinkprogress.org/wells-

~fargd-insiders—detail-fofecloéure-fraud-practices—its—exactly—like—

an—asselhbly—line—88a5d9916:491_ 1 ) which includes information that
Defendant Wells Fargo has }::?aid' out over $25 billioﬁ dollars in |
settlements to various goven%lme'nts for “imprOper foreclosures"’j
D. Defendant Wel]s: Fargo’s use of e-signatures on assignments aﬁd
other documents faises is'suéZs' of fraud and improper practices in
that the notary section does rilot specify whether the perébn
“appeared” in person or via electronic signafure and there is no
way of insurihg that the elecfr’onic signatﬁre is being provided by
the person of that name whoihas_ 'éutﬁority to sign the document, at
319; | ' '
E. The report cited numerous iniSténées of notaries of one state

e L o :
attesting to the signature of a Wells Fargo employee in another

state, at 317-321.

PLAINTIFF’S ORIGINAL COMPLAINT
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11.The above are just.a few of {he fraudulent acts committed by
| I‘)efendar;t Wélls Fargé in th';e recording of |
documents in the property records of various: states and in its forgclosure
procedures. No déubt, a forensic examinatio;j of thel exhibits prbvided by.
Detfendant -Wgall_s Fargo in the iﬁstaﬁt casé will reveal a consistent and pervasive
system of fraud and abuses in the 'foreclosqrc; p’roce'dures‘Of Defendant Wells Fargo
which raises a material issue of faéts regardiilg the aﬁthenticity and ve_récifty of the
documents Wells Fargo Wili file with fhé Court. |
12.Further, the Court ought not to surmise fhat Defendaﬁt Wells Faréo
hés mended -its- ffaudulegtl wéys since
2014. Th¢ bank recently paid out over $185 %niiﬂion dollars to settle government |
cofnplainté that the bank h'ad.e‘ngage‘d in systiexﬁic fraud and aBuse by creating

millions of fake accounts in its checking, savings, and credit card divisions

(http://www.latimes.com/business/la-ﬁ-i&ells-lawsuifs-201640909—snag-st0w.html ).
| 13.Weﬂs Fargovhas histo.rically been the nation’s largest mortgage
leh.der. That lastea until a.l'str%ihg of s‘vcandalls
stexﬁming from Wells Fargo’s misdeéds starf:ed’céomi.ng to lighf in 2017.!

According to Wells Fargo’s latest quarterly 'ﬁling with the Securities & Exchange

1 1 samantha Sharf, Quicken Loans Overtakes Wells Fargo As Arnerica’s Largest Mdrtgage Lender, FORBES (Feb. 5,
2018). (https//tinyurl.com/largest-lender) '

PLAINT!F.F'S ORIGINAL COMPLA]NT ‘
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1

Commission (SEC), the Bank holds $284 bil;lioln in mortgage debt, and another $36 -
billion on second-mortgages.* |
14. At the end of 2016, federal ;'egulators revealed that Wells Fargo’s
employees had"‘secret]y created millions of unauthorized bank and credit 'card |
accounts without thexf customers knowing it. »3
15.1In July 2017, the New York Times revealed that Wells Fargo had
charged more than 800,000 borrowers for “ferce-placed” car insurance that they

did not want or need.* The bank was only allowed to charge for “force-placed”

insurance if the car-loan customer did not have their own auto insurance, but these

;

customers did have their own insurance.’ The New York Times reported that
25,000 Wells Fargo borrowers had their vehicles wrongfully repossessed as a
result of Wells Fargo adding these additional premium amounts for the force-

laced insurance to costumers’ monthly loan statements.®
p y 4

2 wells Fargo & Company, form 10-Q for quarter Ending Sept. 30, 2018, SECURITIES & EXCHANGE
COMMISSION (Oct. 24,2018), https://tinvurl.com/vbathwl

3 Jackie Wattles et al., Wells Fargo’s 20-month nightmare, CNN (Apnl 24, 2018), https://tinyurl.com/cnn-20-mo-
nightmare.

.% Gretchen Morgenson, Wells Fargo forced Unwanted Auto lnsurance on Borrowers, NEW YORK TIMES (July 27
2017), https://tinyurl. com/v8p5c45d

51d.
61d.
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16. In April 2018, federal regulators settled an ériforcement éction_
.with Wells Fargo for $1 billion related to itséforce—pla_cemgnt of un‘needed auto
~ insurance, on top of the $1.5 billioﬁ that Weils Fargo alfeady faced m penalties
from the Department of Justice and states reigul»ators for_ the opening of frauduient
accounts.’

17. And now, Wells Fargo has caused certain customers to lose their

homes and suffer financial, physical, and eniotional hardships. In August 2018,

i
1

Wells Fargo adinitted that a “softwére elfror’? had caused it to deny mortgage

- modifications to at least 625 borrowers (thofigh the actual number is unitfc higilerj
who actually qualiﬁed for and were entitied :to a mortgage modiﬁcatién under .
federal lay'v.8 This admiSsionwas based on irll'formatio'n‘it knew in 2015 and 2016
_ but chose not to.‘disclo.se for near_l.y three yez_irs.

1_8. In N'ovémber 2018, ‘Wells ;Fafgo anﬁounced that it had

understated the number of affected borrowers and that it was actually A40% more;

now Wells Fargo claims a total of 874 were wrongfully denied loan modifications

7 Matthew Goldstem, Wells Fargo Pays $1 billion to federal Regulators NEW YORK TIMES (Apr 20, 2018),
https //tmvurl com/wf-reg-fines. !

8 Ben Lane, Wells Fargo reveals software error wrongly denued much- needed mortgage modnf‘catlons HOUSING
WIRE {Aug. 3, 2018), https://tinyurl. com/v819hvg

PLAINTIFF’S ORIGINAL COMPLAINT
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by the software error.’ These borrowers ShOlélld havé received a loan modification
under the federal Home Affordable ModiﬁcéfltionProgram (HAMP), but weré
incorrectly denied. ' |

19. .Ih the end, at least 545 méi’rtgage borrowers lost their homes
through foreclosures because of Wells Farg();’é software error."

Ii. Parties

20. Timothy B.. Brown (hereinafter “Plaintiff”) is an individlial

fesiding in the State of Georgia; City of
Fayetteville, and County of Fayette,

21.U.S. Bank National Association (hereinafter “Defendant U.S.

Bank?), as Trustee, MASTRE Asset Backed

Securities Trust 2006 ABI1, Mqﬁgage Pass—li’hrough Certificates Series 2006-
ABlis a national banking association organi:zed and existing under the laws éf the
United States and without a registered agent m the State of Georgia. Defendant
U.S. Bank 1s a wholly owned subsidiary of US Bancorp, a bank holding company.

‘Defendant U.S. Bank may. be served with précess by serving its Registered Agent:

CT Corpor_ation System, 350 North St. Paul St., Dallas, Texas 75201.

I

9 Ben Lane, Wells Fargo reveals software error ted to hundreds of faulty foreclosures, HOUSING WIRE (Nov. 6,
2018), https://tinyurl.com/y94ezdje. :

104,
Mg,
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22.Wélls Fargo Bank, NA (he;reinaftér referred to as “Défendan:t
Wells Féréo”) is a natiqn’al lganking
cmpération with its principal place of bus'i'ne}‘ss in Sioux Falls, SD and can be
served with process by serving its reg_istered?agent:_ Cmpbration-Service Company
at its registered ofﬁcé 40 Technology Parkw?ay South, .Suite 300, Ben Hill, -
Northcross, GA 3()’09.21 . |
L jURISDIC_TIbN AND VENUE
23. This C'ourt'has jurisdiction (;)VGI‘ this controversy pursuant to 12

USC §2605(f) and 12 CFR §1024.41(a). The Court also has jurisdiétion pursuant
to 28 U.S.C. 51332, since the parties Tare citizﬁens of different statés and the amount

in.controvers.y'exceeds $75,000, exclusive of interest and costs. -

' 24. This Court has persbnal jqrisdict‘ion OQer all of the defendants,
who.héve repeated confacts and transact sub;taﬁtial business in this Disfrict, |
including the actions which_forrh the basis fdr this Complaint. .

25. This court also has suppleméhtal jﬁ_risdiction 6ver all other claims
that are so relafed to claims in this action, inc%l'uding étaté law claims, that they
form part of _the same case or contrdversy_ under Article 111 of thé United Stétes

Constitution, pursuant to 28 U.S.C. § 1367.

PLAINTIFF'S ORIGINAL COMPLAINT o .
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26. Venue is apprf)}:;}iate in this%Dist1%ct pursuant to-28 U.S.CA.
§1391(a) and (c) and in this Divisidn pursualijt to Federal Rules of Civil Procedure,
. -Local Rules for the Northern District of Geoirgia LR 3.1.
| IV. FACTUAL BéACKAGROUND
27. Plaintiff ipcorporafes by refi:rcnce the facts set forth in “I.
.Introduct'ion” above the same asi if fully copiled
and set forth again here.
| 28.%In response to rapidly defe,riiorating'ﬁnancial market conditions in
the late summer aﬁd early fall of 2008,
~ Congress enacted the Elﬁlergeﬁcy E’conlomic Stabilization Act. The centerpiece of
the Act was the Trdubled Asset Relief Progrr;\m (TARP), which required the
-Secretary of the Treasury to “iml\alement. a p],ian” to “minirﬁize foreclosures” and
keep tfoubled mortgage -borrowers in their Iidmes. 2 o
29.. The Treasury Secretar)'/ creaited the HAMP program‘to carry ouf ,
Congréss,’s mandate. HAMP{ received | |
$50 billion in TARP fu‘nds.»l3 Moitgage lehdérs that chose to participate in the

| HAMP program were eligible to receive allocations of the stimulus funds.

30.Defendant We,llls' Fargo chosé to participate in HAMP.

12 wigod v. Wells Fargo Bank, N.A_, 673 F.3d 547, 556 {7th Cir..2012).
Id. : »

PLAINTIFF'S ORIGINAL COMPLAINT
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31. To participate, Deféndént WellsiFargo We;s redﬁiréd to comply
with all -HAMP prbgram requireméﬁts. In exchaﬁge for up to $6-.4'bill\_i0n in
HAMP funds, Wells Fargo agréed to abic?ie' by aﬂ “guidelinés and procédureé
_issuéd by the Tréasuly witf; respect to [H%AMP-]”, and “any suppleﬁleﬁtal
documentation ...issued by the ‘
Treasury,” including “Supplemental Directi\;es.” See Wells F argo, Amended aﬁd
Restated Sérvicér Pa.rticlipation‘ Agreéxﬁent, S'eci .1(B)..‘4 |

32. In a Supplemental Directive, the Treaisqr& Secretary required lqan—serVicers

. participating in HAMP vto issue a -
mértgége r-n‘(')diﬁcatihon. to any»} bérrower whofmet all the criteria to qualify. See
~ Supplemental Directive 09-01 (If a'borr'owle‘ri meets }all qualifyingcriteria, “the
Vse'rvi-cer MUST offer the moAdiﬁc.ation_”) _(emphasié in original).'
33. Deféndént U.S. Bank ;clc'cepted more than $éO Billion boliars in
HAMP funds, Ho_v;/ever, a Fé:deral J ﬁdge

in Georgia lambasted Defendant U.S. Bank fjor denying otherwise eligible
moﬁrtg-’agors loan modiﬁcations.'? D;efendant pS Bank agreed to the same terms

and conditidns for receiving HAMP funds asf did Defendant Wells Fargo.

1% Available at https://tinyurl.com/wells-fargo-hamp-agreement.

3 “judge Rips Into U.S. Bank For Taking Bailout Money But Denyin’g Mortgage Modifications;” . ‘
(https://consumerist.com/ZO11/11/16/judge—rips-into—us-ban{k-for-taking—bailout-'money‘but-denying-mortgage'- .
modifications/). c ) :

PLAINTIFF'S ORIGINAL COMPLAINT C
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i

34. On or about September 16, 2005:, Plaintiff purchased the real property |
located at 165 Monticello Way, :
Fayette‘vil]e, Fayette County,Georgia, (hereignéfter “Subject Property™) deScribéd
legally as: , . o ,
All thaf tract or parcel of land lying and being in Land Lot 197 of thei
13th District of F ayet.t-eACoun'ty, Ggoréia, and being Lot 14, Block C, U'niAt
1 of the Dix-Lee'Oﬁ Corporation S{Jﬁdi\fision, as pér plat recorded in Plat
Book 6, Page 115, Fayette County,,é Records,Aand being more partiCﬁlarly
described as follows: |
Beginning at a point located on thé southwesterly sidé of Monticello
‘Way, 900 feet Southeasterly as measured along ;he Southwesterly side of
Monticello Way, from the intersection of the Southwesterly side of
Monticello Way and the Séutherly :siae of fhe Dix-Lee'On Drive, said
pofnt of beginning also being locatéd at thé Southeast cornerof Lot 13 of -
said Bloc,k‘,A Unit and Subdivision; t:hence mnﬁing Southeastelj]y élong the
Sbﬁthwester]y side of Monticello V&i’ay, 100 feet to a point at the
Northeast corner of Lot 15 of said élock, Unit, Squi\}ision; thence
running Southwesterly along the Né)rthwesterly side of Said Lot ]_5; 249

4 feet to a point; thence running N(i)rthwesterly 180 feet to a point at the

Southwest corner of Lot 13 of said Block, Unit and Subdivision; thence

o ove m e 20 x I S T
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running Northeasterly along the Sb;utheaster].y side of said Lot 13, 249.8

P

| fee't‘ to the Point of Beginning. ‘
A éOpy- of the Plat bf the Subject Propeﬁy is%atta’ched to this pleading as Exhibit A
- and is incdfporaﬁed into this pleading by reference for all ‘p,u.rposes. |
35.0n that same 'dat,e, Plaintiff ‘boi‘r'ow'ed 2$3 89',500.00 froﬁ] Defendant Wells |
Fargo to finance said pufchase and E | |
in conjunction witin such loan, 'hﬁ? executed a'%Securi.t_y Deed and Note with |
Defendént Wells F argo in the principle amodnt of $3 89,500.00 by which
Defendant Wells Fargo became Plaintiff’s mbngagée. A true and correct copy of -
»Plaintiff’ s Security Deed is éttéched to this p:l.eéding as Exhibit B and this
: 'documem_ is incdrporatedA into this pleading by ’referc‘ancie. On April 21, 2015, ‘.
~ Defendant Wélls Faréo assigned thé Securitj Dée_d, but not the Note, to Defendant
us. Bank. Defendant U.S. Bank became the servicer ;)f the Seéurity-Deed and
thus femaiﬁed llié;ble fo} the terms and cbndit}'oris and 'duties of the Secu’rity Deed.
36.The ori ginal lendér, Défendant Wells Eargd, without notice to Plaintiff and
without his céngent, mlon'etizled‘
Plaintiff’s Noté. This promissofy ﬁdte becam;e the same as a cashier’s check or
cash and it was entéred in the .abcounting ~reC(;)rds of Defeﬁdant, ng-ls Fargo as an

asset. The Note was neither endorsed nor assigned. -

PLAINTIFF'S ORIGINAL COMPLAINT -
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37.The effect of the monetizing of Plaint?iff’ s Promissory Note was that it paid
for the purchase of the Subjec;c Pfope;ty. |
38.That Plaintiff’s Note was paid in full ¢an be seen also in the Security Deed
which }Lie signed on September 16, 20@5.
Under the Section styled “Transfer of Rjghtsz in the Property,” appear; the \
following: “Borrower irrevoéably grants and: conveys to Trustee, in trust, ....” and
then the document giveé the legél descriptioril of the Subject Property. The Security
Deed goes on to provide that “BORROWER COVENANTS that borrower is
lawfully seised of the estate hereby conveye;i and has the righf to grant and convey
the Property and that the Property is unencui;nbered ...” How could Plaintiff
convey the property to the Trustee except he% owned the Subject Propérty free and
clear of any debt? éleaﬂy, the Security Deeci shows that Plaintiff's Promissory
Note paid off the mortgage debt on the Subject Property.
39.Defendant Wells Fargo committed fraiud when it had Plaintiff to sign the
Security Deed knowing that his debt h;ad
been paid in fulln on the Subject Property. Adiditiona],ly, Defendént U.S. Bank
committed fraud whén it represented that it hl’ad standing to foreclose against the
Subject Property and it commiited. further frailud when it engaged in a wrongful and
void foreclosure sale.-

PLAINTIFF'S ORIGINAL COMPLAINT
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1
1
1

40.Plaintiff did not disqover the fraud cox‘inmitte'd by De/fendant‘ Wells Fargo
pn,til recent_ly when he was feséarchinig |
Matters regarding his Complaint and ran ac_:rzoss a video on the Internet by a
member of the Federal Reéerve System Who;e?(plained the concept of the
Promissory Note aﬁd how it pays the mortgafge debt in full. Neéd,le'sé to write,

o : ! , ,
“Plaintiff was shocked and amazed when he read his Security Deed and discovered

that he was a vi.'ctim of fraudulent 1nisconduét by Deféndant Wells Fargo.

41.Plaintiff has made numerous demands: upon Defgndant W’ells'l‘?argo and
Defendant U.S. Bank to verify any deléf - o )

they claim he owes on‘ the Subject Property eimd despife these numerous requests to

Defendant We-lls Fargo;and Defendant U.S. 'IZBank and théir attorheys and agents,

Defend“ants' and their attorneys a‘nd agents hagvg kfailed‘and refused to providé

PIa'mﬁff with the ihfofmation. he r.éqUested arzld needed to determine the status of

_ his rhortgage and to whom he needed to mak;e payménts and when and where.

These demands weré ‘r—nade both befére he diécovered that his vmortge‘ige debt was

| paid in full and after such discovery. |

42.1In early 2016, as the i;e'sult of a WOrseﬁing economy, Plaintiff notified
Defendant U.S. Bank and Defendant \?&}ells

Fargo that he had suffered a reduction in salairy and he wished to apply for a loan

modification under HAMP so that he could keep making his mortgage payments..

'PLAINTIFF'S ORIGINAL COMPLAINT
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»A.t. the time he made these requests, Plaintiff; was not behind in his mortgage and
was not awal:e that his -njortgagé loaﬁ had beicn paia in full.
43.The befendants responded by telling-v;Pléintiff he was ineligible fo apply for
a loan modification until his m(')rtgagé[;' , | | |
- debt was at 'leas;t' 30 aay_s‘ past due. Plaintiff rzelied in -goo’d faithton the -
representatiéns of Defendants and allowed h:-.is Iﬁongage to.fall into érrears.
44.Once his rﬁqrtgage debt Was at least 3E0Aday.s past due, Plaintiff reépplied for
a loan modification. This ti'xﬁe, |
Plaintiff’s appliéati on was accepted énd Plaintiff submitted all of the re_quired'
documents including prqof of his salary redufction and the fact that he now had two
childreﬁ going off to collegg. |
45. After he éubnﬁitted his loanlmodiﬁ-cat:ion request, Plaint?ff received from
Defendant Wells Fargo a Notice of - |
~Foreclosure Sale scheduléd for 90 days after 5the submission of his lqén
modiﬁcation request. Thereafter, Plaintiff ha;d a face-to-face meeting with
lDefendant Wells Fargé at which he was led t;o‘,belie‘ve- that »his loan modification
would be approved. As a result Qf this assura:nce, P]aintiff ‘took no further efforts to
avail himself of ény of his other alternatives to foreclosure.

46. At the time he épplied for a loan modi;ﬁéation pursuant to HAMP, Plaintiff

was eligible for a loan modification

v A n B UMARNNZTIL 7o i e Yvars o e,
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.giv’en that he had suffered two financial setl.);ack_s and he ha_d sufﬁéient income to
pay 31% of his_' income in-{mortgagel paymen'gt?s. Thus, 1t was with gréat distress and
agony that Plaintiff recéived ﬁotice on ;che 8:5‘h day after his application that his
request fpr ;cl loan modiﬁcat»ion h‘gd been déntie_d. :

47. Sometin;e iﬁ September }2016, on the';915£ dayafter his application for
HAMP reliéf, Pléintiff received a.N‘(.)téice of |

Foreclosure Sale dated August 30,2016 frorin the law firm of McCalla Raymer
Pierce, LLC. The letter was not signed and 1t Was not qlear wh-ich, if anéy, of the
défehdants the law firm was repres"éntiﬁg. Tfie letter stated that the Subject |
Property Woﬁld be foreclosed against én t‘he'iﬁrst Tuesday in October 261 6.

48;On December 2, 2016, Plajntiff filed a Chapter 13 Bankruptéy Petition in
the United States Bankruptcy, Court fo;r the -

‘Northern District of Georgia, Newnan Division which was assigned Case Number -
16;124(-)9-WHD. A true and correct copy of the Bankruptcy Docket Sheet is -
attéched hereto as Exhibit C and this Exhibit is incorporated into‘this Comp].ajnt
by reference for a]] fmrposes. | | |

49.Defendant Wells.Fargo and Defendant%.AU.S. Bénk Were given due notice of |

Plaintiff’s bankruptcy filing. | | |

50.In early January 2017, Plaintiff receivéd a letter from Premiere Asset

" Services which advised me that the Subject

PLAINTIFF'S ORIGINAL COMPLAINT
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Property had undergone a change of owners}:lip. The letter did not say who the new

owner is but stated that Dpféndant Wells Farfgd was now the “Servicer” of the
alleged mortgage debt. | |
51.Upon further research, Plaintiff discm%ered that a .foreclosure- sale of the
Subjéct Propeﬁy is alleged to have taken ‘place on
December 6; 2016 at which Defendant U.S. I%Bank purchased the Sﬁbject Propg:rty
~ for $247,050.00 | - |
52.1fa fqreclosure sale took place on the :Subject Property on December 6,
- 2016, said sale is iﬁ violation of the
Automatic Stay which was then in-effect.
53.1f a foreclosure sale took place in Decémber 6, 2016, then said sale toqk
place without providing me the notice?s and
remedies to which I am entitled under the N(;)te, the Security Deed, and Georgia
law. | : .

54.1f a foreclosure sale took place on Dec:ember 6, 2016, then said sale is
: i

wrongful because there is no mortgagé debt
outstanding against the Subject Properfy, the sale is in violation of the Automatic

Stay afforded to those who file bankruptcy, and the sale violated the Note, the

' r
Security Deed and Georgia law.

|
I
{
I
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i
.55.As aresult of Defendants’ misconduct, Plaintiff has suffered severe
emotional and mental anguish and distress which

exceeds the minimal jurisdictional limits of the Court and for which Plaintiff

i
1
t

hereby sues. .
56.Th_e_ conduct of Defendant.U.S. Bank In pursuing a wrongfﬁl foreclosure is -
wanton, with ‘maljce, reckless, and in t:otal |
| disregard to Plaintiff’s rights to sﬁch a degre;e that the ééurt should assess punitive
damagés agai.nst DefendanAts., joinﬂy and ‘sev%erai]_y., ina sum which exceeds the
minimal jurisdictional limits of the Court '
57.The foreclosuré sale, if in fact it occ'ur;red, has resulted in the téki’ng of
Plaint-iff‘ s home, the Subject Property; which results in |
damages..to}Plaintiff‘ ina maﬁner that Carﬁlot Ebe compen‘sated adequately ‘by money
| darngges even though the loss of the héuSe cté)nstitutes damages in- gxcéss of
$253,000.00; all of such damages for which ‘Plainti{ff hereby sﬁeé for 'monAey,
déméges and inju_nctivé relief. | | |
| V. CAUSES OF ACTION

58. NEGLIGENCE

A. Plaintiff incorporétes by reference the F acts set forth in 1-19 and 27-57 '
.above the same as if fully copied and set forth

herein.

PLAINTIFF’'S ORIGINAL COMPLAINT
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B. Detendant Wells Fargo had a dutyi to implement HAMP and to approve
Plaintiff’s application for a loan m"odiﬁéation |
because Plaintiff met the eligibility requirerf;ents for a loan modification under
HAMP.
\  C. To be eligible for HAMP, borrowers needed to (among other thmgs)
Show that they had suffered a ﬁnanc1al hax dship;
and be able to pay 31/% of their month]y inoome towards the mortga.ge..
D. If the borrower met these _eligibilit);/ criteria, the loan servicer
pérticipating io HAMP was require;d to issuo a mortgage
modiﬁcation if the ""Net Present Value" of the modified mortgage was positive,
meaning it was "'more profitable to modify t;he loan than to allow the loan to go
into foreclosure.”
E. In essence, a positivéNet Present Yalue meant that the lender was
- expected to lose money by foreclosing on rather than
. modifying the mortgage. i
F. 1f the Net Present Value calculation was positive, the Treasury Seoretary
required the loan oervicél‘ to issue a;_ modification.
If it was negative, the servicer could choose to offer a modiﬁcatioh, but did not
ﬁave to. See Supplemental Directive 09-01. L%oan servicers received HAMP xﬁoney

'
i

for every loan modification they issued, as an incentive to offer modifications.

PLAINTIFF'S ORIGINAL COMPLAINT
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| G When modifying a mortgage, HAl\/{P—participat_ing' lenders were required
| to reduce the bor;ower's monthly m%ortgage
payment to get it .'?as close as possible to 31 oercent"'of the borrower"s monthly
income.l To achieve this,. loan servicers were ?reqUired to reduce the interest rate on
the loan. If this reduction was insvufﬁcient to get the payment down. to 31 percent of
borrower income, the loan servicer was requiired to convert the mortgage to:a 40- |
year term.. If-that wasn't enough, the Serviceri
.had to place the loan in forbearance and wai\}e interest on the loan while in
forbearance.
H. Borrowers who qualified for HAMP were generally giv-en a t?ial

modification for three months or more. If they were able to pay the modified

amount and remained HAMP eligible, they could receive a permanent

v
modification. - | o I

I. This-elaborate scheme reflects the plglblic policy of ’(he U.S. Congress and
the President to save the homes of Americanés from foreclosure.

J Both Defendants accepted billions of dollars from US Taxpayers to carry |

‘_ out this public policy yet tney failed to do soiand the mission of the U.S. Congress

and President was thwarted as is the case with Plaintiff,

PLAINTIFF'S ORIGINAL COMPLAINT A
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3
!
K. Wells Fargo had a duty to‘exercise] reasonable care in the creation,

implementation, and use of its internal softw:are to determine whether a mortgage
modification was required under HAMP regulations. |

L. Wells Fargo had a duty to ensure fthat borrowers who met all objective

reqﬁirements were given a HAMP mortgage: modification.

t
i

M. Wells Fargo failéd to exercise ree@sonablé care in the creation,
implementation, and use of its intefhal sdftw%re ‘t(.) determine whether a mortgage "
modification was required under HAMP reglilllations. |

N. Wells Fargo failed to ensure that léaorrowers who met all objective
i feéuirementé were given or éffered a HAMP:.mortgégel modification.

O. Wells Fargo denied or failed to oiff-er.mortgage modification to Plaintiff
who met all objective requirements to receivé a permanent HAMP mortgage
modification. - - : (

P. .Wells Fargo breached its. duties t%) }’laintiff by:

! :
1. Failing to perform mortgage §¢rvicing functions consistent with its

responsibilities to Plaintiff;
2. Creating, implementing, and hsing an internal software program

and protocols that were flawed and defective and incorrectly calculated whether

Plaintiff was entitled to a HAMP mortgage nélod.iﬁcation;

PLAINTIFF'S ORIGINAL COMPLAINT
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|
3. Failing to properly supervise its agents and employees. including its
loss mitigation and collection personnel’; foreclosure attorneys; and technical,

'computer and engineering employees who déveloped, implemented. and used the
internal software to determine whether P]ainéiff qualified for a HAMP mortgage

modification; ' o | ,
| i 4. Making inéccurate 'calculatio{as and determinations of Plaintiffs
: 'e]_igibilit)'( fora HAW mortgage modiﬁcation;
5. Not con‘duc‘ting sufﬁéiellt'tesping to determin-e'wheth'ex; its internal
‘software program was correctly calculating |

whether a borrower, such as Plaintiff, was e’ntitl?:d to a HAMP mortgage |

1
: 5

modification;
6. Failing to give HAMP mortgage modifications and other

" foreclosure alternatives to qualiﬁed borroWer_s such as.Plaintiff; and

‘7. Concealing the error in its internal software program from

‘approximately 2015 through October 2018.
Q. Defendant Wells Fm'go kner or should have known that borrowers
such as Plaintiff would suffer injury as a result of Wells F argo’s

.faﬂur'e

to exercise reasonable care.

PLAINTIFF'S ORIGINAL COMPLAINT
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R. Defendant Wells Fargo's violat:ions of law and/or negligence were the

!
direct and proximate cause of Plaintiff’s injuries, harm and economic

1
|
loss, . .
;

which Plaintiff suffered and will continue toi suffer, including the loss .o‘f;the
Subject Prbperty in a sum which exceeds $2;53,000.00.

S. As .a consgquehce of Defehdant %Wells Fargo's Ane'gligence, Plaintiff
was injured in at least the following ways:

1. wrongful foreclosure; 2

¥

2. otherwise avoidable losses, of Plaintiff’s home to foreclosﬁre;
3. less favorable mortgage modification;

4. increased fees and other costs related to a wrongful foreclosure;

A
. lost equity in Plaintiff’s home that was foreclosed on;

I .

wn

6. loss of savings in fruitless attempts to secure mortgage modifications;

7. loss of opportunities to pursue other refinancing or loss mitigation

strategies; ‘

8. increased costs associated with lowered credit scores; and

1
. -

9. significant stress causing physical injuries and emotional distress.

59. Wrongful Foreclosure

1

A Plaintiff incorporates by reference the allegations set forth in the Factual

Background and Introduction above and replead the same by reference

T Ty
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the same és if fully set forth again herein. ; |
- B. Plaintiff contend}s that the foreclosiure sale of Decelﬁber 6, 2016, if in fact .
such a sale took place, was ‘wron.gt;ul and should be rescinded and set
. aside for the f(;llowing reasons: . -
1. A?;y debt (iwed by_Plaintiff to -Ijeféndarit Wells Fargo or Defenciant
U.S. Bank has beén satisﬁed an:fd fully discharged prior to.the
foreClosUré | “ |
s’ale- as V_eriﬁed by the attached Exhibit B whlch is incorporated hereiﬂ by .
reference for all purpdses aé if fully sét forthéf herein. .
2. Defendant Wells Fargo : Breai:ched its fiduciary duty to me in o
wrongﬁﬂly denying my appli(;ation for a loan modi ﬁéation under
HAMP which -~
misconduct was the dilfect and proximate 'caLése (;f the wrongful foreclosure éale;

3. 'Defendant.Wells Fargo bfeache;zl_itsl contraét with the Seéretary of the
Treasury, to w‘hicfll ’Pl‘aintiff 'ifs a third-party beneﬁc.iary,' by not
appr()ving |

Plaintiff for a loan lﬂnodifl'chation, for which ‘l:]e was eliAgible aﬁd qualified and for
which Defendant had been paid over $6 Bi]lié)n Dollars to assist Bm‘roy&ers such as

~ Plaintiff’; -

| 4. The wrongful denial-of Plaintiff’s loan modification under HAMP was

PLAINTIFF'S ORIGINAL COMPLAINT . .
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a direct and proximate cause of the wrongful foreclosure sale as such
sale would not have happened but for the rl;nisrepresentétions of Defendant Wells
Férgo and its hegligénce in devising a ﬂawied systém of analyzing borrowers fbr
‘eligi.bility for HAMP and its wrongful aeniial of Plaintiff’s application for a loan
modification. |
5. Defendént U.S. Bank breache(%'its fiduciary z;nd contractual duty to
Plaintiff in c.onducti'ng the Fére’closuré sale in the face of its failure to
‘hold .
a face-to-face meéting with Plaintiff when his mortgage became three months in
arrears and to hold another face-to-face m%:eting With Plaintiff at least 30 ;lays ,
\before the foreclosure éale as required by 24 CFR Section 203.604(b) and Section
203.606(&1) and also required by Pla_intiff’st Security Déed. If it is found after
discovery that Defendént U.S. Bank did no;t conduct the actual foreclosur'e saie,
Defendant U.S. Bank would still be liable bec;ause. as the Servicer, it is charged with
the duty‘o'f making sure ‘that all conditions’: precedent to a fofeclosure sale are
fulfilled and that the foreclosure sale is condlzacted‘in good faith.
6. The fbreclosure sale is wrongful in that it was condﬁcted at a time .

when the courthouse and many. other government offices and

businesses

PLAINTIFF'S ORIGINAL COMPLAINT
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o
were closed dge to >inc'lement weather and th1]s factor reduced thé number of people
who ordinarily would have been pfesent to bi;d on the prdperty and gave
Defendant U.S. Bank an.unfair ad\}antagé an<;i caused the foreclosure sale to yield é
greatly reduced sales priée than what it wbul,d have generated had the fofeclosure
sale been conducted in a fair ,an-d impartial and reasonable manner. Thus,
Defendant UsS. Bank bi‘eac_hed its duty to co{qduct the‘ foreclosure sale in good
faith.
7. The foreclosure was wro'ngfui 1n that Plaintiff would not have been
behil}d in his mortgage payment; but for the Iﬁisrepresentation by
" Defendant Wells F argo that Plaintiff had to bie delinquent in his mortgage
ﬁayments to apply for HAMP assistance and :there would not have .b'een aneed for
a foreclosure sale had Defendant _Wellé Farg(;'approved Plaintiff for a loan
modification under HAMP: as D.e'fendlant Weils Fargo had a duty t(; do and fof
which it had been paid over $6 B.i_llior.l Dou'arés to accomplish.
8. The foreclosure sale is wrongfulé because Plaintiff’s mortgage debt
was paid in full and discharged \évhén Plaintiff gave DefendantiWelnls

Fargo

his Promissory Note which Defendant Wells Fargo monetized.

oo T i C4r o A
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|

9. The foieclo'_suré, sale was wr;‘on'gful in that Defendant U.S.

i
}

Bank lacked standing to coﬁduct a foreclosure sale and such

sale on

December 6, 2016 violated the applical?)le section of Federal Law which

provides: !

12 CFR § 226.39(a)(1), stating in part that: “... a servicer of a -
mortgage loan shall not be t:reated as the owner of the

‘obligation if the serviéer ho}d-s title to the loan, or title is

- assigned to the servicer, solely for the administrative

convenience of the servi'cer; in servicing the obligation.” See

also 15°U.S.C. § 1641(f)(1): “A; servicer of a consumer

obli.gation arising from a 'consu'fmer credit.transaction shall not -

be treated as an ass‘ignée of sucfh obligation for pUrposés 6f this
5 _

section unless the servicer is or was the owner of the

obligation.”.

: g |
10. It 1s undisputed that Defendant U.S. Bank lacked any interest in
Plaintiff’s prbpeﬂy and Defendaht U.S. Bank’s sole function was that -
of loan : | :

servicer.

PLAINTIFF’S ORIGINAL COMPLAINT ' i
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b

1

. ‘ | o .
place, was wrongful, and Plaintiff asks.this Honorable Court to declare

11.Thus, the December 6, 2016 fo],reclosm'e sale, if in fact such sale tbok.

the sale/purportéd sale wrongful and~v0id‘:,. to rescind the sale, and to declare

t

Plaintiff the rightful owner of his homev—,_érthe Sdbject‘Pfoperty described in 34 '

1

above, and to assesé actual damagés against Defendant Wells F argo and Defendant

U.S. Bank, jointly and severally, in an' amount which exceeds the minimum

s N
i

jurisdictional limits of the court including' damages for emotional distress and
mental anguish and distress and assess punitiive damages against Defendant to deter
such conduct in the future by Defendant ancil others and that such damages be in a

sum of at least -$1,000,000.00, together with pre and post-judgment interest and .

. | :
. such other and further relief in law and in equity to which Plaintiff may show

himself justly entitled. |

60.CONVERSION

A.. Plaintiff incorpdrates.by reference the foregoing“al.legations the
) . R W, ; )

" same as if fully copied and set forth again here.

| .

B.'Plaintiff was the owner and bossessor of the Subject Property. As a-
: y .

result of the conduct élleged above, Defendant Wells Fargo and Defendan't.

U.S. Bank interfered with Plaintiff’si right to possess and to control the
- Subject Property by denying Plaintiff ia HAMP loan modification to which

Plaintiff was eligibi.’e and by engaging in a wroﬁgful foreclosure sale that

}
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t

result in the wrongful taking of theESubject Property. At the time Qf the
cénversion, Plaintiff héd a superior %ight of possession and control of the -
Subject Property. .
C.As a direct and proximate result of Defendant Wells Fargo and
Detfendant U. S». Bank mi‘s'conduct, éPlain‘t‘iff
sufferediinjury, damages, loss of the Subiject Property in an amount of over
$253,000.00, for which Plaintiff sues for cmhpensatory damages. -
~ 61. GEORGIA CONSUMER FRAUD; ACT -
- A. Plaintiff incorporates by referexggce the foregoing éllegations the same
as if fully copied and set forth agéin hiere.
| Bl. The Georgia O.C.G.A. 51-6-1 (2010), provides “Fraud, accompanied
by da@age to the paﬁy def_rauded_, | | |
always gives‘a right of action to the injured f)arty.
C.Defendant Wells Fargo's uncénscionab]e and deceptive pl‘actices |

include: .
i _
1. Failing to perform mortgage servicing functions consistent with its
I

responsibilities to -
" Plaintiff and HAMP regulations;, -
2. Creating, implementing, and using an internal software program and

protocols that were

PLAINTIFF'S ORIGINAL COMPLAINT
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flawed and defective >and'iric02rrectly ca]culafed whether a borrower

such Las.Plaintiff was entitled fo a'HAI\/[P 1noﬁgage modification; -

3. Failiﬁg to pfopérl,y s'uperv‘i‘segits'agents and employees, including lits
loss ‘mitigation and -collecti'o%i piersonnel; foreclosure attorneys; - and

technical. computef, and enginéering employees who devéloped,

1
1

‘implemented, and used the inter1_f1al software to detenn_ir.le. wheicher' a
bofrower such as P.llain‘tiff -quia'liﬁecél for a HAMP mortgage modification;
4. Making inaccurate calculatiéons and deterrﬁiﬁations of Plaintiff’s
. :
eligibility for a HAMP mortgage iﬁbdiﬁcation; ‘

5. Not conduéting sufficient tesi:ting.to detgrmine'whéther-ifs intemalz
software program wasf;orrectly c%lculating whether a bofrov&er such as
Plaintiff was entitl_éd to a~HAMP 11%16rtgag‘e modiﬁcation;

6. Failing tb_ give HA‘MP glnox*tgage ‘modiﬁcati-onsA and other
for_edosure alternatives to qual_i'ﬁed borrowers such as Plaintiff; and
7. Concealing the error in 1ts internal software program from |
appmximately 2015 through Octot;ér 2018.
_ D. Wells Fargo's représentationis and or'n_is.sions were méterial be‘cause |
they were' likely to deceive Plaintiff, and in fact did deceive Plaintiff,
i !

about his entitlement to a mortgage

modiﬁéation under HAMP and the adequacy; of Defendant Wells Fargo's methods
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for évalpafing someone's »entitlemént toa I-IAMP modification such as Plaintiff. |
E.. Defendant Wells F argoiinteﬂded to mislead Plaintiff and in faét did
" mislead Plaintiff and induc!ed him td rely on Defendant Wells

. Fargo’s misrepresentations .e;nd' omissions to |
thé detriment of Plaintiff who would not hiave allqwed his mortgage to go into
arreafs had he known that Defendant Wells;'Fargo would not act in good faith in
| evaluating and approving Plaintiff for a HAMP modiﬁéation.,

F. Defendant Well_s Fargo intenéded to mislead Plaintiff and in fact did'
mislead Plaintiff by representing fo Plain;tiff ‘at his face-to-face meeting that
Plaintiff’s HAMP modification would be‘approved, and such misrepresentations
lulled Plaintiff into inaction so he did not av%lil himself of other remedies available

~

to him to avoid foreclosure. ‘
G.  Wells Fargo acted inten‘;ionally or knoWingly to violate
Georgia’s Fraud Statute and to i‘ull Plaintiff into ‘inaction such that
Plaintiff had insufficient time to seek alternatives
to foreclosure wh.en Defendant Wélls Fargoi notified Plaintiff just six days before
foreclosure that Plaintiff’s HAMP modiﬁcat'ion was denied.
H. As a direct and - prp%ir‘nate result of Wells Fargo's

%
unconscionable and deceptive practices, Plaintiff suffered injury in fact

and lost money and property through;
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|
1

1. wrongful foreclosure;

- g '
2. otherwise avoidable loss of his home to foreclosure;

3. less favorable mortgage modifications;

4. increased fees and other costs to avoid or attempt to avoid

foreclosure; ' ‘ :

5.-lost equity in Plaintiff’s home that was foreclosed on;

6. loss of savihgs in fruitless attempts to se_cure mortgage

modifications;
i

7. loss of opportunities to purstie other refinancing or loss mitigation

strategies; and ;

8. increased costs associated with lowered credit scores.

I. Because of Wells Fargo's unconscionable and deceptive business
~practices, Plaintiff is entitled to relief, including injunctive relief, other

equitable relief, actual damages, |
treble damages, restitution, and attorneys' feés and costs.

62.Req uest for Injunctive Relief Inc]uding Temporary ‘Restraining

Order | Y

A. An immediate Temporary Rest'rjaining Order against Defendants is

required to pfotect Plaintiff’s hénlestead and his goodwill and-

reputation. Without a Temporary Restraining

o> re e e
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Order and Tempbrary Injunction, P_léintiff will be irreparably harmed by these

Defendants in evicting'Plaintiff from his resiédéntial homestead as the result of a
wrongful foreclosure. The loss of Plaintiff’s homestead, goodwill, and reputation '

cannot be adequétely compensated through'iiloney damages and the harm will be
t

irreparable and permanent. i

B. To preserve the status quo, Plaiﬁtiff requests a Temporary Restraining

Order prohibiting these Defendants from continuing with the eviction
process against Plaintiff from his

residential homestead piesently scheduled for “immediately” according to an
eviction notice received from an attorney. Flii‘ther, a Temporary Restraining Oidei
willliallo»w Pléiii’iiff the time he neecis to litigaftte the instant lawsuit. |

C. Plaintiff further requests.a Temi)orary Injunction prohibiting these |

Defendants from evicting Plaintiff from his residential homestead

. | |
until this Honorable Court can resolve the
: i
issues raised herein. Upon final héaring; Plaintiff requests that the Temporary

* Injunction become permanent.

D. 'Plainti_ff prays for such damages as he may be entitled to in law and in
. A

equity, including reasonable and necessary attorney fees.

i

A. JURY TRIAL
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| B. A’. jury triel is demanded.
 WHEREFORE, PREMISES CONSIDERED, Plaintiff respectfully
requeste that this Court grant the requested relief and upon final trial that
Plaintiff be awareied, the damages |
requested abov,e,,pr,e- and post-j udglnent interest, coux’e costs, and such other and
further rel.i.ef fo vx;hi.ch he may be justly en,titied in law and in equity.
| . Tnank Y'o,u,f . |

‘.
¥

Timothy B. Brown

165 Monticello Way

Fayetteville, GA 30214
770-827-6458

PLAINTIFF PRO PER/SUI JURIS

|
VERIFICATION

!

STATE OF GEORGIA (]

[]
COUNTY OF FAYETTE [] _ .

§

BhFORF M]:, the undersxgned authorlty, on this day personally appeared Timothy B
Brown, Plaintiff in the above-entitled and numbered cause, who being by me first duly sworn,

deposed and said that he has read the allegations contained in the foregoing application for
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temporary restraining order, temporary and permanent injunction, and each and every fact and

3
1.

matter therein stated is within his personal knowledge and is true and correct.

1

\9@\%%&___

Timothy\B. Brown

SUBSCRIBED AND SWORN to before me, this 3 day of Deeermiber 2018
:Ianumj 2019

C)(Otary Publlc m(and for the Stdte of{(hpemate bl
i ANTOINETTE BLOUNT BYSE

Notary Public - State of Georgia
Fulton County
My Commission Expires Nov 12, 2021

CERTIFICATION AS TO FONT

Pursuant to N.D. Ga. Local Rule 7.1 D, | hereby certify that this document is submitted in Times

New Roman 14-point type as required by N.D. Ga. Local ‘tRule 5.1(b).

Timothy B. Brown A

PLAINTIFF'S ORIGINAL COMPLAINT

Page 37
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. .7 LEGAUDESCRIPTION,

3

A!tached to file: 86~ 00680341'

Aﬂ that’ tract or parce! of land lymg and bemg in Land Lot 197 of the 13th District of Fayette Count y,
‘Georgia, and being Lot 14, Block C, Unit 1"of the Dix-Les 'On Carporation Subdivision, as per plat

recorded in Plat Book 6, Page 115, Fayette County, Records and being more. pamcularty descr’bed as
fo lows :

: o .1
i : I

'Begmmng at a polnt iocated on the soumwesterly sxde of’ Momceilo Way, 800 feet Southeaslerly as .
measured ‘along the: Souihwesterly side of Monticello Way. from the intersection of the: Southwesterly side
of Menticello Way and the Seutherly side of the Dix-Lee 'On Drive, said point'of beginning also being
lccated at the Southeast ¢orner of Lot 13 of said Block, Unit and Subdwssmn thence running,
Southeasteriy aiongsthe oouthwesterly side ‘of Monticello way, 100 feet 10 a point at the Northeast comer

of Lot 15 of said Blogk, Unit] Subdivision; thence running- Southwesterly aleng the Nodhwesteriy Side of

$aid Lot 15, 249.4 feet to a point; thence running Northwesterly 180 feet to'a point at the, Seuthwest
corner, of, Lo( 13-of said Block; Unit and Subgivision; thence- sunning. Nor(heaster!y along- the
Soulheasterly side of said Lol 13, 248, 8 feet to the Pomt of Begmmng

. P
i :

» ",
!
1 )
: . ¢
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Ce i ] . ' o¢ 1D! 00E860030020 Type: GLR"
] . . ‘ L : iled: 09/22/2008 at 09:04:00 AM
L ‘Fee Amt: $1.248.50 Page 1 ¢f 20
; ‘ Intangible Tax; $1,168.50

===.':,

Favette, Ga. Clerk Superior Court

§ - Rm ! . Sheila Studdard.Clerk of Court
| WELLS-PARGO-BAMIGN:A. R x2863 »431-450
INVESTOR:DOCUMENT MANAGER: ' L o
1000.BLUE-GENTIAN-ROAD o :
| 1 .
!

. EAGAN-MN=55121-1863-
|

Prepured By

ARETHA D. WILLIAMS - =~ - - ‘
¢ WELLS FARGO BANK, N.A, B !
. 1 HOME CAMPUS : j
. DES MO!NES 1A 50328

'.2 Rdurn to: Spacs Above This Line For Recording Data)
| Rand and Assouates

| 3237 Satellite Bivd., Bldg. 300, SECUR[.]‘I‘Y DEED ‘ | 0147194864

. Suite 450 Duluth, GA 30096,

Dcmeons :

‘ .. s Words used in multlple sections of thls document are deﬁned below and cther words are

i defined in- Secnons 3, 11,13, 18, 20 and 21, Certam rules regarding the usaga of words used
in this doc iment are aiso pmvlded in Section 16’ ‘ :

{A) "Security Instrument" means this document whh,h is dated SEPTEMBEH 16 2005
together, with all Riders to thts document oo
; : (B) "Borrower" is
: : TlMOTHY B. BROWN, SOLELY

|

cod
1

t
:

' Borrower IS the grantor under this Secunty Instrumem
- (C) “Lender" is WELLS FARGO BANK, N.A. i~

. Lender {s a Naﬂona! Association . - ’
‘ j_orgamzed and exustmg under the !aws of THE UNITED STATES OF AMER!CA

t

FORM 3011 1/01
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"Lender s address is !
P. O. BOX 5137, DES MOINES, IA 50306-5137-
~ Lender is’ the grantee under this Security Instrument
{D) "Note " means the promrssory note signéd by: Borrower and dated SEPTEMBER 16, 2008 .
The Nats, states that Borréwer owes Lender THREE HUNORED ElGHTY-NINE ‘THOUSAND
FIVE HUNORED AND NO/100 Dollars
s §. 389,500.00 ...} plus’interest. Sorrower has promused to pay this debt in regular
. Perlodic Payments and to pay the debt in full not laterthan OCTOBER 1, 2035 -

[(3] "Property" means the property that i is descrlbed below under the headmg ‘Transfer of
Rights in the Propeﬂy !
“(F} "Loan” means the debt evtdenced by the - Note plus interest, any prepayment charges
?nd late charges due under the Note, and all sums due under this Security Instrument, plus

nterest. .

{G) "Rlders feans ail Rlders to. th{s Secunty Instrument that are executed by Borrower
The foltowing Riders are to be executed by Borrower [check box as appllcab!e]

‘D Ad]usta{ble Rate Rider D Condominium erer ' [:] Second Home Rlder
] Bexl!oon§ Rider . ] Planned Unit ‘Devélopment Rlde_r 114 Family Rider
Jva R_zder : [:l Blweekly Payment Rider E] Other(s (specufy] '

i
i

:(H) "Apphcab!e Law" means all contromng app!lcabie federai state and local statutes,
regulatlonsz ordmances and administrative rules jand orders {that have the efect of iaw) as
‘well .as all apphcable final, non- appealable 3udxc1al opihions.
.(I) "Commumty -Agsociation Dueés, Fees, and Asgessments” means a!l -dues; fee’s,
'bassessmenls and other charges that are. imp?sed on Borrower or the Properly by a
condominium assdciation, homeowhers association or similar organization.

{ "Electron!c Funds Transfer” means any tra'nsfe_r of funds, other than a- transaction

L ‘;orlgmated by check, draft, or .simifar paper mstrumem which is initiated through an

electronic terminal, telephonic instrument, computu or magneuc tape so as to order,
instruct, or authorlze a financial institution to debit of credit an account. Such term includes,
‘but is not lirmted to, point-of-sale transfers, automated tellor machine transactxons transfers
initiated by telephone wire transfers, and automated cIeannghouse transfers.

{K) "EscrowI tems" means those items that are déscribed in Section 3.

R “Mlscellaneous Proceeds™ means any compensation, Settlement, award of damages or
proceeds paid ‘by. any third panty (other than insurance proceeds paid under the coverages.
_described in Section 5) for: (i} damage to, of destructlon of, the Property; {ii) condamnation
or other takmg of afl or any part of the Property; {iii). conveyance. in lieu of condemnation; or
{iv) mlsrepresentatlons of, or omissions as to, the'valué and/or condition of the Property.

{M). "Mcrtgage insurance” means msurance protnctmg Lender against the nonpaymant of

. or défault on ‘the Loan.

{N) "Perlodic Payment' means the regulariy scheduled amount due. for {I) principal and
: gmterest under the Note, plus {1i): ‘any amounts undef Séction 3 of this Security Instrument,
"°(0) "RESPA" means the Real Estate Settlement lProcedures Act. {12 U.S.C. Section 2601 et

;. seq.) and its implementing regulation, Regulanon X (24 C.F.R.. Part-3500), as-they might be

famended from time to time, or any additional or successor legislation or regulation that

- 5GA02 Rev {¥e/o0 . ' Page 2 of 18 i FORM 3011 " 1/01
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govems the. same subject matter. As used’in thts Security !nstrument *RESPA" refors to all

: requnrements and restrictions that are Imposed in regard to a "federally related mortgage

¢ loan® even if the Loan does not qualify as a "federally related mortgage loan® under RESPA.
(P "Successor in Interest of Borrower” means any party that has taken titls to the Property,
whether or not that party has assumed Borrowers obligations under the Note and/or this
. Securlty lnstmment :

? TRANSFER OF RIGHTS IN THE PROPERTY

i .
This Secumy instrument secures 16 Lender: (i) the repayment of the Loan, and all renewals,

extensions and modifications.ofthe Noté; and (u) the performance of Borrower's convenants
©and agreémen!s under this Security lnstrument and the Note., For this purpose, Borrower
- does hereby grant and convey to Lender and.Lender's successors and ass:gns, with the
" power of s’ale the following described property Iocated in the

County - . of | FULTON

{'l \pt. of Ru-.(r-dm;, Jumdx\.lmM Y {Name of Recording Jurisdiction]

' LEGAL DESCRIPT!ON IS ATTACHE&) HERETO AS SCHEDULE “A"AND MADE A
- PART HEREOF . _ i

iParceI 1[) Number: ' , o which currently. has the address of
165 MONTICELLG WAY : _ . . Co [Street]
: FAIRBURN » " Iciy] . Georgia 30213, [Zip Cade]

" Propeny Address‘}

T0, HAVE AND TO HOLD this property -unto Lender and Lender's successors and

- assigns, forever, together with all improvements now or hereafter erected on the property,

and all !he’easements appurtenances, and fixtures now or hereafter a part.of the property.

. . Al repiacements arid additions shall also be covered by this Secumy Instrument. All of the.
. foregoing as referred to in this Security Instrument as.the “"Property.”

BORROWER COVENANTS that Borrower is lawiully seised of the sstate hereby.

‘conveyed and has the right to grant and convey the Property and that the. Property is
‘unenicumbered, except for encumbrances of record: Borfower warrants and will defend

‘generally’ the title to the Properly against all claims and demands, - subject to any
'encumbrances of record.

THIS §ECUR!TY INSTRUMENT comibings umform covehants for hational use and non-

‘uniform covenants with limited variations by jurisdiction to constitute a uniform security
flnstrument covenng real property. .

. SGAW  Rev tweaoe . . Pagodot1s | Ihilial%_@ "FORM 3011 101
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UNIFORM COVENANTS. Borrower and Lendercovenant and agree-as follows: :

. A Payment of Principal, Intorest, Escrow itams, Prepaymem Chargss, and Late Charges.
Borrowar shall pay when.dus the principal of, ‘and interest. on, the debt evidenced by the’
- Note and lamy prepayment charges and laté charges due Under the Note. Borrower shall
also pay funds for Escrow ltems pursuant to Séction 3. Payments due .under the Note and
this Secumy Instrument shall be made In U S' currency. However, if any check or other .
~instrument] received by Lender-as payment under the Note or this Security Instrument is

returned to Lender.unpaid, Lender may requtre that any or al! subseguent payments due
~under the Note and ‘this Security Instrument be made in one or more, of the following forms,
" as. selected by Lender:(a} cash; {b} monay ordef; {c certified check, bank chack, tréasurer's

chack or cashsers -check, provided any such check .is drawn upon an institution whose .
. deposits are msured by a federal agency, mstrumentahty, or entity; ‘or {d) Electronic Funds
« Transfer. - l

Paymems are deemed recexved by Lender ‘when received at the location designated in
" the Nots oir at such other location as- may be des1gnated by Lender in accordance with the
notice prows;ons in Section 15. Lender may return any. payment or partial payment if the.
payment or partial payments are insufficient to 'bnng the Loan current. Lender may accept’
any payment or pamat payment insufficient to bnng the Loan current, without waiyver of any
rights hereunder or prejudice to its rights to refuse such payment or partial payments in'the
future, but;Lender is not obligated to apply such payments at the time such payments are
accepted. If each Periodic Payment' is applied *as of its scheduled due date, then Lender
need not pay interest on unapplied funds. Lender may hold such unapplied funds until

‘Borrower makes payment to bring the Loan current. if Borrower does not do so within a
- reasonable period of time, Lender shall either apply such funds or return. them to Borrower.

If not apph}ed earlier, such funds will be apphedj to.the -outstanding principal balance under

the Note tmmedtately prior to foreclosure No offset or claim which Borrower might have
- now or'in tha future against Lender shall relieve iBorrower from. making payments due under,

the Note and this Security Instrument or performmg the covenants and agreements secured
" by this Secunty {nstrument. i
) ‘2. Apphcation of Payments or Proceeds. Except as otherwiss described in this Section 2,
all payments accepted and applied by Lender -shali be applied in the followmg order of
_ priority: (a)i inferest due under the Note; (b) prmclpal ‘due under the Note; {¢) amouiits due
“under Secnon 3..Such. payments shall be apphad to each Periodic Payment in the order in
. .which it became due. Any remaining amounts shall be applied first to late_¢harges, second
o dny other amounts due under this Sccumy Instrumem and then to reduce the principal
‘balance of the Note. ‘
If Lender receives a. payment from Borrower for a delinquent Periodic Payment which - .
Jincludes .a suffscnent amount to pay any late charge due, the.payment may be applied to the
dehnquent payment and the late chargé. If more than one Periodic Payment. is outstanding,
‘Lender may -apply any payment recelved from Borrower to the repayment of the Perlodic
. «Paymems xf] and to the extent that, each payment can be paid in full. To the extent that any

:excess exists after the payment is applied to the full payment of one or more Periodic

:Payments, ‘such excess may be appliéd t6 any. fate charges due. Voluntary prepayments

_<shall be apphed first to any prepaymant charges and then as dascrubed in the Nets.

ISGAGS"  Rev 1302700 - - Pagadoti® I tnitiage . FORM 3011 1/01
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Any application of payments insurancs proceeds or Mlsce!laneous Proceeds to

. principal due under the Note shall not extend o1 postponsé the due date or change tho

- amount, ofithe Periodic Payments.

3. Funds for Escrow [tems. Borrower shall pay to Lender on the day Penodlc Payments
are due under the: Note, until the Note is paid.in full, 2 sum {the "Funds®) to provide for
payment of amounts due for: (a] taxes and assgssments and othet items which can attain
priority ovor this -Security Instrument ds a lien or encumbrance on the. Property; (b)
leasehold xpayments ‘or ground rents on the Property, if any; {c} premiums for any and all

: insurance ireqmred by Lender under Section 5; and {d} Mortgage lnsurance premiums, if

. any, or; ;eny sums payable by Borrower to Lender in lieu of the. payment of Morigage.

Insurance premlums in accordance with the prows;ons of Section 10. These items are called
"Escrow ltems At origination or at any time ‘during the term of the.-Loan, Lender may

" require that Comfnunity. Association Dues, Fees and Assessments, if afy, be escrowed by
- Borrower, land ‘such dues, fees and assessmenis shall be an Escrow ltem. Borrower shall

promptly ‘furnish to Lender all notices ‘of amousts to be paid under this Section. Borrower

: shall pay llender the Funds for Escrow ltems unless Lender waives Borrower's, obligation to

pay the | Funds for any: or all Escrow ltéms. Lender may waive Borrower's obligation to pay

(o) Lender lFunds for any or all Escrow ltems at{any time. Any such waiver may only. be in

: writing. I the event of such waivar, Borrower shals pay directly, when and where payable,
: the amounts due for any Escrow ltems for wh|ch payment of Funds hds been waived by
: Lender and if Lender requires, shall furnish to, Lender receipts: evidencing such payment

- within such time period as Lender mdy require. Borrower's obligation to maks such’

payments and to provide receipts shall for all purposes be deemed to be a covenant and

C agreement contained in this Security lnstrument as the phrase 'covenant and agreement”
L is used ml :
. waiver, and Borrower fajls to pay the amount due for an Escrow ltem, Lender may exercise '

Section 9. If Borrower is. obligated to pay Escrow ltems diractly, pursuant. to a

- its rights under Section § and pay such amount and Borrower shall then be obligated under
: ‘Section 9 to repay to ‘Lénder any such amount. Lender may revoke the waiver as to any or

" all Escrow Items at any time by a notice given. m-accordance with Sectior' 15 and, upon such’

jrevocahonf Boirrower shall pay to Lender all Funds and In such amounts, that are then
* required. under this Section 3. )

Lender may, -at any time, ¢ollect and hold Funds in an amount {a) sufficient fo permit

“Lender to %pply the Funds at the lime specified under RESPA, and {b) not to exceed the

: maximum amount a lender can require. under RESPA. Lender shall estimate the amouit of

;Funds dueion the basis of current data and reasonable estimates of expenditures of future
Escrow ltems or otherwise in accordance with Applicable Law.

The Fmds shall be held in an institution whose deposils are insured by a federal

s agency, ! strumentahly, or. entity ‘(including Lender, if Lender is an institution - whose

i doposits; are so insured) or in any Fedsral Home Loah Bank. Lender shall apply the Funds

ito pay theEscrow ltems no later than the tlme specified under RESPA. Lender shall not -

:gharge Borrower for holding and applying thle Funds, annually analyzing the escrow

'%account or, verifying ths Escrow Items, unless Lender pays Borrower interest on the Funds-

‘and Applic?bie Law permits Lender to make such a charge. Unless an agreement is. made.
un wrmng or Apphcab!e Law requires interest to be _paid on the Funds Lender shall not be
4 .
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required’to| pay Borrower any interest or eérmngs on the Funds. Borrower and Lender can
agree in; writing, however, that interest shall b:{a paid ‘on the Funds. Lender shall give to
Borrower, wrthout charge, an annual accountmg of the Funds as required by RESPA.

: if there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall
account to [Bofrower for the excess funds in accordance with RESPA. If there is a shortage
of Funds held in escrow, as defined under RESPA Lender shall notify Borrower as required,
by RESFA, and Borrower -shall pay to Le_ndaf’ the amount necessary to make up the
s shortage in accordance with RESPA, but in no miore than 12 monthly payments. If there is &
_deficiency of Funds held in escrow, as defined (‘mder RESPA, Lender shall notify Borrower

. s required by RESPA, and Borrower shall pay to Lender the amount. necessary to make up

‘the deficiency in accordance with RESPA, butin fio more than 12 monthly payments,

: - Uponjpayment in full of all sums secured by this Security Instrument, Lender shall

‘promptiy. refund to Borrower any Funds held by Lender

4. Chargas; Liens. Borrower shall pay alf taxes assessments, charges, fines, and -

-limpositidns sttributable to the Properfy’ wmcn can attaln priority over. this Security
“Instrument, leasehold payments or ground rents on the Property, if any, and Community
'Assocxauon Dues,:Fees, and Assessments, if any. To the extent that these items are Escrow

" Rems, Borrower shall pay them in the manner provided in Section 3.

Borrower shall prompﬂy discharge any. tien lwhlch has priority over this Security .
Instrume‘n( usless Borrower: {a} agrees in writing o the payment of the obligation secured
by the lien|in a manner acceptable to Lender, but only so long as Borrower is performing
-such agreement;. (b) contests, the lien in good faith by, or défends against enforcement of
‘the lien in, llegal proceedings which in Lender's opinion operate to preveat the enforcement
of the lien] while those proceedings are pendlng, but only until such proceedings are
concluded;jor (c) secures from the holder of the lien an agreement satisfactory to Lender
subordinalmg the lien to this Security {nstrument If Lender determines 1hat any part of the
Property:is sebject to a lien which can attain prtonty over this Security Instrument, Lender
may .give Borrower a notice identifying the lien. Within 10 days of the date on which that

" notice is: given, Borrower shall satisfy the lien or take one or more of the actions sst forth
above inithis Sectisn 4.

Lender may requme Borrower to pay a one‘tlme charge for a real estate tax verlﬁcatson

" -andlor repo’mng service used by Lender in connection with this Loan. '

5. Proper‘ty Insurance. Borrower shall keep the improvements now exnstmg or hereafler

‘erected ‘on! the Propeny insured against loss by fire; hazards included within the term
“extended coverage,” and any other hazards including, but not limited to, earthquakes and
“floods, for lwhlch Lender requires insurance. This insurance shall be mamfémed in the
. amounts, (mcludmg deductible levels) and for the' _periods that Lender requires. What Lender

‘requires pursuant to the preceding sentences can change during the: term of the. Loan. The

“insurance camar providing the insurancé shall be chosen by Borrower subject to Lendsr's

* ‘right to disapprove Borrower's choice, which nght shall not be exercised unreasonably,
Lender may require Borrower to pay, in connection with this Loan, elther ‘{a} & one-time

‘charge for ﬂood zone determination, cemfcanon and tracking services; or (b} a one-time
charge for ﬂood zone determination and cemﬁcatlon services and subsequent charges each -
‘timie remappings of similar changes occur which reasonably might affect such determination

$GAOS  Rev 10/23/00 ‘ ‘Pags 6ol 13 FORM 3011 4/01
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‘ or cemﬁca ion. Barrower shall also be reSponsible for the payment of any fees imposed by .
‘ the Federal Emergency Management Agency in connection with the review of any flood
- zone determnauon resulting from an objection by Borrower.

' If Borrower fails to maintain any ofthe coverages described above Lender may obtain

: insurance {toverage, at Lender's option and Borrowers expense. lLender is under no

iobhgatlon to purchase any particular type or amount of coverage. Therefore such coverage

. .’shall cover Lendér, but _might or might riot protect Borrower, Borrower's equity iri.the

' Property, dr the contents of the Property, agafnst any risk, hazard or liability and m!ght
provide rgreater or lesser :coverage than was- previously in effect. Borrower acknowledges
:thet the co'st of the insurance coverage so obtained might significantly exceed the cost of
insyrance that Borrower could have obtained. |Any amounts disbursed by Lender under
_this Section 5 shall become additional debt of Borrower secured by this Security Instrument. -
" These arnounts shall bear interest at the Note rate from the date of disbursement and shall
‘be payahle with such interest, upon nctice from Lender to Borrower requesting payment.

All msurance po!icles required by Lendsr and renewals of such policies-shall be subject
‘to Lendar's right to disapprove such policies, shall include a standard mortgage clause, and
*shall name‘ Lendey as mortgagee and/or as-an addmonal loss payee. Lender shall have the
“ right to! hold the policies and renewal certificates. 1f Lender requtres ‘Borrower shall
; promptly glve to’ Lender all receipts of paid premivms and renswal nonces if Borrowar
i obtains any form of insurance coverage, not otherwise required by Lender for damage to,"
‘or desrructlon ofi the Property, such pclicy shail include a .standard mortgage clause and -
shall name Lender 4s moitgagee and/cr as an additional loss payee.

In the|event of loss, Borrower shall give prompt notice to the insurance carrier and
- Lender. %Lender may make proof of loss if not made promptly by Borrower. Unless Lendér
and Bou{rower otherwise agree in writing, any insurance proceeds, whether or not the
underlying linsurance was required by Lénder, shall be applied 16 restoratjon or repair of the

" | Property, If the restoration or repair is. economlca!ly feasible and Lendér's Secirity is not

ilessened. During siich repair and restoration penod Lender shall have the right to hold
; such lnsure'mce proceeds until Lender has had an opportunity to inspect such Propetty to

- ensute thejwork has been completed to Lendar's satisfaction, provided that such- mspecﬂon ‘
: shall be- undertaken promptly. Lender may ;dlsburse proceeds for the repairs and
_restoration| in. a’ single payment or in a.series of progress payments as the work is .
i completed.| Unless an agreement is made in writing or Applicable Lew requires interest to .
i'be paid:on such Insurance proceeds, Lender sha!l not be required to .pay Borrower any
{interest ! or{ ‘earnings on such proceeds. Fees for. public adjusters, ‘or other third parties,
‘ retalned’ by Borrower shall not be paid out of the insurance proceeds and shall be the. sole
- obligation of Borrower. If the restoration or repalr is not economically feasible or Lender's

-’ securily would be lessened, the -insurance proceeds shall be applied to the sums secured

by this Secumy Instrument, whether or not then due, with the excéss, if any, paid to
: Borrower. Such insurance proceeds shall be applied in the order provided for in Section 2.

If Borrower abandons the Property, Lender may fite, negotiate and settle any avaitable
:-lnsurance clazm and related matters. if Borrower does not .respond’ within 30 days io a
" notice from Lender that the insufance carrier has offered to settle a claim, then Lender may
inegonate and settle the claim. The 30 -day perrodms" begln when the notice is given. In
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either event, or if Lender ‘acquires the Propem: under Section 22 or otherwise, Borrower

hereby assigns to- Lender {a) Borrower's rights {o any insurance proceeds in an amount riot

o sxcesd the amounts uripaid under the Note or this Security Instrument, and (b} any other
of Borrowers rights .{other than the right to a;ny refund of unearned premiums paid by
Borrower) lunder. all insurance’ policies covering the Propenly, insofar as such rights are

- applicable jto the coverage of the Property. Lender may use the .insurance proceeds either

to repair or restore the Property or to pay amounts unpaid under the Note or this Security

_lnstrument‘ whether or not then dus. ) I

8. Gccupancy ‘Borrower shall occupy, estabnsh and use the Property as Borrower's
pringipal residénce within. 60 days after the execution of this Security Instrument and shall

. continue to occupy the Property as Borrower's prln::lpal residence for at least one year after

the date of occupancy, unless Lender otherwise agrees in writing, which consest shall fiot

. be unreasonably withheld, or unless extenua:mg ctrcumstances exist Which are beyond

Borrower' s control,
7. Preservahon, Maintanance and Protection of the Propeny, Inspections. Borrower

" shall not destroy; ‘damage or impair the Property allow the Property to deteriorate or
. commit wastn on the Property Whether or not Barrower is residing In .the Property,
. Borrower shati maintain the Property in order to prevent the Property from deteriorating or
decreasing in value due.to its condition. Unless it s determined pursuant to Section § that
" repair or lrestoration is not economically feaslbla .Borrower shall promptly repair the
- Propeny xf‘damaged 10 avoid fuither de?enorahon or damage: W insurance or condemnation

proceeds are paid in connection with damage to or the taking of, the Property, Borrower
shall be responSIble for repairing or restoring! the Property only if Lender has released
proceeds 1or such purposes. Lender may disburse proceeds for the repairs and restoration

“in a smgie payment .or in a series of. progress'payments as the work is completed. If the
. insurance or condemnation proceeds are ‘not sufficient to repaif or réstors the Property,

Borrowsr is ot relieved. of Borrower's obhgatxon for the complehon of such repair or

restorahon]

t
Lender or its agent may make reasonahle entries upon and inspections ofthe Property.

;lf it has: reasonable. cause, .Lender may mspect the interior of the improvements on the
%Property Lender shall give Borrower nofice at the time of or pnor to ‘such .an interior

inspection lf.specn’ymg such reasonable cause. - |°
8. Borrower's Loan App!lcaﬁon Bormwer shall be in default if, durlng the Loan -

applscatxon process, Borrowsr or any persons or entities acting at the direction of Borrower
" or with Borrower's knowledge. or consent gave: inditerially false, mlsleading, or ‘inaccurate

informanon or statements to Lender {or failed to provide Lendef with material information)

, in connectlion with, the Loan. Material representations include, but are -not fimited to,.

represéntations concerning Borrower's occupancy of the Proper!y as Borrowers prmctpal

- residénce. |

8. Protectxon of Lender s Intarest in the Prcperty and Rights Under this Security

flnstmment if (a) Borrowet fails to perform the covenants and agreements. contained In this
- Security :instrument, (b} there is a_legal proceedmg that might srgmﬁcam!y affect Lender's
. interest in the Property ‘and/or righ!s under this:Sécurity Instrument (such asa proceedmg

in bankruptey, probate, for condemnation or forfaiture, for enforcement of a lien which may

- attain priority over this Security Instrument or to'nforce laws or regulations), or
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{c). Borrovver has abandoned the Property, then Lender may do and pay for whatever is -

reasonable or appropriate to protect Lender's interest in the Property and rights under this
Security. lnstrument includirig protecting and/or assessing the .value of the Property, and
securmg and/or repalrmg the Property (as sef forth below). Lender's actions can include;
but ‘are not limited to: (a) paying any sums se:cured by & lien which has priority over this
Security lnstrument {b) appearing in court; and (c) paying reasonable attorneys' fees to
protect, |ts' interest in the Property and/or rights under this Security Instcument, lncludmg its

3 secured posmon in a bankruptcy proceeding. sSecunng the Property includes, but is not

limited™ to, makmg -repairs, replacing doors and windows, draining water from pipes,
ellmmanng building or other code violationsor: dangerous conditions. ‘Although Lender may
take action under this Section 9, Lender does not have to do so and is not undér any duty

ioor obllgatlon to do so. It is agreed that Ler\de'r incurs no liability for not takmg -any or all

actions; adthorized under this Section 9.

Any. . amouits- disbursed by Lender under thi$ Section 9 shall become additional debt of
Borrower|secured by this Security Instrument. These amounts shall bear interest at the
Note rate from the date of disbursement andj shall be payable, wnh such. lntere51 upon
notice fron Lender to Borrower requesting paymem

Ifthls Security Instrument is o a. leasehold,iBorrower shall comply with a!l the
provisions of the lease. If Borrower acquires fe'e title to. the _Property, the leasshold and the
fee titlé shall not merge uniess Lender agrees to the merger in writing.

10. Mortgage Insurance. If Lender required Mongage Insurance as a condition of

: makmg the Loan, Borrower shall pay the. premlums required to maintain the Mortgage -
: lnsurance{m effect, If, for any reason, the Mortgage Insurance coverage required by Lender .

ceases to be available from the mortgage msurer that previously provided such insurance
and Borrower was required to make: separate|y designated payments toward the premiums

. for Mongage Insurance, Borrower shall pay the premiims required to obtain' coverage

substantua’l(y equwalent to the Mortgage Insurance previously ‘in effect, at a cost
substamlally equivalent.-to the cost to Borrower of the -Mortgage Insurance. previously in
effect, from an alternate mortgage insurer selected by Lender. If substantially equivalent

D Mongagelinsurance coverage is not available, Bormwer shall continue to pay to Lender the

amount of the separately designated payments'that were due when the insurance coverage
ceasedi t o be in -effect. Lender will accepf, use and retain these payments as a
non- refundable loss reserve in lieu of Mortgage Insurance, Such loss reserve shall be

:. non-refundable, notwithstanding the fact {hat the Loan is ultimately paid in full, and Lender

shall notlbe required to pay Borrower any mterest or earnings on such loss reserve.
Lender can no longer require loss reserve payments if Mortgage Insurance. coverage (in the
amount and for the period that Lendér rcqunres) prowded by aninsurer selected by Lender
again bec’c«mes available, is obtained, and Lender requires separately deSIgnated payments
towardithe premiums for Mortgage Insurance. if Lender réquired Mortgage Insurance as a

- condmon of making the Loan and Borrower was required to make. separately deslgnated

paymentsltoward the premiums for Mortgage insurance Bdrrower shall-pay the premiums
required 1o maintain ‘Mortgage Insurance in effect or to provide a non-refundable loss
reserve, until Lender's requirement for Mortgage ‘Insurance ends in accordance with any

f. written: aéreement between Borrower and Lender provtdlng for such termination or until
termination is required by Applicable Law. Nothlng in this Section. 10 affects Borrower's .

obligation|to pay. mterest at the rate provided tn the Note.
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Mo r‘tgage Insurance reimburses Lender {or any entity that purchases the Note) for
certain’ Iosses it may incur if Borrower does not repay the Loan as agreed. Borrower is not
a party to the Mortgage Insurance.

Moﬂéage insurers evaluate their total nsk on all such insurance in foree from time to
time, and ‘may enter into agreements with other parties that share or modify their risk, or
reduce los{ses These agreements are ‘'on terms and condmons that are satisfactory to the
mortgage msurer ddd the other pdrty (or- pamas) fo these agreements, These agreements
may requnre the mortgage insurer to make payments usirig any source of funds- that the

. mortgags msurer may have available (whlch may mclude funds obtained from Mortgage
* lasuranceé premwms) .
" Asia result of these, agreements; Lender, any purchaser ofthe Note, another insurer,

. any reinsurer any other entity, or any affiliate of any of the foregoing, may receive {dirsctly
- or lndtrectly) amounts that derivée from {or Imrght be characterized as)-a portion of .
_ Borrowarssl payments for Mortgage Insurance,!in exchange for sharing or modifying the
E mortgage insurer's fisk, or reducing losses, If §uch agreement provides that an affiltate of
‘ Lender 1akes a share of the insurer's risk in exchange for a share of the premiums paid to

'the msurer the arrangement.is oftén termed. captive reinsurance." Further:,

' (a) Any such agreements will not affect the-amounts that Borrower has agreed o pay

" for Mortgage Insurance, or any other tarms of thé |.oan. ‘Such agreements will not increase
~the amount Boerrower will owe for Mortgaga Insurauce, and they will not entitie Borrower to
_any retund l

‘ (b) Any such. agreements will not atfect the rights Borfower has - if any - -with raspect

i to the Mortgage Ingurance undér ths Homeowners Protection Act of 1998 or any cther law.
: These rights may include the right to receive :certain disclosures, to request and obtain
canceilaﬂon of the Mortyage Insurance, to have the Mortgage Insurence terminated
: automahcany, and/or to receive a réefund of any Mortgage Insurance premiums that were
: uneamed at the time of such cancallation or term!nat!on

AL Asstgnment ot Miscelianeous Proceeds; Forfeiture, All Miscelianeous Procaeds are
hereby assigned to and shall be paid to Lender; :

if the|Propenrty is damaged, such Mlsceﬂaneoua Proceeds shall be applied to
restoratzonior repair of the Property, if the restoranon or repair is economically feasible and
Lender's secufity i§ not lessened. During such repair and restoration period, Lender shall’

+ have the rlght to hold such Miscellaneous Proceeds until Lender has had an opportunity to
inspect such Property to ensure the work has been completed to Lender’s satisfaction,
provided that such inspection shall be Undertaken promptly. Lender may pay forthé repairs
and restorgtian in a single disbursement of in a'series of progress payments as the work is

" completed.!Unless an agreement is made in wntmg or Applicable Law raquires interest to

; be paid onjsuch Miscellaneous Proceeds, Lender shall not be required to pay Borrower any

- “interest ‘orjearnings on such Mtscellaneous Pmceeds H-the restoration or repair is not

: economica ly feasible or Lender's security would be lessened, the Miscellansous. Proceeds

‘shall be: apphed to the suis secured by this Seturity. Instrument, whether or not then due,

- with the excess, if any. paid to Borrower. Such Miscellaneous Procéeds. shall be appliad in

“the order p‘rowded for in Section 2. o
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.In the event of a total taking, destructicn, or loss in vatue ofthe Property, the
Mlscellaneous Proceeds shall be applied to the sums secured by this Secumy Instrument,
] .
-whether ar not then due, with the excess, if any, pald to Borrowar
(n the: event of a partial taking, destruction, of loss in‘value of the Property in which.the

’ fair market value of the Propefty immediately before the pastial taking, destruction, or loss

in valué is lequal to. or greater than the amount of the sums secured’ by this Sécurity
Instrument mmedtate!y before ‘the partial taking, destruction, or loss in value, unless

_ Borrower: and Lender otherwise agree in wrmng, the sums secured by this Security

lnstrument shall be reduced by the amount of the’ Misceilaneoiis Proceéds multiplled by-the

i followmg fragcnon (a) the total amount of the sums secured lmmedlately before the: partial

taking, dest ruction, or loss in value divided by (b) the fair market value of the Property
immedia’t‘ély before the partial taklng, destrucuon or loss in value. Any balance shall be
'pald to Borrowsr. |

" Inthe évent of a partial taking, destruction or !oss in value. of the Property in which

the fair market value of the Propeny lmmedaately before thé partial taking, destruction, or

loss in vaiué is less than the amount of the sums secured immediately before the partlal
taking, destructron ‘or loss in value, unless Borrower and Lender othérwise agree in viriting,
the’ M!scellaneous Proceeds shall be applied lto the sums secured by thrs Security
lnstrument whether or not the sums dre then due.!

Hihe Property is abandoned by Borrower, or'if, after notice by Lender to Borrower that

) fhe Opposmg Party (as defined in the next sentence) offers to make an award to settie a
cla;m for, damages Borrower fails. fo respond t0| Lender within 30 days after the date the

notice is given, Lender is authorized to collect and apply the Miscellaneous Proceeds either
to restoration or repair of the Property orto thé sums secured by this Sécurity Instrument,
whether or [not then due. “Opposing Party® means the third party that owes Borrower
Miscellaneolis. Procéeds or the party agamst whoim Borrower has a right of action in regard

- fo Miscellaneous Proceeds. e

, Borrower shall be in default if any action or proceedmg, whether civil or criminal, is-

‘begun that, in Lender's judgment, could result in forfeiture of the Property: or other material
impairment of Lender's interest in the Propeny or rights under this Security Instrument.
Borrower: can cure such a default and, if acceleratxon has occurred, reinstate as ‘provided in
Section 19, }hy causing the action or proceedmg to be dismissed with:'a ruling that, in
Lender's judgment precludes forfeitire of the Property or other materxal impairment of
Lerider's mterest i the Propenty or rlghts tnderithis Secunty Instriument. The proceeds of

any. award. or c!aim for damages that are anr:butab!e to the impairment of Lender’s interest .

in the Prope{ty are’ hereby assigned and shall be pald to Lender.
All Miscellaneous.Proceeds that are not applied to restoration or repalr of the Property
shall be apphed in the order provided for in, Sect(on 2.

. 12, aorrower Not Releasad; Forbearance By Lander Not a Walver, Exténsion of the time
for péymefnt or modification of amortization of lhe‘ sums secured by this Security Instrument
granted by Lender to Borrower or any Successor | in Interest of Borrower shall not opérate to
releaso the liability of Borrower or any: Successors in interest of Borrower. Lender shall not

| be requrréd to commence proceedings against any Successor in Interest of Borrower or to

refuse to ex?end time for payment or otherwise rnodlfy amartization of the sums secured by

\
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this Secursty Instmmem by reason of any demand made by the original Borrower or any

: Successorsf in Interest of Borrower. Any forbearance by Lender in exercising any right or

remedy mcludmg‘ without limitatiop, Lender's acceptance of payments from third persons,

" entities or Successors in Interest of Borrower orin amounts less than the amount then due,
* shall not bé a waiver of or preclude the exerciseiof any right or remedy.

13. Jémt and Several Liability; Co-signers; Succeasors and Asslgns Bound. Borrower

" covenants {and agrees that Borrower's obligations and habzllty shall be joint and severai. ,
- However, any Borrower who co-signs this Security Instrument but does not execute the Note ~ °
‘{a coslgner) {a) is co-signing this Security Instrument only to mortgdge, grant and convey
“the co-signer’s interest in the Property under the terms of this Security tnstrument; {b) is not

personally obhgated to pay the sums secured by this Security instrument; and (¢} agrees
that Lender and any other Borrower can. agree to extend, modify, forbear or make any

‘ accommodations with regard.to the terms of !hls Securny Instrument or the Note wrthout the

co—stgner siconsent.
Sub;ect to the provision of Section 18, any Successor in Inte rest of Borrower who
assumes Borrower's obligations under this, Secumv instrument in writing, and is approved

. by Lender,; shaill oblain all of Borrower's rights and benefits. under this Security Instrument.
- Bortower shall not be released from Borrower' s, obligations and liability under this Security -
- Instrument|unless Lender agrees to such release in writing. The covenants and agreements
"of this, Se{’:umy Instrument shall bind (except as provided In Section 20) and benefit the:
. successors and assigns of Lender,

14. Loan Charges. Lender may charge Borrower fees for services performed in

'connectlon with Borrower's default, for the purpose of protecting Lender's Interest in the

Propenty and rights under this Security lnstrument including, but not limited to, -attorneys’

fees, - property inspection -and valuation fees. . Inlregard to any’ other fees; the. absence of

express authorlty in this Security Instrument to charge a specific fee to Borrowst shall not

-be construed as a prohibition on the charging of'suah fee. Lender may not charge fees that
‘are expressiy prohibited by this Sscurity lnstrument or by Appllcable Law.

lfthe Loan is subject to a law which sets max1mum logn charges, and that law is finally

mterpreted;so that the interest.or other loan: charges collected or to be collected in- -
-connection ithh the Loan: exceed the permitted [imits, then: (a) any such loan charge shall
‘be reduced] by the amount necessary to reduce the charge to the permitted limit; and (b)
‘any sums already collected from Borrower whlchlexc‘eeded permitted limits will be refiinded
‘to Borrower. Lender may choose to make this refund by reducing the principal awed undér
‘the. Note: or by making a direct payment 10 Barrower. If a refund reduces principal, the
’reducﬂon will be treated as a partial prepayment without any prepayment charge (whether
-or not a prepayment charge Is provided for under the Note), Borrower's acceptance of any

such refund made by direct payment to. Borrowar ‘will constitute & waiver of any nght of

-actlon Borrower might have arising out of such ovarcharge

" 15, Noﬁces All notices given by Borrower or Lender in connection with this Secunty

‘Instrument imust be in writing. Ay notice to Borrower in connection with this Security
“Instrument shall be deemed to have bsen given to Borrower when mailed by first class mail
‘or when ‘actually delivered to Borrower's notice ‘address -if sent by other means. Notice to
‘any one Borrower shall constitute notice to-all Borrowers unléss Applicable Law expressly
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herwise. The notice address shall bethe Property Address unless Borrower has
a substitute notice address by noticé to Lender, Borrower shall promptly nom'y
Borrower's change of address. If Lender specifies a procedure for repotting
ctiange of address, then Borrower shall only report a change of address through .
ed procedure. Thers may be only one designated notice address under this
strument at’ any one time. Any notice to Lender shall be given: by delivering it or
it by first class mail to Lender's address stated herein uniess Lender has
another ‘address by notice to Borrower. Any notice in connection with this

i Security ; In

strument shall not be ‘deemed to have been given to Lender until actually

! Feceived: by Lender. If any notice required- by,thls Security Instrument is .also required
:under Appllcab!e Law, ‘the Applicableé Law requirement will sansfy the correspondlng
. requlrement under this Security Instriiment.

16. Governing Law; Severability; Rules of Consh'uchon This Secunty dnstrument shall
.be governed by federal law and the law of the jurisdiction in which the Property is located,
*All rights jand obligations contained in this fSecumy Instrument are subject to any
,reqmrements and limitations of Applicable Law. Applicable Law might explicitly or implicitly
+allow the pames to agree by contract or it might be silent, but such silence shall not be
-construed as a prohibition against agreement by contract. In the event that any provision or
;clause of thls Security Instrumient or the Note conﬁicts with Applicable Law, such confiict
“shall not, a\;fect other provisions of this Security Instrument or the Note which can be given
. effect without the conflicting provision. l
¢ As uséd fin this Security Iastrument: {a) words of the masculine gender shall mean and
fmclude correspondmg neuter words or words of the feminine gender; (b) words in the
igingular sha!i mean and include the plural and vice versa; and {c) the word may” gives
‘sole drscrehon without any-obligaticn to take any;actlon
: 17. EBorrower s'Copy. Borrower shall be gtven one copy of the Note and of this.
-1 Security | ins‘trumem ,
; 18.° Transter of the Preperty ora Beneficial Bnterest in Borrower.’ As used in this
f‘Secﬂon 18, "Interest in the Proporty means any legal or beneficial interest In the Property,
‘including, but not limited to,. those beneficial interests transferred in a bond for deed,
.contract for; deed, installment sales contract or escrow agreement the. intent of which i is the
itransfer of mle by Borrower at:a future date to a purchaser.

If ah or any part of the Property or any Interest in the Property is sold or transferred (or

it Borrower is not a natural person and a benéficial interest in’ Borrower is sold or

_transferred) without Lender's prior written consent Lender may require immediate payment
fin full of all sums secured by this Security tnstrument Howaver, this option shall aot be
xexerclsed by Lender if such exercise is prohlbned by Applicable Law.

If Lender exercises this option, Lender: shalliglve Borrower notice of acceleratlon The

‘Inotice shall
accordance
Secunty ‘in

. xperled Len

further notlre or demand on Borrower

uséma Rev )

provide a period of not less than 30 days from the date .the notice is given in
with Section 15 within which Borrower must pay all sums secured by this
strument. If Borrower fails to-pay these sums prior to the -expiration of this
der ‘may. invoke any remediés permitted by thxs Securnty lnstrument without

+
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" Applicable
of a |udgment enforcing this Security Instmmerlxt Those conditions are that Borrower: (a)
: pays Lender all sums which then would be due under this Security Instrument and the Note
.as if no acce!eranon Had occurred; (bj cures any default- of any cther covenants or .|
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19.; Burrower s Right to Ramstate Atter Acceleration if Borrower meets cenam

condmons

Borrower shall have the right to have enforcement of this Security Instrument
d at any lime .prior to the sarliest. or (a) five days before sale of thé Property
any power of sale contained in this Secunty Instrument; {b) such other period as
Law might specify for the termination of Borrower's right to reinstate; or (c) entry

agreements {c) pays all expenses .incurrod in enforcing this Security |nstrumen2 including,

but not lim

: other fees i
- under thls Secumy instroment; and.(d) takes such action as Lender may reasonably require

ited to, reasonable attorneys' fees, property inspection -and valuation fees,-and -

ncurred for the purpose of protecting: {Lender s interest in the Property and rights

to assure that Lender's interest in the Property‘ and rights under this Security {nstrument,

"and BorroslNers obhgatlon to pay the sums secured by this Security, (nstrument, shall
continue’ ur‘wchanged Lender may require that Borrower pay such reinstatement. sums and.
‘expenses in one or more of the following forms,:as selected by Lender: (a). cash; (b} money
_order; (c) gertlﬁed check, bank -check, treasurers .check or cashier's. check, provided any -
-such check
fmstrumem.?lny or entity; or (d} Electronic Funds'Transfer Upon reinstatement by Borrower,
this Secunty Instrument and. obligations secured:hereby shall remain fully effective as if no
:acceleranon had occurred.- Howevér, -this right to reinstate shall not apply in the case of

is drawn upon-an institution whose' ;deposits are insured by a federal agency,

accelera‘llo? under Sedéticn 18. - | P
.20, Salle of Nots; Change of Loan Servqcer; Notxce of Gnevance The Note or a pamal
interest in the Note (together with this Security |nst'ument) can be sold one or more times

.without pno'r notice to Borrower. A sale might result in"a change in the entity (known as the
"Loan Servicer”) that collects Periodic Payments due under the. Note and this Security

‘Instrumerit

.of the new
tinformation

. is sald and

-the Note t
Servicerior

and performs other mortgage ldan serwcmg obligations under the Note, this

:Security Ynstrument, and Apphcable Law. Thére also might be one or more - changes of the
.-Loan Servicer unrelated to a sale of the Note. If there is-a change of the. Loan Servicer,

! Borrower will be given writtén noticé of the change which' will state the name and ‘address

‘Loan_Servicer, the address to- which: payments should be made and any other
RESPA ‘requires in connection with a _natice of transfer or servicing. If the Note
thereafler the Loan is serviced by a; LO'm Servicer other than the purchaser of

be trapsferred to a succéssor Loan Servicer and are not assumed. by the Note

:purchaser unless otherwise provided by the Note purchaser. -
A Nei:ther Borrower nor Lender may commence, Jjoin, or be ]omed 10 any judxclal action
{as either ‘an individual litigant or the member of & class) that arises from thé other party's.

-agtions pursiant to this Securlty Instrument or that- alleges tha! the other party has .

‘breached a‘ny provision of, or any duty owed by reason of, this Security' Instrument, until
such Borrm;ier ‘or Lender has notified the .other party (with such notice given in compliance
iwith the regu:rements of Section 15) of such alleged bréach and- afforded the other party,
‘hereto. a: reasonable period after the giving of, such notice to take corrective action. i

Appllcable

Law provides ‘a time period which must elapse before certain action can be

“taken, that time penod will be deemed to be reasonable for purposes of this paragraph

$GAM  Rov 12210
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he .mortgage loan servicing obhgatrons to Borrower will remain with the Loan’
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The, notlce of acceleration and opportumty to cure given to Borrower pursuant 1o Section 22
and the no!lce of acceleration given to Borrower pur.,uant to Section 18 shall be deemed 1o
satlsfy the nonca and opportunity to take corrective action provisions of this Section 20.
21. Hazardous SUbstancas As used in this Section 21: {8) "Hazardous Substances”
_‘are thosé substances defined as toxic or hazardous substances, pollutants, or wastes by
Enwronmental Law and the following substances; gasoline, kerosene, other flammable or
toxic petrolleum products, toxic pesticides and herbicides, volatile solvents, . matérials
containing asbestos or formaldehyds, .and radioacnve materials; {b) "Envnronmental Law®
imeans federa! law's and laws of the jurisdiction where the Propeérty is located that refdte to
health, safety or environmental protection; (c) *Environmental Cleanup® includes any
;response aétzon remedial action, or removal action, as defined in Environmental Law; and
{d). an “Envtronmental Condition" means- a condition that can cause, contrlbute to, or
’othenmse tmgger an Environment Cleanup. '
Borrower shall not cause- or permit the presence use, disposal, storage, or release of
‘any Hazardous Substances, or threaten to release any Hazardous Substances, on or in the
Propenty.: Borrower shall net do, nor allow -anyone .else to do, anything affecting the
Property (a) that is in violation of any Environmental Law, (b) which creates an
Environmental Condition, or (c) which, due to the presence, use, or release of a Hazardous
‘Substance, |credtes & ‘condition that adverselyi affects thé value of the Property. The
precedlng two sentences shall not apply to the presance use, or storage on the Property of
‘smalf quantrnes of Hazardous Substances that are -generally recoghized to be-appropriate to
", normal res:dentiat uses and to maintenance of the Property ({ncluding, but not |lml1ed to,
thazardous substances in consumer products). |

Borrower shalt promptly give Lender written notice of (a) any investigation, claim,
demand, Iawsu:t or cther action by any govemméntat or regulatony agency or private ‘party
involving . the Property and ahy Hazardous Substance or Environmental Law of which
Borrower: hds actual knowledgs, (b} any Environmental Condition, including but not limited
1o, any splih‘ng, leaking, discharge, release or threat of- release of any Hazardous Substance,
and (c) any'condmon cdaused by the presence, use or release of a Hazardous Substance
which adversely affects the value. of the. Property If Borrower learns, or is' notified, by-any
govermmental. or regulatory authority, or any private party, that any removal or other
remednat:_on!of any Hazardous Substance affecting the Property is necessary, Borrower shall
promptly take all . necessary remedial actions ‘in accordance with Environmental Law.
Nothing’ herém shall create any obligation on Lender for an Environmental Cleanup.

' NON- UNIFOPM COVENANTS. Borrower and. lLender further covenant and agree as
“follows: . !

22. Acce(eratlon, Remadres Lender shall glve nolice to Borrower prior'to acceleration
followmg Borrowar 8 bréach of any covenant or agreement in this Security Instrument {(but
- not prior, 'to|acceleration under Section 18 unless Applicable Law provides otherwise), The

notice shaﬂtspecdy {8) the default (h) the actlon required to curo the default; (c). a date,

‘not less than 30 days from the date the notice’ hs given to. Borrower, by which the defauit
must be curad and (d) that faillure to.cure the default on or before the date specified in the
notice may result In acceleration of the sums secured by this Sacumy Instrumeént and sale
of the Proparty The notice shall further inform' Borrower of the right ‘to reinstate after
acce!erahon’ and the right to bring a couﬂ action to assert the non-ex!s!ence ot a default or

!
i
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.

any other delense of Borrower to. accoleration and sale i tha default is not cured on or-

. betore the date ‘spacitied i the notice, Lender at its option may require immediate paymont

~in full of . all sums secured by ‘this Security 1natrument without turther demand and may

-invoke the| power of “sale granted by Borrower and any other remedies permitted by
| Applicable [Law. - Borrower appoints Lender the ; ‘agent and attorney-in-tact for Borrower to
' exercise; the power of sale. Lender shall te shtitied. to collect all expenses incurred In

pursuing the ramadies prowded in"this Section 22 including, but not limited to, reasonsble
,attomeys fees and costs of title svidence,

If Lender invokes the. povier of sale, Lender shall. glve & copy ot s notice of salo by

i public advemaomem for the time and in the manner presciibed by Applicable Law, Lender,
- without furthar demand on borrower, shall gell the Property at public auction to the highest
bldder at the time ‘and place and under the terms dosignated in the notice of sale in one or
i more parcets and in any order Lender dotermlnes Lender or its designes may purchase the
Property at any éale, ‘

Lender shall convey to the purchaser mdoteas:bie title to the Property, and Bonrower

hereby appolnts Lender Borrowar's agent and attomoy— infact to make :such conveyance. -
i The recltals in the Lender's deed shall ba prima. facia evidencé ot the truth of the statements
‘made therein. Borrower covenants and agrees that Lender -shall-apply the proceéds:of the

sale

In the§ totlowing order: {a) to all expenses;of the sale, including, but not limited to,

reasonab!e jattorneys’ fees; (b) to all sums-securad by this Security Instrument; and (c) any

[excess to the person._or persons !egally ennﬁed to it. The power and agency granted are
‘coupled wﬂh .an Interest, are irrevacable by death or otherwise and are: cumulative to the
i remédies for collaction of debt as prévided by Apphcab!e Law.

If the Proper&y is sold pursuant to this Secnon 22, Borrower, or any person holding

:;gpossession of the Property through Borrower, shiall immediataly surrender possession of the
:Property 'to; the purcheser at the sale. if possesslon is not surrendered, Bérrower or such
iperson shgll be a tenant holding ovar and may be dlspossessed in: accordance wnh

iApplicable Law.

23. Re%sase Upon payment of all sums secured by this Security Instrumem Lender

‘ shall cancél this Security Instrumént. Borrower shail pay ahy recordatior costs. Lender
i may charge Borrower a fee for releasing this. Security Insttument, but only if the fee is paid
‘1o a third {party for sefvices rendered and lhe chargmg of the fee is permmed undor

" Applicable Law.

.Property

1
i
§

24, Waiver of Homesteads. Borrower wawes all rlghts of. homestead exempnon in ths

25, As sumpbon Not a Novation. Lender s accepganfe of an assumptlon of the

obllgatlons of. this Security nstrument and’ the Note, and any release of Borrower in
'connection therewnh shall not constitute a novation.

26. Secumy Deed. This conveyance is to be contrued under the exlsung laws of

'of the State, of Georgia as a deed passing title, and not as a mortgage and is intended to-
rsecure (he paymont of all sums secured hereby.

SGAE
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BORROWER ACCEPTS AND AGREES to the terms ‘and covenants contained in

thxs Secunty Instrument and. in any Rider executed by Borrower and recorded with it..

IN WITNESS WHEREOF Borrower has si

. sGAT7
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v 12127460 |
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gned and seaied this Securlty Instrument
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) CORPORATE ASSIGNMENT OF SECURITY DEED
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: ' !

PREPARED BY: WELLS FARGO BANK, N.A., l
Daie of Assignment: Aprif 21st, 2015 o

Assignor WELLS FARGO BANK, N.A. et 1 HOME CAMPUS 'DES MOINES, 1A 50328

Assigneo: U.S, BANK NATIONAL ASSOCIATION, AS TRUSTEE FOR MASTR ASSET BACKED SECURITIES

TRUST 2006-A81, MORTGAGE. PASS-THROUGH CERTIFICATES, SERIES 2006-AB1 6t 60 LIVINGSTON
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KNOW ALL MEN BY THESE PRESENTS, that for goed and valuable considération, the rece ipt and sufficiency of’
which i |s hereby acknowledged, the said Assignof hereby assigns unto the above-named Assignes, the said
Moﬂgage having an original principal sum of $389,500.00 with interest, secured thereby, and the full benefit of ail the
powers and of all the covenants and provises thersin oon:emed and the said Assignor hereby grants and conveys
unto'the said Assighes, the AS"anOFS interest under the Mongage

TO HAVE AND TOHOLD the said Morigage, and thé said propm‘ty unto the said Assignee foréver, subject to the
(erms con(amed in said Mortgage.
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* wh:ch the persan(s) acted, exccuted the instrument,
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
NEWNAN DIVISION

TIMOTHY B. BROWN,

Plaintiff,
CIVIL ACTION FILE
V.
NO. 3:19-cv-1-TCB
U.S. BANK NATIONAL
ASSOCIATION, et al.

Defendant.

ORDER

This case comes before the Court on Plaintiff Timothy B. Brown’s |
pro se complaint [1]. This case involves claims similar to those in the
case Brown previously filed against Defendants U.S. Bank National
Association and Wells Fargo Bank, N.A., Civil Action File Number 3:17-
cv-44-TCB. The Court directs this case be referred to Magistrate Judge
Russell G. Vineyard pursuant to this Court’s Standing Order 18-01

because Brown alleges Defendants violated the Real Estate Settlement

92
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Procedures Act, 12 U.S.C. § 2601, et seq. Judge Vineyard should also
determine whether this action is barred by res judicata.

IT IS SO ORDERED this 3rd day of January, 2019.

f'othy C. Batten, Sr.
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

NEWNAN DIVISION
TIMOTHY B. BROWN, |
Plaintiff, | . CIVIL ACTION NO.

v. . 3:19-cv-00001-TCB-RGV

U.S. BANK NATIONAL ASSOC. as
Trustee, Mastr Asset Backed Securities :
Trust 2006-AB1, Mortgage Pass- Through
Certificates Series 2006-AB1, and :
WELLS FARGO BANK, N.A,,

Defendants.

MAGISTRATE JUDGE’S FINAL REPORT AND RECOMMENDATION

Plaintiff Timothy B. Brown (“Brown”), proceeding pro se, brings this action
against defendants U.S. Bank National Association, as Trustee for MASTR Asset
Baci<ed Securities Trust 2006-AB1, Mortgage Pass-Through Certificates Series 2006-
AB1 (“U.S. Bank”) and Wells Fargo Bank, N.A. (“Wells Fargo”), jointly referred to
as “defendants,” alleging claims of negligence, wrongful foreclosure, conversién,
and fraud. See [Doc. 1].! Defendants have moved to dismiss Brown’s complaint,
[Doc. 6], which Brown opposes, see [Doc. 7], and defendants have filed a reply in
support of their motion, [Doc. 8]. The Honorable Timothy C. Batten, Sr., United

States District Judge, has referred this case to the undersigned to “determine

! The listed document and page numbers in citations to the record refer to the
document and page numbers shown on the Adobe file reader linked to the Court’s
electronic filing database, CM/ECEF.
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whether this action is barred by res judicata” since this case “involves claims similar
to those in the case Brown previously filed against [d]efendants [ ], Civil Action File
Number 3:17-cv-44-TCB.” [Doc. 2 at 1-2]. For the reasons that follow, it is
RECOMMENDED that Brown’s complaint be DISMISSED as barred by res
judicata and, alternatively, that defendants’ motion to dismiss, [Doc. 6], be
GRANTED.
I. FACTUAL AND PROCEDURAL BACKGROUND

This action concerns the real property located at 165 Monticello Way,
Fayetteville, Georgia (“the property”). See [Doc. 1at 13 4 34, 39-56].> On September
16, 2005, Brown obtained a mortgage loan in the original principal amount of
$389,500.00 from Wells Fargo and used the proceeds of the loan to purchase the
property. [Id. at 13 § 34, 14 § 35, 39-56]. The transaction was secured by the
property pursuant to a security deed executed by Brown in favor of Wells Fargo,

and the deed was recorded at Deed Book 2863, Pages 431-450, in the real property

> The factual background is taken from the pleadings and exhibits and does
not constitute findings of fact by the Court. Additionally, Brown attached several
documents to his complaint, see [Doc. 1], and the Court will consider these
documents since they are “central to the plaintiff’s claim and the authenticity of the
document(s] is not challenged,” Adamson v. Poorter, No. 06-15941, 2007 WL
2900576, at *2 (11th Cir. Oct. 4, 2007) (per curiam) (unpublished) (citations omitted);
see also Clark v. Bibb Cty. Bd. of Educ., 174 E. Supp. 2d 1369, 1370 (M.D. Ga. 2001)
(citation omitted) (“ A court evaluating a motion to dismiss for failure to state a claim
upon which relief can be granted must focus its analysis on the face of the

"

complaint, but it may also consider any attachments to the complaint[.]”).

2
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records of Fayette County, Georgia. [Id. at 14 § 35, 39]. On April 21, 2015, Wells
Fargo assigned the security deed to U.S. Bank, as evidenced by the assignment
recorded on April 29, 2015, at Deed Book 4308, Page 644, of the Fayette County,
Georgia, real estate records. See [id. at 57].

At some point, BroWn defaulted on his obligations under the mortgage loan,
and U.S. Bank commenced non-judicial foreclosure proceedings against the
property.' See [id. at 17 49 44-45, 18 § 47]. On June 29, 2016, Brown filed his first

Chapter 13 bankruptcy action. See In re Brown, Bankruptcy Petition No. 16-11288-

WHD (Bankr. N.D. Ga. 2016). On August 2, 2016, Brown’s bankruptcy petition was
dismissed based on his failure to correct a filing deficiency, see id. at [Doc. 12], and
on September 26, 2016, he again filed for Chapter 13 bankruptcy relief, see In re

Brown, Bankruptcy Petition No. 16-11915-WHD (Bankr. N.D. Ga. 2016). However,

on October 12,2016, Brown’s second bankruptcy action was dismissed for his failure
to pay the filing fee. See id. at [Doc. 12]. On December 2, 2016, Brown filed a third

petition for Chapter 13 bankruptcy relief, see In re Brown, Bankruptcy Petition No.

16-12409-WHD (Bankr. N.D. Ga. 2016); see also [Doc. 1 at 18 § 48], and on December

6, 2016, U.S. Bank purchased the property at a foreclosure sale, see [Doc. 1 at 19

51]. OnFebruary 13,2017, Brown’'s third bankruptcy action was dismissed pursuant

to 11 U.S.C. §§ 105(a) and 109(g), since he had “filed two [] other recent bankruptcy
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cases” that had been dismissed. See Inre Brown, Bankruptcy Petition No. 16-12409-

WHD, at [Doc. 10].°

The parties have a history of litigation related to the property. On March 30,
2017, Brown filed an action against defendants centered around his allegations
concerning the validity of the assignment at issue, whether defendants had the right
to foreclose on the property, and whether the December 2016 foreclosure sale
violated any automatic stay that should have been in place due to his bankruptcy

filing. See Brown v. U.S. Bank Nat'l Ass'n, Civil Action File No. 3:17-cv-00044-TCB,

at [Doc. 1] (N.D. Ga. Mar. 30, 2017). Baséd on these allegations, Brown asserted
claims for violations of the Fair Debt Collection Practices Act (“FDCPA”), 15 U.S.C.
§ 1692, et seq., and the Real Estate Settlement Procedures Act (“RESPA”), 12 U.S.C.
§ 2601 et seq., as well as state law claims for breach of contract, quiet title, and
wrongful foreclosure, and he sought an emergency temporary restraining order
("“TRO”). 1d. After defendants moved to dismiss Brown’s complaint in its entirety,
see id. at [Doc. 5], the undersigned issued a Report and Recommendation,

recommending that Brown’'s claims against Wells Fargo be dismissed for failure to

® Specifically, 11 U.S.C. § 109(g) provides that “no individual . . . may be a
debtor under this title who has been a debtor in a case pending under this title at any
time in the preceding 180 days if . . . the case was dismissed by the court for willful
failure of the debtor to abide by orders of the court, or to appear before the court in
proper prosecution of the case[.]” 11 U.S.C. § 109(g)(1).

4
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state any plausible claim and that U.S. Bank be dismissed without prejudice for
Brown’s failure to properly serve it within the time allowed by Rule 4 of the Federal
Rules of Civil Procedure. See id. at [Doc. 7]. Thereafter, Brown filed objections to
the Report and Recommendation, in which he also requested, among other things,
an opportunity to amend his complaint. Id. at [Doc. 9]. On February 13,2018, Judge
Batten issued an Order adopting the Report and Recommendation, and he dismissed
U.S. Bank for lack of service, dismissed Brown'’s claims against Wells Fargo under
the FDCPA, RESPA, and O.C.G.A. § 44—14—162, and denied his request for injunctive

-relief, but granted Brown’s request for leave to amend his complaint and ordered
him to file a motion and brief in support, along with a copy of the proposed
amended complaint, within seven days of that Order. Id. at [Doc. 11]. Brown filed
the motion for leave to amend his complaint, id. at [Doc. 12], which was granted, see
id. at [Docs. 13 & 14].

In his amended complaint, Brown alleged that Wells Fargo, as the original
lender at the time of the loan transaction in September 2005, “monetized [his]
Note,” the “effect” of which “was that it paid for the purchase of the [] [p]roperty.”
Id. at [Doc. 14 99 11-13]. Based on this “monetizing of [his] Promissory Note,”
vBrown asserted:

That my Note was paid in full can be seen also in the Security Deed
which I signed on September 26, 2005. Under the Section styled
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“Transfer of Rights in the Property,” appears the following: “Borrower

irrevocably grants and conveys to Trustee, in trust, . . .” and then the

document gives the legal description of the [] [p]roperty. The Security

Deed goes on to provide that “BORROWER COVENANTS that

borrower is lawfully seised of the estate hereby conveyed and has the

right to grant and convey the [p]roperty and that the [p]roperty is

unencumbered . . .” How could I convey the property to the Trustee

except I owned the [] [p]roperty free and clear of any debt? Clearly, the

Security Deed shows that my Promissory Note paid off my mortgage

debt on the [] [p]roperty.”

Id. at [Doc. 14 99 12-13 (first and sixth alterations in original)]. Relying on this
premise, Brown asserted that Wells Fargo “committed fraud when it had [him] to
sign the Security Deed knowing that [his] debt had been paid in full on the []
[plroperty” and that it “committed fraud when it represented that it had standing
to foreclose against the [] [p]roperty and it committed further fraud when it engaged
in a wrongful and void foreclosure sale.” Id. at [Doc. 14 q 14].

Brown also alleged that his “mortgage debt was fully paid and discharged a
second time as evidenced by the Notice of Default Judgment dated March 27, 2017,”
which “was duly served upon Defendant after it failed and refused to offer a
controverting affidavit to [his] Affidavit of Fact/Truth of Default Judgment dated
July 10,2017,” and “served upon [| Wells Fargo after it failed and refused to respond
to [his] Notice of Debt Validation and Demand for Production of Documents dated

February 22, 2017.” Id. at [Doc. 14 {{ 17-18, 46-80]. Brown asserted that because

Wells Fargo failed to “rebut[] these documents or provide[] controverting
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affidavits,” its “failure amount[ed] to [its] tacit agreement that [his] mortgage debt
[was] paid in full as a person of ordinary prudence under the same or similar
circumstances when presented the documents . . . would have taken action and
made their opposition known if they did in fact dispute the contents of those
documents and the facts stated in such documents”and that “[a] reasonable and
prudent business/legal person in the same or similar circumstances would have not
remained silent in the face of allegations that a debt of several hundred thousand
dollars had been paid in full.” Id. at [Doc. 14 § 19].

Brown further alleged that he received a notice of foreclosure sale sometime
in September of 2016, and that he filed a Chapter 13 bankruptcy petition in
December of 2016, but that in “early January 2017,” he was informed that the
property had been sold and that WeHs Fargo was now the servicer of the mortgage
debt and he then discovered that U.S. Bank purchased the property. Id. at [Doc. 14
99 20-24]. Brown asserted that “[i]f a foreclosure sale took place on the [] [p]roperfy
on December 6, 2016, said sale [was] in violation of the Automatic Stay which was
then in effect”; “took place without providing [him] the notices and remedies to
which [he was] entitled under the Note, the Security Deed, and Georgia law”; and
was “[w]rongful because there [was] no mortgage debt outstanding against the []

[plroperty[.]” Id. at [Doc. 14 99 25-27].
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Based on these allegations, Brown asserted a claim for breach of contract,
claiming that Wells Fargo breached paragraph 11 of the promissory note and
paragraph 22 of the security deed by “failing to give [him] notice of the acceleration
of [his] mortgage debt,” “failing to give [him] 30 days in which to pay whatever
balance remained on [his] mortgage debt,” and failing to provide him with a notice
of default, a notice of acceleration, a notice of his right to reinstate the loan after
acceleration, and notice of any foreclosure sale on his property. Id. at [Doc. 14 q
31A-B]. Brown further asserted that the security deed incorporated certain
regulations of the United States Department of Housing and Urban Development
(”HUD”) and that Wells Fargo breached those contractual provisions by failing “to
arrange a face-to-face meeting with [him] as a condition precedent to foreclosure.”
Id. at [Doc. 14 § 31C].* As a consequence of these failures, Brown maintained that

he “was deprived of [his] right of reinstatement of [his] mortgage debt and as a

* Brown maintained that had Wells Fargo held “the required face-to-[f]ace
meeting, [he] would have been able to present [his] documents. .. and show ... that
its failure to respond to those documents amount[ed] to an agreement that any
mortgage debt on [his] property [was] paid in full or [] Wells Fargo could have
shown [him] that [he] was wrong in which case [he] would have taken advantage
of [his] right to reinstate [his] mortgage loan by paying the arrearages or getting [his]
loan refinanced or taking advantage of government programs such as [the Home
Affordable Refinance Program] and [Home Affordable Modification Program
(‘(HAMP')] for which [he was] qualified to apply and receive.” Brown, Civil Action
File No. 3:17-cv-00044-TCB, at [Doc. 14 § 31C(5)].

'8
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further consequence . . . suffered the loss of [his] homestead[.]” Id. at [Doc. 14 §
31B].

Brown also asserted a claim for wrongful foreclosure, alleging that the
“foreclosure sale of December 6, 2016, if in fact such a Sale took place, was wrongful
and should be rescinded and set aside[.]” Id. at [Doc. 14 4 32B].‘ Specifically, Brown
alleged that the “debt owed by [him] to [] Wells Fargo or . . . U.S. Bank ha[d] been
satisfied and fully discharged prior to the foreclosure sale as verified by the [Notice
of Default Judgment],” that Wells Fargo “breached its fiduciary duty to [him] in
conducting the Foreclosure sale in that it sold the property to an insider for an
inadequate price,” that it “breached its fiduciary duty in conducting the Foreclosure
sale in the face of its failure to hold a face-to-face meeting with [him] when [his]
moftgage became three months in arrears and to hold another face-to-face meeting
with [him] at least 30 days before the foreclosure sale,” that the “foreclosure sale
[was] wrongful in that it was conducted at a time when the courthouse and many
other government offices and businesses were closed due to inclement weather,”
thereby providing U.S. Bank “an advantage and caus[ing] the foreclosure sale to
yield a greatly reduced sales price than what it would have generated had the
foreclosure sale been conducted in a fair and impartial reasonable manner,” and that

the sale was “wrongful because [his] mortgage debt was paid in full and discharged
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when [he] gave [] Wells Fargo [his] Promissory Note which it monetized.” Id. at

[Doc.14 9§ 32B(1)-(5)]. After Wells Fargo filed a motion to dismiss Brown’s amended

complaint, id. at [Doc. 16], the undersigned issued a Report and Recommendation,
recommending that Wells Fargo’s motion to dismiss be granted and Brown’s
amended complaint be dismissed, id. at [Doc. 18], which was adopted on December
3, 2018, id. at [Doc. 21].°
On January 3, 2019, Brown filed the instant action against defendants. [Doc.
1]. In this complaint, Brown again complains that Wells Fargo “monetized [his]
Note,” the “effect” of which “was that it paid for the purchase of the [] [p]roperty.”
[1d. at 14-15 {9 36-37]. Relying on this premise, Brown asserts that Wells Fargo
“committed fraud when it had [him] to sign the Security Deed knowing that his debt
had been paid in full on the [] [p]roperty” and that U.S. Bank “committed fraud
when it represented that it had standing to foreclose against the [] [p]roperty and it
committed further fraud when it engaged in a wrongful and void foreclosure sale.”
[Id. at 15 § 39].
Brown alleges that in early 2016 he notified defendants that he wanted to

apply “for a loan modification under HAMP,” but “[d]efendants responded by

® Brown appealed the decision to the Eleventh Circuit Court of Appeals, but
the Eleventh Circuit dismissed the appeal on February 8, 2019. See Brown, Civil
Action File No. 3:17-cv-00044-TCB, at [Doc. 26].
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telling [him] he was ineligible to apply for a loan modification until his mortgage
_ debt was at least 30 days past due,” so once “his mortgage debt was at least 30 days
past due, [he] reapplied for a loan modification.” [Id. at 16-17 §§ 42-44]. After he
submitted his request, Brown maintains that he received from Wells Fargo a “Notice
of Foreclosure Sale scheduled for 90 days after the submission of his loan
modification request,” and that he thereafter “had a face-to-face meeting with []
Wells 'Farg‘o at which he was led to believe [] his loan modification would be
approved,” so he “took no vfurther efforts to avail himself of any of his other
alternatives to foreclosure.” [Id. at 17 § 45]. He contends that he subsequently
received notice that his “request for a loan modification had been denied.” [Id. at
18 q 46].

Brown also alleges that he received a notice of foreclosure sale sometime in
September of 2016, and that he filed a Chapter 13 bankruptcy petition in December
of 2016, but that in “early January 2017,” he was informed that the property had
been sold and that Wells Fargo was now the servicer of the mortgage debt and he
then discovered that U.S. Bank purchased the property at a foreclosure sale on
December 6, 2016. [Id. at 18-19 99 47-51]. Brown asserts that if a foreclosure sale
took place on December 6, 2016, then the “sale [was] in violation of the Automatic

V7]

Stay which was then in effect”; “took place without providing [him] the notices and
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remedies to which [he was] entitled under the Note, the Security Deed, and Georgia
law”; and was “wrongful because there [was] no mortgage debt outstanding against
the [] [p]roperty[.]” [Id. at 19 9 52-54]. Brown then asserts claims for negligence,
- wrongful foreclosure, conversion, and fraud, and he requests injunctive relief,

including a TRO. See generally [Doc. 1]. Defendants have filed a motion to dismiss

Brown’s complaint in its entirety, [Doc. 6], which Brown opposes, [Doc. 7], and
defendants have filed a reply in support of their motion, [Doc. 8]. -
II. DISCUSSION

A. Res Judicata

Although defendants have not raised the defense of res judicata in their
motion to dismiss, see [Doc. 6], Judge Batten referred the case to the undersigned to
determine whether this action is barred by res judicata since it involves claims

similar to those Brown previously brought in this Court,® [Doc. 2 at 2]; see also

® The Court uses the term res judicata in its traditional sense as a synonym for
claim preclusion, which “bars the re-litigation of claims that were raised or could
have been raised in a prior proceeding,” McCulley v. Bank of Am., N.A., 605 F.
App’x 875,877 (11th Cir. 2015) (per curiam) (unpublished) (citing Lobo v. Celebrity
Cruises, Inc., 704 F.3d 882, 892 (11th Cir. 2013)), as distinguished from collateral
estoppel (or issue preclusion), which applies only to specific issues that were
actually litigated and necessarily decided in the prior action, see In re Morrow, 508
B.R.514, 522 (Bankr. N.D. Ga. 2014) (quoting Waldroup v. Greene Cty. Hosp. Auth.,
463 S.E.2d 5,7 (Ga. 1995)) (noting that “collateral estoppel under Georgia law limits
the doctrine’s applicability to ‘those issues that necessarily had to be decided in
order for the previous judgment to have been rendered””).
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Arizona v. California, 530 U.S. 392, 412 (2000) (citation omitted) (“/[I]f a court is on

notice that it has previously decided the issue presented, the court may dismiss the
action sua sponte, even though the defense has not been raised” since res judicata “‘is
not based solely on the defendant’s interest in avoiding the burdens of twice

defending a suit, butis also based on the avoidance of unnecessary judicial waste’”);

Cmty. State Bank v. Strong, 651 F.3d 1241, 1261 n.17 (11th Cir. 2011) (citations

omitted) (“[T]his Court may consider the preclusive effect of a prior judgment sua

sponte.”); Shurick v. Boeing Co., 623 F.3d 1114, 1116 n.2 (11th Cir. 2010) (per curiam)

(alterations in original) (citations omitted) (“Although Federal Rule of Civil
Procedure 8(c) classifies claim preclusion as an affirmative defense, ‘[d]ismissal by

the court sua sponte on res judicata grounds . . . is permissible in the interest of

7

judicial economy where both actions were brought before the same court.””); Restivo

v. Bank of Am. NA, No. 3:18-CV-68 (CAR), 2019 WL 1117910, at *3 n.17 (M.D. Ga.

Mar. 10,2019) (alterations in original) (citation omitted) (“ Although BANA does not
raise the issue of res judicata as an affirmative defense, ‘[d]ismissal by the court sua

sponte on res judicata grounds. . . is permissible in the interest of judicial economy

where both actions were brought before the same court.””); Rumbough v. Comenity

Capital Bank, Case No: 6:17-cv-956-Orl-18GJK, 2017 WL 10058564, at *4 (M.D. Fla.

Nov. 6, 2017) (citation omitted) (“[W]hen necessary, the court may raise the
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question of claim or issue preclusion sua sponte.””); Taylor v. Cochran, CIVIL

ACTION 16-0251-KD-M, 2016 WL 7472144, at *5 (S5.D. Ala. Dec. 12, 2016), adopted
by 2016 WL 7469725, at *1 (S.D. Ala. Dec. 28, 2016) (citation omitted) (finding
plaintiff’s claims were barred by res judicata despite the defendant’s failure to raise

"1

the issue since “’[d]ismissal by the court sua sponte on res judicata grounds . . . is
permissible in the interest of judicial economy where both actions were brought
before the same court’”). Thus, the Court will first address whether Brown’s
complaint is barred by res judicata.

Under the principle of res judicata, a final judgment on the merits in a civil

action operates to preclude parties or their privies from re-litigating in a subsequent

proceeding issues that were or could have been raised in the original action.

Federated Dep’t Stores, Inc. v. Moitie, 452 U.S. 394, 398 (1981) (citations omitted).
“Whether in federal or state courts, ‘res judicata . . . relieve[s] parties of the cost and
vexation of multiple lawsuits, conserve[s] judicial resources, and, by preventing

inconsistent decisions, encourage[s] reliance on adjudication.”” Davis v. U.S. Steel

Supply, 688 F.2d 166, 174 (3d Cir. 1982) (en banc) (citations omitted) (quoting Allen
v. McCurry, 449 U.S. 90, 94 (1980)). “The doctrine of res judicata is one of finality,
providing that a final judgment rendered by a court of competent jurisdiction on the

merits is conclusive as to the rights and responsibilities of the parties and their
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privies.” Baptiste v. Comm’'r of Internal Revenue, 29 F.3d 1533, 1539 (11th Cir. 1994).

“ As to the parties to the prior proceeding and their privies, res judicata constitutes
an absolute bar to a subsequent judicial proceeding involving the same cause of
action.” Id. (citations omitted).

For res judicata to apply, four elements must exist: (1) a final judgment on the
merits; (2) rendered by a court of competent jurisdiction; (3) identical parties (or -
their privies) in both actions, and (4) the same cause of action at issue in both cases.

Inre Piper Aircraft Corp., 244 F.3d 1289, 1296 (11th Cir. 2001) (citations omitted); see

also Echeverria v. Bank of Am., N.A,, 632 F. App’x 1006, 1008 (11th Cir. 2015) (per

curiam) (citation omitted); Clark v. Comm’r of Internal Revenue, No. CV409-058,

2009 WL 1363411, at *2 (5.D. Ga. Mar. 30, 2009), adopted by 2009 WL 1034785, at *1
(5.D. Ga. Apr. 16, 2009) (citations omitted). “Generally both the party invoking res
judicata and the party against whom it is invoked must have been represented in the

prior action for res judicata to apply.” Vereen v. Everett, Civil Action No.

1:08-CV-1969-RWS, 2009 WL 901007, at *3 (N.D. Ga. Mar. 31, 2009) (internal marks

omitted) (quoting Akin v. PAFEC Ltd., 991 F.2d 1550, 1559 (11th Cir. 1993)).

All of the elements of res judicata are satisfied in this case, as Brown
previously brought an action premised on the same allegations against the same two

defendants, and that cause of action was definitively adjudicated on the merits by
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a court of competent jurisdiction. See Brown, Civil Action File No. 3:17-cv-00044-

TCB. First, the order dismissing Brown’s prior action against Wells Fargo for failure
to state a claim was indisputably a final adjudication on the merits by a court of

competent jurisdiction. See Kaspar Wire Works, Inc. v. Leco Eng’g & Mach., Inc.,

575 F.2d 530, 534 (5th Cir. 1978)” (citations omitted) (“It is clear that a stipulation of
dismissal with prejudice, or, for that matter, a dismissal with prejudice at any stage
of a judicial proceeding, normally constitutes a final judgment on the merits which

bars a later suit on the same cause of action.”); Reynolds v. JPMorgan Chase Bank,

N.A., Civil Action No. 5:13-CV-440 (MTT), 2014 WL 132248, at *3 (M.D. Ga. Jan. 14,
2014) (first and third alterations in original) (citations and internal marks omitted)
(explaining that “[t]he phrases ‘with prejudice’ and ‘on the merits’ are synonymous

terms,” and that “[i]tis clear that [a] dismissal with prejudice operates as ajudgment

on the merits unless the court specifies otherwise”); Johnson v. Bank of Am., N.A,,

Civil Action No. 5:12-CV-85(MTT), 2012 WL 1903907, at *2 (M.D. Ga. May 25, 2012)
(citation omitted) (finding “that the U.S. District Court for the Northern District of

Georgia was a court of competent jurisdiction”); Thomas v. BAC Home Loans

Servicing, LP, CIVIL ACTION FILENO. 1:11-CV-03719-AT-GGB, 2012 WL 13012806,

7 Decisions of the Fifth Circuit rendered before October 1, 1981, are binding
precedent in the Eleventh Circuit. Bonner v. City of Prichard, 661 F.2d 1206, 1209
(11th Cir. 1981) (en banc).
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at*5 (N.D. Ga. May 23, 2012), adopted by 2012 WL 13013624, at *1 (N.D. Ga. July 9,
2012) (citations omitted) (“As a general proposition, dismissal of a complaint for
failure to state a claim operates as an adjudication on the merits for res judicata
purposes, even where the dismissal order does not specify whether such dismissal
was with prejudice or without prejudice.”).

Moreover, defendants, or their privies, were parties in the prior action. Wells
Fargo was a party to the prior action, and although U.S. Bank was not served with

process in the prior action, see Brown, Civil Action File No. 3:17-cv-00044-TCB, at

[Doc. 11], and “thus wlas] not [a] “part[y]” for res judicata purposes,” Williams v.

Owens, No. 2:13-CV-432-MEF-TFM, 2014 WL 5112053, at *3 n.6 (M.D. Ala. Aug. 19,

2014), adopted by 2014 WL 5112051, at *1 (M.D. Ala. Sept. 24, 2014) (citation
omitted), “the doctrine of res judicata may [] operate against an unserved defendant
to the first action” if “the unserved defendant was in privity with a party to the first

action,” Davis v. Davis, 551 F. App’x 991, 996 (11th Cir. 2014) (per curiam)

(unpublished) (citations omitted). “’Privity’ describes a relationship between one

who is a party of record and a nonparty that is sufficiently close so a judgment for

or against the party should bind or protect the nonparty.” Hart v. Yamaha-Parts

Distribs., Inc., 787 F.2d 1468, 1472 (11th Cir. 1986) (citations omitted); see_also

Cordner v. Specialized Loan Servicing, LLC, CIVIL ACTION FILE NO.
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1:15-CV-2090-TWT-JFK, 2016 WL 3675557, at *13 (N.D. Ga. June 7, 2016), adopted
by 2016 WL 3634722, at *1 (N.D. Ga. July 7, 2016) (citations and intellnal marks
omitted) (“A privy is one who is represented at trial and who is in law so connected
with a party to the judgment as to have such an identity of interest that the party to
the judgment represented the same legal right.”). “Privity is a flexible legal term,
comprising several different types of relationships and generally applying when a
person, although not a party, has his interests adequately represented by someone

with the same interests who is a party.” Cordner, 2016 WL 3675557, at *13 (citation

and internal marks omitted).
“Courts acknowledge that privity exists between preceding and succeeding

owners of property,” and “[s]imilarly, assignees and servicing agents of a loan are

in privity with an original mortgage company.” Ernest v. CitiMortgage, Inc., No.
SA:13-CV-802-DAE, 2014 WL 294544, at *4 (W.D. Tex. Jan. 22, 2014) (citations

omitted); see also Axiom Worldwide, Inc. v. Excite Med. Corp., 591 F. App'x 767,772

(11th Cir. 2014) (unpublished) (emphasis, citations, and internal marks omitted)
(“IN]onparty preclusion may be justified based on a variety of pre-existing
substantive legal relationships between the person to be bound and a party to the

judgment,” which “include, but are notlimited to, preceding and succeeding owners

of property, bailee and bailor, and assignee and assignor[.]”); Bailey v. Deutsche
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Bank Tr. Co. Ams., No. 3:13-CV-00001 (CAR), 2013 WL 820411, at *2-3 (M.D. Ga.

Mar. 5, 2013); Crooked Creek Props., Inc. v. Ensley, No. 2:08-CV-1002-WKW[WO],

2009 WL 3644835, at *16 (M.D. Ala. Oct. 28, 2009), aff'd, 380 F. App’x 914 (11th Cir.

2010) (per curiam) (unpublished). Here, Wells Fargo assigned the security deed to
U.S. Bank, see [Doc. 1 at 57], and thus, the Court finds that privity exists between

Wells Fargo and U.S. Bank “such that the requisite identity of the parties element is

satisfied,” Cordner, 2016 WL 3675557, at *13; see also Bouldin v. Mortg. Elec.

Registration Sys., Inc., CIVIL ACTION FILE NO. 1:14-cv-03214-TCB-RGV, 2015 WL

11517084, at*7 (N.D. Ga. Feb. 5, 2015), adopted by 2015 WL 11622462, at *1 (N.D. Ga.
Feb. 23, 2015) (first and third alterations in original) (citation and internal marks
omitted) (finding “MERS, as the original beneficiary under the [security deed] and
assignor, share[d] sufficient interest with [the assignee] to establish privity”).
With regard to the fourth element, identical claims and legal theories are not

"1/

required for res judicata to apply. Rather, “’[i]f a case arises out of the same nucleus
of operative fact, or is based upon the same factual predicate, as a former action, .

.. the two cases are really the same “claim’ or ‘cause of action’ for purposes of res

judicata.” Milburnv. Aegis Wholesale Corp., Civil Action No. 1:12-CV-1886-RWS,

2013 WL 1747915, at *4 (N.D. Ga. Apr. 22, 2013) (second alteration in original)

(quoting Citibank, N.A. v. Data Lease Fin. Corp., 904 F.2d 1498, 1503 (11th Cir.
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1990)); see also Home Depot U.S.A., Inc. v. U.S. Fire Ins. Co., 299 F. App’x 892, 896

(11th Cir. 2008) (per curiam) (unpublished). The instant action clearly constitutes
the same cause of action as Brown’s previous action since the earlier action was
based on the same core nucleus of operative fact and raised some of the same claims

and allegations as those presented in this action.® Consequently, the fourth and final

8 Moreover, the addition of new claims in the current complaint that were not
asserted in the prior action is of no moment because “[r]es judicata applies not only
to the precise legal theory presented in the previous litigation, but to all legal
theories and claims arising out of the same operative nucleus of fact,” Draper v.
Atlanta Indep. Sch. Sys., 377 F. App'x 937, 939 (11th Cir. 2010) (unpublished)
(citations and internal marks omitted), and it therefore “bars the filing of claims
which were raised or could have been raised in an earlier proceeding,” Ragsdale v.
Rubbermaid, Inc., 193 F.3d 1235, 1238 (11th Cir. 1999) (emphasis added) (citation
omitted); see also Aning v. Fed. Nat']l Mortg. Ass'n, 754 F. App’x 816, 820 (11th Cir.
2018) (per curiam) (unpublished) (citations omitted) (finding that plaintiffs could not
“create a new cause of action by asserting a new theory of recovery” and that the
distinction between “fil[ing] a motion for an injunction and not a complaint” was
not relevant “for res judicata purposes,” since the two “arise from the same core
facts,” and “two claims are identical when they are based on the same allegations
of misconduct, and the underlying allegation of misconduct in both cases is the
defendants” improper foreclosure of the . . . property”); Manning v. City of Auburn,
953 F.2d 1355, 1358 (11th Cir. 1992) (citation omitted) (explaining that res judicata
“bars relitigation of matters that were litigated or could have been litigated in [the]
earlier suit.”); Gjellum v. City of Birmingham, 829 F.2d 1056, 1059-60 (11th Cir. 1987)
(citation and internal marks omitted) (“[W]hen a court of competent jurisdiction has
entered a final judgment on the merits of a cause of action, the parties . . . are
thereafter bound not only as to every matter which was offered and received to
sustain or defeat the claim . . . but as to any other admissible matter which might
have been offered for that purpose.”); Neely v. City of Riverdale, 681 S.E.2d 677, 679
(Ga. Ct. App. 2009) (“The doctrine [of res judicata] applies even if some new factual
allegations have been made[ or] some new relief has been requested . . . . It is only
where the merits were not and could not have been determined under a proper
presentation and management of the case that res judicata is not a viable defense.”);
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element of res judicata is satisfied, and Brown’s complaint is due to be dismissed as

barred by res judicata. See Vereen, 2009 WL 901007, at *3 (finding claims barred by
res judicata where “a comparison of the allegations in the [earlier and later
complaints] . . . show([s] that all of the previous litigation arises from the same

nucleus of operative facts.”); see also Milburn, 2013 WL 1747915, at *4 (applying res

judicata where “[iJn both cases, Plaintiff challenged [the] authority to foreclose on
the property,” and where “[tlhe same Property, Note, Security Deed, and
Assignment [were] at issue in both suits”). Accordingly, it is RECOMMENDED
that Brown’s complaint be DISMISSED WITH PREJUDICE as barred by res

judicata.’

Franklin v. Gwinnett Cty. Pub. Sch., 407 SE.2d 78, 83 (Ga. Ct. App. 1991),
superseded by statute on other grounds as stated in, One Bluff Drive, LLC v. K.A.P.,
Inc., 766 S.E.2d 508, 513 (Ga. Ct. App. 2014) (citation omitted) (citing Spence v.
Erwin, 38 S.E.2d 394, 396-97 (Ga. 1946)) (defining a cause of action “as “all the facts
which together constitute the plaintiff's right to maintain the action,” and
explaining that, “when a subsequent action arises from the same wrong as a prior
action and is based on essentially the same facts, the subsequent action should be
barred by res judicata”).

? Alternatively, and to the extent Brown’s complaint includes any claims that
are not barred by res judicata, the Court will address defendants” arguments for
dismissal of all of Brown’s claims.

21

114



Case 3:19-cv-00001-TCB Document 10 Filed 07/22/19 Page 22 of 38

B. Defendants’ Motion to Dismiss, [Doc. 6]

1. Legal Standard

Federal Rule of Civil Procedure 12(b)(6) authorizes dismissal of an action
when the complaint fails to state a claim upon which relief can be granted. Fed. R.
Civ. P. 12(b)(6). In considering a motion to dismiss, the court must accept Brown's

allegations as true and construe the complaint in his favor. Hishon v. King &

Spalding, 467 U.S. 69, 73 (1984); Duke v. Cleland, 5 F.3d 1399, 1402 (11th Cir. 1993)
(citation omitted).” “While a complaint attacked by a Rule 12(b)(6) motion to
dismiss does not need detailed factual allegations, [Brown's] obligation to provide
the grounds of his entitle[ment] to relief requires more than labels and conclusions,
and a formulaic recitation of the elements of a cause of action will not do.” Bell Atl.

Corp. v. Twombly, 550 U.S. 544, 555 (2007) (last alteration in original) (citations and

internal marks omitted).

' “However, the court need not ‘accept as true a legal conclusion couched as
afactual allegation.”” Smith v. Delta Air Lines, Inc., 422 F. Supp. 2d 1310, 1324 (N.D.
Ga. 2006) (quoting Papasan v. Allain, 478 U.S. 265, 286 (1986)). “Additionally,
‘[c]onclusory allegations and unwarranted deductions of fact are not admitted as
true, especially when such conclusions are contradicted by facts disclosed by a
document appended to the complaint. If the appended document . .. reveals facts
which foreclose recovery as a matter of law, dismissal is appropriate.”” Id.
(alterations in original) (footnote omitted) (quoting Associated Builders, Inc. v. Ala.
Power Co., 505 F.2d 97, 100 (5th Cir. 1974)) .
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Furthermore, “Rule 8(a)(2) of the Federal Rules of Civil Procedure requires
that a pleading contain ‘a short and plain statement of the claim showing that the

pleader is entitled to relief.”” Broner v. Wash. Mut. Bank, FA, 258 F. App’x 254, 256

(11th Cir. 2007) (per curiam) (unpublished) (quoting Fed. R. Civ. P. 8(a)(2)). “Factual
allegations must be enough to raise a right to relief above the speculative level,”
Twombly, 550 U.S. at 555 (footnote and citation omitted), as the complaint must
contain “enough facts to state a claim to relief that is‘plausible onits face;,” id. at 570.
“ A claim has facial plausibility when the plaintiff pleads factual content that allows
the court to draw the reasonable inference that the defendant[s] [are] liable for the

misconduct alleged.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (citing Twombly,

550 U.S. at 556).
The Supreme Court in Igbal held:

Two working principles underlie our decision in Twombly. First, the
tenet that a court must accept as true all of the allegations contained in
a complaint is inapplicable to legal conclusions. Threadbare recitals of
the elements of a cause of action, supported by mere conclusory
statements, do not suffice. . . . Rule 8 marks a notable and generous
departure from the hypertechnical, code-pleading regime of a prior era,
but it does not unlock the doors of discovery for a plaintiff armed with
nothing more than conclusions. Second, only a complaint that states a
plausible claim for relief survives a motion to dismiss. . . . [W]here the
well-pleaded facts do not permit the court to infer more than the mere
possibility of misconduct, the complaint has alleged-but it has not

I/7s

“show[n]”-“that the pleader is entitled to relief.”
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Id. at 678-79 (last alteration in original) (citations omitted). Thus, “[t]o state a
plausible claim for relief, [Brown] must go beyond merely pleading the ‘sheer
possibility” of unlawful activity by [defendants] and so must offer ‘factual content
that allows the court to draw the reasonable inference that [defendants] [are] liable

for the misconduct alleged.”” Stabb v. GMAC Mortg., LLC, 579 F. App’x 706, 708

(11th Cir. 2014) (per curiam) (unpublished) (citation omitted). “Regardless of the
alleged facts, however, a court may dismiss a complaint on a dispositive issue of

law.” Moore v. McCalla Raymer, LLC, 916 F. Supp. 2d 1332, 1342 (N.D. Ga. 2013),

adopted at 1336 (citations and internal marks omitted).
Finally, although pro se pleadings are governed by less stringent standards

than pleadings prepared by attorneys, see Haines v. Kerner, 404 U.S. 519, 520 (1972);

Tannenbaum v. United States, 148 F.3d 1262, 1263 (11th Cir. 1998) (per curiam)

(citation omitted), pro se parties are still required to comply with minimum pleading
standards set forth in the Federal Rules of Civil Procedure and this District’s Local

Rules, Grew v. Hopper, No. 2:07-cv-550-FtM-34SPC, 2008 WL 114915, at *2 (M.D.

Fla.Jan. 9, 2008) (citations omitted); see also Beckwith v. Bellsouth Telecomms., Inc.,
146 F. App’x 368, 371 (11th Cir. 2005) (per curiam) (unpublished) (citation omitted)
(noting that although they are construed liberally, “pro se complaints also must

comply with the procedural rules that govern pleadings”); Lindsay v. Bank of Am.
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Home Loans, CIVIL ACTION NO. 1:15-CV-2074-ELR-LTW, 2016 WL 4546654, at *4

(N.D. Ga. Feb. 1, 2016) (citation omitted).

2. Analysis

Brown asserts claims of negligence, wrongful foreclosure, conversion, and
fraud, and he requests injunctive relief. See [Doc. 1]. Defendants move to dismiss
Brown’s complaint in its entirety for failure to state a claim upon which relief can be
granted. See [Doc. 6]. The Court will address the merits of each of the claims
asserted in Brown’s complaint.

a. Negligence

Brown asserts a claim for negligence against Wells Fargo, arguing thatit “had
a duty toimplement HAMP and to approve [his] application for a loan modification
~ because [he] met the eligibility requirements for a loan modification under HAMP.”
[Doc.1at 21 q58B]." \Although Brown’s negligence “claim[ is] couched in terms of
state law, [it] depend[s] entirely on [Well Fargo’s] alleged violations of federal law,”

as “the basis of [Brown’s] . . . negligence claim[] is that [Wells Fargo] violated several

provisions of HAMP and failed to properly apply the HAMP guidelines.” Williams

" Brown claims that defendants have not moved to dismiss his cause of action
for negligence against U.S. Bank, see [Doc. 7 at 6], but as defendants point out,
“[n]one of the allegations in the ‘negligence” section of the [c]Jomplaint are directed
at U.S. Bank,” and thus, Brown “did not assert a negligence claim against U.S.
Bank.” [Doc. 8 at2n.1]. The Court agrees and will only address the negligence claim
alleged in the complaint, which is asserted only against Wells Fargo.
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v. Wells Fargo Bank, N.A., CIVIL ACTION NO. 1:12-cv-0390-JEC, 2012 WL

13014956, at *2 (N.D. Ga. Sept. 18, 2012) (citations omitted). Defendants argue that
Brown fails to state a negligence claim against Wells Fargo based on alleged HAMP
violations because Brown “does not have [a] private right of action against Wells
Fargo premised on alleged HAMP violations, irrespective of how he captions or
couches the claim.” [Doc. 6 at 6-7 (citations omitted)]."”* The Court agrees.

“[T]he HAMP statute cannot serve as the basis for a negligence claim.”

Moragon v. Ocwen Loan Servicing, LLC, Case No: 6:17-cv-2028-Orl-40KRS, 2018 WL

3761036, at*7 (M.D. Fla. June 22, 2018), adopted by 2018 WL 3758310, at *1 (M.D. Fla.
July 12, 2018). “HAMP was established in conjunction with [the Emergency
Economic Stabilization Act of 2008 (‘EESA”)], as part of an effort to preserve home
ownership and promote jobs and growth during the economic crisis of 2008.”

Williams, 2012 WL 13014956, at *2 (citing 12 U.S.C. § 5201(2)(B)). “To that end,

HAMP was designed to prevent avoidable foreclosures by ‘incentivizing loan

2 Brown argues that defendants have mischaracterized his negligence claim
because his “claim in negligence is premised on the common law of the State of
Georgiaand NOT HAMP.” [Doc.7 at 6]. However, as defendants point out in their
reply, Brown’s negligence claim “plainly identifies three [] duties allegedly owed by
Wells Fargo all of which purportedly arise from HAMP[.]” [Doc. 8 at 2 (footnote
omitted)]. The Court agrees with defendants that there “is no way to read [Brown’s
cJomplaint other than that he is trying to assert a negligence claim against Wells
Fargo premised on duties purportedly owed to him under HAMP” and, as
discussed hereinafter, those “alleged duties simply cannot serve as the basis for a
negligence claim[.]” [Id. at 3].
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servicers to reduce the required monthly mortgage payments for certain struggling

homeowners.”” Id. (quoting Miller v. Chase Home Fin., LLC, 677 F.3d 1113, 1116

(11th Cir. 2012) (per curiam)). “Neither HAMP nor EESA expressly creates a private
right of action for homeowners against loan servicers.” Id. (citation omitted). “In
Miller, the Eleventh Circuit likewise concluded that it was ‘clear that no implied
right of action exists’ under either provision,” explaining that “1) EESA and HAMP
were not passed for the “especial benefit’ of struggling homeowners, but rather to
restore liquidity and stability to the American financial system, (2) there is no
discernible legislative intent to create a private right of action in either EESA or
HAMP and providing such a right would likely chill participation in the program,
and (3) contract and property law are traditionally the domain of state as opposed
to federal law.” Id. (citation omitted). “Applying Miller, [Brown] cannot state a
plausible claim for relief based on [Wells Fargo’s] alleged HAMP violations,
regardless of whether the claim is couched in terms of negligence[.]” Id. (citation

omitted); see also Moragon, 2018 WL 3761036, at *7 (“ Although the Miller case did

not involve negligence claims, its rationale clearly mandates that [plaintiff]’s
negligence and negligent processing claims are barred insofar as they are premised

on [defendant]’s alleged violation of the HAMP guidelines.”).”® Accordingly, it is

" Brown argues that “reliance on Miller is misplaced” because “Miller was
briefed and decided before the 2012 changes to HAMP took effect on June 1, 2012,”
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RECOMMENDED that defendants” motion to dismiss Brown’s negligence claim
asserted against Wells Fargo be GRANTED.
b.  Wrongful Foreclosure

Brown next asserts a claim for wrongful foreclosure. See [Doc. 1].
Specifically, he claims that the foreclosure was wrongful for the following reasons:
(1) the debt owed to defendants had been satisfied prior to the foreclosure since
Wells Fargo “monetized” the promissory note; (2) Wells Fargo breached its duty to
him by wrongfully denying his application for a loan modification under HAMP;

(3) U.S. Bank breached its duty to him in conducting the foreclosure sale without

and “the Miller Court did not involve a cause of action for negligence[.]” [Doc.7 at
9-11]. However, as defendants point out, Brown “cites no authority that any
changes to HAMP in 2012 provide him with a private right of action,” and “the
Williams and Moragon cases decided in September 2012 and June 2018, respectively,
. state[] that negligence claims premised on HAMP are barred by the rule
discussed in the Miller case.” [Doc. 8 at 4 (footnote omitted)]. Brown attempts to
distinguish Williams and Moragon and argues that they are not “reported”
decisions. See [Doc. 7 at 12-13]. While these cases are unreported district court
opinions, the Court finds them persuasive and rejects Brown’s arguments. See S.
Farms Ltd. v. Am. Farmland Inv’rs Corp., No. 6:06-cv-309-Orl-22DAB, 2006 WL
2038532, at *2 & n.3 (M.D. Fla. July 19, 2006) (finding unreported district court cases
were “persuasive”). Brown also argues that there is an exception to the Miller case
“where the plaintiff pleads promissory estoppel.” [Doc. 7 at 13-14 (citations
omitted)]. “[Brown], however, raises this promissory estoppel claim for the first
time in his [r]esponse; nowhere does [he] assert in his [cJomplaint that he [is]
entitled to relief under HAMP on the basis of promissory estoppel.” Rule v. Chase
Home Fin. LLC, No. 3:11-CV-146 CAR, 2012 WL 1833394, at *4 (M.D. Ga. May 18,
2012). Brown “may not supplant allegations made in his [c]Jomplaint with new
allegations raised in a response to a motion to dismiss.” Id. (citations omitted).
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having a face-to-face meeting as required by 24 C.F.R. §§ 203.604(b) and 203.606(a)
and the security deed; (4) U.S. Bank breached its duty to conduct the foreclosure sale
in good faith since the foreclosure sale was conducted ata time when the courthouse
and other government offices were closed due to inclement weather, which caused
the “sale to yield a greatly reduced sales price”; and (5) U.S. Bank lacked standing
to conduct a foreclosure sale because it had no interest in the property. [Id. at 26-30
9 59B1-11].

To establish a claim for wrongful foreclosure, Brown must show “(1) a legal
éluty owed to [him] by the foreclosing party, (2) breach of that duty, (3) causal
connection between the breach of that duty and the injury sustained, and (4)

damages.” McGinnis v. Am. Home Mortg. Servicing, Inc., No. 5:11-CV-284 (CAR),

2012 WL 426022, at *3 (M.D. Ga. Feb. 9, 2012) (citation omitted). First, Brown has
“failed to allege a causal connection between any breach and the damages he

allegedly sustained.” Fitzpatrick v. Bank of N.Y. Mellon, CIVIL ACTION NO. 1:13-

CV-1496-RWS-ECS, 2013 WL 12097456, at *4 (N.D. Ga. Nov. 12, 2013), adopted by
2013 WL 12108621, at *1 (N.D. Ga. Dec. 3, 2013), elfﬁ, 580 F. App’x 690 (11th Cir.
2014) (per curiam) (unpublished) (citations omitted). Indeed, “[i]n order to show the
injury was caused by the breach of duty and not [his] own acts or omission, [Brown]

must not be in default on [his] mortgage.” Harden v. JP Morgan Chase Bank, N.A.,
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Civil Action No. 1:13-CV-03535-RWS, 2014 WL 836013, at *3 (N.D. Ga. Mar. 4, 2014)
(citation omitted). The complaint does “not allege[] that [Brown] has made [all of

his] mortgage payments” or that he “tendered any amount owed under the loan.”

Silvestar v. Nationstar Mortg. LLC, CIVIL ACTION FILE NO. 1:15-cv-4246-RWS-

JKL, 2016 WL 5339736, at *4 (N.D. Ga. July 12, 2016), adopted by 2016 WL 5660348,

at*1 (N.D. Ga. Aug. 25, 2016); see also Chester v. Bank of Am., CIVIL ACTION FILE

NO. 1:14-CV-00027-JEC-GGB, Civil Action File No. 13CV02791, 2014 WL 12117966,
at *6-7 (N.D. Ga. May 7, 2014), adopted by 2014 WL 12284023, at *1 (N.D. Ga. Aug.
28, 2014) (citations omitted).

In addition, as to Brown’s allegation that his debt had been satisfied,
defendants argue that his claim is nonsensical and meritless. [Doc. 6 at 7-8]. In his
response brief, Brown “hereby dismiss[es] voluntarily any claim based on the
monetization of [his] Note and/or the claim that his mortgage is paid in full[.]”
[Doc. 7 at 15]. Thus, defendants’ motion to dismiss Brown’s wrongful foreclosure
claim on this basis is due to be granted as unopposed. With regard to his claim that
the foreclosure was wrongful because Wells Fargo denied his application for a loan
modification under HAMP, despite Brown's claim to the contrary, [Doc. 7 at 16], his
“wrongful foreclosure claim is nothing more than a disguised HAMP claim, and

fails to state a cause of action independent of HAMP,” Shofner v. CitiMortgage, Inc.,
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CIVIL ACTION FILE NO. 4:11-CV-0254-HLM, 2011 WL 13229645, at *8 (N.D. Ga.
Dec. 12, 2011). His “wrongful foreclosure claim [based on HAMP] therefore is due
to be dismissed.” Id.*

As for Brown’s remaining contentions regarding his wrongful foreclosure
claim, defendants argue that U.S. Bank did not breach any duties as the cited federal
regulations relate to mortgages insured by HUD, that U.S. Bank had standing to
foreclose, and that U.S. Bank did not breach any duty by conducting the foreclosure
sale on December 6, 2016. [Doc. 6 at 9-11]. As defendants point out in their reply,

Brown “does not address the[se] other grounds for dismissal of the wrongful

" Brown claims that courts “have allowed wrongful foreclosure actions to
proceed when HAMP is involved” and cites Rule, 2012 WL 1833394, “where the
[c]Jourt found that Rule’s claims of promissory estoppel and lack of pre-foreclosure
notice could proceed.” [Doc.7 at16-17 (internal marks omitted)]. However, similar
to the plaintiff in Rule, Brown raises his claim of promissory estoppel for the first
time in response to defendants’ argument that his claim for wrongful foreclosure
based on any purported HAMP violation fails, and as previously discussed, this
claim is not properly before the Court and will not be considered. See Rule, 2012
WL 1833394, at *4. And, while the court in Rule did recognize that a “bank’s failure
to provide proper notice is a breach of the duty to fairly exercise the power of sale
and may support a claim for wrongful foreclosure,” id. (citation omitted), this does
not support his claim that he can proceed on his wrongful foreclosure claim based
on alleged HAMP violations, and he does not base his wrongful foreclosure claim
on lack of proper notice, see [Doc. 1 at 26-30 § 59B1-11]. Brown also cites Williams
v. Wells Fargo Bank, N.A., Civil Action No. 1:12-cv-0752-JEC, 2013 WL 1189500
(N.D. Ga. Mar. 21, 2013), asserting that it “cannot be contested that [he has] set forth
a sufficient cause of action for wrongful foreclosure,” [Doc. 7 at 16], but the court
in Williams found that plaintiff failed to state a claim for wrongful foreclosure, 2013
WL 1189500, at *3. Thus, Brown’'s reliance on Rule and Williams is misplaced.
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foreclosure claim raised in the [m]otion[ to dismiss].” [Doc. 8 at 8]. “[I]n this
district, failure to respond to arguments relating to a claim in the plaintiff’s initial

response to the motion constitutes abandonment of the claim.” Moreno v. Turner,

CIVIL ACTION NO. 1:13-CV-01518-RLV-JCF, 2013 WL 12095213, at *3 (N.D. Ga.
Dec. 19, 2013), adopted by 2014 WL 12527483, at *1 (N.D. Ga. Jan. 31, 2014), aff'd on

other grounds, 572 F. App“x 852 (11th Cir. 2014) (per curiam) (unpublished) (citation

and internal marks omitted). “This principle applies . . . to justify dismissal of

[Brown’s] claim[] on the ground[] that [it has] been abandoned.” White v. GA Dep’t

of Motor Vehicle Safety, Civil Action No. 1:06-CV-0124-TWT, 2006 WL 1466254, at

*1 (N.D. Ga. May 19, 2006), adopted at *1."” Accordingly, it is RECOMMENDED

' Even if Brown had not abandoned these arguments as to his wrongful
foreclosure claim, this claim would still be subject to dismissal. First, “Brown’s
wrongful foreclosure claim cannot be premised on [U.S. Bank’s] purported failure
to comply with HUD regulations since those regulations were not incorporated,
either explicitly or implicitly, in the security deed.” Brown v. Wells Fargo Bank,
N.A., CIVIL ACTION NO. 3:17-cv-00044-TCB-RGV, 2018 WL 6694897, at *10 (N.D.
Ga. Oct. 11, 2018), adopted by 2018 WL 6694921, at *5 (N.D. Ga. Dec. 3, 2018). In
addition, his argument that U.S. Bank lacked standing to foreclose is meritless. In
Georgia, “the holder of a deed to secure debt is authorized to exercise the power of
sale in accordance with the terms of the deed even if it does not also hold the note
or otherwise have any beneficial interest in the debt obligation underlying the
deed.”  DeWeese v. JPMorgan Chase Bank, N.A. Civil Action No.
2:13-CV-00059-RWS, 2013 WL 6178546, at *5 (N.D. Ga. Nov. 25, 2013) (citing You
v. JP Morgan Chase Bank, N.A., 743 S.E.2d 428, 433 (Ga. 2013)). Here, it is
undisputed that Brown executed a valid security deed that conveyed the property
to Wells Fargo, with power of sale. See [Doc. 1 at 39-56]. Since Wells Fargo
subsequently assigned its rights under the security deed to U.S. Bank, which was
properly filed in the Office of the Clerk of the Superior Court of Fayette County, see
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that defendants’ motion to dismiss Brown'’s claim for wrongful foreclosure be

GRANTED for all the reasons discussed.

[id. at 57], it follows that U.S. Bank is entitled to exercise the power of sale under the
terms of the security deed. In other words, because U.S. Bank holds the security
deed to the property, it “possesses full authority to exercise the power of sale upon
. . .default, regardless of [whether it is the “secured creditor” or “real party in
interest”] with respect to the note,” You, 743 S.E.2d at 433; see also Smith v. Saxon
Mortg., 446 F. App'x 239,240 (11th Cir. 2011) (per curiam) (unpublished), summarily
aff’'g, Civil Action No. 1:09-cv-3375-WCO, at [Doc. 31 at 3-6] (N.D. Ga. Mar. 16,
2011). Furthermore, “Brown appears to allege a claim for wrongful foreclosure
based on ‘chilling the bid” given his allegations regarding an inadequate price and
conducting the sale at a time when offices and businesses were closed due to
inclement weather, thereby reducing the number of people present to bid.” Brown
2018 WL 6694897, at *10; see also [Doc. 1 at 27-28 4 59B6]. “A claim of ‘chilling the
bidding’ arises from evidence that the foreclosing party’s conduct (perhaps in
combination with the conduct of others) suppressed the bidding at a foreclosure
sale.” LSREF? Baron, LLC v. Alexander SRP Apartments, LLC, 17 F. Supp. 3d 1289,
1311 (N.D. Ga. 2014) (citation omitted). “To prevail on a wrongful foreclosure claim
premised on alleged bid-chilling, the debtor must prove (1) a grossly inadequate
price and (2) conduct that amounts to fraud, mistake, misapprehension, surprise or
similar behavior.” Id. (citations omitted). Brown “has not alleged any facts
indicating that the property was sold at foreclosure for an inadequate price, much
less a price that was grossly inadequate,” and he therefore “has not averred facts
that would entitle [him] to recover damages under the theory that [U.S. Bank] failed
to exercise the power of sale fairly and in good faith, because [Jhe has not pleaded
that the property was sold at foreclosure for a grossly inadequate price.” Casamayor
v. BAC Home I.oans Servicing, LP, CIVIL ACTION NO. 1:12-cv-1522-SCJ-ECS, 2013
WL 12247700, at *10-11 (N.D. Ga. Feb. 4, 2013), adopted by 2013 WL 12247837, at *4
(N.D. Ga. Feb. 25, 2013) (citations omitted). Moreover, “[i]lnadequacy of price alone
is insufficient to sustain a claim for wrongful foreclosure,” LSREF2 Baron, 17 F.
Supp. 3d at 1311(citations omitted), and Brown has not alleged facts that otherwise
plausibly support the elements of a wrongful foreclosure bid-chilling claim.
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c. Conversion

Brown also asserts a claim for conversion against defendants, again relying
on HAMP violations, which he contends “interfered with [his] right to possess and
control the [] [p]roperty.” [Doc. 1 at 30 § 60B]. Defendants argue that this claim
should be dismissed because Brown fails to allege the essential elements of
conversion. [Doc. 6 at 12]. Brown “did not address his conversion claim in his
[r]esponse,” [Doc. 8 at 9], and thus, defendants’ motion to dismiss this claim could
be granted on this basis alone, see White, 2006 WL 1466254, at *1. Nevertheless, the
Court will briefly address Brown’s conversion claim.

First, to the extent Brown’s claim is based entirely on defendants’ alleged
failure to comply with HAMP, it is due to be dismissed. See Shofner, 2011 WL
13229645, at *8 (citations omitted) (“The majority of courts that have addressed this
issue have concluded that a plaintiff may not pursue a state law cause of action that
seeks to donothing more than enforce HAMP, or that is not sufficiently independent
of HAMP.”). Moreover, Brown does not allege a plausible claim for conversion as
he has not pled that either defendant is in actual possession of the property, see

Porter v. Ocwen Loan Servicing, Civil Action No. 1:16-CV-04759-RWS-JCF, 2017 WL

8186845, at *3 (N.D. Ga. Apr. 24, 2017), adopted by 2017 WL 8186800, at *1 (N.D. Ga.

July 7, 2017) (citation omitted) (“To allege a plausible claim for conversion, a plaintiff

34

127



Case 3:19-cv-00001-TCB Document 10 Filed 07/22/19 Page 35 of 38

must show ‘(1) title to the property or the right of possession, (2) actual possession

in the other party, (3) demand for return of the property, and (4) refusal by the other

party to return the property.””); see also Kin Chun Chung v. [JPMorgan Chase Bank,
N.A., 975 F. Supp. 2d 1333, 1347 (N.D. Ga. 2013) (citation omitted) (“Further
precluding recovery [on plaintiff’s conversion claim], the [p]laintiff does not even
allege that Chase still possesses any of these items.”), and it appears from the
complaint and his response that he is in possession of the property, see [Doc. 1 at 34-
35 9 62 (requesting TRO to prevent eviction); Doc. 7 at 18 (noting that the state court
has stayed the dispossessory proceedings pending the outcome of this case)]. Lastly,
Brown “cannot state a claim for conversion because the property [d]efendant][s]

allegedly converted is [his] home, and under Georgia law, conversion does not

apply to real property.” Porter, 2017 WL 8186845, at * 3 (alterations, citation, and

internal marks omitted); see also Kin Chun Chung, 975 F. Supp. 2d at 1347 (citation

omitted) (“Conversion does not apply to real property.”). Accordingly, it is
RECOMMENDED that defendants’ motion to dismiss Brown’s conversion claim
be GRANTED.
d.  Fraud
Brown’s complaint contains a count entitled “Georgia Consume Fraud Act”

and cites O.C.G.A. § 51-6-1 thererin. [Doc.1at31-34 § 61]. Defendants interpret this
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cause of action as an attempt to assert a claim for fraud and argue that Brown fails
to allege his claim with particularity as required by Federal Rule of Civil Procedure
9(b) when asserting a claim for fraud. [Doc. 6 at 12-14]. Brown appears to concede
defendants” argument, [Doc. 7 at 17], and defendants” motion to dismiss Brown’s
fraud claim is due to be granted as unopposed.

Brown asks “the Court for leave to amend [his cJomplaint to plead [his] claim
for fraud with more particularity.” [Id.]. Brown’s request is due to be denied
because “[fliling a motion is the proper method to request leave to amend a

complaint.” Long v. Satz, 181 F.3d 1275, 1279 (11th Cir. 1999) (per curiam). Rule

7(b) of the Federal Rules of Civil Procedure provides thata “request for a court order
must be made by motion,” which must “(A) be in writing unless made during a
hearing or trial; (B) state with particularity the grounds for seeking the order; and
(C) state the relief squght.” Fed. R. Civ. P. 7(b)(1). Since Brown’s request for leave
to file an amended complaint was included in his memorandum in opposition to
defendants’ motion to dismiss, not in a separate motion, and he has failed to include
a proposed amended complaint or a description of the substance of any proposed
amendments that would support a plausible claim, his request is due to be denied.

Dunkerley v. Estes, Civil Action No. 13-00331-CB-M, 2014 WL w3063563, at *2 (S.D.

Ala.July 7,2014); see also Long, 181 F.3d at 1279; Meeks v. Equifax Info. Servs., LLC,
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CIVIL ACTION FILE NO. 1:18-CV-03666-TWT-WE], 2019 WL 1856411, at *7 (N.D.
Ga. Mar. 4, 2019), adopted by 2019 WL 1856412, at *1 (N.D. Ga. Apr. 23, 2019)
(citations omitted) (noting that “plaintiff never filed a motion for leave to amend
setting forth the substance of the proposed amendment or attaching a copy of a
proposed second amended complaint” and thus finding that the request to amend
was “legally insufficient and should be denied”).

“Additionally, courts need not grant an opportunity to amend when
amendment would be futile, and it is well settled that amendment is futile where an

actionis barred by resjudicata.” Givenchy v. Countrywide Home Loans, Inc., CIVIL

ACTION NO. 1:18-cv-02180-SCJ-RGV, 2018 WL 6829074, at *7 (N.D. Ga. Nov. 21,
2018), adopted by 2018 WL 6829057, at *1 (N.D: Ga. Dec. 13, 2018) (citations
omitted). “Thus, even if [Brown] had followed the proper procedures in requesting
leave to amend, his requested amendment would have been futile because, as the
foregoing discussion demonstrates, his claims are barred by res judicata.” Id.
Accordingly, Brown’s request to amend his complaint is DENIED.
e. Injunctive Relief

Finally, Brown requested in his complaint injunctive relief, including a TRO,

to prohibit defendants continuing with eviction proceedings. [Doc. 1 at 34-35 q 62].

Defendants moved to dismiss this claim, [Doc. 6 at 14-15], and in his response brief,
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Brown voluntarily dismisses his request for injunctive relief as the state court has
stayed the dispossessory proceedings pending the outcome of this case, [Doc. 7 at
18]. Accordingly, it is RECOMMENDED that def-eﬁdants’ motion to dismiss
Brown'’s claim for injunctive relief be GRANTED as unopposed.’®
III. CONCLUSION

For the foregoing reasons, it is RECOMMENDED that this case be
DISMISSED WITH PREJUDICE as barred by res judicata and, alternatively, that
defendants’ motion to dismiss, [Doc. 6], be GRANTED.

The Clerk is DIRECTED to terminate this referral.

IT IS SO RECOMMENDED this 22nd day of July, 2019.

?wm/{/ﬁ 6. (/mumt/(

RUSSELL G. VINEYAR
UNITED STATES MAGISTRATE JUDGE

' Brown references 12 U.S.C. § 2605(f) and 12 C.F.R. § 1024.41(a) in the section
of his complaint pertaining to jurisdiction. See [Doc.1at10 § 23]. However, he has
not asserted any claims under RESPA or alleged that either defendant violated
RESPA, nor has he included any factual allegations that would support such a claim.
Thus, to the extent Brown intended to assert a claim pursuant to RESPA, this claim
also is due to be dismissed. See Watkins v. Beneficial, HSBC Mortg., Civil Action
No. 1:10-CV-1999-TWT-RGV, 2010 WL 4318898, at *3 (N.D. Ga. Sept. 2, 2010),
adopted by 2010 WL 4312878, at *1 (N.D. Ga. Oct. 21, 2010) (citations omitted)
(finding plaintiff's “vague references to alleged RESPA violations” without
“sufficient facts to support his RESPA claims” failed to state a claim against
defendant under RESPA).
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
NEWNAN DIVISION

TIMOTHY B. BROWN,

Plaintiff,
' CIVIL ACTION FILE
V.
NO. 3:19-¢v-1-TCB
U.S. BANK NATIONAL ASSOC.

and WELLS FARGO BANK, N.A,,

Defendants.

ORDER

This case comes before the Court on Magistrate Judge Russell G.
Vineyard’s report and recommendation (the “R&R”) [10], which
recommends dismissing this case with prejudice as barred by res
judicata and, alternatively, granting Defendants’ motion [6] to dismiss.
Plaintiff Timothy Brown has filed objections [13].

A district judge has a duty to conduct a “careful and complete”
review of a magistrate judge’s R&R. Williams v. Wainwright, 681 F.2d

732, 732 (11th Cir. 1982) (per curiam) (quoting Neitles v. Wainwright,
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677 F.2d 404, 408 (5th Cir. Unit B 1982)). This review may take
different forms, however, depending on whether there are objections to
the R&R. The district judge must “make a de novo determination of
those portions of the [R&R] to which objection is made.” 28 U.S.C.
§ 636(b)(1)(C). In contrast, those portions of the R&R to which no
objection is made need only be reviewed for “clear error.” Macort v.
Prem, Inc., 208 F. App’x 781, 784 (11th Cir. 2006) (per curiam) (quoting
Diamond v. Colonial Life & Accident Ins., 416 F.3d 310, 315 (4th Cir.
2005)).1

“Parties filing objections must specifically identify those findings
objected to. Frivolous, conclusive or general objections need not be

considered by the district court.” Nettles, 677 F.2d at 410 n.8. “This rule

1 Macort dealt only with the standard of review to be applied to a magistrate’s
factual findings, but the Supreme Court has indicated that there is no reason for
the district court to apply a different standard to a magistrate’s legal conclusions.
Thomas v. Arn, 474 U.S. 140, 150 (1985). Thus, district courts in this circuit have
routinely reviewed both legal and factual conclusions for clear error. See Tauber v.
Barnhart, 438 F. Supp. 2d 1366, 1373-74 (N.D. Ga. 2006) (collecting cases). This is
to be contrasted with the standard of review on appeal, which distinguishes
between the two. See Monroe v. Thigpen, 932 F.2d 1437, 1440 (11th Cir. 1991)
(holding that when a magistrate’s findings of fact are adopted by the district court
without objection, they are reviewed on appeal under a “plain error standard” while
questions of law always remain subject to de novo review).
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facilitates the opportunity for district judges to spend more time on
matters actually contested and produces a result compatible with the
purposes of the Magistrates Act.” Id. at 410.

After conducting a complete and careful review of the R&R, the
district judge “may accept, reject, or modify” the magistrate judge’s
findings and recommendations. 28 U.S.C. § 636(b)(1)(C); Williams, 681
F.2d at 732. The district judge “may also receive further evidence or
recommit the matter to the magistrate judge with instructions.” 28
U.S.C. § 636(b)(1)(C).

Brown objects to the R&R’s findings that (1) the action is barred
by res judicata, (2) any negligence claim premised on the Home
Affordable Modification Program (“HAMP”) is barred, and (3) he should
not be allowed to re-plead his fraud claim. The Court addresses each of
these objections in turn.

Brown first objects to the R&R’s finding that his complaint is
barred by res judicata. Brown asserts that at the time he filed his
previous lawsuit, he was unaware of the causes of action that form the

basis of his current lawsuit.
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On March 30, 2017, Brown filed his first lawsuit alleging claims
for violations of the Fair Debt Collection Practices Act (“FDCPA”), 15
U.S.C. § 1692, et seq. and the Real Estate Settlement Procedures Act
(“RESPA”), 12 U.S.C. § 2602 et seq., along with myriad state-law
claims. In that case, the Court dismissed claims against Defendant
Wells Fargo for failure to state a claim and against Defendant U.S.
Bank for failure to effect service of process.

Brown then filed an amended complaint alleging claims for fraud,
breach of contract, and wrongful foreclosure. Again, this Court
dismissed the claims against Wells Fargo.

On January 3, 2019, Brown filed the present action. He brings
claims against U.S. Bank and Wells Fargo for negligence, wrongful
foreclosure, conversion, and violation of the Georgia Consumer Fraud
Act.

Though Brown argues that he had a new factual basis for the
claims in this action, the Court disagrees. The doctrine of res judicata
bars the filing of claims that were raised or could have been raised in an

earlier proceeding. Ragsdale v. Rubbermaid, 193 F.3d 1235, 1238 (11th
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Cir. 1999). All elements of res judicata are satisfied; though Brown may
assert new factual allegations, his previous and present lawsuit arise
from the same operative nucleus of facts. Brown’s objection is overruled.

Next, Brown objects to the R&R’s finding that his negligence claim
1s preempted by HAMP. He argues that HAMP imposed a duty upon
Defendants to treat him a certain way and that they breached that
duty. Thus, Brown asserts, he seeks redress under a negligence theory
because duty 1s an element of a negligence claim.

The law is clear that HAMP cannot serve as the basis for a
negligence claim, Moragon v. Ocwen Loan Servicing, LLC, No. 6:17-cv-
2028-0Orl-40KRS, 2018 WL 3761036, at *7 (M.D. Fla. June 22, 2018),
and Brown’s objection 1s overruled.

Finally, Brown objects to the R&R’s finding that he should not be
allowed to amend his fraud claim because the claim is not barred by res
judicata.

As a preliminary matter, Brown filed his request to file an
amended complaint as part of his response to Defendants’ motion to

dismiss and not as a separate motion. Accordingly, because Brown did
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not file a motion for leave to file an amended complaint, his request to
file an amended complaint should be denied. More important, Brown’s
amendment would be futile. Brown attempted to plead fraud in his
amended complaint in the prior action and the claim was dismissed;
therefore, the claim is barred by res judicata.

Having conducted a complete and careful review of the R&R,
including a de novo review of those portions of the R&R to which Brown
objects to, the Court overrules Brown’s objections [12] and adopts as its
order the R&R [10]. Brown’s case is dismissed. The Clerk is directed to
close this case.

IT IS SO ORDERED this 19th day of August, 2019.

Y

T’a%imothy‘C. Batten, Sr. -
United States District Judge
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF GEORGIA
NEWNAN DIVISION

TIMOTHY B. BROWN,
Plaintiff, CIVIL ACTION FILE
Vvs. NO. 3:19-cv-00001-TCB

U.S. BANK NATIONAL ASSOC. and
WELLS FARGO BANK, N.A.,

Defendant.

JUDGMENT

This action having come before the court, Honorable Timothy C. Batten, Sr., United
States District Judge, for consideration of defendant’s motion to dismiss, and the court having
granted said motion, it is

Ordered and Adjudged that the action be, and the same hereby is, dismissed.

Dated at Newnan, Georgia, this 19th day of August, 2019.
JAMES N. HATTEN
CLERK OF COURT

By: s/ Uzma S. Wiggins

Uzma S. Wiggins, Deputy Clerk

Prepared, Filed, and Entered
in the Clerk’s Office

August 19, 2019

James N. Hatten

Clerk of Court

By: _s/Uzma S. Wiggins
Deputy Clerk
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FILED IN CLERK’S OFpir

;‘1‘ U.S.D.C. - Atlanta
Timothy B. Brown :{:‘ AUG 30 2018
) Fee
C/O 165'Montlcello Way By:JAMES N. HATTEN, Clerk
Fayetteville, GA ~

Depu
Zip code exempt [30214] Ug}\“"“/ el Clerk
Without the United States Corporation
770-827-6458
PLAINTIFF Pro Per/Sui Juris

IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF GEORGIA

NEWNAN DIVISION
TIMOTHY B. BROWN;
Plaintiff
VS. CASE NUMBER: 3:19-cv-00001-TCB-
RGV

U.S. BANK NATIONAL ASSOC., AS
TRUSTEE, MASTR ASSET BACKED

SECURITIES TRUST 2006-AB1,
MORTGAGE PASS-THROUGH JPLAINTIFF’S MOTION FOR NEW

CERTIFICATES SERIES 2006-AB1, [TRIAL AND MEMORANDUM OF
AND WELLS FARGO BANK, N.A., [LAWINSUPPORT

ORAL ARGUMENT NOT
REQUESTED
Defendants

TO THE HONORABLE JUDGE OF SAID COURT:
Comes now Timothy B. Brown, hereinafter referred to as “Plaintiff,”

proceeding hereafter as Sui Juris, and files this my Motion for New Trial and
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Memorandum of Law in Support requesting the Court to reconsider and to set
aside its Opiﬁion and Judgfnent dismissing my case entered on August 19, 2019.
I. RULE 59 STANDARD
A motion for new trial may be granted “after a nonjury trial, for any
reason for which a rehearing has heretofore been granted iﬁ a suit in equity in
federal court or District of Columbia courts,” Fed. R. Civ. P. 59(a)(1)(B). Furthef,
it is within “the sound discretio.n of the trial court’;, to grant a motion for new trial
for any reason which will “prevent a miscarriage of justice." Roy v. Volkswagen of
America, 896 F.2d 1174, 1176 (9th Cir. 1990) (citing Hanson v. Shéll Oil Co, 541
F.2d 1352, 1359 (9th Cir. 1976)). Appellate courts “review the district court's
denial of a motion for new trial for abuse of discretion.” Steger v. General Elec.
Co., 318 F.3d 1066, 1081 (ilth Cir. 2003).
II.  ITIS A MISCARRIAGE OF JUSTICE FOR THE COURT TO
GRANT DEFENDANTS’ MOTION TO DISMISS MY CAUSE OF
ACTION FOR NEGLIGENCE
The Court accepted the Magistrate Judge’s recommendatibn that my
negligence cause of action be dismissed for failure to state a claim because such an
action is preempted by HAMP. The Court cited a single case, Moragon v. Ocwen
Loan Servicing, LLC, No. 6:17-cv-2028-Orl-40KRS, 2018 W1, 3761036, at *7
(M.D. Fla. June 22, 2018), to support its ruling. I do not have access to WestLaw

and could not locate this case anywhere else. In addition, I cannot find a single
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case in the 11" Cir. Which cites Moragon. However, [ did find some cases which
- reach a different conclusion that does Moragon.

In the leading federal appellate decision on this issue, the United States
Court of Appeals for the Seventh Circuit rejected Wells Fargo’s contention that the
absence of a private federal remédy under HAMP displaced the plaintiffs’ state-
law claims. Wigod v. Wells Fargo Bank, N.A., 673 F.3d 547, 581 (7th Cir. 2012).
There, the piaintiff alleged that’ Wells Fargo had issued her a “trial” l‘.oan
modification under which it agreed to permanently modify the loan if she qualified
under HAMP guidelines. The plaintiff alleged that although she did qualify, Wells
Fargo refused to grant her a permanent modification after it miscalculated her
property taxes. The district court dismissed the complaint in its entirety, reasoning
that the plaintiff’s state-law claims were premised on Wells Fargo’s obligations
under HAMP, which did not confer a private right of action. Id. at 555-59. In
reversing the dismissal, Wigod concluded that “[t]he absence of a private right of
action from a federal statute provides no reason to dismiss a claim under a state
law just because it refers to or incorporates some element of the federal law.” Id. at
581.

Other districts throughout the country have similarly found that the HAMP
will not obviate a cause of action purely because the cause of action is in some

manner related to the HAMP. See Vida v. OneWest Bank, F.S.B., 2010 WL
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5148473 (D. Or. Dec. 13, 2010) (finding that defendants were not necessarily
immunized for their conduct even though the alleged transaction was associated
with the HAMP); Darcy v. CitiFinancial, Inc., 2011 WL 3758805, at *4 (W.D.
Mich. Aug. 25,2011) (holding that plaintiff's contract action "[was] not preempted
or otherwise precluded by HAMP"); see also Corvello v. Wells Fargo Bank, NA,
728 F.3d 878, 884 (9th Cir. 2013).! See also Givens v. Saxon Mortg. Servs., Inc.,
CIVIL ACTION NO. 13-00245-KD-N (S.D. Ala. May. 30, 2014) where the
district court allowed a claim for fraudulent inducement into a HAMP modification
to go forward.

The 11™ Cir., after restating its rule in Miller, found that promissory estoppel
and negligent misrepresentation related to HAMP were not barred under Miller,
although the Appeals Court affirmed a grant of summary judgment on lack of
evidence grounds, Bloch v. Wells Fargo Home Mortg., 755 F.3d 886 (11th Cir.
2014). My negligence claims are much more detailed and reliable than the scintilla
of evidence offered by the Blochs. I ask the Court to look particularly at
paragraphs K, L, M, P, and Q of my negligence cause of action. In addition, I
should be allowed to amend my complaint and add promissory estoppel instead of

fraud for the misrepresentation of Wells Fargo who told me that I needed to let my

1Cited in Ferrerr v. U.S. Bank, N.A., Case No. 14-CIV-20741-BLOOM/Valle
(S§.D. Fla. Sep. 15, 2014).
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mortgage get three months behind before I could qualify for a loan modification —
a statement Wells Fargo knew was false and which it knew that I would rely upon
it to my detriment which is just what happened. This inability thus far to hold
Wells Fargo and others liable for their misdeeds is just the kind of miscarriage of
justice Rule 59 seeks to rectify, “Otherwise, it would be impossible to give any
meaning to the concept of "miscarriage of justice."” U.S. v. Wall,~389 F.3d 457,
466 (5th Cir. 2004).

Although U.S. v. Wall is a criminal appeal, the miscarriage of justice
standard applies to civil cases as well, Cline v. Wal-Mart Stores, Incorporated, 144
F.3d 294, 306-7 (4th Cir. 1998).

III. CONCLUSION

The housing crisis continues driven in large part by the misconduct, and
in some instances, fraudulent conduct of many of the financial institutions involved
in the housing market. Few consumers, myself included, have the resources or
power to redress wrongful foreclosures except by resort to courts which are
supposed to be the guardians of justice. However, sometimes, courts fail to see
clearly because of the smokescreen generated by those who see numbers rather
than peéple. Such is the case here. Miller has been given too narrow an
interpretation and too much of a far-reaching application. [ have shown that the

11" Cir. Which rendered the Miller decision, has stated clearly that Miller does not
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bar all state law claims premised in some respect on HAMP. I have shown also that
many district court cases in the 11" Cir. discuss HAMP related cases without any
discussion of Miller.

[ was wronged by the misconduct of the defendants in this case and that
misconduct caused me to become delinquent in my mortgage payments even
though I was not delinquent in those payments when I contacted defendants for
assisfance, Itisa miscafriage of justice to deny me an opportunity to be heard aﬁd '
to hold the defendants accountable for their misconduct. I ask the Court to

reconsider its dismissal of my case and to grant me a new trial.

X
Respectfully submitted this }}3% day of August 2019.

— .
Timothy Brbw/n

C/O 165 Monticello Way
Fayetteville, GA
Zip code exempt [30214]
Without the United States Corporation
770-827-6458
PLAINTIFF Pro Per/Sui Juris

CERTIFICATE OF

SERVICE

A0
I hereby certify that on August 29, 2019, I mailed postage

prepaid, certified mail, return receipt requested, a copy of the above and
foregoing PLAINTIFF’S MOTION FOR NEW TRIAL AND

MEMORANDUM OF LAW IN SUPPORT
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to the following attorneys of record for Defendants at the addresses indicated

below:

Daniel P. Moore

Baker, Donelson, et al
Monarch Plaza, Suite 1600
3414 Peachtree Rd., N.E.
Atlanta, GA 30326

Arthur A. Ebbs, Esq.. _
WOMBLE BOND DICKINSON (US), LLP
271 17 St. NW, Suite 2400

Atlanta, GA 30363

AT S —

Timothy B.\B‘E’own

CERTIFICATION AS TO FONT

Pursuant to N.D. Ga. Local Rule 7.1 D, I hereby certify that this document

is submitted in Times New Roman 14-point type as required by N.D. Ga. Local

Rule 5.1(b).

T RY

Timothy B.)é,rown
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
NEWNAN DIVISION

TIMOTHY B. BROWN,

Plaintiff, , ' ‘
CIVIL ACTION FILE
V.
NO. 8:19-cv-1-TCB
U.S. BANK NATIONAL ASSOC.
and WELLS FARGO BANK. N.A.,

Defendants.

ORDER

This case comes before the Court on Plaintiff Timothy Brown’s pro
se motion [16] for new trial.

Brown’s motion is mistitled because a trial was never held in this
case. Rather, the Court construes Brown’s motion as a motion for
reconsideration. -

The Federal Rules of Civil Procedure do not specifically authorize
motions for reconsideration. Local Rule 7.2E provides that motions for

reconsideration are not to be filed “as a matter of routine practice,” but
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only when “absolutely necessary.” A party may move for reconsideration
| only when at least one of the following three elements exists: (1) the
discovery of new evidence; (2) an intervemﬁg development or change in
tile controlling law; or (3) the need to correct a clear error or manifest
injustice. Pres. Endangered Areas of Cobb’s History, Inc. v. United
States Army Corps of Eng’rs, 916 F. Supp. 1557, 1560 (N.D. Ga. 1995).
A motion for reconsideration “is not an opportunity for the moving
party . .. to instruct the court on how the court could have done it better
the first time.” Id. (internal punctuation omitted). In other words, a
party “may not employ a motion for reconsideration as a vehicle to
present new arguments or evidence that should have been raised
earlier, int_roduce novel legal theories, or repackage familiar arguments
to test whether the Court will change its mind.” Brogdon ex rel. Cline v.
Nat’l Healthcare Corp., 103 F. Supp. 2d 1322, 1338 (N.D. Ga. 2000); see
also Godby v. Electrolux Corp., Nos. 1:93-cv-0353-ODE, 1:93-cv-126-
ODE, 1994 WL 470220, *1 (N.D. Ga. May 25, 1994) (“A motion for
reconsideration should not be used to reiterate arguments that have

previously been made. . . . [It is an improper use of] the motion to
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reconsider to ask the Court to rethink what the Court has already
thought through—rightly or wrongly.”) (citation omitted); In re
Hollowell, 242 B.R. 541, 542-43 (Bankr. N.D. Ga. 1999) (“Motions for
reconsideration should not be used to relitigate issues already decided
or as a substitute for appeal. Such motions also should not be used to
raise arguments which were or could have been raised before judgment
Was 1ssued.”) (citation omitted).

On March 30, 2017, Brown filed his first lawsuit alleging clairhs
for violations of the Fair Debt Collection Practices Act (“FDCPA”), 15
U.S.C. § 1692, et seq. and the Real Estate Settlement Procedures Act
(‘RESPA”), 12 U.S.C. § 2602 et seq., myriad state-law claims, fraud,
breach of contract, and wrongful disclosure. The Court dismissed the
claims against Defendant Wells Fargo fbr failure to state a claim and
against Defendant U.S. Bank for failure to effect service of process.

On January 3, Brown filed the present action against the same
defendants, alleging claims for negligence, wrongful foreclosure,
converslion, and violation of the Georgia Consumer Fraud Act. Brown’s

current lawsuit arises out of the same operative nucleus of facts as his
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first lawsuit. On August 19, the Court adopted Magistrate Judge
Russell G. Vineyard’s report and recommendation and dismissed
Brown’s claims in the present action. On August 30, Brown filed his
motion for a new trial.

Brown argues that his negligence claim should not have been
dismissed. However, he has failed to demonstrate the discovery of new
evidence, an intervening development or change in the controlling law,
or the need to correct a clear error or manifest injustice, as reqliired for
a motion for reconsideration to be granted. See Pres. Endangered Areas
of Cobb’s History, Inc., 917 F. Supp. at 1560. Brown rﬁerely cites to
cases that allegedly “reach a different conclusion” than the case that the
Court previously cited, and fails to address the doctrine of res judicata.
[16] at 3.

The doctrine of res judicata bars the filing of claims that were
raised or could have been raised in an earlier proceeding. Ragsdale v.
Rubbermaid, 193 F.3d 12‘35, 1238 (11th Cir. 1999). Thus, “actual
knowledge of a potential claim . . . is not a requirement for res judicata

to bar a subsequent action.” In re Baldwin, No. 03-MC-3152-N, 307 B.R.
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251, 266 (M.D. Ala. Mar. 10, 2004) (internal citations omitted).
Regardless of the claims that Brown asserts in the current lawsuit, the
first lawsuit and the current lawsuit arise out of the same Qperative
nucleus of facts. Although Brown previously asserted that he was
unaware of the causes of action that form the basis of his current
lawsuit when he filed his first lawsuit, his assertion does not overcome
the doctrine of res judicaﬁa. Thus, the doctrine of res judicafa bars the
claims in the current lawsuit.

Brown also cites several cases to further his argument that the
absence of a private federal remedy under HAMP does not displace
state-law claims. However, as stated in thé August 19 order,‘HAMP
cannot serve as the basis for a negligence claim. See Miller v. Chase
Home Finance, LLC, 677 F.3d 1113, 1116-17 (11th Cir. 2012) (holfding
that the plaintiff lacked standing to bring breach of contract, breach of
implied duty of good faith and fair dealing, and promissory estoppel
claims “insofar as they [were] premised on an alleged breach of

[Defendant]’s HAMP obligations” because no private right of action
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exists under HAMP); see also Williams v. Wells Fargo Bank, N.A., No.
1:12-¢v-0390-JEC, 2012 WL 13014956, at *2 (N.D. Ga. Sept. 18, 2012).

Brown points fhe Court to paragraphs K, L, M, P, and Q of the
negligence cause of action in his complaint to support his assertion that
his negligence claim is not barred. However, those paragraphs discuss
Defendant Wells Fargo’s alleged HAMP violations. Because Brown’s
negligence claim is based on alleged HAMP violations, Brown lacks the
requisite standing to bring his negligence claim.

Finally, Brown asserts that he should be allowed to file an
amended complaint as part of his motion for a new trial and not as a
separate motion. Because Brown did not file a motion for leave to file an
amendéd complaint, his request to file an amended complaint will be
denied. More importantly, Federal Rule of Civil Procedure 15(a), which
governs the amendment of pleadings, only permits amended pleadings
“before judgment is entered.” Toenniges v. Ga. Dep’t of Corr., 502 F.
App’x. 888, 890 (11th Cir. 2012) (citing Jacobs v. Tempur-Pedic Int’l,
Inc., 626 F.3d 1327, 1344 (11th Cir. 2010)). Rule 15(a) does not apply

“once the district court has dismissed the complaint and entered final |
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judgment for the defendant.” Jacobs, 626 F.3d at 1344 (citing
Czeremcha v. Int’l Ass’n of Machinists & Aerospace Workers, AFL-CIO,
724 F.2d 1552, 1556 (11th Cir. 1984)). Brown filed his motion on August
30; after the Court entered judgment and disrhissed the case on August
19. Thus, the Court denies Brown leave to amend his complaint post-
judgment.

For the foregoing reasons, after carefﬁl review, the Court finds‘
that Brown has failed to meet his burden of showing that his motion for
reconsideration is proper and should be granted; therefore, it is denied.

IT IS SO ORDERED this 19th day of September, 20?

Tirﬁothy C. Batten, Sr.
United States District Judge

~
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[DO NOT PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH, CIRCUIT

No. 19-13825
Non-Argument Calendar

D.C. Docket No. 3:19-cv~00001-TCB

TIMOTHY B. BROWN,

Plaintiff-Appellant,

yersus

U.S. BANK NATIONAL ASSOC.,

as trustee for As Trustee, Mastr Asset Backed Securities Trust 2006-AB1,
Mortgage Pass-Through Certificates Series 2006-AB1,
WELLS FARGO BANK, N.A,,

Defendants-Appellees.

Appeal from the United States District Court
for the Northern District of Georgia

(April 15; 2020)
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Before WILLIAM PRYOR, JILL PRYOR and NEWSOM, Circuit Judges.
PER CURIAM: .

Timothy Brown appeals pro se the dismissal of his complaint against U.S,
Bank National Association and Wells Fargo Bank, N.A. Brown complained of
negligence by Wells Fargo in implementing the Home Affordable Modification
Program and re_fusing to modify Brown’s mortgage payments; of a wrongful
foreclosure by Wells Fargo and by U.S. Bank: of conversion by both banks; and of
violations of the Georgia Consumer Fraud Act by both banks. The district court
dismissed Brown’s complaint as barred by res judicata and, in the altemative, for
failure to state a claim for relief, Fed. R. Civ. P. 12(b)(6). We affirm.

The district court correctly dismissed Brown’s complaint as barred by res
judicata. “Res judicata,l or more properly claim preclusion, is a judicially made
doctrine with the purpose of both giving finality to parties who have already
litigated a claim and promoting judicial economy; it bars claims that could have
been litigated as well,” In re Atlanta Retail, Inc., 456 F.3d 1277,1284 (11th Cir.
2006). The doctrine applies if “(1) there is a final judgment on the merits; (2) the
decision was rendered by a court of competent jurisdiction; (3) the parties, or those
in privity with them, are identical in both suits; and (4) the same cause of action is
inyolved in both cases.” Ragsdale v. Rubbermaid, Inc., 193 F.3d 1235, 1238 (11th,

Cir. 1999). Brown does not dispute that his present action and an action he filed in

2
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2017 égainst Wells Fargo and U.S. Bank involve the same parties. The two actions
are based on the same factual predicate: the alleged wrongful foreclosure and sale
of his property. Brown complained previously of breach of contract, a wrongful
foreclosure on his property, and of violations of the Fair Debt Collection Practices
Act and the Real fEstate Settlement Procedures Act, and the district court dismissed
the coﬁplaht for failure to state a claim, which “unambiguously constitutes a
ruling on the merits.” Borden v. Allen, 646 F.3d 785, 812 (11th Cir. 201 1) (internal
quotation marks oxﬂitted). In his new complaint, Brown alleges, for the first time, a
'claim of negligence for failing to modify his loan payments, but that claim is
“based upon the same factual predicate -+ . as [his] former action, [s0] the two
cases are really the same claim or cause of action for purposes of res judicata,”
Citibank, N.A. v. Data Leasing Fin, Corp., 904 F.2d 1498, 1503 (11th Cir. 1990).
Brown’s new legal theory is rooted in the actions Wells Fargo took leading up to
and during foreclosure. See Joffree v. Wallace, 837 F.2d 1461, 1468 (11th Cir.
1988) (“Res judicata . . . extends not ohly to the precise legal theory presented in
the iorevious litigation, but to all legal theories and claims arising out of the same
operative nucleus of fact.”).

We AFFIRM the dismissal of Brown’s complaint,
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PER CURIAM:

1

The Petition for Panel Rehearing filed by Timothy Brown is DENIED.
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