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STATEMENT 
 

A. Facts 



 

                                                 

 



 



 

B. Procedural History 

 
C. The Second Circuit’s Opinion  



 

REASONS FOR GRANTING THE PETITION 

First



 

Second



 



 

I. THE SECOND CIRCUIT’S GROSS 
DEPARTURES FROM FSIA’S PLAIN 
LANGUAGE AND PRECEDENTS OF 
THIS COURT AND THE CIRCUIT 
COURTS REQUIRE THE EXERCISE OF 
THIS COURT’S JURISDICTION 
 

A. The Second Circuit’s Opinion Erroneously 
Changed the Text of FSIA’s “Taking Exception” 
to Add Two Additional Elements Not Found in the 
Act 

B. The Opinion Replaces the “Rights-In-Issue” 
Standard with its Own; Regardless, Petitioners’ 
Allegations Regarding the Human Remains Place 
Them and Their Taking as “Gravamen” at the 
Heart of the Case 

1. The “Rights-In-Issue” Standard Applies 



 

2. The “Based-Upon-An-Act”-and-”Gravamen” 
Standard Is Inapplicable and Unsupported By 
the Plain Text of the Takings Exception 



 

 
3. The Second Circuit Fundamentally Erred in 

Applying a “Gravamen” Standard to its 
§ 1605(a)(3) Analysis Since the District Court 
Only Applied That Standard to the § 1605(a)(2) 
Portion of its Opinion   



 

4. Even Under the Inapplicable “Gravamen” 
Standard, the Human Remains at the AMNH 
Fall Squarely Within It, Since Cases May Have 
Multiple Aspects Qualifying As “Gravamen” 



 



 



 



 



 



 

5. Even If Several Counts Unrelated to the Taking 
of Human Remains Were Jurisdictionally 
Insufficient, the Proper Remedy Was 
Severance, Not Dismissal of the Entire 
Amended Complaint, so the Counts Relating to 
the Taking of Human Body Parts Could 
Proceed. 

6. In the Alternative, the Second Circuit Should 
Have Granted Petitioners’ Motion to File the 
Proposed Second Amended Complaint Under 
28 U.S.C. § 1653 



 

II. THE SECOND CIRCUIT IMPROPERLY 
REWROTE THE TAKINGS EXCEPTION 
TO REQUIRE THAT THE PROPERTY 
BE PRESENT IN CONNECTION WITH 
MORE THAN ONE COMMERCIAL 
ACTIVITY AND THAT THE 
COMMERCIAL ACTIVITY BE 
ONGOING  

 
A. The Second Circuit Erroneously Inserted into the 

FSIA’s Definition of “Commercial Activity” A 
Requirement of More Than One Commercial 
Transaction  



 



 

B. The Opinion Misinterprets the Takings Exception 
by Erroneously Relying on Schubarth  



 

CONCLUSION 
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