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UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

 
Nico Ratkowski, CONTRERA & METELSKA, P.A., 200 University Avenue 
West, Suite 200, Saint Paul, MN 55103 for petitioner. 
 
Laura M. Provinzino, Assistant United States Attorney, UNITED STATES 
ATTORNEY’S OFFICE, 300 South Fourth Street, Suite 600, Minneapolis, MN 
55415 for respondent. 
 

Petitioner Phillip Dwayne Loyd brings a Motion to Vacate, Set Aside, or Correct a 

Sentence pursuant to 28 U.S.C. § 2255, arguing ineffective assistance of counsel and 

actual innocence, and requests an evidentiary hearing.  Because his allegations are 

conclusory, contradicted by the record, and fail to establish grounds that warrant relief, 

the Court will deny Loyd’s § 2255 petition and will not grant an evidentiary hearing.  The 

Court will also decline to grant a certificate of appealability, as it is unlikely that another 

court would decide the issues raised in Loyd’s Motion differently or order further 

proceedings. 

PHILLIP DWAYNE LOYD, 

 
 Petitioner, 
 
v. 
 
UNITED STATES OF AMERICA, 
 

 Respondent. 

 

Criminal No. 15-142(1) (JRT/SER) 
 

MEMORANDUM OPINION AND  
ORDER DENYING PETITIONER’S 

MOTION TO VACATE 
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BACKGROUND 

I. FACTUAL BACKGROUND 

On May 4, 2015, Phillip Dwayne Loyd was indicted by a grand jury on five criminal 

charges.  Counts 1–3 were aiding-and-abetting charges in the sex trafficking of a minor 

and by force, fraud, and coercion of three minor victims.  (Indictment, May 4, 2015, 

Docket No. 1.)  Count 4 was for sex trafficking of a minor and sex trafficking by force, 

fraud, and coercion of a minor victim.  (Id.)  Count 5 was production of child pornography 

of a minor victim.  (Id.)  Seven months later, Loyd pleaded guilty to Counts 1 and 5.  (Plea 

Agreement at 1, Jan. 25, 2016, Docket No. 79.)  The United States then dismissed counts 2, 

3, and 4.  (Id.)  In Loyd’s guilty plea, this Court told him that to accept his plea there needed 

to be a sufficient factual basis for his conviction that he would admit to.  (Change of Plea 

Hr’g Tr. at 7, Dec. 9, 2016, Docket No. 130.)  Loyd went on to admit he recruited one of 

the minor victims to prostitution, facilitated the prostitution, and either recklessly 

disregarded or knew the victim was a minor.  (Id. at 9-13).  Regarding the video, Loyd 

admitted that it was a sexually explicit production of the minor victim.  (Id. at 18). 

In October 2016, the Court sentenced Loyd to 324 months in prison.  (Sentencing 

Judgment at 2, Oct. 31, 2016, Docket No. 123.)  The Eighth Circuit affirmed the sentence.  

(Opinion at 5, Mar. 29, 2018, Docket No. 132).  

On August 6, 2019, Loyd filed a Motion to Vacate his sentence under 28 U.S.C. 

§ 2255. 
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DISCUSSION 

I. SECTION 2255 

Section 2255 allows a prisoner held in federal custody to move a sentencing court 

to “vacate, set aside or correct” a sentence.  28 U.S.C. § 2255(a).  “Relief under 28 U.S.C. 

§ 2255 is reserved for transgressions of constitutional rights and for a narrow range of 

injuries that could not have been raised on direct appeal and, if uncorrected, would result 

in a complete miscarriage of justice.”  Walking Eagle v. United States, 742 F.3d 1079, 

1081–82 (8th Cir. 2014) (quoting United States v. Apfel, 97 F.3d 1074, 1076 (8th Cir. 1996)). 

II. INEFFECTIVE ASSISTANCE OF COUNSEL 

Pursuant to the Sixth Amendment, a defendant has the right to effective assistance 

of counsel at all critical stages of a criminal proceeding, including plea agreements.  

Missouri v. Frye, 566 U.S. 134, 140 (2012).  To prove ineffective assistance of counsel, a 

petitioner must show both (1) that counsel’s performance “fell below an objective 

standard of reasonableness” and (2) that counsel’s deficient performance was prejudicial 

to the defense.  Strickland v. Washington, 466 U.S. 668, 688, 692 (1984).  

An attorney’s performance falls below an objective standard of reasonableness 

when “acts or omissions were outside the wide range of professionally competent 

assistance.”  Id. at 690.  This determination involves a delicate balance.  On one hand, the 

Court “should keep in mind that counsel’s function, as elaborated in prevailing 

professional norms, is to make the adversarial testing process work in the particular case.”  
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Id.  On the other hand, the Court “should recognize that counsel is strongly presumed to 

have rendered adequate assistance and made all significant decisions in the exercise of 

reasonable professional judgment.”  Id.  Because “[j]udicial scrutiny of counsel’s 

performance must be highly deferential,” petitioner must overcome the strong 

presumption that counsel exercised reasonable professional judgement.  Id. at 689.  

Where counsel has erred through omission, the first prong of Strickland’s standard 

requires reframing.  “While the Constitution guarantees criminal defendants a competent 

attorney, it does not ensure that defense counsel will recognize and raise every 

conceivable constitutional claim.”  Charboneau v. United States, 702 F.3d 1132, 1137 (8th 

Cir. 2013) (quoting Anderson v. United States, 393 F.3d 749, 754 (8th Cir. 2005)).  The 

question then becomes one of reasonableness: was counsel’s decision to omit an 

argument “an unreasonable one which only an incompetent attorney would adopt”?  Id. 

(quoting Anderson v. United States, 393 F.3d 749, 754 (8th Cir. 2005)).   

Counsel’s errors violating professional competence are prejudicial under 

Strickland’s second prong if the defendant shows that, but for the error, there is a 

reasonable probability that the result of the proceeding would have been different.  

Strickland, 466 U.S. at 694.  A reasonable probability is one “sufficient to undermine 

confidence in the outcome.”  Id.  In the context of plea agreements, the prejudice showing 

requires a reasonable probability that, but for counsel’s errors, petitioner would not have 

pleaded guilty.  Hill v. Lockhart, 474 U.S. 52, 59 (1985).   
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Loyd alleges that his counsel’s performance fell below the standard of 

reasonableness required by the Minnesota Rules of Professional Conduct (“MRPC”) and 

American Bar Association’s Criminal Justice Standards (“ABA Standards”).  These rules and 

standards of professional conduct can be used as guidelines in determining 

reasonableness of representation.  Bobby v. Van Hook, 558 U.S. 4, 7 (2009).  Even so, the 

ABA Standards and the MRPC cannot fully  define the performance required by the Sixth 

Amendment.  Strickland, 466 U.S. at 688–89 (“No particular set of detailed rules for 

counsel’s conduct can satisfactorily take account of the variety of circumstances faced by 

defense counsel or the range of legitimate decisions regarding how best to represent a 

criminal defendant.”)  In this case, none of the alleged deviations from professional 

conduct pass the two-prong test for ineffective assistance of counsel.   

Loyd alleges that failing to allow him the opportunity to view the video evidence 

supporting Count 5 caused him to plead guilty although the video may not have 

constituted what Loyd calls the “highly-technical legal definition of child pornography.”  

However, Loyd, as a layperson, has no specialized knowledge that would better position 

him to determine whether the evidence met the legal standard.  And Loyd does not allege 

that his counsel failed to view the video evidence before making the recommendation to 

plead guilty.  

Some of the alleged instances of deficient performance—failing to reveal the 

names of past clients to the Court and not keeping records after the representation 
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ended—do not relate to the criminal proceeding leading to Loyd’s incarceration.  The rest 

of the deficient-performance claims are conclusory or represent a difference in opinion 

on legal strategy.  Petitioner cannot merely point to the allegedly insufficient number of 

hours worked or the number of motions filed without reference to an objective standard 

of reasonableness in representation.  Cf. Strickland, 466 U.S. at 689–90 (“There are 

countless ways to provide effective assistance in any given case.”).  Loyd also points to his 

counsel’s priorities in objecting to the Guidelines calculation at sentencing.  However, 

choosing not to oppose the undue-influence adjustment in favor of pursuing a decrease 

in the offense level for acceptance of responsibility is not an objectively unreasonable 

strategic decision for defense counsel to make.  Similarly, opting to describe the 

uncertainty regarding the possible sentence to be imposed in terms of probabilities is not 

objectively unreasonable.   

Loyd also argues that his counsel was ineffective by failing to object to the inclusion 

of a FOIA waiver in his plea agreement.  The Court rejects this allegation as conclusory.  

Discovery waivers—including FOIA waivers—are common in modern plea agreements, 

although they perhaps should not be.  See Susan R. Klein et al., Waiving the Criminal 

Justice System: An Empirical and Constitutional Analysis, 52 Am. Crim. L. Rev. 73, 85 

(2015).  Without more, failing to object to a FOIA waiver cannot alone constitute 
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ineffective assistance of counsel.1  Because Loyd fails to meet the Strickland test, he is not 

entitled to relief. 

III. ACTUAL INNOCENCE 

Notwithstanding ineffective assistance of counsel claims, a petitioner may argue 

his sentence was imposed illegally by demonstrating actual innocence.  Bousley v. United 

States, 523 U.S. 614, 622 (1998).  However, “dispositions by guilty plea are accorded a 

great measure of finality” and “[s]olemn declarations in open court carry a strong 

presumption of verity.”  Blackledge v. Allison, 431 U.S. 63, 71, 74 (1977).  There are no 

allegations here that weigh heavily enough to rebut the strong presumption of favor of 

guilty pleas.  

There are a number of alleged facts that if not contradicted by the guilty plea, 

would cast some uncertainty over Loyd’s guilt to Counts 1 and 5.  For example, Loyd points 

out the unreliability of A.J. as an informant, facts which decrease the sexually explicit 

nature of his video of A.J., and issues concerning the actual age of A.J. and what Loyd 

 
 

1 The Eighth Circuit recently concluded that, despite a FOIA waiver, a prisoner was “not 
precluded from requesting records from the government” nor is the government 
“obligated to deny [such a] request.”  United States v. Gates, 915 F.3d 561, 563 (8th Cir. 
2019).  And nearly three years ago, the D.C. Circuit questioned whether such waivers are 
enforceable.  See Price v. U.S. Dep’t of Justice Att’y Office, 865 F.3d 676, 681–82 (D.C. Cir. 
2017) (“[I]n what way do FOIA wavers actually support ‘efficient and effective 
prosecution?’  The government leaves us to guess.”).  However, these developments do 
not make failure to object to these still-common components of plea agreements 
objectively unreasonable. 
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knew A.J.’s age to be.  But, because Loyd unequivocally pled guilty to Counts 1 and 5, 

including the factual basis for both Counts, much more is required to overturn the strong 

presumption of the truthfulness of a guilty plea.  

Considering Loyd’s voluntary and knowing guilty plea, his new allegations are not 

sufficiently specific or supported to overcome his contradictory sworn testimony at the 

change-of-plea hearing.  See Blackledge, 431 U.S. at 74 (“The subsequent presentation of 

conclusory allegations unsupported by specifics is subject to summary dismissal, as are 

contentions that in the face of the record are wholly incredible.”). 

IV. EVIDENTIARY HEARING 

“Evidentiary hearings on 28 U.S.C. § 2255 motions are preferred, and the general 

rule is that a hearing is necessary prior to the motion's disposition if a factual dispute 

exists.”  Thomas v. United States, 737 F.3d 1202, 1206 (8th Cir. 2013).  An evidentiary 

hearing can be denied if the motion, files, and records of the case conclusively show either 

“(1) the petitioner’s allegations, accepted as true, would not entitle the petitioner to 

relief, or (2) the allegations cannot be accepted as true because they are contradicted by 

the record, inherently incredible, or conclusions rather than statements of fact.”  Id. at 

1206–07.  As described above, each of Loyd’s allegations are contradicted by the record, 

inherently incredible, or conclusory.  Therefore, the Court will deny Loyd’s request for an 

evidentiary hearing.  
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V. CERTIFICATE OF APPEALABILITY  

A district court may issue a certificate of appealability “only if the applicant has 

made a substantial showing of the denial of a constitutional right.”  28 U.S.C. § 2253(c)(2); 

accord Tiedeman v. Benson, 122 F.3d 518, 523 (8th Cir. 1997).  To make such a showing, 

the issues must be debatable among reasonable jurists, a court could resolve the issues 

differently, or the case must deserve further proceedings.  Fliefer v. Delo, 16 F.3d 878, 

882–83 (8th Cir. 1994).  The Court finds it unlikely that the issues are debatable among 

reasonable jurists, that another court would decide the issues raised in Loyd’s motion 

differently, or that the issues deserve further proceedings.  The Court therefore concludes 

that Loyd has failed to make the required substantial showing of the denial of a 

constitutional right and will therefore not grant a certificate of appealability.  

ORDER 

Based on the foregoing, and all the files, records, and proceedings herein, IT IS 

HEREBY ORDERED that Petitioner’s Motion to Vacate [Docket No. 142] is DENIED. 

 

DATED:  July 6, 2020 _____ ______ 
at Minneapolis, Minnesota. JOHN R. TUNHEIM 
   Chief Judge 
   United States District Court 
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                UNITED STATES DISTRICT COURT

                    DISTRICT OF MINNESOTA

-----------------------------------------------------------

United States of America,

Plaintiff, 

vs.  

Phillip Dwayne Loyd, 

Defendant.  

)

)

)

)

)

)

)

)

)

)

)

File No. 15CR142(1)

    (JRT/SER) 

Minneapolis, Minnesota 

January 25, 2016

1:25 P.M.

 

-----------------------------------------------------------

BEFORE THE HONORABLE CHIEF JUDGE JOHN R. TUNHEIM 

UNITED STATES DISTRICT COURT 

(CHANGE OF PLEA HEARING)

APPEARANCES

For the Plaintiff:

For the Defendant:  

Court Reporter:

United States Attorney's Office

LAURA PROVINZINO, AUSA 

ANGEL MUNOZ-KAPHING, AUSA 

300 South Fourth Street

Suite 600

Minneapolis, MN 55415

MICHAEL MCGLENNEN, ESQ.

247 Third Avenue South

Barristers Trust Building

Minneapolis, MN 55415 

KRISTINE MOUSSEAU, CRR-RPR

1005 U.S. Courthouse

300 South Fourth Street

Minneapolis, MN 55415

Proceedings recorded by mechanical stenography; 

transcript produced by computer.
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           1:25 P.M. 

(In open court.) 

THE COURT:  You may be seated.  Good afternoon.  

This is Criminal Case Number 15-142, United States of 

America versus Phillip Dwayne Loyd.  We're here for a 

proposed change of plea.  

Counsel, would you note appearances?  

MS. PROVINZINO:  Laura Provinzino on behalf of 

the United States. 

THE COURT:  Ms. Provinzino, good afternoon. 

MS. PROVINZINO:  I'm joined by one of our new 

Assistant U. S. Attorneys, Angela Munoz-Kaphing. 

THE COURT:  Good afternoon to both of you. 

MR. McGLENNEN:  Good afternoon, Your Honor.  I'm 

Michael McGlennen on behalf of Mr. Loyd.  

Mr. Loyd is standing next to me. 

THE COURT:  Mr. McGlennen, good afternoon.  

Mr. Loyd, how are you doing today?  

THE DEFENDANT:  How are you doing?  I am fine.  

THE COURT:  Good.  Mr. Loyd, I understand you're 

here to change your plea to a guilty plea in accordance 

with the terms of a written plea agreement, is that 

correct?  

THE DEFENDANT:  Yes. 
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THE COURT:  All right.  Let's have you come on 

over to the lectern, please.  

So, Mr. Loyd, before I can accept a guilty plea 

from you, I have to go through a number of matters here in 

court with you today.  I have to make certain findings, 

including finding that you're competent to make this 

decision and that you understand the possible consequences 

of a guilty plea and conviction.  

I also need to be assured that there are facts 

which are admitted to which would support this conviction 

or these convictions and that no one has forced you into 

taking this action today.  I will be asking you questions.  

The lawyers may also ask you questions today.  That will 

make you a witness for the Court, and we will have you 

placed under oath. 

THE CLERK:  Please raise your right hand.  

(Defendant sworn.) 

THE DEFENDANT:  Yes. 

THE COURT:  Do you understand, Mr. Loyd, that you 

are now under oath in this proceeding?  If you do answer 

any of the questions falsely, you could be prosecuted for 

perjury?  

THE DEFENDANT:  Yeah. 

THE COURT:  If there is any question I ask that 

is not clear to you, please let me know.  I will try to 
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make the question more clear by restating it.  Okay?  

THE DEFENDANT:  Okay.  

THE COURT:  If you would like to speak privately 

with Mr. McGlennen, your lawyer, that's perfectly fine.  

Just step away from the lectern, and you can talk to him in 

private.  Okay?  

THE DEFENDANT:  Yes. 

THE COURT:  All right.  I'm going to start with 

some preliminary questions.  Would you state your full name 

for the record?  

THE DEFENDANT:  Phillip Dwayne Loyd. 

THE COURT:  How old are you, Mr. Loyd?  

THE DEFENDANT:  44. 

THE COURT:  Where were you born?  

THE DEFENDANT:  Minnesota, Minneapolis. 

THE COURT:  Did you grow up here?  

THE DEFENDANT:  Yes. 

THE COURT:  Have you lived anywhere else besides 

Minnesota?  

THE DEFENDANT:  No. 

THE COURT:  Okay.  How far did you go in school?  

THE DEFENDANT:  Tenth. 

THE COURT:  Tenth grade?  

THE DEFENDANT:  Yeah. 

THE COURT:  Do you have any problems reading, 
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writing or understanding English?  

THE DEFENDANT:  No. 

THE COURT:  All right.  Where have you last 

worked?  

THE DEFENDANT:  PSC, Pallet Service Corporation, 

in Little Canada. 

THE COURT:  Doing what type of work?  

THE DEFENDANT:  Machine operating. 

THE COURT:  Okay.  Do you have any children?  

THE DEFENDANT:  Two daughters.  One is deceased. 

THE COURT:  Okay.  And so there is one daughter 

who is living?  

THE DEFENDANT:  Yes. 

THE COURT:  What's her age?  

THE DEFENDANT:  17. 

THE COURT:  Okay.  She live in Minnesota as well?  

THE DEFENDANT:  Yes. 

THE COURT:  Okay.  Have you ever been treated for 

any form of mental disability, like depression or anxiety 

or attention deficit disorder, anything like that?  

THE DEFENDANT:  No, sir. 

THE COURT:  Have you ever been treated for 

addiction to drugs or to alcohol?  

THE DEFENDANT:  No. 

THE COURT:  Do you have any physical problems 
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that are affecting you in any way?  

THE DEFENDANT:  No. 

THE COURT:  Do you take medication of any kind?  

THE DEFENDANT:  No. 

THE COURT:  In the last 24 hours, have you 

consumed any alcohol or drugs?  

THE DEFENDANT:  No. 

THE COURT:  Have you taken any kind of 

medication, including aspirin?  

THE DEFENDANT:  No. 

THE COURT:  Okay.  So your mind is clear today?  

THE DEFENDANT:  Yes, sir. 

THE COURT:  And you're ready to proceed?  

THE DEFENDANT:  Yes, sir. 

THE COURT:  Now you've had a chance to read the 

indictment that is the written statement of the charges 

that have been made against you, is that correct?  

THE DEFENDANT:  Yes. 

THE COURT:  Do you have any questions about it?  

THE DEFENDANT:  No, sir. 

THE COURT:  Okay.  Have you had enough time to 

meet with Mr. McGlennen to talk about the case and about 

your response to the charges against you?  

THE DEFENDANT:  Yes. 

THE COURT:  Have you been fully satisfied with 
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the advice and assistance he has provided to you?  

THE DEFENDANT:  Yes. 

THE COURT:  All right.  Let's turn to the plea 

agreement.  In it, I believe, I read through ahead of time 

you are pleading guilty to two counts:  Count 1, which 

charges you with sex trafficking of a minor in violation of 

United States law; and Count 5, which charges you with 

production of child pornography in violation of United 

States law, is that correct?  

THE DEFENDANT:  Yes. 

THE COURT:  And in return, the prosecutor will 

ask the Court to dismiss Counts 2, 3 and 4 at the time of 

sentencing and to not seek any additional charges based on 

your failure to register as a sex offender or enhanced 

penalties for committing these offenses as a registered sex 

offender, is that right?  

THE DEFENDANT:  Yes.  Yes. 

THE COURT:  All right.  Before I can accept the 

guilty plea to these two counts, I need to be assured that 

there are facts which you admit to and are true which would 

support the conviction.  

Ms. Provinzino, do you want to go through that?  

MS. PROVINZINO:  Yes, Your Honor.  

Mr. Loyd, do you see a copy of the plea agreement 

in front of you?  
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THE DEFENDANT:  Yes. 

MS. PROVINZINO:  We're going to cover the factual 

basis or paragraph 2 of the plea agreement starting on page 

2, and the reason we're doing that is, as the Court 

indicated, Chief Judge Tunheim cannot accept your guilty 

plea unless he believes that there would be an adequate 

factual basis, meaning the government could prove your 

guilt beyond a reasonable doubt at trial.  

Do you understand that?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  So I'm going to be asking you a 

series of questions relating to the evidence and how the 

government would prove the case at trial.  If you have any 

questions while I'm -- of me or of your attorney, would you 

please stop me and interrupt me?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  Because if you do answer a 

question, I will assume you understand it. 

THE DEFENDANT:  Correct. 

MS. PROVINZINO:  Is that fair?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  Okay.  So this will be setting 

forth the factual basis for Counts 1 and 5 of the 

indictment, and Count 1 is the sex trafficking of a minor 

count.  You understand that, right?  
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THE DEFENDANT:  Yes. 

MS. PROVINZINO:  And Count 5 is the production of 

child pornography?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  Okay.  So starting at that 

second paragraph, the time frame the government would focus 

on at trial and has evidence for would be from January 23rd 

through on or about January 27th of last year, is that 

correct?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  And that was here in the state 

and District of Minnesota that you recruited a minor 

individual known to you but referred here in the plea 

agreement by the initials A. J., is that correct?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  And you know who A. J. is, is 

that right?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  And you recruited her to commit 

sexual acts in exchange for money in Minneapolis, 

Minnesota, is that right?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  And during that time, there were 

advertisements posted of A. J. on backpage.com, is that 

correct?  
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THE DEFENDANT:  Yes. 

MS. PROVINZINO:  You and your codefendant, 

Ms. Belcher, participated in that posting of her on 

backpage, is that correct?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  And those were to offer her for 

commercial sex.  That was the purpose, is that right?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  So on or about January 23rd of 

last year, A. J. in fact did meet with a John, is that 

correct?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  And that was what is called an 

in-call, is that right?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  And so you were waiting outside 

the apartment while that John came in, is that correct?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  Waiting until the commercial sex 

act was over?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  And at relevant times, you 

provided A. J. with things like condoms, is that correct?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  And she would use those for the 
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commercial sex acts.  You also provided her with alcohol 

and marijuana, is that correct?  

THE DEFENDANT:  Yes, but I mean, it was there.  I 

mean, I don't smoke weed.  I drink.  It was available to 

her.  I will say that. 

MS. PROVINZINO:  Okay.  And as I recall, you then 

produced a video.  Do you remember this?  You were holding 

your cell phone, and you produced a video of the girls, and 

they were talking about drinking and using weed?  

THE DEFENDANT:  Yeah. 

MS. PROVINZINO:  So you participated in that and 

provided those to them, is that correct?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  And the purpose of that was to 

cause A. J. to engage in those commercial sex acts, is that 

right?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  So that's one of the ways you 

would get somebody to engage in prostitution, give them 

alcohol and marijuana.  Would you agree with me on that?  

THE DEFENDANT:  Yeah -- no, I wouldn't agree with 

you on that, but I know what you mean. 

MS. PROVINZINO:  Okay.  

THE DEFENDANT:  But that's not the way -- I know 

she said she smoked weed or whatever, but that wasn't how I 
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got her to do what she did. 

MS. PROVINZINO:  Okay.  So you recruited her, 

right?  

THE DEFENDANT:  And we talked and got an 

understanding, and that was -- after we came to a 

conclusion about what we were going to do and how we were 

going to do it. 

MS. PROVINZINO:  Okay.  

THE DEFENDANT:  Then we proceeded. 

MS. PROVINZINO:  Okay.  So you're not disputing 

that the government would have evidence to say in that 

apartment building you and Ms. Belcher made alcohol and 

marijuana available to the minor girls, right?  

THE DEFENDANT:  No. 

MS. PROVINZINO:  Okay.  So we could draw 

different conclusions about why you did that, is that fair 

to say?  

THE DEFENDANT:  True. 

MS. PROVINZINO:  You had other ways that you 

could get her to engage in the commercial sex act, aside 

from the alcohol and marijuana, is that fair to say?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  So the money that A. J. received 

then was placed in a cereal box in the kitchen, is that 

right?  
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THE DEFENDANT:  Yes. 

MS. PROVINZINO:  That money was for you and for 

your codefendant, Ms. Belcher?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  At all times, and we are 

referring to that January 23rd through January 27th period, 

you either knew or recklessly disregarded the fact that A. 

J. wasn't yet 18 years old, is that correct?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  You never asked to see a 

driver's license.  

THE DEFENDANT:  I asked how old she was, and she 

said -- actually, I did ask for some kind of formal ID, and 

she said she didn't have an ID so -- 

MS. PROVINZINO:  Okay.  And on one of those days, 

January 26th of last year, you actually picked her up and 

dropped her off from the high school she attended, is that 

correct?  

THE DEFENDANT:  No, I didn't, but that's what it 

says.  So I mean, I mean, I don't know.  I don't know if 

they got cameras -- 

MR. McGLENNEN:  May I have a moment?  

THE COURT:  Sure. 

 (Counsel confers with defendant.) 

MS. PROVINZINO:  Let's clarify that a bit.  So we 
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have, the government would have evidence or would offer 

evidence through testimony of other witnesses that you 

actually picked up A. J. from Coon Rapids High School.  

You wouldn't be disputing that, is that correct?  

THE DEFENDANT:  No, I wouldn't. 

MS. PROVINZINO:  Okay.  So the point of all that 

is that you either knew or really didn't care about the 

fact that she was under 18, is that a fair statement?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  Okay.  And so also on or about 

January 24th of last year in the state and District of 

Minnesota, you used then 17-year-old A. J. to engage in 

sexually explicit conduct, is that correct?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  Okay.  And the purpose of that 

was to produce a visual depiction of that conduct or a 

video, right?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  You had your cell phone?  

THE DEFENDANT:  Mm-hmm (Yes). 

MS. PROVINZINO:  And that video depicted what we 

call in child pornography related terms the lascivious 

exhibition of the child's genitals, is that correct?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  And so the specific video 
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identified in Count 5, which has a title 20150124, so that 

would indicate it was taken on January 24th of last year.  

Is that your understanding? 

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  And it was _002338.mp4, so it 

was a video?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  That that particular video 

depicted the 17-year-old victim A. J. on her back with her 

feet in the air, is that correct?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  And when you were taking that 

video, what you captured was her vagina and anus exposed 

while she was twerking, is that correct?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  And that was something that you 

instructed her and Ms. Belcher to do, is that right?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  So that was produced on your 

Samsung Galaxy S5 cellular telephone, is that correct?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  And you're not disputing that 

the government would be able to show that that Samsung 

Galaxy cell phone had been manufactured outside the state 

of Minnesota, is that correct?  
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THE DEFENDANT:  Correct. 

MS. PROVINZINO:  So for it to have gotten to you 

last January to create that film, it had to have been 

mailed, shipped or transported in interstate or foreign 

commerce, is that right?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  So the last portion of this just 

deals with your criminal history, and you do have a 

previous conviction under Chapter 117 of the United States 

Code.  I know that is something you and your attorney have 

reviewed, and that's a conviction on January 16th of 2000 

in the Eastern District of Missouri, is that correct?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  And it was a conviction under 

Title 18 of the United States Code Section 2422(a), is that 

correct?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  And it was for inducing an 

individual to travel in interstate commerce to engage in 

prostitution, is that right?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  And at all relevant times to the 

charges in this indictment, so we're looking to January of 

last year, you would have been required to register as a 

sex offender based on that conviction, is that correct?  
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THE DEFENDANT:  Yes. 

MS. PROVINZINO:  So those are facts the 

government would intend to prove and would be able to prove 

beyond a reasonable doubt at trial, Your Honor. 

THE COURT:  Mr. McGlennen, anything you would 

like to add?  

MR. McGLENNEN:  Only some of his hesitancy in 

talking about the agreement between A. J. and himself, 

which you will learn if you don't already know, is that 

some of these minors were already appearing on this, these 

websites before.  Not that it makes any difference to the 

crime involved, but it does cause him to think back, this 

is how I saw them, so then I approached them, and that's 

his hesitancy. 

THE COURT:  I see.  

MR. McGLENNEN:  He clearly is, I believe, guilty 

of this crime, and I advised him to plead guilty 

accordingly. 

THE COURT:  What was A. J.'s age at the time, do 

we know?  

MS. PROVINZINO:  17, Your Honor. 

THE COURT:  Okay.  

MS. PROVINZINO:  She turned 18 last May. 

THE COURT:  I see.  Okay.  

MS. PROVINZINO:  So you understood or knew that 
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A. J. had previously been caused to engage in prostitution 

activities, is that correct, prior to when you recruited 

her?  

THE DEFENDANT:  Yes. 

THE COURT:  When you asked her for an ID, she 

said she didn't have one?  

THE DEFENDANT:  No, but she just proclaimed that 

she was 18, and I kind of took it for her face, I mean, 

word of mouth. 

THE COURT:  Did you think she was 18 at the time 

or not?  

THE DEFENDANT:  At the time, yeah, but then I was 

somewhat in doubt, you know. 

THE COURT:  Okay.  All right.  I think for 

purposes of the record, perhaps we should have a definition 

of the word "twerking"?  

MS. PROVINZINO:  You are correct, Your Honor.  I 

had a long discussion with Mr. Shiah about this.  Let me 

see if I can -- 

MR. McGLENNEN:  You can imagine that 

conversation, Judge. 

THE COURT:  I imagine, yes. 

MS. PROVINZINO:  So you took the video, correct?  

THE DEFENDANT:  Yeah. 

MS. PROVINZINO:  Okay.  And during the time, your 
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instruction as I remember from listening to your 

description of what you wanted to do was, you were 

describing things that she could do with her tricks or with 

the Johns, is that right?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  And the idea behind this was, 

this would be sexually enticing or exciting to the men that 

she would be meeting with?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  Okay.  And I'll have you 

describe it.  Twerking is something that kind of got some 

notoriety because of Miley Cyrus, is that right?  

THE DEFENDANT:  Yes.  That, too, and also it's 

like something like the girls do when they are dancing or 

entertaining on the stage when they are dancing in a club 

or whatever. 

MS. PROVINZINO:  Yes.  So in this case, you 

actually had A. J. on the floor with her hands down, is 

that correct?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  So her feet were in the air, and 

you were directly on top of her and shooting down at her 

crotch, her vaginal area, is that correct?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  So describe to the Court what 
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twerking is. 

THE DEFENDANT:  It's a form of dancing.  I would 

say more of an exotic dancer's performance, a form of 

dancing. 

THE COURT:  A kind of movement that they make.  

Is that what it refers to? 

THE DEFENDANT:  Yes. 

MR. McGLENNEN:  Pelvic thrusts or the like. 

THE COURT:  I'm sorry?  

MR. McGLENNEN:  I said pelvic thrusts or the 

like. 

THE DEFENDANT:  Yes. 

MR. McGLENNEN:  I believe that's it. 

THE COURT:  All right.  And the purpose of the 

video was to use during her commercial sex sessions, or was 

it to entice other customers, or what was the purpose of 

the video?  

THE DEFENDANT:  The purpose was just practicing 

dance moves, actually.  I wasn't to entice -- 

THE COURT:  So it wasn't to use with other 

potential customers?  

THE DEFENDANT:  No.  But they were just talking 

about dancing on the stage and moves that you do on the 

stage, and I just decided to -- 

THE COURT:  I see. 
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MS. PROVINZINO:  As I understood, this was to 

sort of train A. J. for what she would do with commercial 

sex tricks.  Is that a correct understanding?  You had 

Ms. Belcher showing her there what to do, is that correct?  

THE DEFENDANT:  Yeah.  I understand, but what 

they were actually doing was just, they were shaking.  They 

were talking about dancing on the stage, not to the clients 

or nothing.  

They were talking about when they dance on the 

stage, this is what you would do on the stage. 

MS. PROVINZINO:  Okay.  But you had her 

specifically doing that on the floor and not on a stage?  

THE DEFENDANT:  Yes.  Yes.  They were, I guess 

you would say, trying to figure, I mean, trying to figure 

out how to get it down to a science as far as twerking on a 

stage. 

MS. PROVINZINO:  Okay.  To be clear, she had no 

clothing on.  So you could see her vaginal area and her 

anus when you were taking the video of her, correct?  

THE DEFENDANT:  Yes. 

MS. PROVINZINO:  So you're not disputing that 

that would constitute child pornography?  

THE DEFENDANT:  No. 

THE COURT:  All right.  The prior conviction in 

Eastern District of Missouri, did that involve a minor or 
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not?  

MR. McGLENNEN:  That's a question, Judge, that we 

may offer you.  If I may answer?  

THE COURT:  Sure.  Go ahead.  Absolutely.  

MR. McGLENNEN:  He pled guilty under the statute 

here, which does not have as an element the involvement of 

a child.  It's not in the elements of the offense, and it's 

not stated in the statute, and it might have been as part 

of a plea bargain.  When he came to be sentenced, he was -- 

they used the guidelines for someone who committed a crime 

not involving a child.  

However, he was asked, and he did state in his 

plea agreement, that one of the ladies involved in his 

transporting them was 16, and for that reason, his sentence 

was enhanced four levels and then reduced two levels by 

mitigation.  He had five levels, and so the question is 

under the guidelines if you have a prior sex crime 

involving a minor then it's a 25-year minimum. 

The question is:  Do you look at the facts behind 

the charge or not?  

THE COURT:  Interesting. 

MR. McGLENNEN:  And that's the question that you 

will have, and we have no disagreement about the facts and 

what -- counsel has supplied me, and I have talked to his 

lawyer down there, and so we would be happy to even supply 
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your law clerks with that today if they wanted.  

I could find no case law that directly touches it 

anywhere, so it will be a matter of first impression as I 

see it now.  Counsel has a strong argument on her side for 

a number of reasons, and I'll try to make up some on my 

side, too.  That's where we're going.  

We anticipate a sentencing hearing on the law of 

the matter.  I think I'm correct about that. 

THE COURT:  All right.  That's helpful. 

MR. McGLENNEN:  You're welcome. 

THE COURT:  Thank you for previewing that.  

All right.  The Court finds a sufficient factual 

basis for the two convictions.  Paragraph 4 contains the 

maximum penalties which you have a right to know about, 

Mr. Loyd, before entering guilty pleas.  

As to Count 1, there is a mandatory minimum of 

ten years, a maximum of life.  The supervised release term 

has to be at least five years.  It can be a maximum of life 

on supervised release, a $250,000 maximum fine and a $100 

special assessment. 

As to Count 5, the mandatory minimum could be 15 

or it could be 25 years, depending on this determination 

that we have just discussed, and you understand all that, 

don't you, Mr. Loyd?  

THE DEFENDANT:  Yes. 
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THE COURT:  Okay.  The maximum term in prison is 

50 years, a similar supervised release term and fine and a 

second $100.  

Now, in this case are we looking at possible 

restitution, Ms. Provinzino, or not?  

MS. PROVINZINO:  There may be.  We will reach out 

to the victims again as we approach that, but I'm not aware 

of anything specific at this point in time. 

THE COURT:  All right.  Okay.  

And, Mr. Loyd, you understand that if you violate 

any condition of supervised release when you're released 

from prison, you could go back to prison for that 

violation, don't you? 

THE DEFENDANT:  Yes. 

THE COURT:  Okay.  Paragraph 6 contains the 

guideline calculations.  The sentencing guidelines are 

advisory to the Court, Mr. Loyd.  I am required to 

determine how they apply to you and to take them into 

account.  

It sounds like mandatory minimums might be 

governing this sentence more than the guidelines, but I 

will make that determination when we get to sentencing as 

to how they apply, and so what we have here is simply a 

recommendation.  It could be different once we get to 

sentencing.  
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Do you understand?  

THE DEFENDANT:  Yes. 

THE COURT:  Okay.  For the sex trafficking count, 

base offense level is 30 because a minor was involved.  

There is a two-level increase because of the use of the I 

guess the Internet, I would say, to entice the person to 

engage in conduct with the minor, and that's an increase of 

two and then another increase of two because the offense 

involved the commission of a sex act or sexual conduct. 

This enhancement for a repeat offender, the 

prosecution believes that the offense level rises to 37 

rather than the 34, and the defense is reserving the right 

to challenge that application at sentencing.  

Do you understand that, Mr. Loyd?  

THE DEFENDANT:  Yes, sir. 

THE COURT:  Okay.  And as to Count 5, which is 

production of child pornography, the base offense level is 

32, and again there is a dispute because of the prior 

offense.  The government believes the offense level should 

be 34, and the defense reserves the right to challenge that 

and to argue that it's 32.  

Now, on the next page, sorry about the 

complexities here, but because there are two offenses, 

there has to be what is called grouping that goes on, and 

the recommendation is that the adjusted offense level 
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should be 39, three-level downward adjustment for 

acceptance of responsibility.  

It's believed your Criminal History Category is 

VI, and that we can't tell for sure, but it has to be at 

least V because of the repeat offense.  If it is level 36 

with the Criminal History Category VI, the range would be 

324 to 405 months of imprisonment.  It would be lower if 

it's Criminal History Category V. 

So essentially we're looking at probably a bottom 

of 300 months, 300 to 365 if it's Category V.  If the 

offense level is lower at 33 depending on your position, 

then the range would be lower, 235 to 293, and then 

slightly lower than that if your Criminal History Category 

is lower. 

So if the 300 months applies, then the range 

would be 300 months and up no matter what, even if the 

offense level is lower.  This is kind of complicated, 

Mr. Loyd.  

Do you have any questions about this?  

THE DEFENDANT:  No, sir. 

THE COURT:  Okay.  There is a lot of different 

possibilities there, I recognize, and the ultimate result 

won't be known until the sentencing hearing.  The probation 

office will do some work in the meantime and will make 

recommendations to the Court.  Those are only 
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recommendations.  You'll have a chance to argue for what 

you think is the correct sentence.  Mr. McGlennen will be 

making those arguments for you.  

You understand that, correct?  

THE DEFENDANT:  Yes. 

THE COURT:  Okay.  And you understand that we 

can't make any final determinations on these matters today, 

correct?  

THE DEFENDANT:  Yes. 

THE COURT:  Okay.  Do you have anything to add 

about these possible ranges, Ms. Provinzino?  

MS. PROVINZINO:  No.  I think the Court has 

identified some of the complexity based on how we address 

that prior, and I know, Mr. Loyd, you can appreciate that 

your attorney and I over the past several weeks have gone 

through multiple drafts and iterations, and I know he has 

met with you to address those with you and to answer your 

questions.  

Is that a fair characterization of this process?  

THE DEFENDANT:  Yes. 

THE COURT:  All right.  

MR. McGLENNEN:  Mr. Loyd, I've asked you, and we 

have talked in all of those, I think as the Court has 

stated here, I told you that I was unsure of the outcome 

based on past law that would guide us to a firm answer, 
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that it is a question that is still open. 

THE DEFENDANT:  Yes. 

MR. McGLENNEN:  Did you hear me say that?  

THE DEFENDANT:  Yes. 

MR. McGLENNEN:  Thank you. 

THE COURT:  All right.  The fine range looks like 

anywhere between 70,500 up to 200,000, and supervised 

release likely will be somewhere between five years and 

life on supervised release.  

All right.  We've talked about the $200 special 

assessment and the possibility of restitution.  

Do we have any forfeiture issues to address, 

Ms. Provinzino?  

MS. PROVINZINO:  I believe the only things would 

be some of the personal property used to produce the 

videos, some of the telephones and -- 

THE COURT:  The smart phones?  

MS. PROVINZINO:  But otherwise there really isn't 

a lot in terms of any proceeds or other items used. 

THE COURT:  All right.  You understand that a 

consequence of this conviction will be a requirement to 

register as a sex offender when you're released from 

prison.  You understand that, don't you?  

THE DEFENDANT:  Yes. 

THE COURT:  Okay.  That's not something that the 
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Court imposes.  That's imposed by the law for conviction of 

these types of offenses.  Do you understand?  

THE DEFENDANT:  Yes. 

THE COURT:  It's likely going to be a condition 

of your supervised release that you comply with that law, 

so just so you know that that's where that will come up.  

Okay?  

THE DEFENDANT:  Okay.  Yes. 

THE COURT:  All right.  And you're also agreeing 

to have no contact with the victims of this offense.  There 

are four initialed names there and then the codefendant, 

Ms. Belcher -- 

THE DEFENDANT:  Yes. 

THE COURT:  -- while you are in custody.  Do you 

understand?  

THE DEFENDANT:  Yes. 

THE COURT:  Okay.  All right.  You're also giving 

up your right to challenge the conviction or the sentence 

at a later time using a civil statute.  That's listed in 

paragraph 14.  Do you understand that?  

THE DEFENDANT:  Yes. 

THE COURT:  Okay.  Do you have any questions 

about your plea agreement, Mr. Loyd?  

THE DEFENDANT:  No, sir. 

THE COURT:  Other than what's in writing in this 
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document, has anyone made any other promises to you in an 

effort to get you to plead guilty?  

THE DEFENDANT:  No. 

THE COURT:  Anyone try to force you to plead 

guilty?  

THE DEFENDANT:  No. 

THE COURT:  Are you doing so voluntarily?  

THE DEFENDANT:  Yes. 

THE COURT:  You believe you're guilty of this 

offense?  

THE DEFENDANT:  Yes. 

THE COURT:  All right.  I need to go through a 

number of matters involving rights that you are giving up 

by pleading guilty because I can't accept a guilty plea 

unless I'm assured you know what rights you're giving up as 

part of that process. 

There are two rights that you're not giving up.  

One is your right to appeal the sentence if you believe 

that the Court has imposed a sentence that is unlawful or 

is unreasonable.  Do you understand that right that you 

have?  

THE DEFENDANT:  Yes. 

THE COURT:  And by "appeal" I mean asking another 

court to review the sentence that is imposed by this Court, 

which is a statutory right that you have.  The other right 
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is your right to be represented by legal counsel.  If you 

cannot afford a lawyer, the Court would provide a lawyer 

for you at no charge to you for all of these proceedings, 

including if you went to trial.  

Do you understand that right?  

THE DEFENDANT:  Yes. 

THE COURT:  Now, there are other rights that are 

associated with the right of going to trial that you give 

up when you enter a guilty plea.  You have a right to plead 

not guilty to all of the offenses charged against you, all 

five counts, and to continue that plea throughout all 

proceedings here in court.  

You have a right to have your case heard quickly.  

You can have a trial within 70 days of the date of the 

indictment if you wish.  The Court is obligated to provide 

you with a speedy trial.  You also have a right to see all 

of the evidence that the prosecutor has and is prepared to 

use against you during the trial, and you have a right to 

challenge that evidence if you believe it's inadmissible.  

When you enter a guilty plea, you give up forever 

your right to challenge the evidence, and you are agreeing 

that it can be used to support your conviction.  The trial 

would be before a jury, which means that a jury would 

decide whether you're guilty or not guilty of these crimes, 

not a judge. 
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Your right to a jury trial includes the fact that 

we would summon a group of individuals chosen randomly from 

the people of Minnesota.  They would be called in and 

questioned, and you and Mr. McGlennen would participate in 

the selection of twelve jurors for this case, and the jury 

will ultimately make the decision whether the prosecutor 

has proven the charges against you beyond a reasonable 

doubt, which is a very high standard to meet. 

The prosecutor must bring in evidence.  You are 

presumed to be innocent, and you have no burden to come 

forward with evidence to try to prove that you're not 

guilty or to prove that you are innocent.  It's the 

prosecutor's burden to come forward with evidence, and you 

have a right to be present in court to see and hear the 

witnesses and to have them cross-examined by your lawyer in 

your defense. 

You have an absolute right not to testify during 

this trial.  The Constitution protects you from being 

compelled to testify at a criminal proceeding against you, 

and no one can hold that against you if you choose not to 

testify.  In fact, the prosecutor can't even mention that 

in front of the jury.  That's an absolute right that you 

have, a right that you may voluntarily waive and testify in 

your own defense if you wish.  

You also have a right to use the Court's subpoena 
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power to gather evidence from third parties that you feel 

is necessary, and you can also summon witnesses who you 

would like to have testify for you.  After the trial is 

over, the jury will deliberate in private after being 

instructed by the Court on what the law is, and they will 

make their determinations as to whether the prosecution has 

proven the case beyond a reasonable doubt. 

Before you can be convicted on a charge, all 

twelve Members of the Jury must agree that the prosecution 

has met their burden.  If you are convicted on any count, 

you have a right to appeal that decision to the Court of 

Appeals.  If you are found not guilty on any of the counts, 

then the case is over as to that count because the 

government cannot appeal a jury's not guilty verdict. 

Now by entering a guilty plea today, if the Court 

accepts that plea, then there is going to be no trial, and 

you will have given up these rights that are associated 

with the right to go to trial that I have just described 

for you.  

Do you understand those rights?  

THE DEFENDANT:  Yes. 

THE COURT:  Do you have any questions about them?  

THE DEFENDANT:  No, sir. 

THE COURT:  All right.  Before I ask Mr. Loyd to 

state on the record how he intends to plead, anything else 
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that we should specifically address, Ms. Provinzino?  

MS. PROVINZINO:  No, Your Honor. 

THE COURT:  How about you, Mr. McGlennen?  

MR. McGLENNEN:  No, Your Honor.  Thank you. 

THE COURT:  Okay.  So, Mr. Loyd, you are charged 

in Count 1 with the crime of sex trafficking of a minor in 

violation of United States law.  How do you now plead to 

the charge in Count 1, guilty or not guilty?  

THE DEFENDANT:  Guilty. 

THE COURT:  And as to Count 5, you are charged 

with the crime of production of child pornography.  How do 

you now plead to that charge, guilty or not guilty?  

THE DEFENDANT:  Guilty. 

THE COURT:  All right.  It is the finding of the 

Court in the case of the United States of America versus 

Phillip Dwayne Loyd that the defendant, Mr. Loyd, is fully 

competent.  The Court finds he is capable of entering an 

informed plea to each of these two charges.  

Further, the Court finds that Mr. Loyd is fully 

aware of the nature of the charges that have been brought 

against him and that he understands the potential 

consequences of his guilty pleas and convictions.  The 

Court finds the guilty pleas to be knowing and voluntarily 

and supported by a sufficient factual basis that is based 

on the admissions made here in court today by the 

CASE 0:15-cr-00142-JRT-SER   Document 130   Filed 12/09/16   Page 34 of 38

App. 44



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

KRISTINE MOUSSEAU, CRR-RPR 

(612) 664-5106

35

defendant.  

The Court will therefore accept the guilty pleas, 

and the Court will accept the plea agreement, and Mr. Loyd 

is now adjudged guilty of the two offenses for which he has 

just now pled.  We will set a date today for sentencing.  

We will probably set it maybe four months out or so, but I 

want to advise you about what is going to happen next, 

Mr. Loyd.  

I'm referring you to the United States Probation 

Office.  They will complete a presentence investigation.  

This is very important.  The probation office is gathering 

material that I need in order to make sentencing decisions 

in this case.  You will be interviewed by the probation 

officer, and you may have Mr. McGlennen with you when you 

are interviewed if you wish.  

After the investigation has been completed, there 

will be a written report drafted.  You should read that 

report through carefully with Mr. McGlennen.  If you have 

any objections, he can raise them and should raise them 

with the probation officer.  

Any objection that cannot be resolved as part of 

that process will be addressed by the Court at sentencing.  

I will resolve any objections after hearing argument from 

both sides and taking additional evidence if necessary. 

You should remember, Mr. Loyd, that at sentencing 
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you have a right to speak.  I will give you that 

opportunity before I make any sentencing decisions in the 

case.  

Do you have any questions about the process 

moving forward?  

THE DEFENDANT:  No, sir. 

THE COURT:  All right.  Do we have a date about 

four months out, thereabouts, Heather?  

THE CLERK:  I would offer Monday, May 16th at 

11:00 a.m. 

THE COURT:  Okay.  

MR. McGLENNEN:  Sure. 

THE COURT:  Okay.  

MS. PROVINZINO:  That works for the government as 

well. 

THE COURT:  All right.  

MR. McGLENNEN:  11:00, did you say?  

THE COURT:  We will certainly try to make that 

date.  If something has to be changed, of course we will be 

in touch with everybody in advance. 

MR. McGLENNEN:  Appreciate it, Your Honor.  Thank 

you. 

THE COURT:  All right.  We have a signed plea 

agreement to file?  

MS. PROVINZINO:  We do, Your Honor.  I'll tender 
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it. 

THE COURT:  Mr. Loyd, you signed this agreement?  

THE DEFENDANT:  Yes. 

THE COURT:  And this is the one that we went 

through here in court today, correct?  

THE DEFENDANT:  Yes. 

THE COURT:  All right.  Anything else, 

Ms. Provinzino?  

MS. PROVINZINO:  No, Your Honor. 

MR. McGLENNEN:  I will just say that if she wants 

to deliver those documents to the Court or to your 

chambers, your law clerks, that would be just fine. 

THE COURT:  All right.  We will take them today 

and have a look at them. 

MS. PROVINZINO:  These are the certified copies 

from the Eastern District of Missouri, and these were 

intended to be exhibits at the sentencing hearing anyway 

so -- 

THE COURT:  All right.  We will put them in with 

the documents for sentencing. 

MR. McGLENNEN:  I'm might add something to that 

at a later time. 

THE COURT:  All right.  That's fine.  

This matter will be continued until the date set 

for sentencing. 
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MS. PROVINZINO:  Thank you. 

THE CLERK:  All rise.  

(Court was adjourned.) 

* * *

I, Kristine Mousseau, certify that the foregoing 

is a correct transcript from the record of proceedings in 

the above-entitled matter.

Certified by:  s/  Kristine Mousseau, CRR-RPR         

                Kristine Mousseau, CRR-RPR
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SUPREME COURT RULE 14.1(g)(i) STATEMENT 

1. Petitioner filed a motion to vacate his sentence resulting from a federal 
conviction. In the motion, Petitioner alleged facts that contradicted his 
guilty plea but which were not implausible. The motion was denied 

without an evidentiary hearing (Question 1) by the court of first instance. 

The decision was not appealable, and the appellate court denied a 
request for a Certificate of Appealability. These issues were raised 

before the court of first instance in Petitioner’s Memorandum in Support 

of Motion to Vacate, Set Aside, or Correct a Sentence (Aug. 06, 2019). 

See 0:15-cr-00142-JRT-SER (Dist. Minn.) The same or similar issues were 

raised before the appellate court in Petitioner’s Application for Certificate 

of Appealability (July 30, 2020). See 20-2575 (8th Cir.).

2. Petitioner was required to show that jurists of reason could disagree with 
the court’s decision in order to receive a Certificate of Appealability 
(Question 2) from either the court of first instance or in the appellate court. 
In denying Petitioner’s Motion to Vacate, the district court preemptively 
denied a Certificate of Appealability.  Petitioner applied for a Certificate of 
Appealability with the Eighth Circuit Court of Appeals. The application 
was rejected.
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MICHAEL MCGLENNEN 

CRIMINAL DEFENSE LAWYER 

 

BARRISTERS TRUST BUILDING TELEPHONE: 612 454 4268 

247 THIRD AVENUE SOUTH HOME OFFICE: 952 938 3696 

MINNEAPOLIS, MN  55415  CELL: 612 719 8830 

                                                           Email and Facsimile 

                DOWNTOWN OFFICE                                                       HOME OFFICE 

     mydowntownoffice@earthlink.net                               myhomeoffice@earthlink.net                 

          FACSIMILE:  612 341 0116                                             FACSIMILE:  952 938 7596 

 

August 17, 2015 

By ECF Only 

 

 

Magistrate Judge Steven E. Rau  

Warren E. Burger Federal Building and U.S. Courthouse, 

316 North Robert Street, 

Saint Paul, Minnesota 

 

Re: United States of America v. Phillip Dwayne Lloyd 

        Court File No. 15-cr-142 (JRT/SER) 

 

Dear Magistrate Rau: 

 

Having reviewed the discovery timely provided and having discussed the 

matter with Mr. Lloyd and AUSA, Ms. Laura Provinzino, I have determined to seek 

neither dispositive nor non-dispositive assistance from the Court.  I will not be filing 

motions on Mr. Lloyd’s behalf. Consequently, I respectfully request that Mr. Lloyd and I 

be excused from attending the motions hearing now set for September 9, 2015, at 9:00 

a.m. (Doc. 29). 

 

Sincerely, 

 

 

/s/ Michael McGlennen 

Michael McGlennen 
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