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THIS CAUSE having been heard and considered, it is
ORDERED and ADJUDGED:

PER CURIAM (O'MALLEY, REYNA, and HUGHES, Circuit
Judges).

AFFIRMED. See Fed. Cir. R. 36.

ENTERED BY ORDER OF THE COURT

November 9, 2020 /s/ Peter R. Marksteiner

Date Peter R. Marksteiner
Clerk of Court
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Appellant,
V.
DEPARTMENT OF THE INTERIOR,
Respondent.
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Before Board Judges HYATT, VERGILIO, and KULLBERG.
Opinion for the Board by Board Judge KULLBERG. Board Judge VERGILIO concurs.
KULLBERG, Board Judge.

Respondent, Department of the Interior (DOI or Government), and appellant,
Optimum Services, Inc. (OSI), have filed cross-motions for summary relief.'! At issue is

! The Board’s revised rules replaced the term summary relief with summary

judgment. 48 CFR 6101.8(f) (2018). The Government’s motion preceded that change in the
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whether the termination of OSI’s contract for convenience in response to a post-award
protest was a breach of contract. OSI seeks recovery of its anticipated profits. For the
reasons stated below, the Board denies OSI’s motion, grants DOI’s motion, and denies the
appeal.

Background

On June 16, 2008, the National Park Service (NPS), an agency within DOI, issued
solicitation N5297080232 (solicitation) for ecological restoration services in the Everglades
National Park in Florida. Appeal File, Exhibit 9 at 2.> The description of work in the
solicitation noted that the Everglades National Park encompassed more than 1.5 million acres
and provided, generally, for “on-site ecological restoration . . . with the recovery of a pre-
existing ecosystem . . . that . . . has been physically disturbed.” Exhibit 2 at 99. One area
identified for such restoration was the “Hole-in-the- Donut (HID).” Id. The HID consisted
of “approximately 6040 acres [that were] once virtually a monospecific stand of an invasive
exotic plant called Brazilian pepper.” /d.

On December 23, 2008, NPS awarded to OSI contract C2000091200 (contract).
Exhibit 2 at 1. NPS awarded the contract after OSI had filed a protest at the Government
Accountability Office (GAO)® that challenged NPS’ September 18, 2008, award of the
contract to Westwind Contracting, Inc. (WCI). Exhibits 3, 5. In response to OSI’s protest,
NPS took corrective action that included further discussions and a new source selection
decision.* Exhibits 6, 25. NPS terminated WCI’s contract the same day that it awarded
OSI’s contract. Exhibit 8.

The contract was an indefinite-delivery/indefinite-quantity (IDIQ) contract with a base
year and four option years for restoration services in the Everglades National Park. Exhibit 2
at 6, 10. Paragraph B.1 of the contract provided that “the minimum quantity of services

Board’s rules, and appellant filed its motion shortly afterward.

2 All exhibits are found in the appeal file, unless otherwise noted.

3 On July 7, 2004, the General Accounting Office was renamed the Government
Accountability Office. Pub. L. No. 108-271, § 8(a), 118 Stat. 814 (2004). References to
GAO in this decision will refer to either the Government Accountability Office or the
General Accounting Office, depending on when that name was in use.

* On November 17, 2008, GAO dismissed Optimum’s protest. Optimum
Services, Inc., B-400677 (Nov. 17, 2008).
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ordered by the Government shall equal $2 million worth of services.” /d. at 6. Additionally,
paragraph F.3 of the contract stated that “[t]he contractor is guaranteed a minimum of
$2 million during the life of the contract.” /d. at 10.

The contract incorporated in full Federal Acquisition Regulation (FAR) clause
48 CFR 52.249-2 (2007) (FAR 52.249-2), Termination for Convenience of the Government
(fixed price), May 2004, that provided, in pertinent part, the following:

(a) The Government may terminate performance of work under this
contract in whole or, from time to time, in part if the Contracting Officer
determines that a termination is in the Government’s interest. The Contracting
Officer shall terminate by delivering to the Contractor a Notice of Termination
specifying the extent of termination and the effective date.

(e)  After termination, the Contractor shall submit a final termination
settlement proposal to the Contracting Officer in the form and with the
certification prescribed by the Contracting Officer.

(f)  Subject to paragraph (e) of this clause, the Contractor and the
Contracting Officer may agree upon the whole or any part of the amount to be
paid or remaining to be paid because of the termination. The amount may
include a reasonable allowance for profit on work done. However, the agreed
amount . . . may not exceed the total contract price as reduced by (1) the
amount of payments previously made and (2) the contract price of work not
terminated.

Exhibit 2 at 79-80. The contract also incorporated in full FAR 52.215-8, Order of
Precedence—Uniform Contract Format, October 1997, that stated, in pertinent part, the
following:

Any inconsistency in this solicitation or contract shall be resolved by giving
precedence in the following order:

(a)  The Schedule (excluding the specifications).

(b)  Representations and other instructions.
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(¢)  Contract clauses.
(d)  Other documents, exhibits, and attachments.
(e)  The specifications.

Id. at 35. Finally, the contract included FAR 52.233-3, Protest after Award, August 1996,
that provided, in pertinent part, the following:

(a)  Upon receipt of a notice of protest (as defined in FAR 33.101) or a
determination that a protest is likely (see FAR 33.102(d)), the Contracting
Officer may, by written order to the Contractor, direct the Contractor to stop
performance of the work called for by this contract. The order shall be
specifically identified as a stop-work order issued under this clause. Upon
receipt of the order, the Contractor shall immediately comply with its terms
and take all reasonable steps to minimize the incurrence of costs allocable to
the work covered by the order during the period of work stoppage. Upon
receipt of the final decision in the protest, the Contracting Officer shall either—

(1)  Cancel the stop-work order; or

(2)  Terminate the work covered by the order as provided in the Default, or
the Termination for Convenience of the Government, clause of this contract.

(e)  The Government’s rights to terminate this contract at any time are not
affected by action taken under this clause.

Id. at 73.

On January 12, 2009, WCI protested NPS” award of the contract to OSI at the United
States Court of Federal Claims (COFC). Exhibit 9. WCI alleged in its complaint that NPS
had violated FAR 15.507 by giving OSI key information from WCI’s second price proposal
without its permission during OSI’s debriefing on September 23, 2008. Id. at 11-13. WCI
also alleged that NPS had not properly evaluated OSI’s proposal. Id. at 13-15. On
January 13, 2008, COFC granted OSI’s motion to intervene in the protest. Exhibit 10.

In a series of conference calls during the period from January 12 to 15, 2009,
employees of NPS discussed how the agency should respond to WCI’s protest. Exhibit 106
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at 7. The contracting officer (CO) at NPS during that period was not present during those
conference calls, but he relied upon “input from other critical attendees.” Id. at 8. OSI’s
written deposition question 9(a) to the CO asked the following: “[W]ho made the NPS’
decision to take corrective action (including the termination for convenience of [OSI’s]
contract) in response to [WCI’s] COFC bid protest?” Id. at 8-9. The CO represented the
following:

Contracting “decisions” don’t become such until the warranted contracting
officer executes the document formalizing the decision. We clearly had a lead
attorney that was guiding us through this process to make sure we were
conducting ourselves in a legally-sufficient manner. The decision to do
corrective action and the termination fell on my shoulders having followed the
advice from [counsel].

Id. at 9.

By letter dated January 15, 2009, NPS’ legal counsel informed the Department of
Justice (DOJ) counsel of the following:

After reviewing the Department of Justice’s recommendations and obtaining
the approvals of relevant program office officials as well as our own
chain-of-command, the U.S. Department of [the] Interior, [the NPS] has
determined to take voluntary corrective action in connection with this matter.
The form of voluntary corrective action will entail the [NPS] cancelling the
current solicitation and terminating the contract award to [OSI] for
convenience. The [NPS] will use a different contractual vehicle for a
particular segment of its needs at the Everglades National Park this season.
This autumn, the [NPS] will solicit a new contract to better reflect its needs.

Exhibit 11. On January 16, 2009, WCI filed a motion to dismiss the protest, and OSI filed
its opposition to the dismissal on January 19, 2009. Exhibits 12, 13. On January 22, 2009,
COFC dismissed the protest over OSI’s objection. Westwind Contracting, Inc. v. United
States, No. 09-25C (Fed. Cl. Jan. 22, 2009). On January 26, 2009, NPS notified OSI that the
contract had been terminated for convenience. Exhibit 17.

On January 23, 2009, OSI filed a protest with GAO, which challenged NPS’ decision
to cancel the solicitation. Exhibit 16. In its response to OSI’s protest, NPS explained that
“another round of pricing would decrease the price proposals so low below the Independent
Government Cost Estimate (IGCE) that either NPS would have to find the prices
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unreasonable or, if not unreasonable, there would be an impact on the performance of the
contract.” Exhibit 20 at 3. Additionally, NPS stated the following:

Because of the short dry season, typically lasting from December to May, no
work can be performed this year under this [request for proposals]. NPS is
using a different contractual vehicle to accomplish some work during the
remainder of this dry season. This other contract will not decrease the amount
of acreage to be covered in the re-solicitation because the IDIQ contract cannot
cover all acreage of work. Additionally, NPS faced the risk of losing the
funding, which is provided by the state of Florida through a mitigation bank
fund, if NPS did not conduct any work this dry season.

Id. at 3 n.2.

GAO denied OSI’s protest. Optimum Services, Inc., B-401051, 09 CPD ¢ 85
(Apr. 15, 2009). With regard to cancellation of the solicitation, GAO’s decision stated the
following:

We have held that a reasonable basis for cancellation exists where the
solicitation does not accurately reflect the agency’s requirements. Due to
reduced funding levels, the agency here recognized that the solicitation did not
accurately reflect its requirements given that the maximum estimated order
quantities for the CLINs were overstated, as were the maximum order dollar
values for the base and option periods.

Id. at 3-4 (citations omitted). GAQO’s decision also dismissed as “mere inference and
supposition” OSI’s contention that NPS’ “articulated reasons for canceling the solicitation
[were] essentially a pretext . . . motived by the . . . desire to avoid resolving [WCI’s] protest
in court.” Id. at 3 n.1.

On February 12, 2009, NPS issued solicitation N5297090038 for “Environmental
Remediation of the ‘“HID.”” Exhibit 21 at 1-2. Subsequently, on March 11, 2009, NPS
awarded contract C5297090038 to Cherokee Enterprises, Inc. (CEI) in the amount of
$1,325,531. Id. at 2. On August 21, 2009, NPS issued another solicitation for land
restoration and vegetation clearing for the HID area at the Everglades National
Park. Exhibit 31 at 2. The solicitation provided for “Multiple IDIQ Award . . . to eligible
8a Contractors registered in the South Florida District of the [Small Business
Administration].” /d. On February 4, 2010, NPS awarded contracts under the solicitation
to CEI and Homestead Concrete & Drainage, Inc. (Homestead). Exhibits 31 at 3,
32 at 3. OSI contends that it was ineligible for an award because the contracts were “8-A set



10a

CBCA 4968 7

aside contracts (instead of Small Business Set Aside Contracts), for which [it] could not
qualify.” Appellant’s Second Amended Set of Undisputed Facts at 99-100.

On January 15, 2015, OSI submitted to NPS its claim for termination costs in the
amount of $21,468 and a breach of contract claim in the amount of $584,785. Exhibit 73
at 1. OSI contended that NPS breached the contract because it did not purchase the minimum
quantity of $2 million before terminating the contract, and the termination of the contract was
either done in bad faith or was an abuse of discretion. /d. at 6-21. OSI computed its breach
of contract damages based upon its anticipated profits on $2 million, the minimum amount
of services to be purchased under the contract. /d. at 22.

The CO’s decision, which was dated June 12,2015, allowed OSI payment of only its
incurred costs in the amount of $21,468 and denied the remainder of OSI’s claim for breach
of contract damages. Exhibit 1 at 8. On September 18, 2015, OSI submitted to NPS its
invoice in the amount of $21,468. Exhibit 74. On September 28, 2015, OSI executed a
release of claim in which it agreed that NPS’ payment of $21,468 was a release of all claims
with the exception of its breach of contract damages claim. Exhibit 75. OSI filed a timely
appeal of the CO’s decision. Subsequently, each party filed a motion for summary relief.

Discussion

Both DOI and OSI have moved for summary relief regarding the issue of whether
NPS’ termination of the contract for convenience was a breach of contract. OSI has accepted
payment from NPS for its actual costs incurred under the contract, and the only issue before
the Board is whether OSI 1s entitled to recover breach of contract damages. DOI’s motion
for summary relief argues that neither of the grounds for breach of contract asserted in OSI’s
claim, bad faith and abuse of discretion, are supported by the facts in this
appeal. Additionally, DOI contends that the contract did not require NPS to purchase the
required minimum under the contract before terminating the contract for convenience. For
those reasons, DOI urges that the appeal be denied.

OSI’s motion alleges that the termination of its contract for convenience was the result
of either bad faith or an abuse of discretion, and, in the alternative, OSI argues that it was a
breach of contract for NPS to terminate the contract before purchasing the guaranteed
minimum of $2 million. With regard to its allegation of bad faith, OSI contends that NPS
terminated the contract in order to obtain a better price for the work from a different
contractor. OSI contends that the termination of its contract was an abuse of discretion
because WCl’s protest lacked merit, and NPS had alternatives to terminating the contract in
response to WCI’s protest. Additionally, OSI contends that NPS’ decisions to cancel the
solicitation and award contracts to CEI and Homestead were unreasonable. Finally, OSI
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argues that the CO did not make an independent decision to terminate the contract because
he relied upon the advice of legal counsel.

The Board rules on the parties’ motions for summary relief according to the same
standard for summary judgment. See GE Capital Information Technology Solutions-Federal
Systems v. General Services Administration, GSBCA 15467,01-2 BCA 931,445, at 155,306
(summary relief is the analogous procedure to summary judgment). Summary judgment is
only appropriate where there is no genuine issue of material fact. Andersonv. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986). “Only disputes over facts that might affect the outcome of
the suit under the governing law will properly preclude the entry of summary judgment.” 7d.
It is not the judge’s function “to weigh the evidence and determine the truth of the matter.”
Id. at 249. All justifiable inferences and presumptions are to be resolved in favor of the
nonmoving party. Id. at 255.

The moving party has the initial responsibility of stating the basis for its motion and
“identifying those portions of ‘the pleadings, depositions, answers to interrogatories, and
admissions on file, together with affidavits, if any,” which it believes demonstrate the
absence of a genuine issue of material fact.” Celotex Corp. v. Catrett, 477 U.S. 317, 323
(1986). “‘[Al]llegations without support are not evidence.”” McAllen Hospitals LP v.
Department of Veterans Affairs, CBCA 2774, etal., 14-1 BCA 35,758, at 174,970 (quoting
Max Castle, AGBCA 97-128-1, 97-1 BCA 928,833, at 143,845). Where both parties move
for summary relief, each party’s motion must be reviewed on its own merits, and all
reasonable inferences must be resolved in favor of the non-moving party. First Commerce
Corp. v. United States, 335 F.3d 1373, 1379 (Fed. Cir. 2003); DeMarini Sports, Inc. v.
Worth, Inc., 239 F.3d 1314, 1322 (Fed. Cir. 2001). The fact that cross-motions have been
filed does not require the granting of one of the motions. California v. United States, 271
F.3d 1377, 1380 (Fed. Cir. 2001).

The Board addresses, first, whether the termination of OSI’s contract either was done
in bad faith or was an abuse of discretion. In general, termination for convenience is “[o]ne
of the few exceptions to the common law requisite mutuality of contract.” Maxima Corp. v.
United States, 847 F.2d 1549, 1552 (Fed. Cir. 1988). “The Government can terminate a
contract for convenience when it is in its best interests.” J.R. Mannes Government Services
Corp. v. Department of Justice, CBCA 5911, 18-1 BCA 9 37,015, at 180,263 (citing
Securiforce International America, LLC v. United States, 879 F.3d 1354, 1365 (Fed. Cir.
2018). Additionally, this Board has recognized the following:

A court or board of contract appeals may find that a termination for the
convenience of the Government constituted a breach of contract only if the
tribunal finds that the termination was motivated by bad faith or constituted an
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abuse of discretion, or that the Government entered into the contract with no
intention of fulfilling its promises. Greenlee Construction, Inc. v. General
Services Administration, CBCA 415, et al., 07-2 BCA 933,619, at 166,510
(citing T & M Distributors, Inc. v. United States, 185 F.3d 1279, 1283, (Fed.
Cir. 1999); Krygoski Construction Co. v. United States, 94 F.3d 1537, 1541,
1543-44 (Fed. Cir 1996); Caldwell & Santmyer, Inc. v. Glickman, 55 F.3d
1578, 1581 (Fed. Cir. 1995)). As long as adequate cause for the termination
1s found, the termination will be held valid, even if that cause was not known
at the time of termination. John Reiner & Co. v. United States, 325 F.2d 438,
443 (Ct. CI. 1963).

Oregon Woods, Inc. v. Department of the Interior, CBCA 1072, 09-1 BCA 9 34,014, at
168,202-03 (2008), reconsideration denied, 09-1 BCA q 34,063, aff’d, Oregon Woods, Inc.
v. Salazar, 355 Fed. App’x 403 (Fed. Cir. 2009).

“In the absence of bad faith or clear abuse of discretion, the contracting officer’s
election to terminate for the government’s convenience is conclusive.” T & M Distributors,
Inc., 185 F.3d at 1283. Proof of bad faith requires showing “clear and convincing” evidence
that overcomes the presumption that government officials act in good faith. See Am-Pro
Protective Agency, Inc. v. United States, 281 F.3d 1234, 1239 (Fed. Cir. 2002). “[T]he clear
and convincing standard most closely approximates . . . the ‘well-nigh irrefragable’ proof
standard.” /d. at 1239-40. For that reason, “it logically follows that showing a government
official acted in bad faith is intended to be very difficult, and that something stronger than
a ‘preponderance of evidence’ is necessary to overcome the presumption that he acted in
good faith, i.e., properly.” Id. at 1240. With regard to abuse of discretion, this Board
recognizes the following:

In determining whether the decision . . . was so arbitrary or capricious as to
constitute an abuse of discretion [the Board] will consider— “(1) evidence of
subjective bad faith on the part of the government official, (2) whether there
is areasonable, contract-related basis for the official’s decision, (3) the amount
of discretion given to the official, and (4) whether the official violated an
applicable statute or regulation.”

AFR & Associates, Inc. v. Department of Housing & Urban Development, CBCA 946, 09-2
BCA 9 34,226, at 169,169 (quoting McDonnell Douglas Corp. v. United States, 182 F.3d
1319, 1326 (Fed. Cir. 1999); see also Keco Industries v. United States, 492 F.2d 1200,
1203-04 (Ct. Cl1. 1974).
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OSI cites the Board’s decision in Sigal Construction Corp. v. General Services
Administration, CBCA 508, 10-1 BCA 434,442, in support of its contention that NPS acted
in bad faith by terminating the contract in order to obtain “the contract work . . . by another
contractor at a better price.” Appellant’s Amended Motion for Summary Relief at 81. In
Sigal, the Board found that during the course of contract performance, a GSA employee
contacted another contractor and “request[ed] a cost proposal to perform . . . restoration
required by the contract awarded to Sigal.” Id. at 169,969. GSA then suspended part of
Sigal’s work under the contract. /d. The Board found that GSA “constructively terminated
for convenience a portion of the contract.” Id. at 169,971. Consequently, the Board held that
“[1]t was a breach of contract.” /d. Additionally, the Board recognized that “[o]ne of the few
limitations on the Government’s right to terminate for convenience is that the Government
may not terminate simply to get a better price for performing needed work.” Id. (citing
Krygoski Construction Co., 94 F.3d at 1541).

Additionally, OSIrelies on Krygoski Construction Co. and Torncello v. United States,
681 F.2d 756 (Ct. Cl. 1982) (en banc), in support of its contention that NPS terminated its
contract in order to obtain a better price. Appellant’s Amended Motion for Summary Relief
at 81. In Krygoski Construction Co., the court recognized that “the applicability
of . . . ‘[Torncello] stands for the unremarkable proposition that when the government
contracts with a party knowing full well that it will not honor the contract, it cannot avoid a
breach claim by adverting to the convenience termination clause.”” 94 F.3d at 1543-44
(quoting Salsbury Industries v. United States, 905 F.2d 1518, 1521 (Fed. Cir. 1990)). The
court in Torncello stated, “We cannot condone termination based on knowledge of a lower
cost when that knowledge preceded award of the contract.” 681 F.2d at 772.

The grounds for showing bad faith as set forth in Sigal, Krygoski, and Torncello are
not present in this appeal, and OSI’s reliance on those decisions is misplaced. The record
shows that NPS terminated OSI’s contract in response to WCI’s protest, and the termination
of OSI’s contract was part of an agreement to resolve that protest. OSI has neither proven
nor alleged that NPS awarded the contract to OSI with the intent of not honoring that contract
because a less expensive potential contractor had already been identified, and “[t]he mere
fact that a contracting officer awards a contract to another company after terminating
the . . . contract is insufficient to show bad faith.” Universal Home Health Supplies, Inc. v.
Department of Veterans Affairs, CBCA 4012, et al., 16-1 BCA 436,370, at 177,285 (quoting
Kalvar Corp. v. United States, 543 F.2d 1298, 1302 (Ct. Cl. 1976)).

OSI contends that NPS’ “decision to take corrective action was unreasonable because
[WCI’s] Count 1 arguments (violation of FAR 15.507 [and] failure to mitigate unfair
competitive advantage) were not a reasonable basis for the NPS to find actual impropriety
in the award to [OSI], or any prejudice to [WCI].” Appellant’s Amended Motion for
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Summary Relief at 14. Additionally, OSI argues that NPS’ “decision to take corrective
action was unreasonable because the NPS failed to consider its option of making multiple
awards to [OSI] and [WCI].” Id. at 45. OSI contends that the corrective action, which
included cancelling the solicitation and i1ssuing new solicitations, “was not rationally related
to the perceived impropriety in the award to [OSI].” Id. at47. Although OSI acknowledges
that GAO denied its protest of NPS” decision to cancel the solicitation, OSI contends that
“GAO’s April 2009 decision was irrational.” Id. at 75. The Board addresses OSI’s
arguments along the lines of two issues: (1) the reasonableness of NPS’ termination of the
contract in response to WCI’s protest; and (2) the Board’s jurisdiction to review matters
related to NPS’ corrective action with regard to the solicitation.

We address, first, the reasonableness of NPS’ decision to terminate OSI’s contract in
response to WCI’s protest. A contractor is not entitled to recover anticipated profits when
an agency terminates a contract for convenience in response to a protest. See G.C. Casebolt
v. United States,421 F.2d 710, 712-13 (Ct. Cl. 1970) (contract terminated after protest filed);
John Reiner & Co., 325 F.2d at 443 (contract terminated after GAO ruled that contract award
was improper); Arnold V. Hedberg, ASBCA 31747, 90-1 BCA 422,577, at 113,312 (1989)
(termination of lease after GAO granted protest was “per se reasonable and done in good
faith.”); see also Salsbury Industries, 905 F.2d at 1522 (““Convenience terminations have
been sustained when they were invoked to avoid conflict with other governmental
entities.”). In G.C. Casebolt, the court recognized that “it could clearly be deemed ‘in the
best interest of the Government’ (the standard for a convenience-termination) to terminate
plaintiff’s contract at once, so as to deflate the existing controversy . . . and to avoid a
possible rebuke by the General Accounting Office.” 421 F.2d at 713.

The above-cited decisions recognized that the Government acts reasonably in
resolving a protest informally because doing so avoids the possibility of an adverse decision,
and resolving a protest by terminating a contract does not entitle a contractor to anticipated
profits. Those decisions do not suggest that an adverse result from a protest must be proven
with certainty in order to justify the termination of a contract, and the Board rejects OST’s
attempt to direct the Board into a detailed analysis of the merits of WCI’s protest as a means
to determine the reasonableness of NPS’ decision to terminate the contract. NPS was faced
with possible delays in contract performance and the expenditure of time and resources as
a result of continuing to oppose WCI’s protest, and its decision to terminate OSI’s contract
was, therefore, in the best interests of the Government. OSI is not entitled to recover
anticipated profits under such circumstances.

OSI presents, at length, a number of grounds upon which NPS could have opposed
WCTI’s protest and suggests that NPS unreasonably failed to consider alternatives to the
termination of its contract, such as multiple contract awards. The contract put OSI on notice
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that the Government’s right to terminate the contract for convenience was not affected by a
protest. Such an attempt by OSI to argue that NPS could have successfully opposed WCI’s
protest or resolved it differently is a matter of speculation and not evidence. See Bowers
Investment Co. v. Department of Transportation, CBCA 1196, 09-2 BCA 1 34,238, at
169,217 (appellant failed to carry burden of proof with a claim “based on unsubstantiated
circumstantial evidence and speculation”).

The second issue presented by OSI is whether the Board has jurisdiction to review the
corrective action taken by NPS, which was the cancellation of the solicitation, and OSI’s
protest of that cancellation at GAO. This Board’s jurisdiction is pursuant to the Contract
Disputes Act (CDA), 41 U.S.C. §§ 7101-7109 (2012). Our authority under the CDA “‘is
limited to hearing and deciding appeals by contractors of decisions issued by contracting
officers on claims’ by or against particular agencies of the Federal Government ‘under
contracts for the procurement of property (other than real property in being); services;
construction, alteration, repair, or maintenance of real property; or disposal of personal
property.”” Kristin Allred v. Department of Veterans Affairs, CBCA 4952, 15-1 BCA
936,108, at 176,282 (quoting AMEC Construction Management, Inc. v. General Services
Administration, CBCA 389, et al., 07-1 BCA ] 33,505, at 166,039). The CDA “deals with
contractors, not with disappointed bidders.” Coastal Corp. v. United States, 713 F.2d 728,
730 (Fed. Cir. 1983) (quoting United States v. John C. Grimberg, Inc., 702 F.2d 1362, 1368
(Fed. Cir. 1983)). In contrast, “bid protest jurisdiction arises when an agency decides to take
corrective action even when such action is not fully implemented.” Systems Application &
Technologies, Inc. v. United States, 691 F.3d 1374, 1381 (Fed. Cir. 2012). The Competition
in Contracting Act(CICA), 31 U.S.C. §§ 3552-3556, provides that “the Comptroller General
may determine whether the solicitation, proposed award, or award complies with statute and
regulation.” Id. § 3554(b)(1). NPS’ decision to terminate the contract and its decision to
cancel the solicitation were two separate actions, and the Board only reviews the termination
of the contract pursuant to the CDA. The Board does not review NPS’ decision to take
corrective action by cancelling the solicitation. Although OSI again argues, at great length,
that the cancellation of the solicitation was unreasonable and that GAO’s denial of its protest
of the cancellation was “irrational,” the Board’s CDA jurisdiction does not allow for the
review of matters that GAO addressed almost ten years ago.

Finally, OSI erroneously contends that NPS’ termination of the contract was a breach
of contract because the CO did not ““put his own mind to the problems and render his own
decisions’ as to whether a termination was in the Government’s interest.” Appellant’s
Amended Motion for Summary Relief at 80 (quoting New York Shipbuilding Corp. v. United
States, 385 F.2d 427, 435 (Ct. Cl. 1967)). In Securiforce International America, LLC v.
United States, 879 F.3d 1354 (Fed. Cir. 2018), the Court recognized the following:
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In New York Shipbuilding Corp. v. United States . . . the Court of Claims
determined that where a contract specified that factual disputes “shall be
decided by the Nuclear Projects Officer of the Maritime Administration,”
[385 F.2d] at 429, the contractor was entitled to a resolution by that particular
officer, id. at 433-35. “The contractor, in particular, bargained for the Nuclear
Projects Officer as the first tribunal to determine controversies,” but a different
official rendered the final decision, contrary to the contract’s terms. /d. at434.

Securiforce’s contract required only that “[t]he Government” make the
termination decision. QOur cases interpreting similarly worded clauses in the
default context do not require a decision by a particular official but only a
reasonable conclusion that there was no reasonable likelihood the contractor
would perform within the time remaining. . . . We conclude that the Claims
Court erred in holding that the decision to terminate for convenience was
invalid because it was not reached independently by the CO.

879 F.3d at 1364. OSI’s reliance on New York Shipbuilding, therefore, is misplaced because
that decision dealt with a contract requirement for decisions to be made by the nuclear
projects officer, and there was no similar requirement in OSI’s contract. The Termination
for Convenience clause stated that “[tlhe Government may terminate performance of
work.” Nothing in the contract suggests that the CO’s decision to terminate the contract
would be made in isolation. OSI offers no legal authority to suggest that the CO should have
made his decision without considering the advice of others, including legal counsel. In
response to OSI’s discovery, the CO stated that he made his decision to terminate OSI’s
contract based upon advice of counsel, but the decision “fell on [his] shoulders.” No
reasonable reading of that statement would suggest that the CO abdicated his responsibility
or acted in any manner contrary to the requirements of the contract.

OST’s alternate theory for summary relief argues that it is entitled to recover its
anticipated profits on the required contract minimum of $2 million because “[a]n obligatory
minimum quantity is necessary to provide non-illusory consideration for an indefinite
quantities contract.” Appellant’s Amended Motion for Summary Relief at 90. “[T]he
Government’s decision to terminate a contract for convenience essentially acts to convert a
fixed-price contract into a cost reimbursement contract.” Russell Sand & Gravel Co. v.
International Boundary & Water Commission, CBCA 2235, 13 BCA 9 35,455, at 173,868
(citing Divecon Services, LP v. Department of Commerce, GSBCA 15997-COM, et al., 04-2
BCA 9 32,656, at 161,636; Airo Services, Inc. v. General Services Administration,
GSBCA 14301, 98-2 BCA 929,909, at 148,071; Richerson Construction, Inc. v. General
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Services Administration, GSBCA 11161, et al., 93-1 BCA 9 25,239, at 125,704 (1992);
Praecomm, Inc. v. United States, 78 Fed. CL. 5, 12 (2007), aff’d, 296 F. App’x 929 (Fed.
Cir. 2008)). “Boards of Contract Appeals have recognized that the Government may
terminate an indefinite-quantity contract prior to purchasing the minimum quantity, without
rendering the contract illusory due to lack of consideration.” Montana Refining Co.,
ASBCA 50515, 00-1 BCA 9 30,694, at 151,627 (1999) (citing Plaza 70 Interiors, Ltd.,
HUD BCA 94-C-150-C9, 95-2 BCA 9| 27,668, at 137,938-39; Automated Services, Inc.,
DOT BCA 1753, 87-1 BCA 419,459, at 98,353). “[T]he compensation available under the
termination for convenience clause provides adequate consideration to the
contractor.” Id. The contract, therefore, did not require NPS to purchase the minimum
quantity under the contract before it could terminate the contract for convenience, and the
Government’s right to terminate the contract for convenience does not render it illusory. OSI
has already recovered its actual, incurred costs under the contract, and it is not entitled to
recover any anticipated profits.

Additionally, OSI argues that “[t]he Order of Precedence clause gives the guaranteed
minimum terms precedence over the termination for convenience clause.” Appellant’s
Amended Motion for Summary Reliefat 87. Such an interpretation, however, “would vitiate
the Termination for Convenience clause and, thus, be contrary to the rule that an
interpretation should avoid conflict between contract provisions.” Montana Refining Co.,
00-1 BCA at 151,629 (citing Hol-Gar Manufacturing Corp. v. United States, 35 F.2d 972,
979 (Ct. Cl. 1965)). “[W]here a contract provision is clear, ‘[t]he rules of contract
construction should not be permitted to create an ambiguity where none exists or change or
twist the plain meaning of a simple agreement.”” National Housing Group, Inc. v.
Department of Housing & Urban Development, CBCA 340, et al., 09-1 BCA 9 34,043,
at 168,377 (quoting WIBCO, Inc., GSBCA 4247,75-2 BCA § 11,564, at 55,208). The Order
of Precedence clause in the contract only applied in resolving an inconsistency between
contract provisions, but the Termination for Convenience clause was not inconsistent with
the required minimum under the contract. As discussed above, a termination for convenience
converts a fixed-price contract into a cost reimbursement contract, and, consequently, the
contractor’s recovery is limited to the cost of work performed up to the point of
termination. No reasonable reading of the contract would suggest that OSI is entitled to be
paid anticipated profits for work never performed because the contract was terminated for
convenience.

The Board finds that there are no material facts in dispute for purposes of deciding
this appeal on the issue of whether OSI is entitled to recover breach of contract
damages. DOI’s motion has shown that NPS properly terminated the contract for
convenience and that OSI is not entitled to recover breach of contract damages. OSI has not
established that the termination for convenience was either done in bad faith or was an abuse
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of discretion, and NPS was not obligated to purchase the required contract minimum before
terminating the contract for convenience. In the absence of a dispute of material facts, the
Board finds that OSI has failed to meet its burden of proof and denies its motion, and the
Board grants the Government’s motion.

Decision

Appellant’s motion for summary relief is denied. The Government’s motion for
summary relief is granted. The appeal is DENIED.

H. Chuck Kullberg
H. CHUCK KULLBERG
Board Judge

I concur:

Catherine B. Hyatt
CATHERINE B. HYATT
Board Judge

VERGILIO, Board Judge, concurring.

Because | would grant the agency’s motion for summary judgment (which makes
moot the contractor’s motion), I concur in the result denying the appeal. The contractor
contends that the termination for convenience is a breach of the contract and that it is entitled
to profits on work not performed (it has received other termination settlement costs). The
contract permits the agency to terminate the contract. Although the contractor contends that
the contracting officer acted in bad faith and abused his discretion, neither assertion is
sufficiently substantiated to support the notion that the termination was a breach and thus
avoid summary judgment. Under the contract, the contractor is not entitled to profits on
work not performed. The contractor does not prevail.
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In seeking what it characterizes as lost profits, the contractor contends in its complaint
that the agency breached the contract by failing to satisfy the minimum requirements of the
contract, and that the contracting officer acted in bad faith and abused his discretion in
terminating for convenience the underlying contract.

The contract contains a Termination for Convenience clause. Inresponse to a protest,
the agency terminated for convenience the contract with the contractor. The contract permits
such a termination and details the relief available to the contractor. The contractor may
recover profits on work performed, but not on work not performed. The guaranteed
minimum in the contract is subject to the termination for convenience provisions and the
relief available thereunder. The contractor is not entitled to the profits it seeks under the
clause and contract. Greenlee Construction, Inc. v. General Services Administration,
CBCA 415, etal., 07-2 BCA 933,619, at 166,513.

The contractor contends that the termination for convenience represents a breach of
the contract, such that its relief should not be limited to that defined by the clause. The
contractor has failed to identify any specific conduct by the contracting officer in terminating
the contract for convenience that would support a conclusion that the action was taken in bad
faith or represents an abuse of discretion. J.R. Mannes Government Services Corp. v.
Department of Justice, CBCA 5638, 17-1 BCA §36.911.

JosephA. Vergilio-
JOSEPH A. VERGILIO
Board Judge
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would include conducting discussions with offerors, obtaining revised proposals, reevaluating
proposals, and making a new source selection decision, (See Optimum Servs., Inc., B-400677, Nov, 17,
2008). On the same day that GAO dismissed Optimum’s protest, Westwind filed an agency-level
protest, which the Agency denied on November 21, 2008.

After reevaluating proposals, the NPS awarded the contract to Optimum on December 23, 2008. On
January 12, 2009, Westwind protested the award to Optimum. The protest, filed at the U.S. Court of
Federal Claims, alleged that the NPS failed to mitigate any unfair competitive advantage Optimum may
have received as a result of the disclosure of Westwind’s price during Optimum’s debriefing on
September 23, 2008. Westwind also alleged that the NPS’s evaluation of offerors’ past performance
and experience was flawed. In response to Westwind’s protest, the NPS advised the Department of
Justice (DOJ) that it would terminate the award to Optimum. It also noted that it would not resolicit the
same IDIQ contract, but instead cancel the solicitation and “solicit a new contract to better reflect its
needs.” Appeal File (AF), Tab 6. After DOJ informed the Court of the NPS’s intention to cancel the
solicitation, Westwind requested that the Court dismiss its protest as moot. Optimum objected, arguing
that there was no reasonable basis for the NPS to cancel the solicitation. The Court dismissed
Westwind’s protest over Optimum’s objection, noting that the NPS’s “cancellation decision is not at
issue in this protest.” Westwind Contracting, Inc. v. United States, No. 09-25C (Fed. Cl.), Order of
Dismissal, Jan. 22, 2009.

On January 23, 2009, the day after the Court dismissed Westwind’s protest, Optimum filed a protest
with the GAO arguing that the NPS did not have a reasonable basis to cancel the solicitation. Westwind
intervened and argued that, once the NPS awarded the contract to Optimum, the solicitation was
effectively cancelled and, therefore, the GAO had nothing to review except for whether the NPS
properly terminated the contract for convenience. GAO noted that, while it normally declines to review
the termination of contracts:

[W]e will review the propriety of a termination where it flows from a defect the
contracting agency perceived in the award process. In such cases, we examine the
award procedures that underlie the termination action for the limited purpose of
determining whether the initial award was improper and, if so, whether the corrective
action taken is proper . . . Here, as discussed below, the agency’s termination of
Optimum’s award flowed directly from the agency’s concern that the solicitation did
not accurately reflect the agency’s requirements. Under these circumstances, we will
review the protest which, ultimately, turns on the propriety of the agency’s decision to
cancel the solicitation.

In the end, the GAO held that the NPS acted reasonably when it terminated Optimum’s contract for
convenience and cancelled the underlying solicitation where the solicitation’s maximum estimated
quantities and maximum ordering values did not reflect the NPS’s requirements due to a reduction in
program funding.

Appeal File Tab 1 Appx2002
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The NPS terminated the contract on January 26, 2009, just a little over one month after it was awarded,
and before the NPS issued any task orders under the Contract.

On January 21, 2010, Optimum submitted its first termination cost settlement proposal (January 21
Settlement Proposal) to the NPS. Included in the January 21 Settlement Proposal were costs for
equipment and labor and damages related to an alleged breach of contract. Optimum alleged that the
NPS had breached its contract because it was anti-deficient and had not funded the minimum quantities
under the contract. The NPS responded to the proposal on March 31, 2011. AF, Tab 61. In that letter,
the NPS determined that Optimum was entitled to a total of $21,468 for termination costs based off of
findings detailed in the NPS's May 27, 2010 audit of Optimum’s settlement proposal. See AF Tab 35.

The NPS issued a final decision on August 5, 2011 (Final Decision). AF Tab 64, Consistent with the
March 31 letter, the Contracting Officer determined that Optimum was entitled to a total of $21,468 in
termination costs, The Contracting Officer rejected Optimum’s breach of contract claim because the
NPS could demonstrate that it had funding available to cover the contract minimum. On September 28,
2011, Optimum submitted a “revised” settlement with a new theory regarding how the NPS had
breached its contract with Optimum. Optimum’s January 15 Amended Claim (Opt. Amd. Cl.), Tab EE.
No longer was Optimum claiming that the NPS breached its contract because it couldn’t fund the
contract minimum (which was shown to be without merit), now Optimum was claiming that the NPS
had abused its discretion and acted in bad faith when it terminated Optimum’s contract for convenience.

Optimum filed an appeal with the Civilian Board of Contract Appeals (the Board) on December, 2011.
On June 4, 2012, the Board dismissed the claim for lack of jurisdiction because Optimum failed to
certify the claim for a sum certain amount. Optimum assured the NPS that it would resubmit its claim
within six months. Almost two and a half years later, on January 15, 2015, Optimum forwarded the
January 15 Amended Settlement Proposal and Claim to the Government. In the January 15 Amended
Settlement Proposal and Claim, Optimum accepted the NPS’ determination on acceptable settlement
costs of $21,468, based on the May 27, 2010 audit. The claim also alleges that the NPS breached its
contract with Optimum when it terminated for convenience and it is entitled to $584,785 in damages.

Amended Settlement Proposal

In the January 15 Amended Settlement Proposal and Claim, Optimum agreed to settle the termination
for convenience costs for items 1 - 5 in the amount of $21,468.00, which is consistent with the previous
Contracting Officer’s final decision dated August 5, 2011, We agree to pay Optimum these amounts,

Breach Claim

Optimum’s January 15 Amended Settlement Proposal and Claim also requests a final decision on new
claims for breach of contract in the amount of $584,785. Specifically Optimum claims that the NPS’
termination for convenience was a breach of contract for the following reasons:

Appeal File Tab 1 Appx2003
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1. The NPS breached the contract because the contract would be illusory and would fail for lack of
consideration if the Government’s minimum obligation was subject to the Termination for
Convenience Clause;

2. The Government breached the contract because the order of precedence clause assigns precedence
to the minimum quantity and guaranteed a minimum terms;

3. The Government breached the contract because it acted in bad faith; and

4. The Government breached the contract because there was abuse of discretion.

The NPS does not believe that Optimum is entitled to any of the claimed breach costs because the NPS
acted reasonably in terminating the contract for its convenience. Further, the GAO has already found
that the NPS was acting reasonably in terminating Optimum’s contract.

A. The NPS Reasonably Terminated Optimum’s Contract for its Convenience and the GAO
has already Ruled in NPS’ Favor

The Contract contained Federal Acquisition Clause (FAR) 52.249-02, which allows the Government a
right to terminate its contract, in whole or in part, when it is in the Government’s interest. The courts
and boards recognize the government’s broad right to terminate a contract for convenience. It is not the

province of the courts to decide de novo whether termination of the contract was the best course of
action. Salsbury Indus. v. United States, 905 F.2d 1518 (Fed. Cir. 1990).

As Optimum is aware, the NPS terminated Optimum’s contract for convenience as a means of taking
corrective action in response to a bid protest before the U.S. Court of Federal Claims. Also, the NPS
decided to issue a revised solicitation because there was “unclear and/or confusing language” regarding
the NPS’ evaluation of offerors’ past performance and because there was a significant reduction in
funding in the program, which made it likely that the NPS could only exercise the minimum guantities
under the contract.

As stated in the facts above, the GAO had the opportunity to review the Agency’s decisions regarding
termination, and made a determination that the Agency acted reasonably when it terminated Optimum’s
contract for convenience and cancelled the underlying solicitation when it knew that the stated
minimums and maximums did not reflect the agency’s requirements due to a reduction in program
funding. Matter of Optimum Services, Inc., B-401051 (April 15, 2009).

B. The NPS Did not Breach its Contract with Optimum

1. The NPS Can Terminate IDIQ Contracts

Optimum’s first claim is that the NPS breached the contract because the NPS’s right to terminate for
convenience does not apply to an IDIQ contract where there is a minimum guarantee. Optimum claims
that if the termination for convenience clause were applicable, then the contract would be illusory and
fail for lack of consideration. Optimum cites Torncello v. US at 681 F.2d 756, 761-62 (Ct. Cl. 1983) to
support its position.

4
Appeal File Tab 1 APP)QOM
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We disagree that Torncello stands for the proposition that the Government cannot terminate a contract
for convenience unless and until a minimum quantity is ordered under an IDIQ contract. Torncello,
instead, noted that a contract without a stated minimum would fail for lack of consideration. It did not
address termination of an IDIQ contract. We have found no authority that prohibits the Government
from terminating IDIQ contracts for convenience before the contractor has done any work under a
contract and before the government has met its minimum requirement. In fact, the GAO has often
recommended that the Agency terminate contracts for convenience, including 1DIQ contracts, in
circumstances where there may have been an improper award. See, e.g., lntelligent Decisions, Inc..
2014 Comp. Gen. Proc. Dec. ' 213 (protester protested award of 1DIQ contracts and GAQ
recommended that Air Force terminate the IDIQ contracts the Air Force had already awarded for
convenience): In re Lockheed, IMS, 93-2 Comp. Gen. Proc. Dec. 469 (GAO recommended that the
agency terminate contract for conveniencee if another contractor was properly in line for award).

2. The NPS did not Breach its Contract because the Order of Precedence Clause

Optimum claims that the NPS breached the contract because the order of precedence clause would give
precedence to the minimum quantity and guaranteed minimum terms, which are in the schedule, over
the termination for convenience clause, which is in the contract. The order of precedence clause in the
Contract at 52.215-08, identifies how an offeror may address any inconsistencies in a solicitation or
contract. It certainly does not preclude the Government from exercising its rights under the contract.
Optimum has not referenced any case law or other authority that would indicate that the NPS cannot
exercise its right to terminate the contract for convenience because of the precedence clause.

3. The NPS did not Breach its Contract because there was bad faith

Optimum alleges that the NPS breached the contract because its termination for convenience was done
in bad faith. To find that a termination for convenience in legal effect is a breach of contract, a
contractor must prove bad faith or clear abuse of discretion. Kalvar Corp., Inc., v. United States, 543
F.2d 1298 (Ct. Cl. 1976); Salsbury Indus. v. United States, 905 F.2d 1518 (Fed. Cir. 1990).

The court proceeds from a "strong presumption that government officials . . . carry out their duties
lawfully and in good faith." Am-Pro Protective Agency, Inc. v. United States, 281 F.3d 1234, 1238 (Fed.
Cir. 2002). A showing of bad faith requires proof tantamount to some specific intent to injure the
plaintiff, malice, or “designedly oppressive conduct.” Kalvar Corp., Inc., v. United States, 543 F.2d
1298, 1302 (Ct. Cl. 1976). Because courts and boards presume that contracting officers act
conscientiously in the discharge of their duties, overcoming this strong presumption requires “‘clear and
convincing evidence.” Am-Pro Protective Services, Inc. v. United States, 281 F.3d 1234, 1241 (Fed. Cir.
2002). This “clear and convincing evidence” standard is an articulation of a long-standing precedent
holding that, to overcome the presumption of good faith, contractors alleging bad faith on the part of the
government need “well-nigh irrefragable proof.” Id., See also J. Cooper & Associates v. US, 53 Fed. Cl.
8, 23-24 (2002).

Appeal File Tab 1 Appx2005
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The NPS has explained the reasons why it terminated Optimum’s contract for convenience and
cancelled the underlying solicitation, First, the NPS terminated the contract for convenience because it
was taking corrective action due to Westwind's protest. Second, it cancelled the underlying solicitation
because the NPS failed to mitigate the unfair competitive advantage Optimum derived as a consequence
of learning Westwind's price information during its debriefing. Third, the solicitation needed to be
revised to address “unclear and/or confusing” language regarding the agency’s evaluation of offerors’
past performance and experience. Fourth, as a consequence of a significant reduction in funding
(approximately 50 percent), the NPS could only, at best, meet its minimum requirements under the
IDIQ. The NPS decided that it needed to reevaluate the solicitation and compete the contracts on the
basis of reduced requirements. Finally, after careful analysis of the requirement, the NPS determined
that the requirement was more properly a construction contract, given the tools, etc. needed to
accomplish the work.

Subsequent to the COFC dismissing Westwind’s protest, the GAO specifically looked at the NPS’
decision to terminate Optimum’s contract for convenience and cancel the underlying solicitation and
found that the Government acted reasonably. The GAO has already looked into the propriety of the
NPS’ actions. It did not find that the Government acted in bad faith in terminating Optimum’s contract.
To the contrary, the GAO found that the Government acted reasonably in both terminating Optimum’s
contract for convenience and resoliciting using revised estimates.

Optimum presents no new evidence that shows that the NPS acted in bad faith. Instead, Optimum
merely cites to NPS's March 2, 2009 statement of facts to argue that NPS terminated its contract
“because it would result in a better technical approach and price to fulfill the requirement.” AF, Tab 21
961; Opt. Amd. Cl.,Tab V. Optimum morphs this sentence to mean that the termination decision was
based on “better . . . price.” While Optimum argues that the NPS terminated its contract because the
NPS wanted a “better price,” elsewhere its claim recognizes that just the opposite was true. One of the
reasons the NPS wanted to resolicit, rather than compel yet another round of negotiations with those
contractors that had offered under the initial contract, was that “NPS was concerned that another round
of pricing would decrease the price proposals so low below the government estimate . . . that either NPS
would have to find the process unreasonable, or, if not unreasonable, there would be an impact on the
performance of the contract.” In other words, the NPS was worried that the pricing would be 100 low if
the offerors were allowed to continue battling it out. AF, Tab 21 961; Opt. Amd. Cl,, Tab V.

It is the CO’s position that Optimum cannot reasonably meet the burden of proof for bad faith based on
one sentence on price taken out of context. Certainly Optimum cannot meet the high burden of
“irrefragable proof,” This, especially after GAO looked at the same facts and circumstances and found
that the NPS was acting reasonably in its decision to terminate.

4. The NPS did not Abuse its Discretion in Terminating Optimum’s Contract for
Convenience.

A contracting officer’s decision to terminate for convenience cannot be arbitrary or capricious. The
Court of Claims cited four factors to apply in determining whether a contracting officer’s discretionary

6
Appeal File Tab 1 Appx2006
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decision is arbitrary or capricious. Keco Indus. v. United States, 492 F.2d 1200, 1203-04 (Ct. Cl. 1974).
These factors are: (1) evidence of subjective bad faith on the part of the government official; (2) Lack of
a reasonable basis for the decision; (3) The degree of proof to recover is related to the amount of
discretion given to the government official; i.e., the greater the discretion granted, the more difficult it is
to prove that the decision was arbitrary and capricious; and, (4) a proven violation of an applicable
statute or regulation (this factor alone may be enough to show that the conduct was arbitrary and
capricious).

Optimum cannot meet its burden to prove that there was an abuse of discretion. First, as discussed
above, there is simply no evidence of bad faith on the part of the government official. Second, the NPS
had a reasonable basis for its decision to terminate for convenience as the COFC and GAO
acknowledged in its opinion. Third, the Contracting Office had discretion to terminate for convenience
and made the decision to terminate. Finally, the Government did not violate any statutes or regulations
when it reasonably terminated Optimum’s contract for convenience.

Optimum’s arguments that the NPS breached its contract with Optimum through abuse of discretion are
without merit. Optimum’s breach claim is based on second-guessing the decisions of the NPS, the DOJ,
and the COFC related to Westwind’s protest. Optimum claims that the NPS should have sought to have
Westwind’s protest dismissed as untimely. Optimum claims that the decision to take corrective action
in response to the protest was unreasonable. Optimum also claims that instead of taking corrective
action and immediately terminating Optimum’s contract for convenience, that the NPS should have
utilized a bridge contract while waiting for the COFC’s decision on the protest. While Optimum is at
liberty to conjecture that the NPS could have made different decisions with respect to Westwind's
protest, these decisions were within the NPS’s discretion. The fact that Optimum does not like the
decisions that the NPS made does not render them arbitrary and capricious.

Optimum had the right to intervene in the protest, and, indeed, exercised its right. See Westwind
Contracting, Inc. v. United States, No. 09-25C (Fed. Cl.), Order, January 13, 2009. Opt. Amd. Cl., Tab
L. In its Opposition to Westwind’s motion to dismiss the protest, Optimum made many of the same
arguments that it is making in the current breach claim. The COFC agreed with NPS’ corrective action
approach and dismissed Westwind's protest over the objection of the intervener, Optimum. Westwind
Contracting, Inc. v. United States, No. 09-25C (Fed. Cl.), Order of Dismissal, Jan. 22, 2009.

As stated above, subsequent to the COFC dismissing Westwind's protest, the GAO specifically looked
at the NPS’ decision to terminate Optimum’s contract for convenience and found that the Government

acted reasonably. Optimum would have us ignore the fact that both the COFC and GAO found that the
Government’s actions to terminate the contract and resolicit reasonable.

Given the facts above, the Contracting Officer simply cannot find any merit in Optimum’s claims that
the Government breached Optimum’s contract when it terminated the contract for convenience.

Appeal File Tab 1 App)QOO7
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5 USC Ch. 7: JUDICIAL REVIEW
From Title 5—GOVERNMENT ORGANIZATION AND EMPLOYEES

PART I—THE AGENCIES GENERALLY

CHAPTER 7—JUDICIAL REVIEW

Sec.

701. Application; definitions.

702. Right of review.

703. Form and venue of proceeding.
704. Actions reviewable.

705. Relief pending review.

706. Scope of review.

STATUTORY NOTES AND RELATED SUBSIDIARIES

SHORT TITLE

The provisions of sections 551 to 559 of this title and this chapter were originally enacted by act June
11, 1946, ch. 423, 60 Stat, 237, popularly known as the "Administrative Procedure Act". That Act was
repealed as part of the general revision of this title by Pub. L. 89-554 and its provisions incorporated
into sections 551 to 559 of this title and this chapter.

§701. Application; definitions

(a) This chapter applies, according to the provisions thereof, except to the extent that—
(1) statutes preclude judicial review; or
(2) agency action is committed to agency discretion by law.

(b) For the purpose of this chapter—
(1) "agency" means each authority of the Goverment of the United States, whether or not it is within or
subject to review by another agency, but does not include—

(A) the Congress;

(B) the courts of the United States;

(C) the governments of the territories or possessions of the United States;

(D) the government of the District of Columbia;

(E) agencies composed of representatives of the parties or of representatives of organizations of the parties
to the disputes determined by them;

(F) courts martial and military commissions;

(G) military authority exercised in the field in time of war or in occupied territory; or

(H) functions conferred by sections 1738, 1739, 1743, and 1744 of title 12; subchapter Il of chapter 471 of

title 49; or sections 1884, 1891-1902, and former section 1641(b)(2), of title 50, appendix; 1 and

(2) "person”, "rule”, "order", "license”, "sanction”, "relief", and "agency action" have the meanings given them
by section 551 of this title.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 392; Pub. L. 103-272, §5(a), July 5, 1994, 108 Stat. 1373; Pub. L.
111-350, §5(a)(3), Jan. 4, 2011, 124 Stat. 3841.)

HisToRICAL AND REVISION NOTES

Derivation U.S. Code Revised Statutes and
o Statutes at Large
(a) 5 U.5.C. 1009 (introductory clause). |June 11, 1946, ch. 324, §10 (introductory

clause), 60 Stat. 243.

In subsection (a), the words "This chapter applies, according to the provisions thereof,” are added

to avoid the necessity of repeating the introductory clause of former section 1009 in sections
702-706.

Subsection (b) is added on authority of section 2 of the Act of June 11, 1946, ch. 324, 60 Stat. 237,
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as amended, which is carried into section 551 of this title.

In subsection (b)(1)}(G), the words "or naval" are omitted as included in "military”.

In subsection (b){1)(H), the words "functions which by law expire on the termination of present
hostilities, within any fixed period thereafter, or before July 1, 1947" are omitted as executed.
Reference to the "Selective Training and Service Act of 1940" is omitted as that Act expired on Mar.
31, 1947. Reference to the "Sugar Control Extension Act of 1947" is omitted as that Act expired on
Mar. 31, 1948. References to the "Housing and Rent Act of 1947, as amended" and the "Veterans'
Emergency Housing Act of 1946" have been consolidated as they are related. The reference to
former section 1641(b)(2) of title 50, appendix, is retained notwithstanding its repeal by §111(a)(1) of the
Act of Sept. 21, 1961, Pub. L. 87-256, 75 Stat. 538, since §111(c) of the Act provides that a reference in
other Acts to a provision of law repealed by §111(a) shall be considered to be a reference to the
appropriate provisions of Pub. L. 87-256.

Standard changes are made to conform with the definitions applicable and the style of this title as
outlined in the preface to the report.

Ep1TORIAL NOTES

REFERENCES IN TEXT

Sections 1884 and 1891-1902 of title 50, appendix, referred to in subsec. (b)(1)(H), were a part of the
various Housing and Rent Acts which were classified to section 1881 et seq. of the former Appendix
to Title 50, War and National Defense, and had been repealed or omitted from the Code as executed
prior to the elimination of the Appendix to Title 50. See Elimination of Title 50, Appendix note
preceding section 1 of Title 50. Section 1641 of title 50, appendix, referred to in subsec. (b)(1)(H), was
repealed by Pub. L. 87-256, §111(a)(1), Sept. 21, 1961, 75 Stat. 538.

AMENDMENTS

2011—Subsec. (b)(1)(H). Pub. L. 111-350 struck out "chapter 2 of title 41;" after "title 12;".
1994—Subsec. (b)(1)(H). Pub. L. 103-272 substituted "subchapter Il of chapter 471 of title 49; or
sections" for "or sections 1622,".

1 See References in Text note below.

§702. Right of review

A person suffering legal wrong because of agency action, or adversely affected or aggrieved by agency action
within the meaning of a relevant statute, is entitled to judicial review thereof. An action in a court of the United
States seeking relief other than money damages and stating a claim that an agency or an officer or employee
thereof acted or failed to act in an official capacity or under color of legal authority shall not be dismissed nor relief
therein be denied on the ground that it is against the United States or that the United States is an indispensable
party. The United States may be named as a defendant in any such action, and a judgment or decree may be
entered against the United States: Provided, That any mandatory or injunctive decree shall specify the Federal
officer or officers (by name or by title), and their successors in office, personally responsible for compliance.
Nothing herein (1) affects other limitations on judicial review or the power or duty of the court to dismiss any action
or deny relief on any other appropriate legal or equitable ground; or (2) confers authority to grant relief if any other
statute that grants consent to suit expressly or impliedly forbids the relief which is sought.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 392; Pub. L. 94-574, §1, Oct. 21, 1976, 90 Stat. 2721.)

HisToRICAL AND REVISION NOTES

Revised Statutes and
Statutes at Large

|5 U.S.C. 1009(a). |June 11, 1946, ch. 324, §10(a), 60 Stat. 243.

Derivation U.S. Code

Standard changes are made to conform with the definitions applicable and the style of this title as
outlined in the preface to the report.

Ep1TORIAL NOTES

AMENDMENTS
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1976—Pub. L. 94-574 removed the defense of sovereign immunity as a bar to judicial review of
Federal administrative action otherwise subject to judicial review.

§703. Form and venue of proceeding

The form of proceeding for judicial review is the special statutory review proceeding relevant to the subject
matter in a court specified by statute or, in the absence or inadequacy thereof, any applicable form of legal action,
including actions for declaratory judgments or writs of prohibitory or mandatory injunction or habeas corpus, in a
court of competent jurisdiction. If no special statutory review proceeding is applicable, the action for judicial review
may be brought against the United States, the agency by its official title, or the appropriate officer. Except to the
extent that prior, adequate, and exclusive opportunity for judicial review is provided by law, agency action is subject
to judicial review in civil or criminal proceedings for judicial enforcement.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 392; Pub. L. 94-574, §1, Oct. 21, 1976, 90 Stat. 2721.)

HisTORICAL AND REVISION NOTES

Revised Statutes and
Statutes at Large
|5 U.S.C. 1009(b). |June 11, 1946, ch. 324, §10(b), 60 Stat. 243.

Derivation U.S. Code

Standard changes are made to conform with the definitions applicable and the style of this title as
outlined in the preface to the report.

Ep1TORIAL NOTES

AMENDMENTS

1976—Pub. L. 94-574 provided that if no special statutory review proceeding is applicable, the action
for judicial review may be brought against the United States, the agency by its official title, or the
appropriate officer as defendant.

§704. Actions reviewable

Agency action made reviewable by statute and final agency action for which there is no other adequate remedy
in a court are subject to judicial review. A preliminary, procedural, or intermediate agency action or ruling not
directly reviewable is subject to review on the review of the final agency action. Except as otherwise expressly
required by statute, agency action otherwise final is final for the purposes of this section whether or not there has
been presented or determined an application for a declaratory order, for any form of reconsideration, or, unless the
agency otherwise requires by rule and provides that the action meanwhile is inoperative, for an appeal to superior
agency authority.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 392.)

HisTORICAL AND REVISION NOTES

Revised Statutes and
Statutes at Large

|5 U.S.C. 1009(c). |June 11, 1946, ch. 324, §10(c), 60 Stat. 243.

Derivation U.S. Code

Standard changes are made to conform with the definitions applicable and the style of this title as
outlined in the preface of this report.

§705. Relief pending review

When an agency finds that justice so requires, it may postpone the effective date of action taken by it, pending
judicial review. On such conditions as may be required and to the extent necessary to prevent irreparable injury,
the reviewing court, including the court to which a case may be taken on appeal from or on application for certiorari
or other writ to a reviewing court, may issue all necessary and appropriate process to postpone the effective date
of an agency action or to preserve status or rights pending conclusion of the review proceedings.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 393.)
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HisToRICAL AND REVISION NOTES

Revised Statutes and

Derivation U.S. Code Statutes at Large

[5U.S.C. 1009(d). [June 11, 1946, ch. 324, §10(d), 60 Stat. 243.

Standard changes are made to conform with the definitions applicable and the style of this title as
outlined in the preface of this report.

§706. Scope of review

To the extent necessary to decision and when presented, the reviewing court shall decide all relevant questions
of law, interpret constitutional and statutory provisions, and determine the meaning or applicability of the terms of
an agency action. The reviewing court shall—

(1) compel agency action unlawfully withheld or unreasonably delayed; and
(2) hold unlawful and set aside agency action, findings, and conclusions found to be—

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;

(B) contrary to constitutional right, power, privilege, or immunity;

(C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right;

(D) without observance of procedure required by law;

(E) unsupported by substantial evidence in a case subject to sections 556 and 557 of this title or otherwise
reviewed on the record of an agency hearing provided by statute; or

(F) unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing court.

In making the foregoing determinations, the court shall review the whole record or those parts of it cited by a
party, and due account shall be taken of the rule of prejudicial error.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 393.)

HisTORICAL AND REVISION NOTES

Derivation U.S. Code Revised Statutes and
Statutes at Large
|5 U.S.C. 1009(e). | June 11, 1946, ch. 324, §10(e), 60 Stat. 243.

Standard changes are made to conform with the definitions applicable and the style of this title as
outlined in the preface of this report.

STATUTORY NOTES AND RELATED SUBSIDIARIES

ABBREVIATION OF RECORD

Pub. L. 85-791, Aug. 28, 1958, 72 Stat. 941, which authorized abbreviation of record on review or
enforcement of orders of administrative agencies and review on the original papers, provided, in
section 35 thereof, that: "This Act [see Tables for classification] shall not be construed to repeal or
modify any provision of the Administrative Procedure Act [see Short Title note set out preceding
section 551 of this title]."
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28 USC 1491: Claims against United States generally; actions involving Tennessee Valley Authority
Text contains those laws in effect on April 5, 2021

From Title 28-JUDICIARY AND JUDICIAL PROCEDURE

PART IV-JURISDICTION AND VENUE

CHAPTER 91-UNITED STATES COURT OF FEDERAL CLAIMS
Jump To:

Source Credit

Miscellaneous

References In Text

Amendments

Effective Date

Savings Provision

§1491. Claims against United States generally; actions involving Tennessee
Valley Authority

(a)(1) The United States Court of Federal Claims shall have jurisdiction to render judgment upon any claim
against the United States founded either upon the Constitution, or any Act of Congress or any regulation of an
executive department, or upon any express or implied contract with the United States, or for liquidated or
unliquidated damages in cases not sounding in tort. For the purpose of this paragraph, an express or implied
contract with the Army and Air Force Exchange Service, Navy Exchanges, Marine Corps Exchanges, Coast Guard
Exchanges, or Exchange Councils of the National Aeronautics and Space Administration shall be considered an
express or implied contract with the United States.

(2) To provide an entire remedy and to complete the relief afforded by the judgment, the court may, as an
incident of and collateral to any such judgment, issue orders directing restoration to office or position, placement in
appropriate duty or retirement status, and correction of applicable records, and such orders may be issued to any
appropriate official of the United States. In any case within its jurisdiction, the court shall have the power to remand
appropriate matters to any administrative or executive body or official with such direction as it may deem proper
and just. The Court of Federal Claims shall have jurisdiction to render judgment upon any claim by or against, or
dispute with, a contractor arising under section 7104(b){1) of title 41, including a dispute concerning termination of
a contract, rights in tangible or intangible property, compliance with cost accounting standards, and other

nonmonetary disputes on which a decision of the contracting officer has been issued under section 6 1 of that Act.

(b)(1) Both the Unites 2 States Court of Federal Claims and the district courts of the United States shall have
jurisdiction to render judgment on an action by an interested party objecting to a solicitation by a Federal agency
for bids or proposals for a proposed contract or to a proposed award or the award of a contract or any alleged
violation of statute or regulation in connection with a procurement or a proposed procurement. Both the United
States Court of Federal Claims and the district courts of the United States shall have jurisdiction to entertain such
an action without regard to whether suit is instituted before or after the contract is awarded.

(2) To afford relief in such an action, the courts may award any relief that the court considers proper, including
declaratory and injunctive relief except that any monetary relief shall be limited to bid preparation and proposal
costs.

(3) In exercising jurisdiction under this subsection, the courts shall give due regard to the interests of national
defense and national security and the need for expeditious resolution of the action.

(4) In any action under this subsection, the courts shall review the agency's decision pursuant to the standards
set forth in section 706 of title 5.

(5) If an interested party who is a member of the private sector commences an action described in paragraph (1)
with respect to a public-private competition conducted under Office of Management and Budget Circular A—76
regarding the performance of an activity or function of a Federal agency, or a decision to convert a function
performed by Federal employees to private sector performance without a competition under Office of Management
and Budget Circular A-76, then an interested party described in section 3551(2)(B) of title 31 shall be entitled to
intervene in that action.

(6) Jurisdiction over any action described in paragraph (1) arising out of a maritime contract, or a solicitation for
a proposed maritime contract, shall be governed by this section and shall not be subject to the jurisdiction of the
district courts of the United States under the Suits in Admiralty Act (chapter 309 of title 46) or the Public Vessels
Act (chapter 311 of title 46).

(c) Nothing herein shall be construed to give the United States Court of Federal Claims jurisdiction of any civil
action within the exclusive jurisdiction of the Court of International Trade, or of any action against, or founded on
conduct of, the Tennessee Valley Authority, or to amend or modify the provisions of the Tennessee Valley Authority
Act of 1933 with respect to actions by or against the Authority.
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(June 25, 1948, ch. 646, 62 Stat. 840 ; July 28, 1953, ch. 253, §7, 67 Stat. 226 ; Sept. 3, 1954, ch. 1263, §44(a),
(b), 68 Stat. 1241 ; Pub. L. 91-350, §1(b), July 23, 1970, 84 Stat. 449 ; Pub. L. 92-415, §1, Aug. 29, 1972, 86 Stat.
652 ; Pub. L. 95-563, §14(i), Nov. 1, 1978, 92 Stat. 2391 ; Pub. L. 96-417, title V, §509, Oct. 10, 1980, 94 Stat.
1743 ; Pub. L. 97-164, title |, §133(a), Apr. 2, 1982, 96 Stat. 39 ; Pub. L. 102-572, title IX, §§902(a), 907(b)(1),
Oct. 29, 1992, 106 Stat. 4516 , 4519; Pub. L. 104-320, §12(a), Oct. 19, 1996, 110 Stat. 3874 ; Pub. L. 110-161,
div. D, title VII, §739(c)(2), Dec. 26, 2007, 121 Stat. 2031 ; Pub. L. 110-181, div. A, title Ill, §326(c), Jan. 28, 2008,
122 Stat. 63 ; Pub. L. 110417, [div. A], title X, §1061(d), Oct. 14, 2008, 122 Stat. 4613 ; Pub. L. 111-350, §5(g)(7),
Jan. 4, 2011, 124 Stat. 3848 ; Pub. L. 112-81, div. A, title VIII, §861(a), Dec. 31, 2011, 125 Stat. 1521 .)

HisTORICAL AND REVISION NOTES

Based on title 28, U.S.C., 1940 ed., §250(1) (Mar. 3, 1911, ch. 231; §145, 36 Stat. 1136).

District courts are given concurrent jurisdiction of certain claims against the United States under
section 1346 of this title. (See also reviser's note under that section and section 1621 of this title relating to
jurisdiction of the Tax Court.)

The proviso in section 250(1) of title 28, U.S.C., 1940 ed., relating to claims growing out of the Civil
War, commonly known as "war claims,” and other claims which had been reported adversely before
March 3, 1887 by any court, department, or commission authorized to determine them, were omitted
as obsolete.

The exception in section 250(1) of title 28, U.S.C., 1940 ed., as to pension claims appears in section
1501 of this title.

Words "in respect of which claims the party would be entitled to redress against the United States
either in a court of law, equity, or admiralty, if the United States were suable" were omitted as
unnecessary since the Court of Claims manifestly, under this section will determine whether a petition
against the United States states a cause of action. In any event, the Court of Claims has no admiralty
jurisdiction, but the Suits in Admiralty Act, sections 741-752 of title 46, U.S.C., 1940 ed., Shipping, vests
exclusive jurisdiction over suits in admiralty against the United States in the district courts. Sanday &
Co. v. U.5., 1932, 76 Ct.Cl. 370.

For additional provisions respecting jurisdiction of the court of claims in war contract settlement
cases see section 114b of Title 41, U.S.C., 1940 ed., Public Contracts.

Changes were made in phraseology.

EpiTOoRIAL NOTES

REFERENCES IN TEXT

Section 6 of the Contract Disputes Act of 1978, referred to in subsec. (a)(2), was classified to
section 605 of former Title 41, Public Contracts, and was repealed and restated as subsecs. (a) to
(c)(1) and (d) to (h) of section 7103 of Title 41, Public Contracts, by Pub. L. 111-350, §§3, 7(b), Jan. 4,
2011, 124 Stat. 3677 , 3855.

The Tennessee Valley Authority Act of 1933, referred to in subsec. (c), is act May 18, 1933, ch. 32,
48 Stat. 58 , which is classified generally to chapter 12A (§831 et seq.) of Title 16, Conservation. For
complete classification of this Act to the Code, see section 831 of Title 16 and Tables.

AMENDMENTS

2011-Subsec. (a)(2). Pub. L. 111-350 substituted "section 7104(b)(1) of title 41" for "section 10(a)(1) of
the Contract Disputes Act of 1978",

Subsec. (b)(6). Pub. L. 112-81 added par. (6).

2008-Subsec. (b)(5). Pub. L. 110-417 struck out par. (5), as added by Pub. L. 110-161, which read as
follows: "If a private sector interested party commences an action described in paragraph (1) in the
case of a public-private competition conducted under Office of Management and Budget Circular
A-T76 regarding performance of an activity or function of a Federal agency, or a decision to convert a
function performed by Federal employees to private sector performance without a competition under
Office of Management and Budget Circular A—-76, then an official or person described in section
3551(2)(B) of title 31 shall be entitled to intervene in that action."

Pub. L. 110-181 added par. (5).

2007-Subsec. (b)(5). Pub. L. 110-161 added par. (5).

1996-Subsec. (a)(3). Pub. L. 104-320, §12(a)(2), struck out par. (3) which read as follows: "To afford
complete relief on any contract claim brought before the contract is awarded, the court shall have
exclusive jurisdiction to grant declaratory judgments and such equitable and extraordinary relief as it
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deems proper, including but not limited to injunctive relief. In exercising this jurisdiction, the court shall
give due regard to the interests of national defense and national security."

Subsecs. (b), (c). Pub. L. 104-320, §12(a)(1), (3), added subsec. (b) and redesignated former
subsec. (b) as (c).

1992-Subsec. (a)(1). Pub. L. 102-572, §302(a)(1), substituted "United States Court of Federal
Claims" for "United States Claims Court".

Subsec. (a)(2). Pub. L. 102-572, §307(b)(1), inserted before period at end ", including a dispute
concerning termination of a contract, rights in tangible or intangible property, compliance with cost
accounting standards, and other nonmonetary disputes on which a decision of the contracting officer
has been issued under section 6 of that Act".

Pub. L. 102-572, §902(a)(2), substituted "Court of Federal Claims" for "Claims Court".

Subsec. (b). Pub. L. 102-572, §902(a)(1), substituted "United States Court of Federal Claims" for
"United States Claims Court".

1982-Subsec. (a)(1). Pub. L. 97-164 designated first two sentences of existing first undesignated
paragraph as subsec. (a)(1) and substituted "United States Claims Court" for "Court of Claims".

Subsec. (a)(2). Pub. L. 97-164 designated third, fourth, and fifth sentences of existing first
undesignated paragraph as par. (2) and substituted "The Claims Court" for "The Court of Claims" and
"arising under section 10(a)(1) of the Contract Disputes Act of 1978" for "arising under the Contract
Disputes Act of 1978",

Subsec. (a)(3). Pub. L. 97-164 added par. (3).

Subsec. (b). Pub. L. 97-164 designated existing second undesignated paragraph as subsec. (b) and
substituted "United States Claims Court" for "Court of Claims", "conduct of, the Tennessee Valley
Authority, or" for "actions of, the Tennessee Valley Authority, nor", "Tennessee Valley Authority Act of
1933" for "Tennessee Valley Authority Act of 1933, as amended,”, and "actions by or against the
Authority" for "suits by or against the Authority”.

1980-Pub. L. 96-417 substituted "Court of Claims of any civil action within the exclusive jurisdiction of
the Court of International Trade, or of any action” for "in suits" in second par.

1978-Pub. L. 95-563 provided that the Court of Claims would have jurisdiction to render judgment
upon any claim by or against, or dispute with, a contractor arising under the Contract Disputes Act of
1978.

1972-Pub. L. 92-415 inserted provisions authorizing the court to issue orders directing restoration to
office or position, placement in appropriate duty or retirement status and correction of applicable
records and to issue such orders to any United States official and to remand appropriate matters to
administrative and executive bodies with proper directions.

1970-Pub. L. 91-350 specified that the term "express or implied contracts with the United States”
includes express or implied contracts with the Army and Air Force Exchange Service, Navy
Exchanges, Marine Corps Exchanges, Coast Guard Exchanges, or Exchange Councils of the
National Aeronautics and Space Administration.

1954-Act Sept. 3, 1954, inserted "; actions involving Tennessee Valley Authority” in section catchline
and altered the form of first par. to spell out the general jurisdiction of the Court in paragraph form
rather than as clauses of the par.

1953-Act July 28, 1953, substituted "United States Court of Claims" for "Court of Claims" near
beginning of section, and inserted last par.

STATUTORY NOTES AND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2011 AMENDMENT
Pub. L. 112-81, div. A, title VIII, §861(b), Dec. 31, 2011, 125 Stat. 1521 , provided that: "The
amendment made by subsection (a) [amending this section] shall apply to any cause of action filed on

or after the first day of the first month beginning more than 30 days after the date of the enactment of
this Act [Dec. 31, 2011]."

EFFECTIVE DATE OF 2008 AMENDMENT

Pub. L. 110-181, div. A, title lll, §326(d), Jan. 28, 2008, 122 Stat. 63 , provided that: "Subparagraph (B)
of section 3551(2) of title 31, United States Code (as added by subsection (a)), and paragraph (5) of section
1491(b) of title 28, United States Code (as added by subsection (c)), shall apply to-

"(1) a protest or civil action that challenges final selection of the source of performance of an
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activity or function of a Federal agency that is made pursuant to a study initiated under Office of
Management and Budget Circular A-76 on or after January 1, 2004; and

"(2) any other protest or civil action that relates to a public-private competition initiated under
Office of Management and Budget Circular A-76, or to a decision to convert a function performed
by Federal employees to private sector performance without a competition under Office of
Management and Budget Circular A-76, on or after the date of the enactment of this Act [Jan. 28,
2008]."

EFFECTIVE DATE OoF 2007 AMENDMENT

Paragraph (5) of subsec. (b) of this section applicable to protests and civil actions that challenge
final selections of sources of performance of an activity or function of a Federal agency that are made
pursuant to studies initiated under Office of Management and Budget Circular A-76 on or after Jan. 1,
2004; and to any other protests and civil actions that relate to public-private competitions initiated
under Office of Management and Budget Circular A-76, or a decision to convert a function performed
by Federal employees to private sector performance without a competition under Office of
Management and Budget Circular A-76, on or after Dec. 26, 2007, see section 739(c)(3) of Pub. L.
110-161, set out as a note under section 501 of Title 31, Money and Finance.

Amendment by Pub. L. 110-161 applicable with respect to fiscal year 2008 and each succeeding
fiscal year, see section 739(e) of Pub. L. 110161, set out as a note under section 501 of Title 31, Money
and Finance.

EFFECTIVE DATE OF 1996 AMENDMENT

Pub. L. 104-320, §12(b), Oct. 19, 1996, 110 Stat. 3875 , provided that: "This section [amending this
section and section 3556 of Title 31, Money and Finance, and enacting provisions set out as notes under
this section and section 3556 of Title 31] and the amendments made by this section shall take effect on
December 31, 1996 and shall apply to all actions filed on or after that date."

EFFECTIVE DATE OF 1992 AMENDMENT

Amendment by section 902(a) of Pub. L. 102-572 effective Oct. 29, 1992, see section 911 of Pub. L.
102-572, set out as a note under section 171 of this title.

Pub. L. 102-572, title IX, §907(b)(2), Oct. 29, 1992, 106 Stat. 4519 , provided that: "The amendment
made by paragraph (1) [amending this section] shall be effective with respect to all actions filed
before, on, or after the date of the enactment of this Act [Oct. 29, 1992], except for those actions
which, before such date of enactment, have been the subject of-

"(A) a final judgment of the United States Claims Court, if the time for appeal of that judgment
has expired without an appeal having been filed, or
"(B) a final judgment of the Court of Appeals for the Federal Circuit."

EFFECTIVE DATE OF 1982 AMENDMENT

Amendment by Pub. L. 97-164 effective Oct. 1, 1982, see section 402 of Pub. L. 97-164, set out as a
note under section 171 of this fitle.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-417 effective Nov. 1, 1980, and applicable with respect to civil actions
pending on or commenced on or after such date, see section 701(a) of Pub. L. 96-417, setout as a
note under section 251 of this fitle.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-563 effective with respect to contracts entered into 120 days after Nov. 1,
1978, and, at the election of the contractor, with respect to any claim pending at such time before the
contracting officer or initiated thereafter, see section 16 of Pub. L. 95-563, Nov. 1, 1978, 92 Stat. 2391 ,
formerly set out as an Effective Date note under section 601 of former Title 41, Public Contracts.

EFFECTIVE DATE OF 1972 AMENDMENT

Pub. L. 92-415, §2, Aug. 29, 1972, 86 Stat. 652 , provided that: "This Act [amending this section] shall
be applicable to all judicial proceedings pending on or instituted after the date of its enactment [Aug.
29,1972]."
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EFFeECTIVE DATE OF 1970 AMENDMENT

Amendment by Pub. L. 91-350 applicable to claims and civil actions dismissed before or pending on
July 23, 1970, if the claim or civil action was based upon a transaction, omission, or breach that
occurred not more than six years prior to July 23, 1970, notwithstanding a determination or judgment
made prior to July 23, 1970, that the United States district courts or the United States Court of Claims
did not have jurisdiction to entertain a suit on an express or implied contract with a nonappropriated
fund instrumentality of the United States, see section 2 of Pub. L. 91-350, set out as a note under
section 1346 of this title.

SAVINGS PROVISION

Pub. L. 104-320, §12(e), Oct. 19, 1996, 110 Stat. 3875 , provided that;

"(1) OrpERs.-A termination under subsection (d) [set out below] shall not terminate the effectiveness
of orders that have been issued by a court in connection with an action within the jurisdiction of that
court on or before December 31, 2000. Such orders shall continue in effect according to their terms
until modified, terminated, superseded, set aside, or revoked by a court of competent jurisdiction or by
operation of law.

"(2) PROCEEDINGS AND APPLICATIONS.-(A) a termination under subsection (d) shall not affect the
jurisdiction of a court of the United States to continue with any proceeding that is pending before the
court on December 31, 2000.

"(B) Orders may be issued in any such proceeding, appeals may be taken therefrom, and payments
may be made pursuant to such orders, as if such termination had not occurred. An order issued in
any such proceeding shall continue in effect until modified, terminated, superseded, set aside, or
revoked by a court of competent jurisdiction or by operation of law.

"(C) Nothing in this paragraph prohibits the discontinuance or modification of any such proceeding
under the same terms and conditions and to the same extent that proceeding could have been
discontinued or modified absent such termination.”

SUNSET PROVISION
Pub. L. 104-320, §12(d), Oct. 19, 1996, 110 Stat. 3875 , provided that: "The jurisdiction of the district
courts of the United States over the actions described in section 1491(b)(1) of title 28, United States Code
(as amended by subsection (a) of this section) shall terminate on January 1, 2001 unless extended by
Congress. The savings provisions in subsection (e) [set out above] shall apply if the bid protest
jurisdiction of the district courts of the United States terminates under this subsection.”

TRANSFER OF FUNCTIONS

For transfer of authorities, functions, personnel, and assets of the Coast Guard, including the
authorities and functions of the Secretary of Transportation relating thereto, to the Department of
Homeland Security, and for treatment of related references, see sections 468(b), 551(d), 552(d), and 557
of Title 6, Domestic Security, and the Department of Homeland Security Reorganization Plan of
November 25, 2002, set out as a note under section 542 of Title 6.

STUuDY ON CONCURRENT JURISDICTION

Pub. L. 104-320, §12(c), Oct. 19, 1996, 110 Stat. 3875, required that, no earlier than 2 years after
Dec. 31, 1996, the General Accounting Office was to undertake a study regarding the concurrent
jurisdiction of the district courts of the United States and the Court of Federal Claims over bid protests
to determine whether concurrent jurisdiction was necessary, which study was to be completed no later
than Dec. 31, 1999, and was to specifically consider the effect of any proposed change on the ability
of small businesses to challenge violations of Federal procurement law.

1 See References in Text note below.

250in original. Probably should be "United".
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31 USC SUBTITLE Illl, CHAPTER 35, SUBCHAPTER V: PROCUREMENT PROTEST SYSTEM

From Title 31—MONEY AND FINANCE
SUBTITLE III=FINANCIAL MANAGEMENT
CHAPTER 35—ACCOUNTING AND COLLECTION

SUBCHAPTER V—PROCUREMENT PROTEST SYSTEM

§3551. Definitions

In this subchapter:
(1) The term "protest"” means a written objection by an interested party to any of the following:

(A) A solicitation or other request by a Federal agency for offers for a contract for the procurement of
property or services.

(B) The cancellation of such a solicitation or other request.

(C) An award or proposed award of such a confract.

(D) A termination or cancellation of an award of such a contract, if the written objection contains an
allegation that the termination or cancellation is based in whole or in part on improprieties concerning the
award of the contract.

(E) Conversion of a function that is being performed by Federal employees to private sector performance.

(2) The term "interested party"—

(A) with respect to a contract or a solicitation or other request for offers described in paragraph (1), means
an actual or prospective bidder or offeror whose direct economic interest would be affected by the award of
the contract or by failure to award the contract; and

(B) with respect to a public-private competition conducted under Office of Management and Budget Circular
A-T76 with respect to the performance of an activity or function of a Federal agency, or a decision to convert a
function performed by Federal employees to private sector performance without a competition under Office of
Management and Budget Circular A-76, includes—

(i) any official who is responsible for submitting the agency tender in such competition; and

(ii) any one individual who, for the purpose of representing the Federal employees engaged in the
performance of the activity or function for which the public-private competition is conducted in a protest
under this subchapter that relates to such public-private competition, has been designated as the agent of
the Federal employees by a majority of such employees.

(3) The term "Federal agency" has the meaning given such term by section 102 of title 40.

(Added Pub, L. 98-369, div. B, title VII, §2741(a), July 18, 1984, 98 Stat. 1199; amended Pub. L. 89-145, title XIII,
§1304(d), Nov. 8, 1985, 99 Stat. 742; Pub. L. 103-272, §4(f)(1)(K), July 5, 1994, 108 Stat. 1362; Pub. L. 103-355,
title I, §1401, Oct. 13, 1994, 108 Stat. 3287; Pub. L. 104-106, div. D, title XLIIl, §4321(d)(1), Feb. 10, 1996, 110
Stat. 674; Pub. L. 107-217, §3(h)(6), Aug. 21, 2002, 116 Stat. 1300; Pub. L. 108-375, div. A, title Ill, §326(a), Oct.
28, 2004, 118 Stat. 1848; Pub. L. 110-161, div. D, title VII, §739(c)(1)(A), Dec. 26, 2007, 121 Stat. 2030; Pub. L.
110-181, div. A, title 111, §326(a), Jan. 28, 2008, 122 Stat. 62; Pub. L. 111-84, div. A, title Ill, §327(a), (b), Oct. 28,
2009, 123 Stat. 2255.)

EpiTtoriAL NOTES

AMENDMENTS

2009—Par. (1)(E). Pub. L. 111-84, §327(a), added subpar. (E).
Par. (2)(B)(i). Pub. L. 111-84, §327(b), amended cl. (i) generally. Prior to amendment, cl. (i) read as
follows: "any official who submitted the agency tender in such competition; and".
2008—Par. (2). Pub. L. 110-181 amended par. (2) generally. Prior to amendment, par. (2) read as
follows: "The term 'interested party'—
"(A) with respect to a contract or a solicitation or other request for offers described in paragraph
(1), means an actual or prospective bidder or offeror whose direct economic interest would be
affected by the award of the contract or by failure to award the contract; and
"(B) with respect to a public-private competition conducted under Office of Management and
Budget Circular A—76 regarding performance of an activity or function of a Federal agency, or a
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decision to convert a function performed by Federal employees to private sector performance
without a competition under OMB Circular A—76, includes—
"(i) any official who submitted the agency tender in such competition; and
"(ii) any one person who, for the purpose of representing them in a protest under this
subchapter that relates to such competition, has been designated as their agent by a majority of
the employees of such Federal agency who are engaged in the performance of such activity or
function."

2007—Par. (2). Pub. L. 110-161 amended par. (2) generally. Prior to amendment, par. (2) read as
follows:

"(2)(A) The term ‘interested party', with respect to a contract or a solicitation or other request for
offers described in paragraph (1), means an actual or prospective bidder or offeror whose direct
economic interest would be affected by the award of the contract or by failure to award the contract.

"(B) The term includes the official responsible for submitting the Federal agency tender in a public-
private competition conducted under Office of Management and Budget Circular A-76 regarding an
activity or function of a Federal agency performed by more than 65 full-time equivalent employees of
the Federal agency."

2004—Par. (2). Pub. L. 108-375 designated existing provisions as subpar. (A) and added subpar. (B).

2002—Par. (3). Pub. L. 107-217 substituted "section 102 of title 40" for "section 3 of the Federal
Property and Administrative Services Act of 1949 (40 U.S.C. 472)".

1996—Pub. L. 104—106, §4321(d)(1)(A), substituted "subchapter:" for "subchapter—" in introductory
provisions.

Par. (2). Pub. L. 1041086, §4321(d)(1)(B), substituted "or a solicitation or other request for offers" for
"or proposed contract”.

1994—FPar. (1). Pub. L. 103-355, §1401(a), amended par. (1) generally. Prior to amendment, par. (1)
read as follows: " 'protest’ means a written objection by an interested party to a solicitation by a
Federal agency for bids or proposals for a proposed contract for the procurement of property or
services or a written objection by an interested party to a proposed award or the award of such a
contract;".

Pub. L. 103-272 substituted "a Federal" for "an Federal".

Par. (2). Pub. L. 103-355, §1401(b)(1), inserted "The term" after "(2)" and substituted a period for
", and" at end.

Par. (3). Pub. L. 103-355, §1401(b)(2), inserted "The term" after "(3)".

1985—Par. (1). Pub. L. 99-145 substituted "Federal agency" for "executive agency".

STATUTORY NOTES AND RELATED SUBSIDIARIES

EFFECTIVE DATE OoF 2009 AMENDMENT

Pub. L. 111-84, div. A, title 1ll, §327(d), Oct. 28, 2009, 123 Stat. 2255, provided that: "The amendments
made by this section [amending this section and section 3554 of this title] shall apply—

"(1) to any protest or civil action that relates to a public-private competition conducted after the
date of the enactment of this Act [Oct. 28, 2009] under Office of Management and Budget Circular
A-T86, or any successor circular; and

"(2) to a decision made after the date of the enactment of this Act to convert a function
performed by Federal employees to private sector performance without a competition under Office
of Management and Budget Circular A-76."

EFFECTIVE DATE OF 2008 AMENDMENT

Par. (2)(B) of this section, as added by Pub. L. 110-181, applicable to a protest or civil action that
challenges final selection of the source of performance of an activity or function of a Federal agency
made pursuant to a study under OMB Circular A-76 on or after Jan. 1, 2004, and to any other protest
or civil action that relates to a public-private competition under Circular A-76 or to a decision to
convert a function performed by Federal employees to private sector performance without a
competition under Circular A—76, on or after Jan. 28, 2008, see section 326(d) of Pub. L. 110-181, set
out as a note under section 1491 of Title 28, Judiciary and Judicial Procedure.

EFFECTIVE DATE OF 2007 AMENDMENT
Paragraph (2)(B) of this section applicable to protests and civil actions that challenge final
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selections of sources of performance of an activity or function of a Federal agency that are made
pursuant to studies initiated under Office of Management and Budget Circular A-76 on or after Jan. 1,
2004; and to any other protests and civil actions that relate to public-private competitions initiated
under Office of Management and Budget Circular A-76, or a decision to convert a function performed
by Federal employees to private sector performance without a competition under Office of
Management and Budget Circular A-76, on or after Dec. 26, 2007, see section 739(c)(3) of Pub. L.
110-161, set out as a note under section 501 of this title.

Amendment by Pub. L. 110-161 applicable with respect to fiscal year 2008 and each succeeding
fiscal year, see section 739(e) of Pub. L. 110-161, set out as a note under section 501 of this title.

EFFECTIVE DATE OF 2004 AMENDMENT

Pub. L. 108-375, div. A, title lll, §326(d), Oct. 28, 2004, 118 Stat. 1848, provided that: "The
amendments made by this section [amending this section and sections 3552 and 3553 of this title] shall
apply to protests filed under subchapter V of chapter 35 of title 31, United States Code, that relate to
studies initiated under Office of Management and Budget Circular A—76 on or after the end of the 90-
day period beginning on the date of the enactment of this Act [Oct. 28, 2004]."

EFFECTIVE DATE OF 1996 AMENDMENT

For effective date and applicability of amendment by Pub. L. 104-106, see section 4401 of Pub. L.
104-1086, set out as a note under section 2302 of Title 10, Armed Forces.

EFFECTIVE DATE OF 1994 AMENDMENT

For effective date and applicability of amendment by Pub. L. 103-355, see section 10001 of Pub. L.
103-355, set out as a note under section 2302 of Title 10, Armed Forces.

EFFECTIVE DATE

Section applicable with respect to any protest filed after Jan. 14, 1985, see section 2751(b) of Pub.
L. 98-369, set out as a note under section 2302 of Title 10, Armed Forces.

CONSTRUCTION OF 2004 AMENDMENT

Pub. L. 108-375, div. A, title Ill, §326(e), Oct. 28, 2004, 118 Stat. 1849, provided that: "The
amendments made by this section [amending this section and sections 3552 and 3553 of this title] shall
not be construed to authorize the use of a protest under subchapter V of chapter 35 of title 31, United
States Code, with regard to a decision made by an agency tender official.”

§3552. Protests by interested parties concerning procurement actions

(a) A protest concerning an alleged violation of a procurement statute or regulation shall be decided by the
Comptroller General if filed in accordance with this subchapter.

(b)(1) In the case of an agency tender official who is an interested party under section 3551(2)(B) of this title, the
official may file a protest in connection with the public-private competition for which the official is an interested
party. At the request of a majority of the employees of the Federal agency who are engaged in the performance of
the activity or function subject to such public-private competition, the official shall file a protest in connection with
such public-private competition unless the official determines that there is no reasonable basis for the protest.

(2) The determination of an agency tender official under paragraph (1) whether or not to file a protest is not
subject to administrative or judicial review. An agency tender official shall provide written notification to Congress
whenever the official makes a determination under paragraph (1) that there is no reasonable basis for a protest.

(Added Pub. L. 98-369, div. B, title VII, §2741(a), July 18, 1984, 98 Stat. 1199; amended Pub. L. 103-272,
§4(f)(1)(L), July 5, 1994, 108 Stat. 1362; Pub. L. 103-355, title X, §10005(d), Oct. 13, 1994, 108 Stat. 3408; Pub.
L. 104-108, div. E, title LVI, §5603, Feb. 10, 1996, 110 Stat. 700; Pub. L. 108-375, div. A, title Ill, §326(b), Oct. 28,
2004, 118 Stat. 1848.)

EpiTOoRIAL NOTES

AMENDMENTS

2004—Pub. L. 108-375 designated existing provisions as subsec. (a) and added subsec. (b).
1996—Pub. L. 104-106 struck out at end "An interested party who has filed a protest under section
111(f) of the Federal Property and Administrative Services Act of 1949 (40 U.S.C. 759(f)) with respect to
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a procurement or proposed procurement may not file a protest with respect to that procurement under
this subchapter.”

1994—Pub. L. 103-272 and Pub. L. 103-355 amended section identically, substituting "section 111(f)"
for "section 111(h)" and "759(f)" for "759(h)".

STATUTORY NOTES AND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2004 AMENDMENT

Amendment by Pub. L. 108-375 applicable to protests filed under this subchapter that relate to
studies initiated under Office of Management and Budget Circular A-76 on or after the end of the 90-
day period beginning on Oct. 28, 2004, see section 326(d) of Pub. L. 108-375, set out as a note under
section 3551 of this title.

EFFECTIVE DATE OF 1996 AMENDMENT

Amendment by Pub. L. 104-106 effective 180 days after Feb. 10, 1996, see section 5701 of Pub. L.
104-106, div. E, title LVII, Feb. 10, 1996, 110 Stat. 702.

EFFECTIVE DATE OF 1994 AMENDMENT

For effective date and applicability of amendment by Pub. L. 103-355, see section 10001 of Pub. L.
103-355, set out as a note under section 2302 of Title 10, Armed Forces.

EFFECTIVE DATE

Section applicable with respect to any protest filed after Jan. 14, 1985, see section 2751(b) of Pub.
L. 98-369, set out as a note under section 2302 of Title 10, Armed Forces.

CONSTRUCTION OF 2004 AMENDMENT

Amendment by Pub. L. 108-375 not to be construed to authorize the use of a protest under this
subchapter with regard to a decision made by an agency tender official, see section 326(e) of Pub. L.
108-375, set out as a note under section 3551 of this title.

§3553. Review of protests; effect on contracts pending decision

(a) Under procedures prescribed under section 3555 of this title, the Comptroller General shall decide a protest
submitted to the Comptroller General by an interested party.

(b)(1) Within one day after the receipt of a protest, the Comptroller General shall notify the Federal agency
involved of the protest.

(2) Except as provided in paragraph (3) of this subsection, a Federal agency receiving a notice of a protested
procurement under paragraph (1) of this subsection shall submit to the Comptroller General a complete report
(including all relevant documents) on the protested procurement—

(A) within 30 days after the date of the agency's receipt of that notice;

(B) if the Comptroller General, upon a showing by the Federal agency, determines (and states the reasons in
writing) that the specific circumstances of the protest require a longer period, within the longer period determined
by the Comptroller General; or

(C) in a case determined by the Comptroller General to be suitable for the express option under section
3554(a)(2) of this title, within 20 days after the date of the Federal agency's receipt of that determination.

(3) A Federal agency need not submit a report to the Comptroller General pursuant to paragraph (2) of this
subsection if the agency is sooner notified by the Comptroller General that the protest concerned has been
dismissed under section 3554(a)(4) of this title.

(c)(1) Except as provided in paragraph (2) of this subsection, a contract may not be awarded in any procurement
after the Federal agency has received notice of a protest with respect to such procurement from the Comptroller
General and while the protest is pending.

(2) The head of the procuring activity responsible for award of a contract may authorize the award of the contract
(notwithstanding a protest of which the Federal agency has notice under this section)—

{A) upon a written finding that urgent and compelling circumstances which significantly affect interests of the

United States will not permit waiting for the decision of the Comptroller General under this subchapter; and

(B) after the Comptroller General is advised of that finding.

(3) A finding may not be made under paragraph (2)(A) of this subsection unless the award of the contract is
otherwise likely to occur within 30 days after the making of such finding.
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(d)(1) A contractor awarded a Federal agency contract may, during the period described in paragraph (4), begin
performance of the contract and engage in any related activities that result in obligations being incurred by the
United States under the contract unless the contracting officer responsible for the award of the contract withholds
authorization to proceed with performance of the contract.

(2) The contracting officer may withhold an authorization to proceed with performance of the contract during the
period described in paragraph (4) if the contracting officer determines in writing that—

(A) a protest is likely to be filed; and
(B) the immediate performance of the contract is not in the best interests of the United States.

(3)(A) If the Federal agency awarding the contract receives notice of a protest in accordance with this section
during the period described in paragraph (4)—

(i) the contracting officer may not authorize performance of the contract to begin while the protest is pending;
or

(i) if authorization for contract performance to proceed was not withheld in accordance with paragraph (2)
before receipt of the notice, the contracting officer shall immediately direct the contractor to cease performance
under the contract and to suspend any related activities that may result in additional obligations being incurred
by the United States under that contract.

(B) Performance and related activities suspended pursuant to subparagraph (A)(ii) by reason of a protest may
not be resumed while the protest is pending.
(C) The head of the procuring activity may authorize the performance of the contract (notwithstanding a protest
of which the Federal agency has notice under this section)—
(i) upon a written finding that—
(I) performance of the contract is in the best interests of the United States; or
(1) urgent and compelling circumstances that significantly affect interests of the United States will not permit
waiting for the decision of the Comptroller General concerning the protest; and

(ii) after the Comptroller General is notified of that finding.

(4)(A) The period referred to in paragraphs (2) and (3)(A), with respect to a contract, is the period beginning on
the date of the contract award and ending on the later of—
(i) the date that is 10 days after the date of the contract award; or
(i) the date that is 5 days after the debriefing date offered to an unsuccessful offeror for any debriefing that is
requested and, when requested, is required.

(B) For procurements conducted by any component of the Department of Defense, the 5-day period described in
subparagraph (A){ii) does not commence until the day the Government delivers to a disappointed offeror the
written responses to any questions submitted pursuant to section 2305(b)(5)(B){vii) of title 10.

(e) The authority of the head of the procuring activity to make findings and to authorize the award and
performance of contracts under subsections (c) and (d) of this section may not be delegated.

(f)(1) Within such deadlines as the Comptroller General prescribes, upon request each Federal agency shall
provide to an interested party any document relevant to a protested procurement action (including the report
required by subsection (b)(2) of this section) that would not give that party a competitive advantage and that the
party is otherwise authorized by law to receive.

(2)(A) The Comptroller General may issue protective orders which establish terms, conditions, and restrictions
for the provision of any document to a party under paragraph (1), that prohibit or restrict the disclosure by the party
of information described in subparagraph (B) that is contained in such a document.

(B) Information referred to in subparagraph (A) is procurement sensitive information, trade secrets, or other
proprietary or confidential research, development, or commercial information.

(C) A protective order under this paragraph shall not be considered to authorize the withholding of any document
or information from Congress or an executive agency.

(g) If an interested party files a protest in connection with a public-private competition described in section
3551(2)(B) of this title, a person representing a majority of the employees of the Federal agency who are engaged
in the performance of the activity or function subject to the public-private competition may intervene in protest.

(Added Pub. L. 98-369, div. B, title VII, §2741(a), July 18, 1984, 98 Stat. 1200; amended Pub. L. 103-355, fitle I,
§§1402, 1403(c), Oct. 13, 1994, 108 Stat. 3287, 3290; Pub. L. 104-1086, div. D, title XLIII, §4321(d){2), div. E, title
LV, §56501(1), Feb. 10, 1996, 110 Stat. 674, 698; Pub. L. 108-375, div. A, title Ill, §326(c), Oct. 28, 2004, 118 Stat.
1848; Pub. L. 115-91, div. A, title VIII, §818(c), Dec. 12, 2017, 131 Stat. 1464.)

EpiTOoRIAL NOTES

AMENDMENTS
2017—Subsec. (d)(4). Pub. L. 115-91 redesignated existing provisions as subpar. (A) and former
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subpars. (A) and (B) as cls. (i) and (ii), respectively, of subpar. (A) and added subpar. (B).

2004—Subsec. (g). Pub. L. 108-375 added subsec. (g).

1996—Subsec. (b)(2)(A). Pub. L. 104-106, §5501(1), substituted "30 days" for "35 days".

Subsec. (b)(3). Pub. L. 104-106, §4321(d)(2), substituted "3554(a)(4)" for "3554(a)(3)".

1994—Subsec. (b)(1). Pub. L. 103-355, §1402(a)(1)(A), substituted "one day after" for "one working
day of".

Subsec. (b)(2)(A). Pub. L. 103-355, §1402(a)(1)(B)(i), substituted "35 days after" for "25 working
days from".

Subsec. (b)(2)(C). Pub. L. 103-355, §1402(a)(1)(B)(ii), substituted "20 days after" for "10 working
days from".

Subsec. (c)(3). Pub. L. 103-355, §1402(a)(2), substituted "after the making of such finding" for
"thereafter".

Subsec. (d). Pub. L. 103-355, §1402(b), amended subsec. (d) generally. Prior to amendment,
subsec. (d) read as follows:

"(d)(1) If a Federal agency receives notice of a protest under this section after the contract has
been awarded but within 10 days of the date of the contract award, the Federal agency (except as
provided under paragraph (2)) shall, upon receipt of that notice, immediately direct the contractor to
cease performance under the contract and to suspend any related activities that may result in
additional obligations being incurred by the United States under that contract. Performance of the
contract may not be resumed while the protest is pending.

"(2) The head of the procuring activity responsible for award of a contract may authorize the
performance of the contract (notwithstanding a protest of which the Federal agency has notice under
this section)—

"(A) upon a written finding—
"(i) that performance of the contract is in the best interests of the United States; or
"(ii) that urgent and compelling circumstances that significantly affect interests of the
United States will not permit waiting for the decision of the Comptroller General concerning the
protest; and
"(B) after the Comptroller General is notified of that finding."
Subsec. (f). Pub. L. 103-355, §1403(c), designated existing provisions as par. (1) and added par. (2).

STATUTORY NOTES AND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2004 AMENDMENT
Amendment by Pub. L. 108-375 applicable to protests filed under this subchapter that relate to
studies initiated under Office of Management and Budget Circular A-76 on or after the end of the 90-
day period beginning on Oct. 28, 2004, see section 326(d) of Pub. L. 108-375, set out as a note under
section 3551 of this title.

EFFECTIVE DATE OF 1996 AMENDMENT

For effective date and applicability of amendment by section 4321(d)(2) of Pub. L. 1041086, see
section 4401 of Pub. L. 104-108, set out as a note under section 2302 of Title 10, Armed Forces.

Amendment by section 5501(1) of Pub. L. 104-106 effective 180 days after Feb. 10, 1996, see
section 5701 of Pub. L. 104-106, div. E, title LVII, Feb. 10, 1996, 110 Stat. 702.

EFFECTIVE DATE OF 1994 AMENDMENT

For effective date and applicability of amendment by Pub. L. 103-355, see section 10001 of Pub. L.
103-355, set out as a note under section 2302 of Title 10, Armed Forces.

EFFECTIVE DATE

Section applicable with respect to any protest filed after Jan. 14, 1985, see section 2751(b) of Pub.
L. 98-369, set out as a note under section 2302 of Title 10, Armed Forces.

CONSTRUCTION OF 2004 AMENDMENT

Amendment by Pub. L. 108-375 not to be construed to authorize the use of a protest under this
subchapter with regard to a decision made by an agency tender official, see section 326(e) of Pub. L.
108-375, set out as a note under section 3551 of this title.
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§3554. Decisions on protests

(a)(1) To the maximum extent practicable, the Comptroller General shall provide for the inexpensive and
expeditious resolution of protests under this subchapter. Except as provided under paragraph (2) of this
subsection, the Comptroller General shall issue a final decision concerning a protest within 100 days after the date
the protest is submitted to the Comptroller General.

(2) The Comptroller General shall, by regulation prescribed pursuant to section 3555 of this title, establish an
express option for deciding those protests which the Comptroller General determines suitable for resolution within
65 days after the date the protest is submitted.

(3) An amendment to a protest that adds a new ground of protest, if timely made, should be resolved, to the
maximum extent practicable, within the time limit established under paragraph (1) of this subsection for final
decision of the initial protest. If an amended protest cannot be resolved within such time limit, the Comptroller
General may resolve the amended protest through the express option under paragraph (2) of this subsection.

(4) The Comptroller General may dismiss a protest that the Comptroller General determines is frivolous or
which, on its face, does not state a valid basis for protest.

(b)(1) With respect to a solicitation for a contract, or a proposed award or the award of a contract, protested
under this subchapter, the Comptroller General may determine whether the solicitation, proposed award, or award
complies with statute and regulation. If the Comptroller General determines that the solicitation, proposed award,
or award does not comply with a statute or regulation, the Comptroller General shall recommend that the Federal
agency—

(A) refrain from exercising any of its options under the contract;
(B) recompete the contract immediately;
(C) cancel the solicitation issued pursuant to the public-private competition conducted under Office of

Management and Budget Circular A—76 or any successor circular;

(D) issue a new solicitation;

(E) terminate the contract;

(F) award a contract consistent with the requirements of such statute and regulation;

(@) implement any combination of recommendations under clauses (A), (B), (C), (D), (E), and (F); or

(H) implement such other recommendations as the Comptroller General determines to be necessary in order
to promote compliance with procurement statutes and regulations.

(2) If the head of the procuring activity responsible for a contract makes a finding under section 3553(d)(3)(C)
(i)(1) of this title, the Comptroller General shall make recommendations under this subsection without regard to any
cost or disruption from terminating, recompeting, or reawarding the contract.

(3) If the Federal agency fails to implement fully the recommendations of the Comptroller General under this
subsection with respect to a solicitation for a contract or an award or proposed award of a contract within 60 days
after receiving the recommendations, the head of the procuring activity responsible for that contract shall report
such failure to the Comptroller General not later than 5 days after the end of such 60-day period.

(c)(1) If the Comptroller General determines that a solicitation for a contract or a proposed award or the award of
a contract does not comply with a statute or regulation, the Comptroller General may recommend that the Federal
agency conducting the procurement pay to an appropriate interested party the costs of—

(A) filing and pursuing the protest, including reasonable attomeys' fees and consultant and expert witness
fees; and
(B) bid and proposal preparation.

(2) No party (other than a small business concern (within the meaning of section 3(a) of the Small Business Act))
may be paid, pursuant to a recommendation made under the authority of paragraph (1)—

(A) costs for consultant and expert witness fees that exceed the highest rate of compensation for expert
witnesses paid by the Federal Government; or

(B) costs for attorneys’ fees that exceed $150 per hour unless the agency determines, based on the
recommendation of the Comptroller General on a case by case basis, that an increase in the cost of living or a
special factor, such as the limited availability of qualified attorneys for the proceedings involved, justifies a higher
fee.

(3) If the Comptroller General recommends under paragraph (1) that a Federal agency pay costs to an
interested party, the Federal agency shall—
{A) pay the costs promptly; or
(B) if the Federal agency does not make such payment, promptly report to the Comptroller General the
reasons for the failure to follow the Comptroller General's recommendation.

(4) If the Comptroller General recommends under paragraph (1) that a Federal agency pay costs to an
interested party, the Federal agency and the interested party shall attempt to reach an agreement on the amount of
the costs to be paid. If the Federal agency and the interested party are unable to agree on the amount to be paid,
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the Comptroller General may, upon the request of the interested party, recommend to the Federal agency the
amount of the costs that the Federal agency should pay.

(d) Each decision of the Comptroller General under this subchapter shall be signed by the Comptroller General
or a designee for that purpose. A copy of the decision shall be made available to the interested parties, the head of
the procuring activity responsible for the solicitation, proposed award, or award of the contract, and the senior
procurement executive of the Federal agency involved.

(e)(1) The Comptroller General shall report promptly to the Committee on Govermental Affairs and the
Committee on Appropriations of the Senate and to the Committee on Government Reform and Oversight and the
Committee on Appropriations of the House of Representatives any case in which a Federal agency fails to
implement fully a recommendation of the Comptroller General under subsection (b) or (c). The report shall
include—

{A) a comprehensive review of the pertinent procurement, including the circumstances of the failure of the

Federal agency to implement a recommendation of the Comptroller General; and

(B) a recommendation regarding whether, in order to correct an inequity or to preserve the integrity of the
procurement process, the Congress should consider—
(i) private relief legislation;
(i) legislative rescission or cancellation of funds;
(iii) further investigation by Congress; or
(iv) other action.

(2) Not later than January 31 of each year, the Comptroller General shall transmit to the Congress a report
containing a summary of each instance in which a Federal agency did not fully implement a recommendation of the
Comptroller General under subsection (b) or (c) during the preceding year. The report shall also describe each
instance in which a final decision in a protest was not rendered within 100 days after the date the protest is
submitted to the Comptroller General. The report shall also include a summary of the most prevalent grounds for
sustaining protests during such preceding year.

(Added Pub. L. 98-369, div. B, title VII, §2741(a), July 18, 1984, 98 Stat. 1201; amended Pub. L. 100-463, title
VIII, §8139, Oct. 1, 1988, 102 Stat. 2270-47; Pub, L. 103-355, title I, §1403(a)-(b)(3), Oct. 13, 1994, 108 Stat.
3289, 3290; Pub. L. 104-106, div. D, title XLIll, §4321(d)(3), div. E, title LV, §56501(2), Feb. 10, 1996, 110 Stat, 674,
698; Pub. L. 111-84, div. A, title Ill, §327(c), Oct. 28, 2009, 123 Stat. 2255; Pub. L. 112-239, div. A, title VIII, §867,
Jan. 2, 2013, 126 Stat. 1862.)

Ep1TORIAL NOTES

REFERENCES IN TEXT

Section 3(a) of the Small Business Act, referred to in subsec. (c)(2), is classified to section 632(a) of
Title 15, Commerce and Trade.

AMENDMENTS

2013—Subsec. (e)(2). Pub. L. 112-239 inserted at end "The report shall also include a summary of
the most prevalent grounds for sustaining protests during such preceding year."

2009—Subsec. (b)(1)(C) to (H). Pub. L. 111-84 added subpar. (C), redesignated former subpars. (C)
to (G) as (D) to (H), respectively, and substituted ", (E), and (F)" for ", and (E)" in subpar. (G).

1996—Subsec. (a)(1). Pub. L. 104-106, §5501(2)(A), substituted "100 days" for "125 days".

Subsec. (b)(2). Pub. L. 1041086, §4321(d)(3), substituted "section 3553(d)}(3)(C)i)(1)" for "section
3553(d)(2)(A)(i)".

Subsec. (e)(1). Pub. L. 104106, §5501(2)(B)i), substituted "Government Reform and Oversight" for
"Government Operations".

Subsec. (e)(2). Pub. L. 104106, §5501(2)(Bii), substituted "100 days" for "125 days".

1994—Subsec. (a)(1). Pub. L. 103-355, §1403(a)(1), substituted "125 days after” for "90 working
days from".

Subsec. (a)(2). Pub. L. 103-355, §1403(a)(2), substituted "65 days after" for "45 calendar days from".

Subsec. (a)(3), (4). Pub. L. 103-355, §1403(a)(3), (4), added par. (3) and redesignated former par. (3)
as (4).

Subsec. (b)(3). Pub. L. 103-355, §1403(b)(1), added par. (3).

Subsec. (c). Pub. L. 103-355, §1403(b)(2), amended subsec. (c) generally. Prior to amendment,
subsec. (c) read as follows:

"(c)(1) If the Comptroller General determines that a solicitation for a contract or a proposed award
or the award of a contract does not comply with a statute or regulation, the Comptroller General may
declare an appropriate interested party to be entitled to the costs of—
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"(A) filing and pursuing the protest, including reasonable attorneys' fees; and
"(B) bid and proposal preparation.

"(2) Monetary awards to which a party is declared to be entitled under paragraph (1) of this
subsection shall be paid promptly by the Federal agency concerned out of funds available to or for the
use of the Federal agency for the procurement of property and services."

Subsec. (). Pub. L. 103-355, §1403(b)(3), amended subsec. (e) generally. Prior to amendment,
subsec. (e) read as follows:

"(e)(1) The head of the procuring activity responsible for the solicitation, proposed award, or award
of the contract shall report to the Comptroller General, if the Federal agency has not fully
implemented those recommendations within 60 days of receipt of the Comptroller General's
recommendations under subsection (b) of this section.

"(2) Not later than January 31 of each year, the Comptroller General shall transmit to Congress a
report describing each instance in which a Federal agency did not fully implement the Comptroller
General's recommendations during the preceding fiscal year."

1988—Subsec. (a)(1). Pub. L. 100-463 struck out "unless the Comptroller General determines and
states in writing the reasons that the specific circumstances of the protest require a longer period”
after "submitted to the Comptroller General" before period at end.

STATUTORY NOTES AND RELATED SUBSIDIARIES

CHANGE OF NAME

Committee on Governmental Affairs of Senate changed to Committee on Homeland Security and
Governmental Affairs of Senate, effective Jan. 4, 2005, by Senate Resolution No. 445, One Hundred
Eighth Congress, Oct. 9, 2004.

Committee on Government Reform and Oversight of House of Representatives changed to
Committee on Government Reform of House of Representatives by House Resolution No. 5, One
Hundred Sixth Congress, Jan. 6, 1999. Committee on Government Reform of House of
Representatives changed to Committee on Oversight and Government Reform of House of
Representatives by House Resolution No. 6, One Hundred Tenth Congress, Jan. 5, 2007. Committee
on Oversight and Government Reform of House of Representatives changed to Committee on
Oversight and Reform of House of Representatives by House Resolution No. 6, One Hundred
Sixteenth Congress, Jan. 9, 2019.

EFFECTIVE DATE OF 2009 AMENDMENT
Amendment by Pub. L. 111-84 applicable to any protest or civil action that relates to a public-private
competition conducted after Oct. 28, 2009, under Office of Management and Budget Circular A-76, or
any successor circular, and to a decision made after Oct. 28, 2009, to convert a function performed by
Federal employees to private sector performance without a competition under Office of Management
and Budget Circular A-76, see section 327(d) of Pub. L. 111-84, set out as a note under section 3551 of
this title.

EFFECTIVE DATE OF 1996 AMENDMENT

For effective date and applicability of amendment by section 4321(d)(3) of Pub. L. 1041086, see
section 4401 of Pub. L. 104-108, set out as a note under section 2302 of Title 10, Armed Forces.

Amendment by section 5501(2) of Pub. L. 104—-106 effective 180 days after Feb. 10, 1996, see
section 5701 of Pub. L. 104-108, div. E, title LVII, Feb. 10, 1996, 110 Stat. 702.

EFFECTIVE DATE OF 1994 AMENDMENT
For effective date and applicability of amendment by Pub. L. 103-355, see section 10001 of Pub. L.

103-355, set out as a note under section 2302 of Title 10, Armed Forces.
EFFeCTIVE DATE
Section applicable with respect to any protest filed after Jan. 14, 1985, see section 2751(b) of Pub.
L. 98-369, set out as a note under section 2302 of Title 10, Armed Forces.

INCLUSION OF INFORMATION ON COMMON GROUNDS FOR SUSTAINING BID PROTESTS
IN ANNUAL GOVERNMENT ACCOUNTABILITY OFFICE REPORTS TO CONGRESS
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Pub. L. 114-328, div. A, title VIII, §889, Dec. 23, 2016, 130 Stat. 2323, provided that: "The Comptroller
General of the United States shall include in the annual report to Congress on the Government
Accountability Office each year a list of the most common grounds for sustaining protests relating to
bids for contracts during such year."

PROMPT PAYMENT OF CosTS UNDER PRIOR LAwW

Pub. L. 103-355, title I, §1403(b)(4), Oct. 13, 1994, 108 Stat. 3290, provided that: "Costs to which the
Comptroller General declared an interested party to be entitied under section 3554 of title 31, United
States Code, as in effect immediately before the enactment of this Act [Oct. 13, 1994], shall, if not paid
or otherwise satisfied by the Federal agency concerned before the date of the enactment of this Act,
be paid promptly.”

§3555. Regulations; authority of Comptroller General to verify assertions

(a) The Comptroller General shall prescribe such procedures as may be necessary to the expeditious decision of
protests under this subchapter, including procedures for accelerated resolution of protests under the express
option authorized by section 3554(a)(2) of this title. Such procedures shall provide that the protest process may not
be delayed by the failure of a party to make a filing within the time provided for the filing.

(b) The procedures shall provide that, in the computation of any period described in this subchapter—

(1) the day of the act, event, or default from which the designated period of time begins to run not be included,;
and

(2) the last day after such act, event, or default be included, unless—

(A) such last day is a Saturday, a Sunday, or a legal holiday; or

(B) in the case of a filing of a paper at the Government Accountability Office or a Federal agency, such last
day is a day on which weather or other conditions cause the closing of the Government Accountability Office
or Federal agency, in which event the next day that is not a Saturday, Sunday, or legal holiday shall be
included.

(c) ELECTRONIC FILING AND DOCUMENT DISSEMINATION SYSTEM.—

(1) ESTABLISHMENT AND OPERATION OF SYSTEM.—The Comptroller General shall establish and operate an
electronic filing and document dissemination system under which, in accordance with procedures prescribed by
the Comptroller General—

(A) a person filing a protest under this subchapter may file the protest through electronic means; and
(B) all documents and information required with respect to the protest may be disseminated and made
available to the parties to the protest through electronic means.

(2) IMPOSITION OF FEES.—

(A) IN GENERAL.—The Comptroller General may require each person who files a protest under this
subchapter to pay a fee to support the establishment and operation of the electronic system under this
subsection, without regard to whether or not the person uses the system with respect to the protest.

(B) AmounT.—The Comptroller General shall establish (and from time to time shall update) a schedule
setting forth the amount of the fee to be paid under subparagraph (A).

(3) TREATMENT OF AMOUNTS COLLECTED.—

(A) ESTABLISHMENT OF ACCOUNT.—The Comptroller General shall maintain a separate account among the
accounts of the Government Accountability Office for the electronic system under this subsection, and shall
deposit all amounts received as fees under paragraph (2) into the account.

(B) Use oF amouNTS.—Amounts in the account maintained under this paragraph shall be available to the
Comptroller General, without fiscal year limitation, solely to establish and operate the electronic system under
this subsection.

(d) The Comptroller General may use any authority available under chapter 7 of this title and this chapter to
verify assertions made by parties in protests under this subchapter.

(Added Pub. L. 98-369, div. B, title VII, §2741(a), July 18, 1984, 98 Stat. 1202; amended Pub. L. 103-355, fitle I,
§1404, Oct. 13, 1994, 108 Stat. 3291; Pub. L. 108-271, §8(b), July 7, 2004, 118 Stat. 814; Pub. L. 113-76, div. |,
title 1, §1501, Jan. 17, 2014, 128 Stat. 433.)

Ep1TORIAL NOTES

AMENDMENTS
2014—Subsec. (c). Pub. L. 113-76 amended subsec. (c) generally. Prior to amendment, subsec. (c)
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read as follows: "The Comptroller General may prescribe procedures for the electronic filing and
dissemination of documents and information required under this subchapter. In prescribing such
procedures, the Comptroller General shall consider the ability of all parties to achieve electronic
access to such documents and records.”

2004—Subsec. (b)(2)(B). Pub. L. 108-271 substituted "Government Accountability Office" for
"General Accounting Office” in two places.

1994—Subsec. (a). Pub. L. 103-355, §1404(c), substituted "The Comptroller General" for "Not later
than January 15, 1985, the Comptroller General”.

Subsecs. (b) to (d). Pub. L. 103-355, §1404(a), (b), added subsecs. (b) and (c) and redesignated
former subsec. (b) as (d).

STATUTORY NOTES AND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 1994 AMENDMENT

For effective date and applicability of amendment by Pub. L. 103-355, see section 10001 of Pub. L.
103-355, set out as a note under section 2302 of Title 10, Armed Forces.

EFFECTIVE DATE

Section applicable with respect to any protest filed after Jan. 14, 1985, see section 2751(b) of Pub.
L. 98-369, set out as a note under section 2302 of Title 10, Armed Forces.

§3556. Nonexclusivity of remedies; matters included in agency record

This subchapter does not give the Comptroller General exclusive jurisdiction over protests, and nothing
contained in this subchapter shall affect the right of any interested party to file a protest with the contracting agency
or to file an action in the United States Court of Federal Claims. In any such action based on a procurement or
proposed procurement with respect to which a protest has been filed under this subchapter, the reports required by
sections 3553(b)(2) and 3554(e)(1) of this title with respect to such procurement or proposed procurement and any
decision or recommendation of the Comptroller General under this subchapter with respect to such procurement or
proposed procurement shall be considered to be part of the agency record subject to review.

(Added Pub. L. 98-369, div. B, title VII, §2741(a), July 18, 1984, 98 Stat. 1202; amended Pub. L. 102-572, title IX,
§902(b)(1), Oct. 29, 1992, 106 Stat. 4516; Pub. L. 104320, §12(f), Oct. 19, 1996, 110 Stat. 3876.)

Ep1TORIAL NOTES

AMENDMENTS

1996—Pub. L. 104-320, which directed the amendment of this section by striking "a court of the
United States or" in first sentence, was executed by striking "a district court of the United States or"
after "to file an action in" in first sentence to reflect the probable intent of Congress.

1992—Pub. L. 102-572 substituted "United States Court of Federal Claims" for "United States Claims
Court",

STATUTORY NOTES AND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 1996 AMENDMENT

Amendment by Pub. L. 104-320 effective Jan. 1, 2001, see section 12(f) of Pub. L. 104-320, set out as
a Nonexclusivity of GAO Remedies note below.

EFFECTIVE DATE OF 1992 AMENDMENT

Amendment by Pub. L. 102-572 effective Oct. 29, 1992, see section 911 of Pub. L. 102-572, set out as
a note under section 171 of Title 28, Judiciary and Judicial Procedure.

EFFECTIVE DATE

Section applicable with respect to any protest filed after Jan. 14, 1985, see section 2751(b) of Pub.
L. 98-369, set out as a note under section 2302 of Title 10, Armed Forces.

NoNEXcLusIviTY oF GAO REMEDIES
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Pub. L. 104-320, §12(f), Oct. 19, 1996, 110 Stat. 3876, provided that: "In the event that the bid protest
jurisdiction of the district courts of the United States is terminated pursuant to subsection (d) [set out
as a Sunset Provision note under section 1491 of Title 28, Judiciary and Judicial Procedure], then section
3556 of title 31, United States Code, shall be amended by striking 'a court of the United States or' in the
first sentence." [Bid protest jurisdiction of the district courts of the United States terminated on Jan. 1,
2001, pursuant to section 12(d) of Pub. L. 104-320.]

§3557. Expedited action in protests of public-private competitions

For any protest of a public-private competition conducted under Office of Management and Budget Circular
A-T76 with respect to the performance of an activity or function of a Federal agency, the Comptroller General shall
administer the provisions of this subchapter in the manner best suited for expediting the final resolution of the
protest and the final action in the public-private competition.

(Added Pub. L. 110-181, div. A, title 1ll, §326(b)(1), Jan. 28, 2008, 122 Stat. 63; amended Pub. L. 110417, [div.
A], title X, §1061(c)(2), Oct. 14, 2008, 122 Stat. 4613.)

EpiTOoRIAL NOTES

CODIFICATION

Another section 3557, added Pub. L. 110-161, div. D, title VII, §739(c)(1)}B)(i), Dec. 26, 2007, 121
Stat. 2030, related to an expedited action in protests for public-private competitions, prior to repeal by
Pub. L. 110-417, [div. A], title X, §1061(c)(1), Oct. 14, 2008, 122 Stat. 4613.

AMENDMENTS
2008—Pub. L. 110-417 substituted "public-private” for "Public-Private" in section catchline.
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41 USC 3704: Post-award debriefings
Text contains those laws in effect on April 6, 2021

From Title 41-PUBLIC CONTRACTS
Subtitle I-Federal Procurement Policy
Division C-Procurement
CHAPTER 37-AWARDING OF CONTRACTS
Jump To:
Source Credit

Miscellaneous

§3704. Post-award debriefings

(a) REQUEST FOR DEBRIEFING.-When a contract is awarded by the head of an executive agency on the basis of
competitive proposals, an unsuccessful offeror, on written request received by the agency within 3 days after the
date on which the unsuccessful offeror receives the notification of the contract award, shall be debriefed and
furnished the basis for the selection decision and contract award.

{b) WHEN DEBRIEFING TO BE CONDUCTED.-The executive agency shall debrief the offeror within, to the
maximum extent practicable, 5 days after receipt of the request by the executive agency.

(c) INFORMATION TO BE PROVIDED.-The debriefing shall include, at a minimum-

(1) the executive agency's evaluation of the significant weak or deficient factors in the offeror's offer;

(2) the overall evaluated cost and technical rating of the offer of the contractor awarded the contract and the
overall evaluated cost and technical rating of the offer of the debriefed offeror;

(3) the overall ranking of all offers;

(4) a summary of the rationale for the award;

(5) in the case of a proposal that includes a commercial product that is an end item under the contract, the
make and model of the item being provided in accordance with the offer of the contractor awarded the contract;
and

(6) reasonable responses to relevant questions posed by the debriefed offeror as to whether source selection
procedures set forth in the solicitation, applicable regulations, and other applicable authorities were followed by
the executive agency.

(d) INFORMATION NOT To BE INCLUDED.-The debriefing may not include point-by-point comparisons of the
debriefed offeror’s offer with other offers and may not disclose any information that is exempt from disclosure
under section 552(b) of title 5.

(e) INCLUSION OF STATEMENT IN SOLICITATION.-Each solicitation for competitive proposals shall include a
statement that information described in subsection (c) may be disclosed in post-award debriefings.

(f) AFTER SuccessrFuL PROTEST.-If, within one year after the date of the contract award and as a result of a
successful procurement protest, the executive agency seeks to fulfill the requirement under the protested contract
either on the basis of a new solicitation of offers or on the basis of new best and final offers requested for that
contract, the head of the executive agency shall make available to all offerors-

(1) the information provided in debriefings under this section regarding the offer of the contractor awarded
the contract; and
(2) the same information that would have been provided to the original offerors.

{(g) SummaRY To BE INCLUDED IN FILE.-The contracting officer shall include a summary of the debriefing in the
contract file.

( Pub. L. 111350, §3, Jan. 4, 2011, 124 Stat. 3771 ; Pub. L. 115-232, div. A, title VIII, §836(b)(15), Aug. 13,
2018, 132 Stat. 1864 .)

HisTORICAL AND REVISION NOTES

Revised
Section Source (U.S. Code) Source (Statutes at Large)

3704(a) 41:253b(e)(1) (1st sentence). June 30, 19489, ch. 288, title IIl, §303B(e), as
added Pub. L. 103-355, title |, §1064(2),
Oct. 13, 1994, 108 Stat. 3268 ; Pub. L.
104—1086, title XLI, §4104(b)(1), Feb. 10,
1996, 110 Stat. 645 .

3704(b) 41:253b(e)(1) (last sentence).

3704(c) 41:253b(e)(2).
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3704(d) 41:253b(e)(3).
3704(e) 41:253b(e)(4).
3704(f) 41:253b(e)(5).
3704(g) 41:253b(g) (related to 41:253b(e)).  |June 30, 1949, ch. 288, title IIl, §303B(g)

(related to §303B(e)), as added Pub. L.
104-106, itle XLI, §4104(b)(3), Feb. 10,
1996, 110 Stat. 645 .

EDpITORIAL NOTES

AMENDMENTS
2018-Subsec. (c)(5). Pub. L. 115-232 substituted "commercial product” for "commercial item".

STATUTORY NOTES AND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2018 AMENDMENT

Amendment by Pub. L. 115-232 effective Jan. 1, 2020, subject to a savings provision, see section
836(h) of Pub. L. 115-232, set out as an Effective Date of 2018 Amendment; Savings Provision note
under section 453b of Title 6, Domestic Security.
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41 USC Subtitle Ill: Contract Disputes
From Title 41—PUBLIC CONTRACTS

Subtitle lll—Contract Disputes
Chapter Sec.
71. Contract Disputes 7101

CHAPTER 71—CONTRACT DISPUTES

Sec.

7101. Definitions.

7102. Applicability of chapter.

7103. Decision by contracting officer.

7104, Contractor's right of appeal from decision by contracting officer.
7105. Agency boards.

7106. Agency board procedures for accelerated and small claims.
7107. Judicial review of agency board decisions.

7108. Payment of claims.

7109. Interest.

§7101. Definitions

In this chapter:
(1) ADMINISTRATOR.—The term "Administrator” means the Administrator for Federal Procurement Policy
appointed pursuant to section 1102 of this title.
(2) AGENCY BOARD OR AGENCY BOARD OF CONTRACT APPEALS.—The term "agency board" or "agency board of
contract appeals” means—
(A) the Armed Services Board;
(B) the Civilian Board;
(C) the board of contract appeals of the Tennessee Valley Authority; or
(D) the Postal Service Board established under section 7105(d)(1) of this title.

(3) AGency HEAD.—The term "agency head"” means the head and any assistant head of an executive agency.
The term may include the chief official of a principal division of an executive agency if the head of the executive
agency so designates that chief official.

(4) ARMED SERVICES BOARD,—The term "Armed Services Board" means the Armed Services Board of
Contract Appeals established under section 7105(a)(1) of this title.

(5) CiviLiaN BOARD.—The term "Civilian Board" means the Civilian Board of Contract Appeals established
under section 7105(b)(1) of this title.

(6) CONTRACTING OFFICER.—The term "contracting officer"—

(A) means an individual who, by appointment in accordance with applicable regulations, has the authority to
make and administer contracts and to make determinations and findings with respect to contracts; and

(B) includes an authorized representative of the contracting officer, acting within the limits of the
representative’s authority.

(7) CoNTRACTOR.—The term "contractor” means a party to a Federal Government contract other than the
Federal Government.

(8) EXECUTIVE AGENCY.—The term "executive agency” means—

(A) an executive department as defined in section 101 of title 5;

(B) a military department as defined in section 102 of title 5;

(C) an independent establishment as defined in section 104 of title 5, except that the term does not include
the Government Accountability Office; and

(D) a wholly owned Government corporation as defined in section 9101(3) of title 31.

(9) MISREPRESENTATION OF FACT.—The term "misrepresentation of fact” means a false statement of
substantive fact, or conduct that leads to a belief of a substantive fact material to proper understanding of the
matter in hand, made with intent to deceive or mislead.
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(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3816.)

HisToRICAL AND REVISION NOTES

Revised

Section
7101 41:601. Pub. L. 95-563, §2, Nov. 1, 1978, 92 Stat.
2383; Pub. L. 104-1086, div. D, title XLIII,
§4322(b)(5), Feb. 10, 1996, 110 Stat. 677;
Pub. L. 109-163, div. A, title VIII,
§847(d)(1), Jan. 6, 2006, 119 Stat. 3393.

In paragraph (8)(C), the words "Government Accountability Office" are substituted for "General
Accounting Office" because of section 8(b) of the GAO Human Capital Reform Act of 2004 (Public Law
108-271, 118 Stat. 814, 31 U.S.C. 702 note).

In paragraph (8)(D), the words "section 9101(3) of title 31" are substituted for "section 846 of title 31"
because of section 4(b) of Public Law 97-258 (31 U.S.C. note prec. 101).

Source (U.S. Code) Source (Statutes at Large)

§7102. Applicability of chapter

(a) Executive AGENCY CoNTRACTS.—Unless otherwise specifically provided in this chapter, this chapter applies
to any express or implied contract (including those of the nonappropriated fund activities described in sections
1346 and 1491 of title 28) made by an executive agency for—

(1) the procurement of property, other than real property in being;

(2) the procurement of services,

(3) the procurement of construction, alteration, repair, or maintenance of real property; or
(4) the disposal of personal property.

(b) TENNESSEE VALLEY AUTHORITY CONTRACTS.—

(1) IN ceNerAL.—With respect to contracts of the Tennessee Valley Authority, this chapter applies only to
contracts containing a clause that requires contract disputes to be resolved through an agency administrative
process.

(2) ExcLusioNn.—Notwithstanding any other provision of this chapter, this chapter does not apply to a contract
of the Tennessee Valley Authority for the sale of fertilizer or electric power or related to the conduct or operation
of the electric power system.

(c) FOREIGN GOVERNMENT OR INTERNATIONAL ORGANIZATION CONTRACTS.—If an agency head determines that
applying this chapter would not be in the public interest, this chapter does not apply to a contract with a foreign
government, an agency of a foreign government, an international organization, or a subsidiary body of an
international organization.

(d) MArRITIME CONTRACTS.—Appeals under section 7107(a) of this title and actions brought under sections
7104(b) and 7107(b) to (f) of this title, arising out of maritime contracts, are governed by chapter 309 or 311 of title
46, as applicable, to the extent that those chapters are not inconsistent with this chapter.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3817.)

HisTORICAL AND REVISION NOTES

Sii?gsd Source (U.S. Code) Source (Statutes at Large)
7102(a)-(c) 41:602. Pub. L. 95-563, §§3, 4, Nov. 1, 1978, 92
Stat. 2383.
7102(d) 41:603.

In subsection (c), the words "an agency head" are substituted for "the head of the agency" for
consistency with the defined term "agency head" in section 7101 of the revised title.

In subsection (d), the words "chapter 309 or 311 of title 46" are substituted for "the Act of March 9,
1920, as amended (41 Stat. 525, as amended; 46 U.S.C. 741-752) or the Act of March 3, 1925, as
amended (43 Stat. 1112, as amended; 46 U.S.C. 781-790)" in section 4 of the Contract Disputes Act of

1978 (Public Law 95-563, 92 Stat. 2384) because of section 18(c) of Public Law 109-304 (46 U.S.C. note
prec. 101).
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§7103. Decision by contracting officer

(a) CLaMS GENERALLY.—

(1) SUBMISSION OF CONTRACTOR'S CLAIMS TO CONTRACTING OFFICER.—Each claim by a contractor against the
Federal Government relating to a contract shall be submitted to the contracting officer for a decision.

(2) CONTRACTOR'S CLAIMS IN WRITING.—Each claim by a contractor against the Federal Government relating
to a contract shall be in writing.

{3) CONTRACTING OFFICER TO DECIDE FEDERAL GOVERNMENT'S CLAIMS.—Each claim by the Federal
Government against a contractor relating to a contract shall be the subject of a written decision by the
contracting officer.

{4) TIME FOR SUBMITTING CLAIMS.—

(A) IN GeNeErRAL.—Each claim by a contractor against the Federal Government relating to a contract and
each claim by the Federal Government against a contractor relating to a contract shall be submitted within 6
years after the accrual of the claim.

(B) ExcepTioN.—Subparagraph (A) of this paragraph does not apply to a claim by the Federal Government
against a contractor that is based on a claim by the contractor involving fraud.

{(5) AppLICABILITY.—The authority of this subsection and subsections (c)(1), (d}, and {e) does not extend to a
claim or dispute for penalties or forfeitures prescribed by statute or regulation that another Federal agency is
specifically authorized to administer, settle, or determine.

(b) CERTIFICATION OF CLAIMS.—
{1) REQUIREMENT GENERALLY.—For claims of more than $100,000 made by a contractor, the contractor shall
certify that—
(A) the claim is made in good faith;
(B) the supporting data are accurate and complete to the best of the contractor's knowledge and belief;
(C) the amount requested accurately reflects the contract adjustment for which the contractor believes the
Federal Government is liable; and
(D) the certifier is authorized to certify the claim on behalf of the contractor.

(2) WHO mAY EXECUTE CERTIFICATION.—T he certification required by paragraph (1) may be executed by an
individual authorized to bind the contractor with respect to the claim.

(3) FAILURE TO CERTIFY OR DEFECTIVE CERTIFICATION.—A contracting officer is not obligated to render a final
decision on a claim of more than $100,000 that is not certified in accordance with paragraph (1) if, within 60 days
after receipt of the claim, the contracting officer notifies the contractor in writing of the reasons why any
attempted certification was found to be defective. A defect in the certification of a claim does not deprive a court
or an agency board of jurisdiction over the claim. Prior to the entry of a final judgment by a court or a decision by
an agency board, the court or agency board shall require a defective certification to be corrected.

(c) FRAUDULENT CLAIMS.—

(1) No auTHORITY TO SETTLE.—This section does not authorize an agency head to settle, compromise, pay, or
otherwise adjust any claim involving fraud.

(2) LiaBILITY OF CONTRACTOR.—If a contractor is unable to support any part of the contractor's claim and it is
determined that the inability is attributable to a misrepresentation of fact or fraud by the contractor, then the
contractor is liable to the Federal Government for an amount equal to the unsupported part of the claim plus all
of the Federal Government's costs attributable to reviewing the unsupported part of the claim. Liability under this
paragraph shall be determined within 6 years of the commission of the misrepresentation of fact or fraud.

(d) IssuaNcE OF DecisioNn.—The contracting officer shall issue a decision in writing and shall mail or otherwise
furnish a copy of the decision to the contractor.

(e) ConTENTS OF DECISION.—The contracting officer's decision shall state the reasons for the decision reached
and shall inform the contractor of the contractor's rights as provided in this chapter. Specific findings of fact are not
required. If made, specific findings of fact are not binding in any subsequent proceeding.

(f) TIME FOR ISSUANCE OF DECISION.—

(1) CLaim oF $100,000 or LEss.—A contracting officer shall issue a decision on any submitted claim of
$100,000 or less within 60 days from the contracting officer's receipt of a written request from the contractor that

a decision be rendered within that period.

(2) CLaim oF MORE THAN $100,000.—A contracting officer shall, within 60 days of receipt of a submitted
certified claim over $100,000—
(A) issue a decision; or
(B) notify the contractor of the time within which a decision will be issued.

(3) GENERAL REQUIREMENT OF REASONABLENESS.—The decision of a contracting officer on submitted claims
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shall be issued within a reasonable time, in accordance with regulations prescribed by the agency, taking into
account such factors as the size and complexity of the claim and the adequacy of information in support of the
claim provided by the contractor.

(4) REQUESTING TRIBUNAL TO DIRECT ISSUANCE WITHIN SPECIFIED TIME PERIOD.—A contractor may request the
tribunal concerned to direct a contracting officer to issue a decision in a specified period of time, as determined
by the tribunal concerned, in the event of undue delay on the part of the contracting officer.

(5) FAILURE TO ISSUE DECISION WITHIN REQUIRED TIME PERIOD.—Failure by a contracting officer to issue a
decision on a claim within the required time period is deemed to be a decision by the contracting officer denying
the claim and authorizes an appeal or action on the claim as otherwise provided in this chapter. However, the
tribunal concerned may, at its option, stay the proceedings of the appeal or action to obtain a decision by the
contracting officer.

(g) FiNaLITY OF DECISION UNLESS APPEALED.—The contracting officer's decision on a claim is final and
conclusive and is not subject to review by any forum, tribunal, or Federal Government agency, unless an appeal or
action is timely commenced as authorized by this chapter. This chapter does not prohibit an executive agency from
including a clause in a Federal Government contract requiring that, pending final decision of an appeal, action, or
final settlement, a contractor shall proceed diligently with performance of the contract in accordance with the
contracting officer's decision.

(h) ALTERNATIVE MEANS OF DISPUTE RESOLUTION.—

(1) IN GENerRAL.—Notwithstanding any other provision of this chapter, a contractor and a contracting officer
may use any alternative means of dispute resolution under subchapter IV of chapter 5 of title 5, or other mutually
agreeable procedures, for resolving claims. All provisions of subchapter IV of chapter 5 of title 5 apply to
alternative means of dispute resolution under this subsection.

(2) CERTIFICATION OF cLAIM.—The contractor shall certify the claim when required to do so under subsection
(b)(1) or other law.

(3) REJECTING REQUEST FOR ALTERNATIVE DISPUTE RESOLUTION.—

(A) CONTRACTING OFFICER.—A contracting officer who rejects a contractor's request for alternative dispute
resolution proceedings shall provide the contractor with a written explanation, citing one or more of the
conditions in section 572(b) of title 5 or other specific reasons that alternative dispute resolution procedures
are inappropriate.

(B) ConTRACTOR.—A contractor that rejects an agency's request for alternative dispute resolution
proceedings shall inform the agency in writing of the contractor's specific reasons for rejecting the request.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3817.)

HisTORICAL AND REVISION NOTES

Szi?gﬁd Source (U.S. Code) Source (Statutes at Large)
7103(a)(1) 41:605(a) (1st sentence related to Pub. L. 95-563, §§5, 6(a) (1st, 2d, 5th-last
submission). sentences), (b), {c)(3), (5), Nowv. 1, 1978, 92
Stat. 2384, 2385.
7103(a)(2) 41:605(a) (1st sentence related to
writing requirement).
7103(a)(3) 41:605(a) (2d sentence).
7103(a)(4)(A) 41:605(a) (3d sentence). Pub. L. 95-563, §6(a) (3d, 4th sentences),
Nov. 1, 1978, as added Pub. L. 103-355,
title 11, §2351(a)(1), Oct. 13, 1994, 108
Stat. 3322, amended Pub. L. 104-1086, diwv.
D, title XLIII, §4321(a)(6), Feb. 10, 1996,
110 Stat. 671.
7103(a)(4)(B) 41:605(a) (4th sentence).
7103(a)(5) 41:605(a) (8th sentence).
7103(b)(1) 41:605(c)(1) (last sentence). Pub. L. 95-563, §6(c)(1) (last sentence), Nowv.

1, 1978, 92 Stat. 2385; Pub. L. 102-572,
title 1X, §307(a)(1)(A), Oct. 29, 1992, 106
Stat. 4518; Pub. L. 103-355, title Il,
§2351(b), Oct. 13, 1994, 108 Stat. 3322,
7103(b)}(2) 41:605(c)(7). Pub. L. 95-563, §6(c)(6), (7), as added Pub.
L. 102-572, title IX, §907(a)(1)(B), Oct. 29,
1992, 106 Stat. 4518.

7103(b)(3) 41:605(c)(6).

7103(c)1) 41:605(a) (last sentence).
7103(c)(2) 41:604.
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7103(d) 41:605(a) (5th sentence).

7103(e) 41:605(a) (6th, 7th sentences).

7103(f)(1) 41:605(c)(1) (1st sentence). Pub. L. 95-563, §6(c)(1) (1st sentence), (2),
Nov. 1, 1978, 92 Stat. 2385; Pub. L.
103355, title 11, §2351(b), Oct. 13, 1994,
108 Stat. 3322.

7103(f2) 41:605(c)(2).

7103(f)(3) 41:605(c)(3).

7103(f){4) 41:605(c)(4). Pub. L. 95-563, §6(c)(4), Nov. 1, 1978, 92
Stat. 2385; Pub. L. 103-355, title Il,
§2351(e), Oct. 13, 1994, 108 Stat. 3322,

7103(f}(5) 41:605(c)(5).

7103(g) 41:605(b).

7103(h)(1) 41:605(d) (1st, last sentences). Pub. L. 95-563, §6(d) (1st, last sentences),

as added Pub. L. 101-552, §6(a), Nov. 15,
1990, 104 Stat. 2745, 2746; Pub. L.
104—1086, div. D, title XLIII, §4322(b)(6),
Feb. 10, 1996, 110 Stat. 677; Pub. L.
105-85, div. A, title X, §1073(g)(3), Nov.
18, 1997, 111 Stat, 1906.

7103(h)(2) 41:605(d) (2d sentence). Pub. L. 95-563, §6(d) (2d sentence), as
added Pub. L. 101-552, §6(a), Nov. 15,
1990, 104 Stat. 2745; Pub. L. 104-320,
§6(1), Oct, 19, 1996, 110 Stat. 3871.
7103(h)(3)(A) 41:605(e) (1st sentence). Pub. L. 95-563, §6(e), as added Pub. L.
101-552, §6(a), Nov. 15, 1990, 104 Stat.
2746; Pub, L. 103-355, title Il, §2352, Oct.
13, 1994, 108 Stat. 3322; Pub. L. 104-106,
div. D, title XLII, §§4321(a)(7), 4322(b)(8),
Feb. 10, 1996, 110 Stat. 671, 677; Pub. L.
104-320, §6(2), Oct. 19, 1996, 110 Stat.
3871; Pub. L. 105-85, div. A, title X,
§1073(g)(3), Nov. 18, 1997, 111 Stat. 19086.
7103(h)(3)(B) 41:605(e) (last sentence).

In subsection (b){(1)(D) and (2), the word "duly” is omitted as unnecessary.

In subsection (b)(3), the words "of contract appeals" are omitted as unnecessary because of the
definition of "agency board" in section 7101 of the revised title.

In subsection (c)(2), the words "this subsection”, which appear in section 5 of the Contract Disputes
Act of 1978 (Pub. L. 95-563, 92 Stat. 2384 ), and which were probably intended to mean "this section”,
are translated as "this paragraph" in accordance with the probable intent of Congress.

In subsection (f)(5), the words "the commencement of" are omitted as unnecessary. The words "of
the appeal or action" are substituted for "in the event an appeal or suit is so commenced in the
absence of a prior decision by the contracting officer" to eliminate unnecessary words.

§7104. Contractor's right of appeal from decision by contracting officer

{a) APPEAL TO AGENCY BOARD.—A contractor, within 90 days from the date of receipt of a contracting officer's
decision under section 7103 of this title, may appeal the decision to an agency board as provided in section 7105
of this title.

(b) BRINGING AN AcTION DE Novo IN FEDERAL COURT.—

(1) IN GENERAL.—Except as provided in paragraph (2), and in lieu of appealing the decision of a contracting
officer under section 7103 of this title to an agency board, a contractor may bring an action directly on the claim
in the United States Court of Federal Claims, notwithstanding any contract provision, regulation, or rule of law to
the contrary.

(2) TENNESSEE VALLEY AUTHORITY.—In the case of an action against the Tennessee Valley Authority, the
contractor may only bring an action directly on the claim in a district court of the United States pursuant to
section 1337 of title 28, notwithstanding any contract provision, regulation, or rule of law to the contrary.

(3) TIME FOR FILING.—A contractor shall file any action under paragraph (1) or (2) within 12 months from the
date of receipt of a contracting officer's decision under section 7103 of this title.

(4) DE NOovo.—AnN action under paragraph (1) or (2) shall proceed de novo in accordance with the rules of the
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appropriate court.
(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3820.)

HisTORICAL AND REVISION NOTES

Szi?gﬁd Source (U.S. Code) Source (Statutes at Large)
7104(a) 41:606. Pub. L. 95-563, §7, Nov. 1, 1978, 92 Stat.
2385.
7104(b) 41:609(a). Pub. L. 95-563, §10(a), Nov. 1, 1978, 92
Stat. 2388; Pub. L. 97164, title |,
§161(10), Apr. 2, 1982, 96 Stat. 49.

In subsection (a), the words "of contract appeals” are omitted as unnecessary because of the
definition of "agency board" in section 7101 of the revised title.

In subsection (b)(1), the words "United States Court of Federal Claims" are substituted for "United
States Claims Court" because of section 902(b)(1) of the Federal Courts Administration Act of 1992
(Pub. L. 102-572, 106 Stat. 4516, 28 U.S.C. 171 note).

§7105. Agency boards

(a) ARMED SERVICES BOARD.—

(1) EstaBLISHMENT.—AN Armed Services Board of Contract Appeals may be established within the
Department of Defense when the Secretary of Defense, after consultation with the Administrator, determines
from a workload study that the volume of contract claims justifies the establishment of a full-time agency board
of at least 3 members who shall have no other inconsistent duties. Workload studies will be updated at least
once every 3 years and submitted to the Administrator.

(2) APPOINTMENT OF MEMBERS AND COMPENSATION.—Members of the Armed Services Board shall be
selected and appointed in the same manner as administrative law judges appointed pursuant to section 3105 of
title 5, with an additional requirement that members must have had at least 5 years of experience in public
contract law. The Secretary of Defense shall designate the chairman and vice chairman of the Armed Services
Board from among the appointed members. Compensation for the chairman, vice chairman, and other members
shall be determined under section 5372a of title 5.

(b) CiviLIAN BoARD.—

(1) ESTABLISHMENT.—There is established in the General Services Administration the Civilian Board of
Contract Appeals.

(2) MEMBERSHIP.—

(A) ELiciBILITY.—The Civilian Board consists of members appointed by the Administrator of General
Services (in consultation with the Administrator for Federal Procurement Policy) from a register of applicants
maintained by the Administrator of General Services, in accordance with rules issued by the Administrator of
General Services (in consultation with the Administrator for Federal Procurement Policy) for establishing and
maintaining a register of eligible applicants and selecting Civilian Board members. The Administrator of
General Services shall appoint a member without regard to political affiliation and solely on the basis of the
professional qualifications required to perform the duties and responsibilities of a Civilian Board member.

(B) APPOINTMENT OF MEMBERS AND COMPENSATION.—Members of the Civilian Board shall be selected and
appointed to serve in the same manner as administrative law judges appointed pursuant to section 3105 of
title 5, with an additional requirement that members must have had at least 5 years experience in public
contract law. Compensation for the members shall be determined under section 5372a of title 5.

(3) ReEmovaL.—Members of the Civilian Board are subject to removal in the same manner as administrative
law judges, as provided in section 7521 of title 5.
(4) FUNCTIONS.—
(A) INn GENERAL.—The Civilian Board has jurisdiction as provided by subsection (e)(1)(B).
(B) ApDiTiIoNAL JURISDICTION.—With the concurrence of the Federal agencies affected, the Civilian Board
may assume—
(i) jurisdiction over any additional category of laws or disputes over which an agency board of contract
appeals established pursuant to section 8 of the Contract Disputes Act exercised jurisdiction before January
6, 2007; and
(i) any other function the agency board performed before January 6, 2007, on behalf of those agencies.

(c) TENNESSEE VALLEY AUTHORITY BOARD.—
(1) EsTABLISHMENT.—The Board of Directors of the Tennessee Valley Authority may establish a board of
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contract appeals of the Tennessee Valley Authority of an indeterminate number of members.

(2) APPOINTMENT OF MEMBERS AND COMPENSATION.—The Board of Directors of the Tennessee Valley
Authority shall establish criteria for the appointment of members to the agency board established under
paragraph (1), and shall designate a chairman of the agency board. The chairman and other members of the
agency board shall receive compensation, at the daily equivalent of the rates determined under section 5372a of
title 5, for each day they are engaged in the actual performance of their duties as members of the agency board.

(d) PosTaL SERVICE BOARD.—

(1) EstaBLISHMENT.—There is established an agency board of contract appeals known as the Postal Service
Board of Contract Appeals.

(2) APPOINTMENT AND SERVICE OF MEMBERS.—The Postal Service Board of Contract Appeals consists of
judges appointed by the Postmaster General. The judges shall meet the qualifications of and serve in the same
manner as members of the Civilian Board.

(3) AppLICATION.—This chapter applies to contract disputes before the Postal Service Board of Contract
Appeals in the same manner as it applies to contract disputes before the Civilian Board.

(e) JURISDICTION.—
{1) IN GENERAL.—

(A) ARMED SERVICES BOARD.—The Armed Services Board has jurisdiction to decide any appeal from a
decision of a contracting officer of the Department of Defense, the Department of the Army, the Department of
the Navy, the Department of the Air Force, or the National Aeronautics and Space Administration relative to a
contract made by that department or agency.

(B) Civiian BoARD.—The Civilian Board has jurisdiction to decide any appeal from a decision of a
contracting officer of any executive agency (other than the Department of Defense, the Department of the
Army, the Department of the Navy, the Department of the Air Force, the National Aeronautics and Space
Administration, the United States Postal Service, the Postal Regulatory Commission, or the Tennessee Valley
Authority) relative to a contract made by that agency.

(C) PosTAL SERVICE BOARD.—The Postal Service Board of Contract Appeals has jurisdiction to decide any
appeal from a decision of a contracting officer of the United States Postal Service or the Postal Regulatory
Commission relative to a contract made by either agency.

(D) OTHER AGENCY BOARDS.—Each other agency board has jurisdiction to decide any appeal from a
decision of a contracting officer relative to a contract made by its agency.

{2) RELIEF.—INn exercising this jurisdiction, an agency board may grant any relief that would be available to a
litigant asserting a contract claim in the United States Court of Federal Claims.

(f) SuBPOENA, DISCOVERY, AND DEPOSITION.—A member of an agency board of contract appeals may administer
oaths to witnesses, authorize depositions and discovery proceedings, and require by subpoena the attendance of
witnesses, and production of books and papers, for the taking of testimony or evidence by deposition or in the
hearing of an appeal by the agency board. In case of contumacy or refusal to obey a subpoena by a person who
resides, is found, or transacts business within the jurisdiction of a United States district court, the court, upon
application of the agency board through the Attorney General, or upon application by the board of contract appeals
of the Tennessee Valley Authority, shall have jurisdiction to issue the person an order requiring the person to
appear before the agency board or a member of the agency board, to produce evidence or to give testimony, or
both. Any failure of the person to obey the order of the court may be punished by the court as contempt of court.

(g) DEcisIONS.—AN agency board shall—

(1) to the fullest extent practicable provide informal, expeditious, and inexpensive resolution of disputes;
(2) issue a decision in writing or take other appropriate action on each appeal submitted; and
(3) mail or otherwise fumnish a copy of the decision to the contractor and the contracting officer.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3820; Pub. L. 111-259, title IV, §422, Oct. 7, 2010, 124 Stat. 2727;
Pub. L. 111-383, div. A, title X, §1075(0), Jan. 7, 2011, 124 Stat. 4378.)

AMENDMENTS NOT SHOWN IN TEXT

Subsecs. (b) and (e)(1)(A), (B), (D) and (2) of this section were derived from sections 438 and 607(d),
respectively, of former Title 41, Public Contracts. Sections 438 and 607(d} were amended by Pub. L. 111-383, div.
A, title X, §1075(0), Jan. 7, 2011, 124 Stat. 4378, and Pub. L. 111-259, title IV, §422, Oct. 7, 2010, 124 Stat. 2727,
respectively, prior to being repealed and reenacted as subsecs. (b) and (e)(1)(A), (B), (D) and (2} of this section by
Pub. L. 111-350, §§3, 7(b), Jan. 4, 2011, 124 Stat. 3677, 3855. For applicability of those amendments to this
section, see section 6(a} of Pub. L. 111-350, set out as a Transitional and Savings Provisions note preceding
section 101 of this title. Section 438 of former Title 41 was amended in subsec. (c)(1) by striking "(41 U.S.C.
607(b))" and inserting "(41 U.S.C. 607(d}}" and in subsec. (c)(2)(A) by inserting "of 1978" after "Contract Disputes
Act”. Section 607(d) of former Title 41 was amended by adding at the end "Notwithstanding any other provision of
this section and any other provision of law, an appeal from a decision of a contracting officer of the Central
Intelligence Agency relative to a contract made by that Agency may be filed with whichever of the Armed Services
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Board of Contract Appeals or the Civilian Board of Contract Appeals is specified by such contracting officer as the
Board to which such an appeal may be made and such Board shall have jurisdiction to decide that appeal.”

HisTORICAL AND REVISION NOTES

Szi?gﬁd Source (U.S. Code) Source (Statutes at Large)

7105(a) 41:607(a)(1), (b)(1). Pub. L. 95-563, §8(a)(1), (b)}(1), Nov. 1,
1978, 92 Stat. 2385; Pub. L. 101-5009, title
V, §529 [title |, §104(d)(4)], Nov. 5, 1990,
104 Stat. 1447; Pub. L. 109-163, div. A,
title VI, §847(d)(3), Jan. 6, 2006, 119 Stat.
3394.

7105(b) 41:438. Pub. L. 93400, §42, as added Pub. L.
109-163, div. A, title VIII, §847(a), Jan. 6,
2006, 119 Stat. 3391,

7105(c) 41:607(a)(2), (b){2). Pub. L. 95-563, §8(a)(2), (b)(2), Nov. 1,
1978, 92 Stiat. 2385, 2386.

7105(d) 41:607(c) (1st, 3d, last sentences). Pub. L. 95-563, §8(c), Nov. 1, 1978, 92 Stat.
2386; Pub. L. 109-163, div. A, title VIII,
§847(d)(2)(B), Jan. 6, 2006, 119 Stat.
3394.

7105(e)(1) (A), (B) |41:607(d) (1st, 2d sentences). Pub. L. 95-563, §8(d), Nov. 1, 1978, 92 Stat.
2386; Pub. L. 97-164, title |, §160(a)(15),
Apr. 2, 1982, 96 Stat. 48; Pub. L. 109-163,
div. A, title VIII, §847(d)(2)(A), Jan. 6, 20086,
119 Stat. 3393.

7105(e)(1)(C) 41:607(c) (2d sentence).

7105(e)(1)(D) 41:607(d) (3d sentence).

7105(e)(2) 41:607(d) (last sentence).

7105(f) 41:610. Pub. L. 95-563, §11, Nov. 1, 1978, 92 Stat.
2388.

7105(g) 41:607(e). Pub. L. 95-563, §8(e), Nov. 1, 1978, 92 Stat.
2386.

In subsection (a)(2), the words "administrative law judges" are substituted for "hearing examiners"
because of section 3 of Public Law 95-251 (5 U.S.C. 3105 note). The words "Full-time members of
agency boards serving as such on the effective date of this chapter shall be considered qualified" are
omitted as obsolete.

In subsection (b), the text of 41 U.S.C. 438 (b)(1)(C) is omitted as obsolete.

In subsection (e)(1)}B) and (C), the words "Postal Regulatory Commission" are substituted for
"Postal Rate Commission” because of section 604(f) of the Postal Accountability and Enhancement
Act (Public Law 109-435, 120 Stat. 3242, 39 U.S.C. 404 note).

EpiTOoRIAL NOTES

REFERENCES IN TEXT

Section 8 of the Contract Disputes Act, referred to in subsec. (b)(4)}B)(i), probably means section 8
of Pub. L. 95-563, the Contract Disputes Act of 1978, which was classified to former section 607 of this
title prior to being repealed and reenacted as subsecs. (a), (c) to (e), and (g) of this section by Pub. L.
111-350, §§3, 7(b), Jan. 4, 2011, 124 Stat. 3677, 3855.

§7106. Agency board procedures for accelerated and small claims

(a) AccELERATED PROCEDURE WHERE $100,000 or LESs IN DispuTE.—The rules of each agency board shall
include a procedure for the accelerated disposition of any appeal from a decision of a contracting officer where the
amount in dispute is $100,000 or less. The accelerated procedure is applicable at the sole election of the
contractor. An appeal under the accelerated procedure shall be resolved, whenever possible, within 180 days from
the date the contractor elects to use the procedure.

(b) SmAaLL CLAIMS PROCEDURE.—

(1) IN GENERAL.—The rules of each agency board shall include a procedure for the expedited disposition of
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any appeal from a decision of a contracting officer where the amount in dispute is $50,000 or less, or in the case
of a small business concern (as defined in the Small Business Act (15 U.S.C. 631 et seq.) and regulations under
that Act), $150,000 or less. The small claims procedure is applicable at the sole election of the contractor.

(2) SIMPLIFIED RULES OF PROCEDURE.—The small claims procedure shall provide for simplified rules of
procedure to facilitate the decision of any appeal. An appeal under the small claims procedure may be decided
by a single member of the agency board with such concurrences as may be provided by rule or regulation.

(3) TIME OF DECISION.—AnN appeal under the small claims procedure shall be resolved, whenever possible,
within 120 days from the date the contractor elects to use the procedure.

(4) FINALITY OF DECISION.—A decision against the Federal Government or against the contractor reached
under the small claims procedure is final and conclusive and may not be set aside except in cases of fraud.

(5) No PRECEDENT.—Administrative determinations and final decisions under this subsection have no value as
precedent for future cases under this chapter.

{6) REVIEW OF REQUISITE AMOUNTS IN CONTROVERSY.—The Administrator, from time to time, may review the
dollar amounts specified in paragraph (1) and adjust the amounts in accordance with economic indexes selected
by the Administrator.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3823.)

HISTORICAL AND REVISION NOTES

Revised
Section Source (U.S. Code) Source (Statutes at Large)
7106(a) 41:607(f). Pub. L. 95-563, §8(f), Nov. 1, 1978, 92 Stat.

2386; Pub. L. 103-355, title Il, §2351(c),
Oct. 13, 1994, 108 Stat. 3322.

7106(b) 41:608. Pub. L. 95-563, §9, Nov. 1, 1978, 92 Stat.
2387; Pub. L. 103-355, title 1I, §2351(d),
Oct. 13, 1994, 108 Stat 3322; Pub. L.
109-364, div. A, title VIII, §857, Oct. 17,
20086, 120 Stat. 2349.

In subsection (a), the word "only" is omitted for consistency with a similar provision in 41:608(a) and
because the word "only" is redundant with the word "sole".

In subsection (b)(6), the words "from time to time, may review" are substituted for "is authorized to
review at least every three years" because the source law, while effectively granting the Administrator
authority to conduct the reviews, does not require the Administrator to conduct any reviews, and does
not restrict the number of reviews the Administrator may conduct during any time period. The words
"beginning with the third year after November 1, 1978" are omitted as obsolete. The words "the dollar
amount specified in paragraph (1)" are substituted for "the dollar amount defined in subsection (a) of
this section as a small claim" to eliminate unnecessary words and because 41:608(a), restated as
paragraph (1), does not explicitly provide a definition for the term "small claim”.

SENATE REVISION AMENDMENT

In subsec. (b)(6), "amounTs" substituted for "amounTt” in heading and "amounts” substituted for
"amount” in two places in text by S. Amdt. 4726 (111th Cong.). See 156 Cong. Rec. 18683 (2010).

§7107. Judicial review of agency board decisions

(a) REVIEW.—

(1) INn GENERAL,—The decision of an agency board is final, except that—

(A) a contractor may appeal the decision to the United States Court of Appeals for the Federal Circuit within
120 days from the date the contractor receives a copy of the decision; or

(B) if an agency head determines that an appeal should be taken, the agency head, with the prior approval
of the Attorney General, may transmit the decision to the United States Court of Appeals for the Federal
Circuit for judicial review under section 1295 of title 28, within 120 days from the date the agency receives a
copy of the decision.

(2) TENNESSEE VALLEY AUTHORITY.—Notwithstanding paragraph (1), a decision of the board of contract
appeals of the Tennessee Valley Authority is final, except that—
(A) a contractor may appeal the decision to a United States district court pursuant to section 1337 of title 28,
within 120 days from the date the contractor receives a copy of the decision; or
(B) the Tennessee Valley Authority may appeal the decision to a United States district court pursuant to
section 1337 of title 28, within 120 days from the date of the decision.
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{3) REVIEW OF ARBITRATION.—AnN award by an arbitrator under this chapter shall be reviewed pursuant to
sections 9 to 13 of title 9, except that the court may set aside or limit any award that is found to violate limitations
imposed by Federal statute.

(b) FINALITY OF AGENCY BoARD DECISIONS ON QUESTIONS OF LAw AND FACT.—Notwithstanding any contract
provision, regulation, or rule of law to the contrary, in an appeal by a contractor or the Federal Government from
the decision of an agency board pursuant to subsection (a)—

(1) the decision of the agency board on a question of law is not final or conclusive; but
(2) the decision of the agency board on a question of fact is final and conclusive and may not be set aside
unless the decision is—
(A) fraudulent, arbitrary, or capricious;
(B) so grossly erroneous as to necessarily imply bad faith; or
(C) not supported by substantial evidence.

(c) REmaND.—In an appeal by a contractor or the Federal Government from the decision of an agency board
pursuant to subsection (a), the court may render an opinion and judgment and remand the case for further action
by the agency board or by the executive agency as appropriate, with direction the court considers just and proper.

(d) ConsoLipaTION.—If 2 or more actions arising from one contract are filed in the United States Court of
Federal Claims and one or more agency boards, for the convenience of parties or witnesses or in the interest of
justice, the United States Court of Federal Claims may order the consolidation of the actions in that court or
transfer any actions to or among the agency boards involved.

(e) JUDGMENTS AS TO FEWER THAN ALL CLAIMS OR PARTIES.—In an action filed pursuant to this chapter
involving 2 or more claims, counterclaims, cross-claims, or third-party claims, and where a portion of one of the
claims can be divided for purposes of decision or judgment, and in any action where multiple parties are involved,
the court, whenever appropriate, may enter a judgment as to one or more but fewer than all of the claims or
portions of claims or parties.

(f) ADVISORY OPINIONS.—

(1) IN GENERAL.—Whenever an action involving an issue described in paragraph (2} is pending in a district
court of the United States, the district court may request an agency board to provide the court with an advisory
opinion on the matters of contract interpretation under consideration.

(2) APPLICABLE ISSUE.—AnN issue referred to in paragraph (1) is any issue that could be the proper subject of a
final decision of a contracting officer appealable under this chapter.

{3) REFERRAL TO AGENCY BOARD WITH JURISDICTION.—A district court shall direct a request under paragraph
(1) to the agency board having jurisdiction under this chapter to adjudicate appeals of contract claims under the
contract being interpreted by the court.

(4) TIMELY RESPONSE.—After receiving a request for an advisory opinion under paragraph (1), an agency
board shall provide the advisory opinion in a timely manner to the district court making the request.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3824.)

HisTORICAL AND REVISION NOTES

Sii‘:?gr?d Source (U.S. Code) Source (Statutes at Large)

7107(a) 41:607(g). Pub. L. 95-563, §8(g), Nov. 1, 1978, 92 Stat.
2387; Pub. L. 97164, title |, §156, Apr. 2,
1982, 96 Stat. 47; Pub. L. 101-552, §6(b),
Nov. 15, 1990, 104 Stat. 2746.

7107(b) 41:609(b). Pub. L. 95-563, §10(b), (e), Nov. 1, 1978, 92
Stat. 2388.

7107(c) 41:609(c). Pub. L. 95-563, §10(c), Nov. 1, 1978, 92

Stat. 2388, Pub. L. 97-164, title |, §157,
Apr. 2, 1982, 96 Stat. 47.

7107(d) 41:609(d). Pub. L. 95-563, §10(d), Nov. 1, 1978, 92
Stat. 2388; Pub. L. 97-164, title |,
§160(a)(15), Apr. 2, 1982, 96 Stat. 48.

7107(e) 41:609(e).

7107(f) 41:609(). Pub. L. 95-563, §10(f), as added Pub. L.
103-355, title II, §2354, Oct. 13, 1994, 108
Stat. 3323.

In subsection (a)(1)(B), the words "may transmit" are substituted for "transmits" to correct the
grammatical structure of the provision in accordance with the probable intent of Congress. The words
"the decision" are substituted for "the decision of the board of contract appeals" and for "the board's
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decision" to eliminate unnecessary words and for consistency with 41:607(g)(1)(A).

In subsection (a)(2)(B), the words "in any case" are omitted as unnecessary.

In subsection (d), the words "United States Court of Federal Claims" are substituted for "United
States Claims Court" because of section 902(b)(1) of the Federal Courts Administration Act of 1992
(Pub. L. 102-572, 106 Stat. 4516, 28 U.S.C. 171 note).

In subsection (f)(1), (3), and (4), the words "agency board" are substituted for "board of contract
appeals" to eliminate unnecessary words and for consistency with the definition of "agency board" in
section 7101 of the revised title.

In subsection (f)(1), the words "under consideration” are substituted for "at issue" to avoid potential
confusion with the words "issue described in paragraph (2)".

§7108. Payment of claims

(a) JubGMENTS.—AnNy judgment against the Federal Government on a claim under this chapter shall be paid
promptly in accordance with the procedures provided by section 1304 of title 31.

(b) MoNETARY AwARDS.—ANy monetary award to a contractor by an agency board shall be paid promptly in
accordance with the procedures contained in subsection (a).

(c) REmBURSEMENT.—Payments made pursuant to subsections (a) and (b) shall be reimbursed to the fund
provided by section 1304 of title 31 by the agency whose appropriations were used for the contract out of available
amounts or by obtaining additional appropriations for purposes of reimbursement.

(d) TENNESSEE VALLEY AUTHORITY.—

(1) JupemeENTS.—Notwithstanding subsections (a) to (c), any judgment against the Tennessee Valley Authority
on a claim under this chapter shall be paid promptly in accordance with section 9(b) of the Tennessee Valley
Authority Act of 1933 (16 U.S.C. 831h(b)).

(2) MoNETARY AwARDS.—Notwithstanding subsections (a) to (c), any monetary award to a contractor by the
board of contract appeals of the Tennessee Valley Authority shall be paid in accordance with section 9(b) of the
Tennessee Valley Authority Act of 1933 (16 U.S.C. 831h(b)).

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3825.)

HisToRICAL AND REVISION NOTES

Revised

Section
7108 41:612. Pub. L. 95-563, §13, Nov. 1, 1978, 92 Stat.
2389; Pub. L. 104-1086, div. D, title XLIII,
§4322(b)(7), Feb. 10, 1996, 110 Stat. 677.

Source (U.S. Code) Source (Statutes at Large)

§7109. Interest

(a) PERIOD.—

(1) IN GENERAL.—Interest on an amount found due a contractor on a claim shall be paid to the contractor for
the period beginning with the date the contracting officer receives the contractor's claim, pursuant to section
7103(a) of this title, until the date of payment of the claim.

(2) DEFECTIVE CERTIFICATION.—On a claim for which the certification under section 7103(b)(1) of this title is
found to be defective, any interest due under this section shall be paid for the period beginning with the date the
contracting officer initially receives the contractor's claim until the date of payment of the claim.

(b) RaTe.—Interest shall accrue and be paid at a rate which the Secretary of the Treasury shall specify as
applicable for each successive 6-month period. The rate shall be determined by the Secretary of the Treasury
taking into consideration current private commercial rates of interest for new loans maturing in approximately 5
years.

(Pub. L. 111-350, §3, Jan. 4, 2011, 124 Stat. 3825.)

HisTORICAL AND REVISION NOTES

Revised

Section Source (U.S. Code) Source (Statutes at Large)
7109(a)(1) 41:611 (1st sentence). Pub. L. 95-563, §12, Nov. 1, 1978, 92 Stat.
2389.
7109(a)(2) 41:611 note. Pub. L. 102-572, title IX, §907(a)(3), Oct. 29,

1992, 106 Stat. 4518.
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7109(b) |41:611 (last sentence). |

In subsection (a)(2), the words "on or after the date of the enactment of this Act", "the later of", and
"or the date of the enactment of this Act" are omitted as obsolete.

Subsection (b) is substituted for "The interest provided for in this section shall be paid at the rate
established by the Secretary of the Treasury pursuant to Public Law 92-41 (85 Stat. 97) for the
Renegotiation Board" to eliminate obsolete language and to codify the criteria under which the interest
rate is computed. Section 2(a)(3) of the Act of July 1, 1971 (Pub. L. 92-41, 85 Stat. 97), amended
section 105(b)(2) of the Renegotiation Act of 1951 (Mar. 23, 1951, ch. 15, 65 Stat. 13) by adding
provisions substantially similar to those enacted here. However, the Renegotiation Act of 1951 (Mar.
23, 1951, ch. 15, 65 Stat. 7) was omitted from the Code pursuant to section 102(c)(1) of the Act (65
Stat. 8), amended several times, the last being Public Law 94-185 (89 Stat. 1061), which provided that
most provisions of that Act do not apply to receipts and accruals attributable to contract performance
after September 30, 1976, and in view of the termination of the Renegotiation Board and the transfer
of property and records of the Board to the Administrator of the General Services Administration on
March 31, 1979, pursuant to Public Law 95-431 {92 Stat. 1043). Although the Renegotiation Board is no
longer in existence, Federal agencies, including the General Services Administration, are required to
use interest rates that are computed under the criteria set out in this subsection. See 31:3902(a) and
the website of the Bureau of the Public Debt, available at http://www.publicdebt.treas.gov
/opd/opdprmt2.htm. For an example of publication of rates under the criteria enacted here, see
Federal Register, volume 67, number 247, page 78566, December 24, 2002.
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15.501

(Use as applicable).

Column and Instruction

(1) Enter the cutoff date reguired by the
contract, if applicable.

(2) Enter the number of units completed
during the period for which experienced costs
of production are being submitted.

(3) Enter the number of units remaining to
be completed ander the contract.

(4) Enter the curnulative contract amount,

(6) Enter your redetermination proposal
amount.

(6) Enter the difference between the con-
tract amount and the redetermination pro-
posal amount. When this result is negative,
place the amount in parentheses. Column (4)
minus Column (5) equals Column (6).

(7) Enter appropriate cost elements. When
residual inventory exists, the final costs es-
tablished under fixed-price-incentive and
fixed-price-redeterminable arrangements
should be net of the fair market value of
such inventory. In support of subcontract
costs, submit a listing of all subcontracts
subject to repricing action, annotated as to
their status.

(8) Enter all costs incurred under the con-
tract before starting production and other
nonrecurring costs (usually referred to as
startup costs) from your books and records
ag of the cutoff date. These include such
costs as preproduction engineering, special
plant rearrangement, training program, and
any identifiable nonrecurring costs such as
initial rework, spoilage, pilot runs, etc. In
the event the amounts are not segregated in
or otherwise available from your records,
enter in this column your best estimates.
Explain the hasis for each estimate and how
the costs are charged on your accounting
records (e.g., included in production costs as
direct engineering labor, charged t0 manu-
facturing overhead). Also show how the costs
would be allocated to the units at their var-
ious stages of contract completion.

(9) Enter in Column (9) the production
costs from your books and records (exclusive
of preproduction costs reported in Column
(8)) of the units completed as of the cutoff
date.

(10) Enter in Column (10) the costs of work
in process as determined from your records
or inventories at the cutoff date, When the
amounts for work in process are not avail-
able in your records but reliable estimates
for them can be made, enter the estimated
amounts in Column (10) and enter in Column
(9) the differences between the total incurred
costs (exclusive of preproduction costs) as of
the cutoff date and these estimates. Explain
the basis for the estimates, including identi-
fication of any provision for experienced or
anticipated allowances, such as shrinkage,
rework, design changes, etc. Furnish experi-
enced unit or lot costs (or labor hours) from
inception of contract to the cutoff date, im-
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provement curves, and any other available
production cost history pertaining to the
item(s) to which your proposal relates.

(11) Enter total incurred costs (Total of
Columns (8), (9), and (10)).

(12) Enter those necessary and reasonable
costs that in your judgment will properly be
incurred in completing the remaining work
to be performed under the contract with re-
spect to the item(s) to which your proposal
relates,

(13) Enter total estimated cost (Total of
Columns (11) and (12)).

(14) Identify the attachment in which the

information supporting the apecific cost ele-
ment may be found. (Attach separate pages
a8 necessary.)
[62 FR 51230, Sept. 30, 1997, as amended at 63
FR 685606, Oct. 30, 1908; 66 FR 2129, Jan. 10,
2001; 67 FR 6115, Feb. 8, 2002; 71 FR 57367,
Sept. 28, 2006; 72 FR 63049, Nov. 7, 2007; 74 FR
52855, Oct. 14, 2009; 75 FR 53133, 53147, Aug. 30,
2010; 75 FR 77745, Dec. 13, 2010; 80 FR 38297,
July 2, 2015; 82 FR 4713, Jan. 13, 2017]

Subpart 15.5—Preaward, Award,
and Postaward Nofifications,
Protests, and Mistakes

15.501 Definition.

Day, as used in this subpart, has the
meaning set forth at 33.101.

15.502 Applicability.

This subpart applies to competitive
proposals, as described in 6.102(b), and a
combination of competitive proce-
dures, as described in 6.102(c). The pro-
cedures in 15.504, 15.506, 15.507, 15.508,
and 15.509, with reasonable modifica-
tion, should be followed for sole source
acquisitions and acquisitions described
in 6.102(d)(1) and (2).

15.503 Notifications to unsuccessful
offerors.

(a) Preaward notices—(1) Preaward no-
tices of exclusion from competilive range.
The contracting officer shall notify
offerors promptly in writing when their
proposals are excluded from the com-
petitive range or otherwise eliminated
from the competition. The notice shall
state the basis for the determination
and that a proposal revision will not be
considered.

(2) Preaward notices for small business
programs. (i) In addition to the notice
in paragraph (a)(1) of this section, the
contracting officer shall notify each of-
feror in writing prior to award and

358
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upon completion of negotiations and
determinations of responsibility—

(A) When using a small business set-
aside (see subpart 19.5);

(B) When using the HUBZone proce-
dures in 19.1305 or 19.1307;

(C) When using the service-disabled
veteran-owned small business proce-
dures in 19.1406; or

(D) When using the Women-Owned
Small Business Program procedures in
19.1505.

(11) The notice shall state—

(A) The name and address of the ap-
parently successful offeror;

(B) That the Government will not
consider subsequent revisions of the
offeror’s proposal; and

(C) That no response is required un-
less a basis exists to challenge the size
status or small business status of the
apparently successful offeror (e.g.,
small business concern, small dis-
advantaged business concern, HUBZone
small business concern, service-dis-
abled veteran-owned small business
concern, economically disadvantaged
women-owned small business concern,
or women-owned small business con-
cern eligible under the Women-Owned
Small Business Program).

(111) The notice is not required when
the contracting officer determines in
writing that the urgency of the re-
quirement necessitates award without
delay or when the contract is entered
into under the 8(a) program (see 19.805—
2).

(b) Postaward mnotices. (1) Within 3
days after the date of contract award,
the contracting officer shall provide
written notification to each offeror
whose proposal was in the competitive
range but was not selected for award
(10 U.8.C. 2306(b)(5) and 41 U.S8.C. 8704)
or had not been previously notified
under paragraph (a) of this section. The
notice shall include—

(i) The number of offerors solicited;

(11) The number of proposals received;

(iii) The name and address of each of-
feror receiving an award;

(lv) The items, quantities, and any
stated unit prices of each award. If the
number of items or other factors
makes listing any stated unit prices
impracticable at that time, only the
total contract price need be furnished
in the notice. However, the items,

15.504

quantities, and any stated unit prices
of each award shall be made publicly
available, upon request; and

(v) In general terms, the reason(s)
the offeror’s proposal was not accepted,
unless the price information in para-
graph (b)(1)(iv) of this section readily
reveals the reason. In no event shall an
offeror’s cost breakdown, profit, over-
head rates, trade secrets, manufac-
turing processes and techniques, or
other confidential business informa-
tion be disclosed to any other offeror.

(2) Upon request, the contracting of-
ficer shall furnish the information de-
scribed in paragraph (b)(1) of this sec-
tion to unsuccessful offerors in solici-
tations using simplified acquisition
procedures in part 13.

(3) Upon request, the contracting of-

ficer shall provide the information in
paragraph (b)(1) of this section to un-
successful offerors that received a
preaward notice of exclusion from the
competitive range.
[62 FR 51230, Sept. 30, 1997, as amended at
IR 85721, June 30, 1998; 63 FR 36121, July 1,
1998; 63 FR 70267, Dec. 18, 1808, 66 FR 80265,
Dec. 20, 2000; 66 FR 17766, Apr. 3, 2001; 66 FR
66986, 66990, Dec. 27, 2001; 69 FR 26276, May 6,
2004; 76 FR 18309, Apr. 1, 2011; 79 FR 24202,
Apr. 20, 2014; 79 FR 435682, July 25, 2014; 79 FR
61750, Oct. 14, 2014]

15.5604 Award to successful offeror.

The contracting officer shall award a
contract to the successful offeror by
furnishing the executed contract or
other notice of the award to that offer-
or.

(a) If the award document includes
information that is different than the
latest signed proposal, as amended by
the offeror’s written correspondence,
both the offeror and the contracting of-
ficer shall sign the contract award.

(b) When an award is made to an of-
feror for less than all of the items that
may be awarded and additional items
are being withheld for subsequent
award, each notice shall state that the
Government may make subsequent
awards on those additional items with-
in the proposal acceptance period.

(c) If the Optional Form (OF) 307,
Contract Award, Standard Form (SF)
26, Award/Contract, or SF 33, Solicita-
tion, Offer and Award, is not used to
award the contract, the first page of
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the award document shall contain the
Government’s acceptance statement
from Block 15 of that form, exclusive of
the Item 3 reference language, and
shall contain the contracting officer's
name, signature, and date. In addition,
if the award document includes infor-
mation that is different than the
signed proposal, as amended by the
offeror's written correspondence, the
first page shall include the contractor’s
agreement statement from Block 14 of
the OF 307 and the signature of the
contractor’s authorized representative.

15.505 Preaward debriefing of

offerors.

Offerors excluded from the competi-
tive range or otherwise excluded from
the competition before award may re-
guest a debriefing before award (10
U.B.C. 2305(b)(6)(A) and 41 U.8.C. 3705).

(a)(1) The offeror may request a
preaward debriefing by submitting a
written request for debriefing to the
contracting officer within 3 days after
receipt of the notice of exclusion from
the competition.

(2) At the offeror’s request, this de-
briefing may be delayed until after
award. If the debriefing is delayed until
after award, it shall include all infor-
mation normally provided in a
postaward debriefing (see 15.606(d)).
Debriefings delayed pursuant to this
paragraph could affect the timeliness
of any protest filed subsequent to the
debriefing.

(3) If the offeror does not submit a
timely request, the offeror need not be
given either a preaward or a postaward
debriefing. Offerors are entitled to no
more than one debriefing for each pro-
posal.

(b) The contracting officer shall
make every effort to debrief the unsuc-
cessful offeror as soon as practicable,
but may refuse the request for a de-
briefing if, for compelling reasons, it is
not in the best interests of the Govern-
ment to conduct a debriefing at that
time. The rationale for delaying the de-
briefing shall be documented in the
contract file. If the contracting officer
delays the debriefing, it shall be pro-
vided no later than the time postaward
debriefings are provided under 15.506. In
that event, the contracting officer
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shall include the information at
15.506(d) in the debriefing.

(c) Debriefings may be done orally, in
writing, or by any other method ac-
ceptable to the contracting officer.

(d) The contracting officer should
normally chair any debriefing session
held. Individuals who conducted the
evaluations shall provide support.

(e) At a minimum, preaward
debriefings shall include—

(1) The agency’s evaluation of signifi-
cant elements in the offeror’s proposal;

(2) A summary of the rationale for
eliminating the offeror from the com-
petition; and

(3) Reasonable responses to relevant
questions about whether source selec-
tion procedures contained in the solici-
tation, applicable regulations, and
other applicable authorities were fol-
lowed in the process of eliminating the
offeror from the competition.

(f) Preaward debriefings shall not dis-
close—

(1) The number of offerors;

(2) The identity of other offerors;

(3) The content of other offerors pro-
posals;

(4) The ranking of other offerors;

(6) The evaluation of other offerors;
or

(6) Any of the information prohibited
in 15.506(e).

(g) An official summary of the de-
briefing shall be included in the con-
tract file.

[62 FR 51230, Sept. 30, 1997, as amended at 79
FR 24202, Apr. 29, 2014]

15.506 Postaward
offerors.

debriefing of

(a)(1) An offeror, upon its written re-
quest received by the agency within 3
days after the date on which that offer-
or has received notification of contract
award in accordance with 15.503(b),
shall be debriefed and furnished the
basis for the selection decision and
contract award.

(2) To the maximum extent prac-
ticable, the debriefing should occur
within b days after receipt of the writ-
ten request. Offerors that requested a
postaward debriefing in liem of a
preaward debriefing, or whose debrief-
ing was delayed for compelling reasons
beyond contract award, also should be
debriefed within this time period.

360



66a

Federal Acquisition Regulation

(3) An offeror that was notified of ex-
clusion from the competition (see
15.5056(a)), but failed to submit a timely
request, is not entitled to a debriefing.

(4)(1) Untimely debriefing requests
may be accommodated.

(i) Government accommodation of a
request for delayed debriefing pursuant
to 156.606(a)(2), or any untimely debrief-
ing request, does not automatically ex-
tend the deadlines for filing protests.
Debriefings delayed pursuant to
16.506(a)(2) could affect the timeliness
of any protest filed subsequent to the
debriefing.

(b) Debriefings of successful and un-
successful offerors may be done orally,
in writing, or by any other method ac-
ceptable to the contracting officer.

(c) The contracting officer should
normally chair any debriefing session
held. Individuals who conducted the
evaluations shall provide support.

(d) At a minimum, the debriefing in-
formation shall include—

(1) The Government’s evaluation of
the significant weaknesses or defi-
clencies in the offeror’s proposal, if ap-
plicable;

(2) The overall evaluated cost or
price (including unit prices), and tech-
nical rating, if applicable, of the suc-
cessful offeror and the debriefed offer-
or, and past performance information
on the debriefed offeror;

(3) The overall ranking of all offerors,
when any ranking was developed by the
agency during the source selection;

(4) A summary of the rationale for
award;

() For acquisitions of commercial
items, the make and model of the item
to be delivered by the successful offer-
or; and

(6) Reasonable responses to relevant
questions about whether source selec-
tion procedures contained in the solici-
tation, applicable regulations, and
other applicable authorities were fol-
lowed.

(e) The debriefing shall not include
point-by-point comparisons of the de-
briefed offeror’s proposal with those of
other offerors. Moreover, the debriefing
shall not reveal any information pro-
hibited from disclosure by 24.202 or ex-
empt from release under the Freedom
of Information Act (5 U.S8.C. 552) in-
cluding—

15.508

(1) Trade secrets;

(2) Privileged or confidential manu-
facturing processes and techniques;

(3) Commercial and financial infor-
mation that is privileged or confiden-
tial, including cost breakdowns, profit,
indirect cost rates, and similar infor-
mation; and

(4) The names of individuals pro-
viding reference information about an
offeror’s past performance.

(f) An official summary of the de-
briefing shall be included in the con-
tract file.

15.507 Protests against award.

(a) Protests against award in nego-
tiated acquisitions shall be handled in
accordance with part 33. Use of agency
protest procedures that incorporate the
alternative dispute resolution provi-
sions of Executive Order 12979 is en-
couraged for both preaward and
postaward protests.

(b) If a protest causes the agency,
within 1 year of contract award, to—

(1) Issue a new solicitation on the
protested contract award, the con-
tracting officer shall provide the infor-
mation in paragraph (c¢) of this section
to all prospective offerors for the new
golicitation; or

(2) Issue a new request for revised
proposals on the protested contract
award, the contracting officer shall
provide the information in paragraph
(c) of this section to offerors that were
in the competitive range and are re-
quested to submit revised proposals.

(c) The following information will be
provided to appropriate parties:

(1) Information provided to unsuc-
cessful offerors in any debriefings con-
ducted on the original award regarding
the successful offeror’s proposal, and

(2) Other nonproprietary information
that would have been provided to the
original offerors.

15.508 Discovery of mistakes.

Mistakes in a contractor’s proposal
that are disclosed after award shall be
processed substantially in accordance
with the procedures for mistakes in
bids at 14.407-4.
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15.509 Forms.

Optional Form 307, Contract Award,
Standard Form (8F) 26, Award/Con-
tract, or SF 33, Solicitation, Offer and
Award, may be used to award nego-
tiated contracts in which the signature
of both parties on a single document is
appropriate. Note however, if using the
SF 26 for a negotiated procurement,
block 18 is not to be used. If these
forms are not used, the award docu-
ment shall incorporate the agreement
and award language from the OF 307.

[62 FR 651230, Sept. 30, 1987, as amended at 76
FR 13416, Mar. 19, 2010]

Subpart 15.6—Unsolicited
Proposals

15.600 Scope of subpart.

This subpart sets forth policies and
procedures concerning the submission,
receipt, evaluation, and acceptance or
rejection of unsolicited proposals.

15.601 Definitions.

As used in this subpart—

Advertising material means material
designed to acquaint the Government
with a prospective contractor’s present
products, services, or potential capa-
bilities, or designed to stimulate the
Government’s interest in buying such
products or services.

Commercial item offer means an offer
of a commercial item that the vendor
wishes to see introduced in the Govern-
ment’s supply system as an alternate
or a replacement for an existing supply
item. This term does not include inno-
vative or unique configurations or uses
of commercial items that are being of-
fered for further development and that
may be submitted as an unsolicited
proposal,

Coniribution means a concept, sugges-
tion, or idea presented to the Govern-
ment for its use with no indication
that the source intends to devote any
further effort to it on the Govern-
ment’s behalf,

[62 FR 51230, Sept. 30, 1897, as amended at 66
FR 2129, Jan. 10, 2001]

15.602 Policy.

It is the policy of the Government to
encourage the submission of new and
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innovative ideas in response to Broad
Agency Announcements, Small Busi-
ness Innovation Research topics, Small
Business Technology Transfer Re-
search topics, Program Research and
Development Announcements, or any
other Government-initiated solicita-
tion or program. When the new and in-
novative ideas do not fall under topic
areas publicized under those programs
or techniques, the ideas may be sub-
mitted as unsolicited proposals.

15.603 General.

(a) TUnsolicited proposals allow
unique and Innovative ideas or ap-
proaches that have been developed out-
gide the Government to be made avail-
able to Government agencies for use in
accomplishment of their missions. Un-
solicited proposals are offered with the
intent that the Government will enter
into a contract with the offeror for re-
search and development or other ef-
forts supporting the Government mis-
sion, and often represent a substantial
investment of time and effort by the
offeror.

(b) Advertising material, commercial
item offers, or contributions, as defined
in 15.601, or routine correspondence on
technical issues, are not unsolicited
proposals.

(¢) A wvalid unsolicited proposal
must—

(1) Be innovative and unique;

(2) Be independently originated and
developed by the offeror;

(3) Be prepared without Government
supervision, endorsement, direction, or
direct Government involvement;

(4) Include sufficient detail to permit
a determination that Government sup-
port could be worthwhile and the pro-
posed work could benefit the agency’s
research and development or other mis-
sion responsibilities;

(6) Not be an advance proposal for a
known agency requirement that can be
acquired by competitive methods; and

(6) Not address a previously published
agency requirement.

(d) Unsolicited proposals in response
to a publicized general statement of
agency needs are considered to be inde-
pendently originated.
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16.500 Scope of subpart.

(a) This subpart prescribes policies and procedures for making awards of indefinite-
delivery contracts and establishes a preference for making multiple awards of indefinite-
quantity contracts.

(b) This subpart does not limit the use of other than competitive procedures authorized
by part 6.

(c) Nothing in this subpart restricts the authority of the General Services Administration
(GSA) to enter into schedule, multiple award, or task or delivery order contracts under any
other provision of law. Therefore, GSA regulations and the coverage for the Federal Supply
Schedule program in subpart 8.4 and part 38 take precedence over this subpart.

(d) The statutory multiple award preference implemented by this subpart does not apply
to architect-engineer contracts subject to the procedures in subpart 36.6. However, agencies
are not precluded from making multiple awards for architect-engineer services using the
procedures in this subpart, provided the selection of contractors and placement of orders are
consistent with subpart 36.6.

(e) See subpart 19.5 for procedures to set aside part or parts of multiple-award contracts
for small businesses; to reserve one or more awards for small business on multiple-award
contracts; and to set aside orders for small businesses under multiple-award contracts.

[65 FR 24318, Apr. 25, 2000, as amended at 85 FR 11757, Feb. 27, 2020]
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16.501-1 Definitions.
As used in this subpart—

Delivery-order contract means a contract for supplies that does not procure or specify a
firm quantity of supplies (other than a minimum or maximum quantity) and that provides for
the issuance of orders for the delivery of supplies during the period of the contract.

Task-order contract means a contract for services that does not procure or specify a firm
quantity of services (other than a minimum or maximum quantity) and that provides for the
issuance of orders for the performance of tasks during the period of the contract.

[60 FR 49725, Sept. 26, 1995, as amended at 65 FR 24318, Apr. 25, 2000; 75 FR 13421, Mar. 19,
2010]

t Back to Top
16.501-2 General.

(a) There are three types of indefinite-delivery contracts: Definite-quantity contracts,
requirements contracts, and indefinite-quantity contracts. The appropriate type of indefinite-
delivery contract may be used to acquire supplies and/or services when the exact times
and/or exact quantities of future deliveries are not known at the time of contract award.
Pursuant to 10 U.S.C. 2304d and 41 U.S.C. 4101, requirements contracts and indefinite-
quantity contracts are also known as delivery-order contracts or task-order contracts.

(b) The various types of indefinite-delivery contracts offer the following advantages:

(1) All three types permit (i) Government stocks to be maintained at minimum levels and
(ii) direct shipment to users.

(2) Indefinite-quantity contracts and requirements contracts also permit (i) flexibility in
both quantities and delivery scheduling and (ii) ordering of supplies or services after
requirements materialize.

(3) Indefinite-quantity contracts limit the Government's obligation to the minimum
quantity specified in the contract.

(4) Requirements contracts may permit faster deliveries when production lead time is
involved, because contractors are usually willing to maintain limited stocks when the
Government will obtain all of its actual purchase requirements from the contractor.

(c) Indefinite-delivery contracts may provide for any appropriate cost or pricing
arrangement under part 16. Cost or pricing arrangements that provide for an estimated
quantity of supplies or services (e.g., estimated number of labor hours) must comply with the
appropriate procedures of this subpart.

[48 FR 42219, Sept. 19, 1983. Redesignated and amended at 60 FR 49725, Sept. 26, 1995; 75 FR
13421, Mar. 19, 2010; 79 FR 24202, Apr. 29, 2014]

t Back to Top
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16.502 Definite-quantity contracts.

(a) Description. A definite-quantity contract provides for delivery of a definite quantity of
specific supplies or services for a fixed period, with deliveries or performance to be
scheduled at designated locations upon order.

(b) Application. A definite-quantity contract may be used when it can be determined in
advance that (1) a definite quantity of supplies or services will be required during the contract
period and (2) the supplies or services are regularly available or will be available after a short
lead time.

[48 FR 42219, Sept. 19, 1983, as amended at 60 FR 49725, Sept. 26, 1995]
t Back to Top

16.503 Requirements contracts.

(a) Description. A requirements contract provides for filling all actual purchase
requirements of designated Government activities for supplies or services during a specified
contract period (from one contractor), with deliveries or performance to be scheduled by
placing orders with the contractor.

(1) For the information of offerors and contractors, the contracting officer shall state a
realistic estimated total quantity in the solicitation and resulting contract. This estimate is not
a representation to an offeror or contractor that the estimated quantity will be required or
ordered, or that conditions affecting requirements will be stable or normal. The contracting
officer may obtain the estimate from records of previous requirements and consumption, or
by other means, and should base the estimate on the most current information available.

(2) The contract shall state, if feasible, the maximum limit of the contractor's obligation to
deliver and the Government's obligation to order. The contract may also specify maximum or
minimum quantities that the Government may order under each individual order and the
maximum that it may order during a specified period of time.

(b) Application. (1) A requirements contract may be appropriate for acquiring any
supplies or services when the Government anticipates recurring requirements but cannot
predetermine the precise quantities of supplies or services that designated Government
activities will need during a definite period.

(2) No requirements contract in an amount estimated to exceed $100million (including all
options) may be awarded to a single source unless a determination is executed in
accordance with 16.504(c)(1)(ii)(D).

(c) Government property furnished for repair. When a requirements contract is used to
acquire work (e.g., repair, modification, or overhaul) on existing items of Government
property, the contracting officer shall specify in the Schedule that failure of the Government to
furnish such items in the amounts or quantities described in the Schedule as estimated or
maximum will not entitle the contractor to any equitable adjustment in price under the
Government Property clause of the contract.

(d) Limitations on use of requirements contracts for advisory and assistance services. (1)
Except as provided in paragraph (d)(2) of this section, no solicitation for a requirements
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contract for advisory and assistance services in excess of three years and $15 million
(including all options) may be issued unless the contracting officer or other official designated
by the head of the agency determines in writing that the services required are so unique or
highly specialized that it is not practicable to make multiple awards using the procedures in
16.504.

(2) The limitation in paragraph (d)(1) of this section is not applicable to an acquisition of
supplies or services that includes the acquisition of advisory and assistance services, if the
contracting officer or other official designated by the head of the agency determines that the
advisory and assistance services are necessarily incident to, and not a significant component
of, the contract.

[48 FR 42219, Sept. 19, 1983, as amended at 56 FR 15150, Apr. 15, 1991; 60 FR 49725, Sept. 26,
1995; 71 FR 57367, Sept. 28, 2006; 73 FR 54010, Sept. 17, 2008; 75 FR 13421, Mar. 19, 2010; 75
FR 53133, Aug. 30, 2010; 80 FR 38297, July 2, 2015; 85 FR 62488, Oct. 2, 2020]

t Back to Top
16.504 Indefinite-quantity contracts.

(a) Description. An indefinite-quantity contract provides for an indefinite quantity, within
stated limits, of supplies or services during a fixed period. The Government places orders for
individual requirements. Quantity limits may be stated as number of units or as dollar values.

(1) The contract must require the Government to order and the contractor to furnish at
least a stated minimum quantity of supplies or services. In addition, if ordered, the contractor
must furnish any additional quantities, not to exceed the stated maximum. The contracting
officer should establish a reasonable maximum quantity based on market research, trends on
recent contracts for similar supplies or services, survey of potential users, or any other
rational basis.

(2) To ensure that the contract is binding, the minimum quantity must be more than a
nominal quantity, but it should not exceed the amount that the Government is fairly certain to
order.

(3) The contract may also specify maximum or minimum quantities that the Government
may order under each task or delivery order and the maximum that it may order during a
specific period of time.

(4) A solicitation and contract for an indefinite quantity must—

(i) Specify the period of the contract, including the number of options and the period for
which the Government may extend the contract under each option;

(ii) Specify the total minimum and maximum quantity of supplies or services the
Government will acquire under the contract;

(iii) Include a statement of work, specifications, or other description, that reasonably
describes the general scope, nature, complexity, and purpose of the supplies or services the
Government will acquire under the contract in a manner that will enable a prospective offeror
to decide whether to submit an offer;
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(iv) State the procedures that the Government will use in issuing orders, including the
ordering media, and, if multiple awards may be made, state the procedures and selection
criteria that the Government will use to provide awardees a fair opportunity to be considered
for each order (see 16.505(b)(1));

(v) Include a description of the activities authorized to issue orders; and

(vi) Include authorization for placing oral orders, if appropriate, provided that the
Government has established procedures for obligating funds and that oral orders are
confirmed in writing.

(b) Application. Contracting officers may use an indefinite-quantity contract when the
Government cannot predetermine, above a specified minimum, the precise quantities of
supplies or services that the Government will require during the contract period, and it is
inadvisable for the Government to commit itself for more than a minimum quantity. The
contracting officer should use an indefinite-quantity contract only when a recurring need is
anticipated.

(c) Multiple award preference—(1) Planning the acquisition. (i) Except for indefinite-
quantity contracts for advisory and assistance services as provided in paragraph (c)(2) of this
section, the contracting officer must, to the maximum extent practicable, give preference to
making multiple awards of indefinite-quantity contracts under a single solicitation for the
same or similar supplies or services to two or more sources.

(ii)(A) The contracting officer must determine whether multiple awards are appropriate as
part of acquisition planning. The contracting officer must avoid situations in which awardees
specialize exclusively in one or a few areas within the statement of work, thus creating the
likelihood that orders in those areas will be awarded on a sole-source basis; however, each
awardee need not be capable of performing every requirement as well as any other awardee
under the contracts. The contracting officer should consider the following when determining
the number of contracts to be awarded:

(7) The scope and complexity of the contract requirement.
(2) The expected duration and frequency of task or delivery orders.

(3) The mix of resources a contractor must have to perform expected task or delivery
order requirements.

(4) The ability to maintain competition among the awardees throughout the contracts'
period of performance.

(B) The contracting officer must not use the multiple award approach if—

(7) Only one contractor is capable of providing performance at the level of quality
required because the supplies or services are unique or highly specialized;

(2) Based on the contracting officer's knowledge of the market, more favorable terms
and conditions, including pricing, will be provided if a single award is made;

(3) The expected cost of administration of multiple contracts outweighs the expected
benefits of making multiple awards;
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(4) The projected orders are so integrally related that only a single contractor can
reasonably perform the work;

(5) The total estimated value of the contract is at or below the simplified acquisition
threshold; or

(6) Multiple awards would not be in the best interests of the Government.

(C) The contracting officer must document the decision whether or not to use multiple
awards in the acquisition plan or contract file. The contracting officer may determine that a
class of acquisitions is not appropriate for multiple awards (see subpart 1.7).

(D)(7) No task or delivery order contract in an amount estimated to exceed $100 million
(including all options) may be awarded to a single source unless the head of the agency
determines in writing that—

(/) The task or delivery orders expected under the contract are so integrally related that
only a single source can reasonably perform the work;

(i) The contract provides only for firm-fixed price (see 16.202) task or delivery orders for

(A) Products for which unit prices are established in the contract; or

(B) Services for which prices are established in the contract for the specific tasks to be
performed;

(iif) Only one source is qualified and capable of performing the work at a reasonable
price to the Government; or

(iv) It is necessary in the public interest to award the contract to a single source due to
exceptional circumstances.

(2) The head of the agency must notify Congress within 30 days after any determination
under paragraph (c)(1)(ii)(D)(7)(iv) of this section.

(3) The requirement for a determination for a single-award contract greater than $100
million—

() Is in addition to any applicable requirements of Subpart 6.3; and
(i) Is not applicable for architect-engineer services awarded pursuant to Subpart 36.6.

(2) Contracts for advisory and assistance services. (i) Except as provided in paragraph
(c)(2)(ii) of this section, if an indefinite-quantity contract for advisory and assistance services
exceeds 3 years and $15 million, including all options, the contracting officer must make
multiple awards unless—

(A) The contracting officer or other official designated by the head of the agency
determines in writing, as part of acquisition planning, that multiple awards are not practicable.
The contracting officer or other official must determine that only one contractor can
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reasonably perform the work because either the scope of work is unique or highly specialized
or the tasks so integrally related;

(B) The contracting officer or other official designated by the head of the agency
determines in writing, after the evaluation of offers, that only one offeror is capable of
providing the services required at the level of quality required; or

(C) Only one offer is received.

(i) The requirements of paragraph (c)(2)(i) of this section do not apply if the contracting
officer or other official designated by the head of the agency determines that the advisory
and assistance services are incidental and not a significant component of the contract.

[65 FR 24318, Apr. 25, 2000, as amended at 71 FR 57367, Sept. 28, 2006; 73 FR 54010, Sept. 17,
2008; 75 FR 13421, Mar. 19, 2010; 75 FR 53133, Aug. 30, 2010; 78 FR 13767, Feb. 28, 2013; 80
FR 38297, July 2, 2015; 84 FR 38838, Aug. 7, 2019; 85 FR 40071, July 2, 2020; 85 FR 62488, Oct.
2, 2020]
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16.505 Ordering.

(a) General. (1) In general, the contracting officer does not synopsize orders under
indefinite-delivery contracts; except see 16.505(a)(4) and (11), and 16.505(b)(2)(ii)(D).

(2) Individual orders shall clearly describe all services to be performed or supplies to be
delivered so the full cost or price for the performance of the work can be established when
the order is placed. Orders shall be within the scope, issued within the period of
performance, and be within the maximum value of the contract.

(3) Performance-based acquisition methods must be used to the maximum extent
practicable, if the contract or order is for services (see 37.102(a) and subpart 37.6).

(4) The following requirements apply when procuring items peculiar to one manufacturer:

(i) The contracting officer must justify restricting consideration to an item peculiar to one
manufacturer (e.g., a particular brand-name, product, or a feature of a product that is peculiar
to one manufacturer). A brand-name item, even if available on more than one contract, is an
item peculiar to one manufacturer. Brand-name specifications shall not be used unless the
particular brand-name, product, or feature is essential to the Government's requirements and
market research indicates other companies' similar products, or products lacking the
particular feature, do not meet, or cannot be modified to meet, the agency's needs.

(i) Requirements for use of items peculiar to one manufacturer shall be justified and
approved using the format(s) and requirements from paragraphs (b)(2)(ii)(A), (B), and (C) of
this section, modified to show the brand-name justification. A justification is required unless a
justification covering the requirements in the order was previously approved for the contract
in accordance with 6.302-1(c) or unless the base contract is a single-award contract awarded
under full and open competition. Justifications for the use of brand-name specifications must
be completed and approved at the time the requirement for a brand-name is determined.

(ii)(A) For an order in excess of $30,000, the contracting officer shall—
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(1) Post the justification and supporting documentation on the agency Web site used (if
any) to solicit offers for orders under the contract; or

(2) Provide the justification and supporting documentation along with the solicitation to
all contract awardees.

(B) The justifications for brand-name acquisitions may apply to the portion of the
acquisition requiring the brand-name item. If the justification is to cover only the portion of the
acquisition which is brand-name, then it should so state; the approval level requirements will
then only apply to that portion.

(C) The requirements in paragraph (a)(4)(iii)(A) of this section do not apply when
disclosure would compromise the national security (e.g., would result in disclosure of
classified information) or create other security risks.

(D) The justification is subject to the screening requirement in paragraph (b)(2)(ii)(D)(4)
of this section.

(5) When acquiring information technology and related services, consider the use of
modular contracting to reduce program risk (see 39.103(a)).

(6) Orders may be placed by using any medium specified in the contract.

(7) Orders placed under indefinite-delivery contracts must contain the following
information:

(i) Date of order.
(i) Contract number and order number.

(iii) For supplies and services, line item number, subline item number (if applicable),
description, quantity, and unit price or estimated cost and fee (as applicable). The
corresponding line item number and subline item number from the base contract shall also
be included.

(iv) Delivery or performance schedule.

(v) Place of delivery or performance (including consignee).
(vi) Any packaging, packing, and shipping instructions.
(vii) Accounting and appropriation data.

(viii) Method of payment and payment office, if not specified in the contract (see
32.1110(e)).

(ix) North American Industry Classification System code (see 19.102(b)(3)).

(8) Orders placed under a task-order contract or delivery-order contract awarded by
another agency (i.e., a Governmentwide acquisition contract, or multi-agency contract)}—

(i) Are not exempt from the development of acquisition plans (see subpart 7.1), and an
information technology acquisition strateqy (see part 39);
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(ii) May not be used to circumvent conditions and limitations imposed on the use of
funds (e.g., 31 U.S.C. 1501(a)(1)); and

(iii) Shall comply with all FAR requirements for a consolidated or bundled contract when
the order meets the definition at 2.101(b) of “consolidation” or “bundling”.

(9) In accordance with section 1427(b) of Public Law 108-136 (40 U.S.C. 1103 note),
orders placed under multi-agency contracts for services that substantially or to a dominant
extent specify performance of architect-engineer services, as defined in 2.101, shall—

(i) Be awarded using the procedures at subpart 36.6; and

(ii) Require the direct supervision of a professional architect or engineer licensed,
registered or certified in the State, Federal District, or outlying area, in which the services are
to be performed.

(10)(i) No protest under subpart 33.1 is authorized in connection with the issuance or
proposed issuance of an order under a task-order contract or delivery-order contract, except

(A) A protest on the grounds that the order increases the scope, period, or maximum
value of the contract; or

(B)(7) For agencies other than DoD, NASA, and the Coast Guard, a protest of an order
valued in excess of $10 million (41 U.S.C. 4106(f)); or

(2) For DoD, NASA, or the Coast Guard, a protest of an order valued in excess of $25
million (10 U.S.C. 2304c(e)).

(ii) Protests of orders in excess of the thresholds stated in 16.505(a)(10)(i)(B) may only
be filed with the Government Accountability Office, in accordance with the procedures at
33.104.

(iii) For protests of small business size status for set-aside orders, see 19.302.

(11) Publicize orders funded in whole or in part by the American Recovery and
Reinvestment Act of 2009 (Pub. L. 111-5) as follows:

(i) Notices of proposed orders shall follow the procedures in 5.704 for posting orders.
(ii) Award notices for orders shall follow the procedures in 5.705.

(12) When using the Governmentwide commercial purchase card as a method of
payment, orders at or below the micro-purchase threshold are exempt from verification in the
System for Award Management as to whether the contractor has a delinquent debt subject to
collection under the Treasury Offset Program (TOP).

(b) Orders under multiple-award contracts—(1) Fair opportunity. (i) The contracting
officer must provide each awardee a fair opportunity to be considered for each order
exceeding $3,500 issued under multiple delivery-order contracts or multiple task-order
contracts, except—
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(A) As provided for in paragraph (b)(2) of this section; or
(B) Orders issued under 19.504(c)(1)(ii).

(i) The contracting officer may exercise broad discretion in developing appropriate order
placement procedures. The contracting officer should keep submission requirements to a
minimum. Contracting officers may use streamlined procedures, including oral presentations.
If the order does not exceed the simplified acquisition threshold, the contracting officer need
not contact each of the multiple awardees under the contract before selecting an order
awardee if the contracting officer has information available to ensure that each awardee is
provided a fair opportunity to be considered for each order. The competition requirements in
part 6 and the policies in subpart 15.3 do not apply to the ordering process. However, the
contracting officer shall—

(A) Develop placement procedures that will provide each awardee a fair opportunity to
be considered for each order and that reflect the requirement and other aspects of the
contracting environment;

(B) Not use any method (such as allocation or designation of any preferred awardee)
that would not result in fair consideration being given to all awardees prior o placing each
order;

(C) Tailor the procedures to each acquisition;
(D) Include the procedures in the solicitation and the contract;

(E) Consider price or cost under each order as one of the factors in the selection
decision;

(F) Except for DoD, ensure the criteria at 15.101-2(c)(1)-(5) are met when using the
lowest price technically acceptable source selection process; and

(G) Except for DoD, avoid using the lowest price technically acceptable source selection
process to acquire certain supplies and services in accordance with 15.101-2(d).

(iii) Orders exceeding the simplified acquisition threshold. (A) Each order exceeding the
simplified acquisition threshold shall be placed on a competitive basis in accordance with
paragraph (b)(1)(iii)(B) of this section, unless supported by a written determination that one of
the circumstances described at 16.505(b)(2)(i) applies to the order and the requirement is
waived on the basis of a justification that is prepared in accordance with 16.505(b)(2)(ii)(B);

(B) The contracting officer shall—

(7) Provide a fair notice of the intent to make a purchase, including a clear description of
the supplies to be delivered or the services to be performed and the basis upon which the
selection will be made to all contractors offering the required supplies or services under the
multiple-award contract; and

(2) Afford all contractors responding to the notice a fair opportunity to submit an offer
and have that offer fairly considered.
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(iv) Orders exceeding $6 million. For task or delivery orders in excess of $6 million, the
requirement to provide all awardees a fair opportunity to be considered for each order shall
include, at a minimum—

(A) A notice of the task or delivery order that includes a clear statement of the agency's
requirements;

(B) A reasonable response period;

(C) Disclosure of the significant factors and subfactors, including cost or price, that the
agency expects to consider in evaluating proposals, and their relative importance;

(D) Where award is made on a best value basis, a written statement documenting the
basis for award and the relative importance of quality and price or cost factors; and

(E) An opportunity for a postaward debriefing in accordance with paragraph (b)(6) of this
section.

(v) The contracting officer should consider the following when developing the
procedures:

(A)(7) Past performance on earlier orders under the contract, including quality, timeliness
and cost control.

(2) Potential impact on other orders placed with the contractor.
(3) Minimum order requirements.

(4) The amount of time contractors need to make informed business decisions on
whether to respond to potential orders.

(5) Whether contractors could be encouraged to respond to potential orders by outreach
efforts to promote exchanges of information, such as—

(/) Seeking comments from two or more contractors on draft statements of work; or

(if) Using a multiphased approach when effort required to respond to a potential order
may be resource intensive (e.g., requirements are complex or need continued development),
where all contractors are initially considered on price considerations (e.g., rough estimates),
and other considerations as appropriate (e.g., proposed conceptual approach, past
performance). The contractors most likely to submit the highest value solutions are then
selected for one-on-one sessions with the Government to increase their understanding of the
requirements, provide suggestions for refining requirements, and discuss risk reduction
measures.

(B) Formal evaluation plans or scoring of quotes or offers are not required.

(2) Exceptions to the fair opportunity process. (i) The contracting officer shall give every
awardee a fair opportunity to be considered for a delivery-order or task-order exceeding
$3,500 unless one of the following statutory exceptions applies:
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(A) The agency need for the supplies or services is so urgent that providing a fair
opportunity would result in unacceptable delays.

(B) Only one awardee is capable of providing the supplies or services required at the
level of quality required because the supplies or services ordered are unique or highly
specialized.

(C) The order must be issued on a sole-source basis in the interest of economy and
efficiency because it is a logical follow-on to an order already issued under the contract,
provided that all awardees were given a fair opportunity to be considered for the original
order.

(D) It is necessary to place an order to satisfy a minimum guarantee.

(E) For orders exceeding the simplified acquisition threshold, a statute expressly
authorizes or requires that the purchase be made from a specified source.

(F) In accordance with section 1331 of Public Law 111-240 (15 U.S.C. 644(r)),
contracting officers may, at their discretion, set aside orders for any of the small business
concerns identified in 19.000(a)(3). When setting aside orders for small business concerns,
the specific small business program eligibility requirements identified in part 19 apply.

(G) For DoD, NASA, and the Coast Guard, the order satisfies one of the exceptions
permitting the use of other than full and open competition listed in 6.302 (10 U.S.C. 2304c(b)
(5)). The public interest exception shall not be used unless Congress is notified in
accordance with 10 U.S.C. 2304(c)(7).

(ii) The justification for an exception to fair opportunity shall be in writing as specified in
paragraph (b)(2)(ii)(A) or (B) of this section. No justification is needed for the exception
described in paragraph (b)(2)(i)(F) of this section.

(A) Orders exceeding $3,500, but not exceeding the simplified acquisition threshold. The
contracting officer shall document the basis for using an exception to the fair opportunity
process. If the contracting officer uses the logical follow-on exception, the rationale shall
describe why the relationship between the initial order and the follow-on is logical (e.g., in
terms of scope, period of performance, or value).

(B) Orders exceeding the simplified acquisition threshold. As a minimum, each
justification shall include the following information and be approved in accordance with
paragraph (b)(2)(ii)(C) of this section:

(7) Identification of the agency and the contracting activity, and specific identification of
the document as a “Justification for an Exception to Fair Opportunity.”

(2) Nature and/or description of the action being approved.

(3) A description of the supplies or services required to meet the agency's needs
(including the estimated value).

(4) Identification of the exception to fair opportunity (see 16.505(b)(2)) and the
supporting rationale, including a demonstration that the proposed contractor's unique
qualifications or the nature of the acquisition requires use of the exception cited. If the
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contracting officer uses the logical follow-on exception, the rationale shall describe why the
relationship between the initial order and the follow-on is logical (e.g., in terms of scope,
period of performance, or value).

(5) A determination by the contracting officer that the anticipated cost to the Government
will be fair and reasonable.

(6) Any other facts supporting the justification.

(7) A statement of the actions, if any, the agency may take to remove or overcome any
barriers that led to the exception to fair opportunity before any subsequent acquisition for the
supplies or services is made.

(8) The contracting officer’s certification that the justification is accurate and complete to
the best of the contracting officer's knowledge and belief.

(9) Evidence that any supporting data that is the responsibility of technical or
requirements personnel (e.g., verifying the Government's minimum needs or requirements or
other rationale for an exception to fair opportunity) and which form a basis for the justification
have been certified as complete and accurate by the technical or requirements personnel.

(70) A written determination by the approving official that one of the circumstances in
paragraphs (b)(2)(i)(A) through (E) and (G) of this section applies to the order.

(C) Approval. (1) For proposed orders exceeding the simplified acquisition threshold, but
not exceeding $750,000, the ordering activity contracting officer's certification that the
justification is accurate and complete to the best of the ordering activity contracting officer's
knowledge and belief will serve as approval, unless a higher approval level is established in
accordance with agency procedures.

(2) For a proposed order exceeding $750,000, but not exceeding $15 million, the
justification must be approved by the advocate for competition of the activity placing the
order, or by an official named in paragraph (b)(2)(ii)(C)(3) or (4) of this section. This authority
is not delegable.

(3) For a proposed order exceeding $15 million, but not exceeding $75 million (or, for
DoD, NASA, and the Coast Guard, not exceeding $100 million), the justification must be
approved by—

() The head of the procuring activity placing the order;
(if) A designee who—
(A) If a member of the armed forces, is a general or flag officer;

(B) If a civilian, is serving in a position in a grade above GS-15 under the General
Schedule (or in a comparable or higher position under another schedule); or

(iif) An official named in paragraph (b)(2)(ii)(C)(4) of this section.

(4) For a proposed order exceeding $75 million (or, for DoD, NASA, and the Coast
Guard, over $100 million), the justification must be approved by the senior procurement
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executive of the agency placing the order. This authority is not delegable, except in the case
of the Under Secretary of Defense for Acquisition and Sustainment, acting as the senior
procurement executive for the Department of Defense.

(D) Posting. (1) Except as provided in paragraph (b)(2)(ii)(D)(5) of this section, within 14
days after placing an order exceeding the simplified acquisition threshold that does not
provide for fair opportunity in accordance with 16.505(b), the contract officer shall—

(/) Publish a notice in accordance with 5.301; and

(i) Make publicly available the justification required at paragraph (b)(2)(ii)(B) of this
section.

(2) The justification shall be made publicly available—

(i) At the GPE https.//www.fbo.gov;

(if) On the Web site of the agency, which may provide access to the justifications by
linking to the GPE; and

(iif) Must remain posted for a minimum of 30 days.

(3) In the case of an order permitted under paragraph (b)(2)(i)(A) of this section, the
justification shall be posted within 30 days after award of the order.

(4) Contracting officers shall carefully screen all justifications for contractor proprietary
data and remove all such data, and such references and citations as are necessary to protect
the proprietary data, before making the justifications available for public inspection.
Contracting officers shall also be guided by the exemptions to disclosure of information
contained in the Freedom of Information Act (5 U.S.C. 552) and the prohibitions against
disclosure in 24.202 in determining whether other data should be removed. Although the
submitter notice process set out in Executive Order 12600 “Predisclosure Notification
Procedures for Confidential Commercial Information” does not apply, if the justification
appears to contain proprietary data, the contracting officer should provide the contractor that
submitted the information an opportunity to review the justification for proprietary data before
making the justification available for public inspection, redacted as necessary. This process
must not prevent or delay the posting of the justification in accordance with the timeframes
required in (paragraphs (b)(2)(ii)(D)(1) and (3) of this section).

(5) The posting requirement of this section does not apply—

(/) When disclosure would compromise the national security (e.g., would result in
disclosure of classified information) or create other security risks; or

(ii) To a small business set-aside under paragraph (b)(2)(i)(F) of this section.

(3) Pricing orders. If the contract did not establish the price for the supply or service, the
contracting officer must establish prices for each order using the policies and methods in
subpart 15.4.

(4) Cost reimbursement orders. For additional requirements for cost-reimbursement
orders, see 16.301-3.
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(5) Time-and-materials or labor-hour orders. For additional requirements for time-and-
materials or labor-hour orders, see 16.601(e).

(6) Postaward notices and debriefing of awardees for orders exceeding $6 million. The
contracting officer shall notify unsuccessful awardees when the total price of a task or
delivery order exceeds $6 million.

(i) The procedures at 15.503(b)(1) shall be followed when providing postaward
notification to unsuccessful awardees.

(i) The procedures at 15.506 shall be followed when providing postaward debriefing to
unsuccessful awardees.

(iii) A summary of the debriefing shall be included in the task or delivery order file.

(7) Decision documentation for orders. (i) The contracting officer shall document in the
contract file the rationale for placement and price of each order, including the basis for award
and the rationale for any tradeoffs among cost or price and non-cost considerations in
making the award decision. This documentation need not quantify the tradeoffs that led to the
decision,

(ii) The contract file shall also identify the basis for using an exception to the fair
opportunity process (see paragraph (b)(2) of this section).

(iii) Except for DoD, the contracting officer shall document in the contract file a
justification for use of the lowest price technically acceptable source selection process, when
applicable.

(8) Task-order and delivery-order ombudsman. The head of the agency shall designate a
task-order and delivery-order ombudsman. The ombudsman must review complaints from
contractors and ensure they are afforded a fair opportunity to be considered, consistent with
the procedures in the contract. The ombudsman must be a senior agency official who is
independent of the contracting officer and may be the agency's advocate for competition.

(9) Small business. The contracting officer should rely on the small business
representations at the contract level (but see section 19.301-2(b)(2) for order
rerepresentations).

(c) Limitation on ordering period for task-order contracts for advisory and assistance
services. (1) Except as provided for in paragraphs (c)(2) and (3) of this section, the ordering
period of a task-order contract for advisory and assistance services, including all options or
modifications, normally may not exceed 5 years.

(2) The 5-year limitation does not apply when—
(i) A longer ordering period is specifically authorized by a statute; or

(ii) The contract is for an acquisition of supplies or services that includes the acquisition
of advisory and assistance services and the contracting officer, or other official designated by
the head of the agency, determines that the advisory and assistance services are incidental
and not a significant component of the contract.
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(3) The contracting officer may extend the contract on a sole-source basis only once for
a period not to exceed 6 months if the contracting officer, or other official designated by the
head of the agency, determines that—

(i) The award of a follow-on contract is delayed by circumstances that were not
reasonably foreseeable at the time the initial contract was entered into; and

(i) The extension is necessary to ensure continuity of services, pending the award of the
follow-on contract.

[65 FR 24319, Apr. 25, 2000]

EDiToRIAL NOTE: For FEDERAL REGISTER citations affecting section 16.505, see the List of CFR Sections
Affected, which appears in the Finding Aids section of the printed volume and at www.govinfo.gov.
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16.506 Solicitation provisions and contract clauses.

(a) Insert the clause at 52.216-18, Ordering, in solicitations and contracts when a
definite-quantity contract, a requirements contract, or an indefinite-quantity contract is
contemplated.

(b) Insert a clause substantially the same as the clause at 52.216-19, Order Limitations,
in solicitations and contracts when a definite-quantity contract, a requirements contract, or an
indefinite-quantity contract is contemplated.

(c) Insert the clause at 52.216-20, Definite Quantity, in solicitations and contracts when a
definite-quantity contract is contemplated.

(d)(1) Insert the clause at 52.216-21, Requirements, in solicitations and contracts when
a requirements contract is contemplated.

(2) If the contract is for nonpersonal services and related supplies and covers estimated
requirements that exceed a specific Government activity's internal capability to produce or
perform, use the clause with its Alternate I.

(3) If the contract includes subsistence for both Government use and resale in the same
Schedule, and similar products may be acquired on a brand-name basis, use the clause with
its Alternate Il (but see paragraph (d)(5) of this section).

(4) If the contract involves a partial small business set-aside, use the clause with its
Alternate Il (but see subparagraph (5) below).

(5) If the contract—

(i) Includes subsistence for Government use and resale in the same schedule and
similar products may be acquired on a brand-name basis; and

(i) Involves a partial small business set-aside, use the clause with its Alternate IV.

(e) Insert the clause at 52.216-22, Indefinite Quantity, in solicitations and contracts when
an indefinite-quantity contract is contemplated.
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(f) Insert the provision at 52.216-27, Single or Multiple Awards, in solicitations for
indefinite-quantity contracts that may result in multiple contract awards. Modify the provision
to specify the estimated number of awards. Do not use this provision for advisory and
assistance services contracts that exceed 3 years and $15 million (including all options).

(g) Insert the provision at 52.216-28, Multiple Awards for Advisory and Assistance
Services, in solicitations for task-order contracts for advisory and assistance services that
exceed 3 years and $15 million (including all options), unless a determination has been made
under 16.504(c)(2)(i)(A). Modify the provision to specify the estimated number of awards.

(h) See 10.001(d) for insertion of the clause at 52.210-1, Market Research, when the
contract is over $6 million for the procurement of items other than commercial items.

(i) See 7.107-6 for use of 52.207-6, Solicitation of Offers from Small Business Concerns
and Small Business Teaming Arrangement or Joint Ventures (Multiple-Award Contracts) in
solicitations for multiple-award contracts above the substantial bundling threshold of the

agency.

(i) Insert the clause at 52.216-32, Task-Order and Delivery-Order Ombudsman, in
solicitations and contracts when a multiple-award indefinite-delivery indefinite-quantity
contract is contemplated. Use the clause with its Alternate | when the contract will be
available for use by multiple agencies (e.g., Governmentwide acquisition contracts or multi-
agency contracts). When placing orders under the multiple-award contract available for use
by multiple agencies, the ordering activity's contracting officer shall complete paragraph (d)
(2) and include Alternate | in the notice of intent to place an order, and in the resulting order.
[48 FR 42219, Sept. 19, 1983; 60 FR 48260, Sept. 18, 1995. Redesignated and amended at 60 FR
49726, 49727, Sept. 26, 1995; 65 FR 24320, Apr. 25, 2000; 71 FR 57367, Sept. 28, 2006; 75 FR
53133, Aug. 30, 2010; 76 FR 14565, Mar. 16, 2011; 80 FR 38298, July 2, 2015; 81 FR 67772, Sept.
30, 2016; 84 FR 38838, Aug. 7, 2019; 85 FR 62489, Oct. 2, 2020]

t Back to Top

Need assistance?
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16.500 Scope of subpart.

(a) This subpart prescribes policies and procedures for making awards of indefinite-
delivery contracts and establishes a preference for making multiple awards of indefinite-
quantity contracts.

(b) This subpart does not limit the use of other than competitive procedures authorized
by part 6.

(c) Nothing in this subpart restricts the authority of the General Services Administration
(GSA) to enter into schedule, multiple award, or task or delivery order contracts under any
other provision of law. Therefore, GSA regulations and the coverage for the Federal Supply
Schedule program in subpart 8.4 and part 38 take precedence over this subpart.

(d) The statutory multiple award preference implemented by this subpart does not apply
to architect-engineer contracts subject to the procedures in subpart 36.6. However, agencies
are not precluded from making multiple awards for architect-engineer services using the
procedures in this subpart, provided the selection of contractors and placement of orders are
consistent with subpart 36.6.

(e) See subpart 19.5 for procedures to set aside part or parts of multiple-award contracts
for small businesses; to reserve one or more awards for small business on multiple-award
contracts; and to set aside orders for small businesses under multiple-award contracts.

[65 FR 24318, Apr. 25, 2000, as amended at 85 FR 11757, Feb. 27, 2020]
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16.501-1 Definitions.
As used in this subpart—

Delivery-order contract means a contract for supplies that does not procure or specify a
firm quantity of supplies (other than a minimum or maximum quantity) and that provides for
the issuance of orders for the delivery of supplies during the period of the contract.

Task-order contract means a contract for services that does not procure or specify a firm
quantity of services (other than a minimum or maximum quantity) and that provides for the
issuance of orders for the performance of tasks during the period of the contract.

[60 FR 49725, Sept. 26, 1995, as amended at 65 FR 24318, Apr. 25, 2000; 75 FR 13421, Mar. 19,
2010]
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16.501-2 General.

(a) There are three types of indefinite-delivery contracts: Definite-quantity contracts,
requirements contracts, and indefinite-quantity contracts. The appropriate type of indefinite-
delivery contract may be used to acquire supplies and/or services when the exact times
and/or exact quantities of future deliveries are not known at the time of contract award.
Pursuant to 10 U.S.C. 2304d and 41 U.S.C. 4101, requirements contracts and indefinite-
quantity contracts are also known as delivery-order contracts or task-order contracts.

(b) The various types of indefinite-delivery contracts offer the following advantages:

(1) All three types permit (i) Government stocks to be maintained at minimum levels and
(ii) direct shipment to users.

(2) Indefinite-quantity contracts and requirements contracts also permit (i) flexibility in
both quantities and delivery scheduling and (ii) ordering of supplies or services after
requirements materialize.

(3) Indefinite-quantity contracts limit the Government's obligation to the minimum
quantity specified in the contract.

(4) Requirements contracts may permit faster deliveries when production lead time is
involved, because contractors are usually willing to maintain limited stocks when the
Government will obtain all of its actual purchase requirements from the contractor.

(c) Indefinite-delivery contracts may provide for any appropriate cost or pricing
arrangement under part 16. Cost or pricing arrangements that provide for an estimated
quantity of supplies or services (e.g., estimated number of labor hours) must comply with the
appropriate procedures of this subpart.

[48 FR 42219, Sept. 19, 1983. Redesignated and amended at 60 FR 49725, Sept. 26, 1995; 75 FR
13421, Mar. 19, 2010; 79 FR 24202, Apr. 29, 2014]

t Back to Top
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16.502 Definite-quantity contracts.

(a) Description. A definite-quantity contract provides for delivery of a definite quantity of
specific supplies or services for a fixed period, with deliveries or performance to be
scheduled at designated locations upon order.

(b) Application. A definite-quantity contract may be used when it can be determined in
advance that (1) a definite quantity of supplies or services will be required during the contract
period and (2) the supplies or services are regularly available or will be available after a short
lead time.

[48 FR 42219, Sept. 19, 1983, as amended at 60 FR 49725, Sept. 26, 1995]
t Back to Top

16.503 Requirements contracts.

(a) Description. A requirements contract provides for filling all actual purchase
requirements of designated Government activities for supplies or services during a specified
contract period (from one contractor), with deliveries or performance to be scheduled by
placing orders with the contractor.

(1) For the information of offerors and contractors, the contracting officer shall state a
realistic estimated total quantity in the solicitation and resulting contract. This estimate is not
a representation to an offeror or contractor that the estimated quantity will be required or
ordered, or that conditions affecting requirements will be stable or normal. The contracting
officer may obtain the estimate from records of previous requirements and consumption, or
by other means, and should base the estimate on the most current information available.

(2) The contract shall state, if feasible, the maximum limit of the contractor’s obligation to
deliver and the Government's obligation to order. The contract may also specify maximum or
minimum quantities that the Government may order under each individual order and the
maximum that it may order during a specified period of time.

(b) Application. (1) A requirements contract may be appropriate for acquiring any
supplies or services when the Government anticipates recurring requirements but cannot
predetermine the precise quantities of supplies or services that designated Government
activities will need during a definite period.

(2) No requirements contract in an amount estimated to exceed $100million (including all
options) may be awarded to a single source unless a determination is executed in
accordance with 16.504(c)(1)(ii)(D).

(c) Government property furnished for repair. When a requirements contract is used to
acquire work (e.g., repair, modification, or overhaul) on existing items of Government
property, the contracting officer shall specify in the Schedule that failure of the Government to
furnish such items in the amounts or quantities described in the Schedule as estimated or
maximum will not entitle the contractor to any equitable adjustment in price under the
Government Property clause of the contract.

(d) Limitations on use of requirements contracts for advisory and assistance services. (1)
Except as provided in paragraph (d)(2) of this section, no solicitation for a requirements
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contract for advisory and assistance services in excess of three years and $15 million
(including all options) may be issued unless the contracting officer or other official designated
by the head of the agency determines in writing that the services required are so unique or
highly specialized that it is not practicable to make multiple awards using the procedures in
16.504.

(2) The limitation in paragraph (d)(1) of this section is not applicable to an acquisition of
supplies or services that includes the acquisition of advisory and assistance services, if the
contracting officer or other official designated by the head of the agency determines that the
advisory and assistance services are necessarily incident to, and not a significant component
of, the contract.

[48 FR 42219, Sept. 19, 1983, as amended at 56 FR 15150, Apr. 15, 1991; 60 FR 49725, Sept. 26,
1995; 71 FR 57367, Sept. 28, 2006; 73 FR 54010, Sept. 17, 2008; 75 FR 13421, Mar. 19, 2010; 75
FR 53133, Aug. 30, 2010; 80 FR 38297, July 2, 2015; 85 FR 62488, Oct. 2, 2020]
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16.504 Indefinite-quantity contracts.

(a) Description. An indefinite-quantity contract provides for an indefinite quantity, within
stated limits, of supplies or services during a fixed period. The Government places orders for
individual requirements. Quantity limits may be stated as number of units or as dollar values.

(1) The contract must require the Government to order and the contractor to furnish at
least a stated minimum quantity of supplies or services. In addition, if ordered, the contractor
must furnish any additional quantities, not to exceed the stated maximum. The contracting
officer should establish a reasonable maximum quantity based on market research, trends on
recent contracts for similar supplies or services, survey of potential users, or any other
rational basis.

(2) To ensure that the contract is binding, the minimum quantity must be more than a
nominal quantity, but it should not exceed the amount that the Government is fairly certain to
order.

(3) The contract may also specify maximum or minimum quantities that the Government
may order under each task or delivery order and the maximum that it may order during a
specific period of time.

(4) A solicitation and contract for an indefinite quantity must—

(i) Specify the period of the contract, including the number of options and the period for
which the Government may extend the contract under each option;

(ii) Specify the total minimum and maximum quantity of supplies or services the
Government will acquire under the contract;

(iii) Include a statement of work, specifications, or other description, that reasonably
describes the general scope, nature, complexity, and purpose of the supplies or services the
Government will acquire under the contract in a manner that will enable a prospective offeror
to decide whether to submit an offer;
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(iv) State the procedures that the Government will use in issuing orders, including the
ordering media, and, if multiple awards may be made, state the procedures and selection
criteria that the Government will use to provide awardees a fair opportunity to be considered
for each order (see 16.505(b)(1));

(v) Include a description of the activities authorized to issue orders; and

(vi) Include authorization for placing oral orders, if appropriate, provided that the
Government has established procedures for obligating funds and that oral orders are
confirmed in writing.

(b) Application. Contracting officers may use an indefinite-quantity contract when the
Government cannot predetermine, above a specified minimum, the precise quantities of
supplies or services that the Government will require during the contract period, and it is
inadvisable for the Government to commit itself for more than a minimum quantity. The
contracting officer should use an indefinite-quantity contract only when a recurring need is
anticipated.

(c) Multiple award preference—(1) Planning the acquisition. (i) Except for indefinite-
quantity contracts for advisory and assistance services as provided in paragraph (c)(2) of this
section, the contracting officer must, to the maximum extent practicable, give preference to
making multiple awards of indefinite-quantity contracts under a single solicitation for the
same or similar supplies or services to two or more sources.

(ii)(A) The contracting officer must determine whether multiple awards are appropriate as
part of acquisition planning. The contracting officer must avoid situations in which awardees
specialize exclusively in one or a few areas within the statement of work, thus creating the
likelihood that orders in those areas will be awarded on a sole-source basis; however, each
awardee need not be capable of performing every requirement as well as any other awardee
under the contracts. The contracting officer should consider the following when determining
the number of contracts to be awarded:

(7) The scope and complexity of the contract requirement.
(2) The expected duration and frequency of task or delivery orders.

(3) The mix of resources a contractor must have to perform expected task or delivery
order requirements.

(4) The ability to maintain competition among the awardees throughout the contracts'
period of performance.

(B) The contracting officer must not use the multiple award approach if—

(7) Only one contractor is capable of providing performance at the level of quality
required because the supplies or services are unique or highly specialized;

(2) Based on the contracting officer's knowledge of the market, more favorable terms
and conditions, including pricing, will be provided if a single award is made;

(3) The expected cost of administration of multiple contracts outweighs the expected
benefits of making multiple awards;
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(4) The projected orders are so integrally related that only a single contractor can
reasonably perform the work;

(5) The total estimated value of the contract is at or below the simplified acquisition
threshold; or

(6) Multiple awards would not be in the best interests of the Government.

(C) The contracting officer must document the decision whether or not to use multiple
awards in the acquisition plan or contract file. The contracting officer may determine that a
class of acquisitions is not appropriate for multiple awards (see subpart 1.7).

(D)(7) No task or delivery order contract in an amount estimated to exceed $100 million
(including all options) may be awarded to a single source unless the head of the agency
determines in writing that—

(/) The task or delivery orders expected under the contract are so integrally related that
only a single source can reasonably perform the work;

(i) The contract provides only for firm-fixed price (see 16.202) task or delivery orders for

(A) Products for which unit prices are established in the contract; or

(B) Services for which prices are established in the contract for the specific tasks to be
performed,;

(iif) Only one source is qualified and capable of performing the work at a reasonable
price to the Government; or

(iv) It is necessary in the public interest to award the contract to a single source due to
exceptional circumstances.

(2) The head of the agency must notify Congress within 30 days after any determination
under paragraph (c)(1)(ii)(D)(7)(iv) of this section.

(3) The requirement for a determination for a single-award contract greater than $100
million—

() Is in addition to any applicable requirements of Subpart 6.3; and
(i) Is not applicable for architect-engineer services awarded pursuant to Subpart 36.6.

(2) Contracts for advisory and assistance services. (i) Except as provided in paragraph
(c)(2)(ii) of this section, if an indefinite-quantity contract for advisory and assistance services
exceeds 3 years and $15 million, including all options, the contracting officer must make
multiple awards unless—

(A) The contracting officer or other official designated by the head of the agency
determines in writing, as part of acquisition planning, that multiple awards are not practicable.
The contracting officer or other official must determine that only one contractor can
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reasonably perform the work because either the scope of work is unique or highly specialized
or the tasks so integrally related;

(B) The contracting officer or other official designated by the head of the agency
determines in writing, after the evaluation of offers, that only one offeror is capable of
providing the services required at the level of quality required; or

(C) Only one offer is received.

(i) The requirements of paragraph (c)(2)(i) of this section do not apply if the contracting
officer or other official designated by the head of the agency determines that the advisory
and assistance services are incidental and not a significant component of the contract.

[65 FR 24318, Apr. 25, 2000, as amended at 71 FR 57367, Sept. 28, 2006; 73 FR 54010, Sept. 17,
2008; 75 FR 13421, Mar. 19, 2010; 75 FR 53133, Aug. 30, 2010; 78 FR 13767, Feb. 28, 2013; 80
FR 38297, July 2, 2015; 84 FR 38838, Aug. 7, 2019; 85 FR 40071, July 2, 2020; 85 FR 62488, Oct.
2, 2020]
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16.505 Ordering.

(a) General. (1) In general, the contracting officer does not synopsize orders under
indefinite-delivery contracts; except see 16.505(a)(4) and (11), and 16.505(b)(2)(ii)(D).

(2) Individual orders shall clearly describe all services to be performed or supplies to be
delivered so the full cost or price for the performance of the work can be established when
the order is placed. Orders shall be within the scope, issued within the period of
performance, and be within the maximum value of the contract.

(3) Performance-based acquisition methods must be used to the maximum extent
practicable, if the contract or order is for services (see 37.102(a) and subpart 37.6).

(4) The following requirements apply when procuring items peculiar to one manufacturer:

(i) The contracting officer must justify restricting consideration to an item peculiar to one
manufacturer (e.g., a particular brand-name, product, or a feature of a product that is peculiar
to one manufacturer). A brand-name item, even if available on more than one contract, is an
item peculiar to one manufacturer. Brand-name specifications shall not be used unless the
particular brand-name, product, or feature is essential to the Government's requirements and
market research indicates other companies' similar products, or products lacking the
particular feature, do not meet, or cannot be modified to meet, the agency's needs.

(i) Requirements for use of items peculiar to one manufacturer shall be justified and
approved using the format(s) and requirements from paragraphs (b)(2)(ii)(A), (B), and (C) of
this section, modified to show the brand-name justification. A justification is required unless a
justification covering the requirements in the order was previously approved for the contract
in accordance with 6.302-1(c) or unless the base contract is a single-award contract awarded
under full and open competition. Justifications for the use of brand-name specifications must
be completed and approved at the time the requirement for a brand-name is determined.

(ii)(A) For an order in excess of $30,000, the contracting officer shall—
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(7) Post the justification and supporting documentation on the agency Web site used (if
any) to solicit offers for orders under the contract; or

(2) Provide the justification and supporting documentation along with the solicitation to
all contract awardees.

(B) The justifications for brand-name acquisitions may apply to the portion of the
acquisition requiring the brand-name item. If the justification is to cover only the portion of the
acquisition which is brand-name, then it should so state; the approval level requirements will
then only apply to that portion.

(C) The requirements in paragraph (a)(4)(iii)(A) of this section do not apply when
disclosure would compromise the national security (e.g., would result in disclosure of
classified information) or create other security risks.

(D) The justification is subject to the screening requirement in paragraph (b)(2)(ii)(D)(4)
of this section.

(5) When acquiring information technology and related services, consider the use of
modular contracting to reduce program risk (see 39.103(a)).

(6) Orders may be placed by using any medium specified in the contract.

(7) Orders placed under indefinite-delivery contracts must contain the following
information:

(i) Date of order.
(i) Contract number and order number.

(iii) For supplies and services, line item number, subline item number (if applicable),
description, quantity, and unit price or estimated cost and fee (as applicable). The
corresponding line item number and subline item number from the base contract shall also
be included.

(iv) Delivery or performance schedule.

(v) Place of delivery or performance (including consignee).
(vi) Any packaging, packing, and shipping instructions.
(vii) Accounting and appropriation data.

(viii) Method of payment and payment office, if not specified in the contract (see
32.1110(e)).

(ix) North American Industry Classification System code (see 19.102(b)(3)).

(8) Orders placed under a task-order contract or delivery-order contract awarded by
another agency (i.e., a Governmentwide acquisition contract, or multi-agency contract)}—

(i) Are not exempt from the development of acquisition plans (see subpart 7.1), and an
information technology acquisition strateqy (see part 39);
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(ii) May not be used to circumvent conditions and limitations imposed on the use of
funds (e.g., 31 U.S.C. 1501(a)(1)); and

(iii) Shall comply with all FAR requirements for a consolidated or bundled contract when
the order meets the definition at 2.101(b) of “consolidation” or “bundling”.

(9) In accordance with section 1427(b) of Public Law 108-136 (40 U.S.C. 1103 note),
orders placed under multi-agency contracts for services that substantially or to a dominant
extent specify performance of architect-engineer services, as defined in 2.101, shall—

(i) Be awarded using the procedures at subpart 36.6; and

(ii) Require the direct supervision of a professional architect or engineer licensed,
registered or certified in the State, Federal District, or outlying area, in which the services are
to be performed.

(10)(i) No protest under subpart 33.1 is authorized in connection with the issuance or
proposed issuance of an order under a task-order contract or delivery-order contract, except

(A) A protest on the grounds that the order increases the scope, period, or maximum
value of the contract; or

(B)(7) For agencies other than DoD, NASA, and the Coast Guard, a protest of an order
valued in excess of $10 million (41 U.S.C. 4106(f)); or

(2) For DoD, NASA, or the Coast Guard, a protest of an order valued in excess of $25
million (10 U.S.C. 2304c(e)).

(ii) Protests of orders in excess of the thresholds stated in 16.505(a)(10)(i)(B) may only
be filed with the Government Accountability Office, in accordance with the procedures at
33.104.

(iii) For protests of small business size status for set-aside orders, see 19.302.

(11) Publicize orders funded in whole or in part by the American Recovery and
Reinvestment Act of 2009 (Pub. L. 111-5) as follows:

(i) Notices of proposed orders shall follow the procedures in 5.704 for posting orders.
(ii) Award notices for orders shall follow the procedures in 5.705.

(12) When using the Governmentwide commercial purchase card as a method of
payment, orders at or below the micro-purchase threshold are exempt from verification in the
System for Award Management as to whether the contractor has a delinquent debt subject to
collection under the Treasury Offset Program (TOP).

(b) Orders under multiple-award contracts—(1) Fair opportunity. (i) The contracting
officer must provide each awardee a fair opportunity to be considered for each order
exceeding $3,500 issued under multiple delivery-order contracts or multiple task-order
contracts, except—
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(A) As provided for in paragraph (b)(2) of this section; or
(B) Orders issued under 19.504(c)(1)(ii).

(i) The contracting officer may exercise broad discretion in developing appropriate order
placement procedures. The contracting officer should keep submission requirements to a
minimum. Contracting officers may use streamlined procedures, including oral presentations.
If the order does not exceed the simplified acquisition threshold, the contracting officer need
not contact each of the multiple awardees under the contract before selecting an order
awardee if the contracting officer has information available to ensure that each awardee is
provided a fair opportunity to be considered for each order. The competition requirements in
part 6 and the policies in subpart 15.3 do not apply to the ordering process. However, the
contracting officer shall—

(A) Develop placement procedures that will provide each awardee a fair opportunity to
be considered for each order and that reflect the requirement and other aspects of the
contracting environment;

(B) Not use any method (such as allocation or designation of any preferred awardee)
that would not result in fair consideration being given to all awardees prior o placing each
order;

(C) Tailor the procedures to each acquisition;
(D) Include the procedures in the solicitation and the contract;

(E) Consider price or cost under each order as one of the factors in the selection
decision;

(F) Except for DoD, ensure the criteria at 15.101-2(c)(1)-(5) are met when using the
lowest price technically acceptable source selection process; and

(G) Except for DoD, avoid using the lowest price technically acceptable source selection
process to acquire certain supplies and services in accordance with 15.101-2(d).

(iii) Orders exceeding the simplified acquisition threshold. (A) Each order exceeding the
simplified acquisition threshold shall be placed on a competitive basis in accordance with
paragraph (b)(1)(iii)(B) of this section, unless supported by a written determination that one of
the circumstances described at 16.505(b)(2)(i) applies to the order and the requirement is
waived on the basis of a justification that is prepared in accordance with 16.505(b)(2)(ii)(B);

(B) The contracting officer shall—

(7) Provide a fair notice of the intent to make a purchase, including a clear description of
the supplies to be delivered or the services to be performed and the basis upon which the
selection will be made to all contractors offering the required supplies or services under the
multiple-award contract; and

(2) Afford all contractors responding to the notice a fair opportunity to submit an offer
and have that offer fairly considered.
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(iv) Orders exceeding $6 million. For task or delivery orders in excess of $6 million, the
requirement to provide all awardees a fair opportunity to be considered for each order shall
include, at a minimum—

(A) A notice of the task or delivery order that includes a clear statement of the agency's
requirements;

(B) A reasonable response period;

(C) Disclosure of the significant factors and subfactors, including cost or price, that the
agency expects to consider in evaluating proposals, and their relative importance;

(D) Where award is made on a best value basis, a written statement documenting the
basis for award and the relative importance of quality and price or cost factors; and

(E) An opportunity for a postaward debriefing in accordance with paragraph (b)(6) of this
section.

(v) The contracting officer should consider the following when developing the
procedures:

(A)(7) Past performance on earlier orders under the contract, including quality, timeliness
and cost control.

(2) Potential impact on other orders placed with the contractor.
(3) Minimum order requirements.

(4) The amount of time contractors need to make informed business decisions on
whether to respond to potential orders.

(5) Whether contractors could be encouraged to respond to potential orders by outreach
efforts to promote exchanges of information, such as—

(/) Seeking comments from two or more contractors on draft statements of work; or

(if) Using a multiphased approach when effort required to respond to a potential order
may be resource intensive (e.g., requirements are complex or need continued development),
where all contractors are initially considered on price considerations (e.g., rough estimates),
and other considerations as appropriate (e.g., proposed conceptual approach, past
performance). The contractors most likely to submit the highest value solutions are then
selected for one-on-one sessions with the Government to increase their understanding of the
requirements, provide suggestions for refining requirements, and discuss risk reduction
measures.

(B) Formal evaluation plans or scoring of quotes or offers are not required.

(2) Exceptions to the fair opportunity process. (i) The contracting officer shall give every
awardee a fair opportunity to be considered for a delivery-order or task-order exceeding
$3,500 unless one of the following statutory exceptions applies:
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(A) The agency need for the supplies or services is so urgent that providing a fair
opportunity would result in unacceptable delays.

(B) Only one awardee is capable of providing the supplies or services required at the
level of quality required because the supplies or services ordered are unique or highly
specialized.

(C) The order must be issued on a sole-source basis in the interest of economy and
efficiency because it is a logical follow-on to an order already issued under the contract,
provided that all awardees were given a fair opportunity to be considered for the original
order.

(D) It is necessary to place an order to satisfy a minimum guarantee.

(E) For orders exceeding the simplified acquisition threshold, a statute expressly
authorizes or requires that the purchase be made from a specified source.

(F) In accordance with section 1331 of Public Law 111-240 (15 U.S.C. 644(r)),
contracting officers may, at their discretion, set aside orders for any of the small business
concerns identified in 19.000(a)(3). When setting aside orders for small business concerns,
the specific small business program eligibility requirements identified in part 19 apply.

(G) For DoD, NASA, and the Coast Guard, the order satisfies one of the exceptions
permitting the use of other than full and open competition listed in 6.302 (10 U.S.C. 2304c(b)
(5)). The public interest exception shall not be used unless Congress is notified in
accordance with 10 U.S.C. 2304(c)(7).

(ii) The justification for an exception to fair opportunity shall be in writing as specified in
paragraph (b)(2)(ii)(A) or (B) of this section. No justification is needed for the exception
described in paragraph (b)(2)(i)(F) of this section.

(A) Orders exceeding $3,500, but not exceeding the simplified acquisition threshold. The
contracting officer shall document the basis for using an exception to the fair opportunity
process. If the contracting officer uses the logical follow-on exception, the rationale shall
describe why the relationship between the initial order and the follow-on is logical (e.g., in
terms of scope, period of performance, or value).

(B) Orders exceeding the simplified acquisition threshold. As a minimum, each
justification shall include the following information and be approved in accordance with
paragraph (b)(2)(ii)(C) of this section:

(7) Identification of the agency and the contracting activity, and specific identification of
the document as a “Justification for an Exception to Fair Opportunity.”

(2) Nature and/or description of the action being approved.

(3) A description of the supplies or services required to meet the agency's needs
(including the estimated value).

(4) Identification of the exception to fair opportunity (see 16.505(b)(2)) and the
supporting rationale, including a demonstration that the proposed contractor's unique
qualifications or the nature of the acquisition requires use of the exception cited. If the



80a

contracting officer uses the logical follow-on exception, the rationale shall describe why the
relationship between the initial order and the follow-on is logical (e.g., in terms of scope,
period of performance, or value).

(5) A determination by the contracting officer that the anticipated cost to the Government
will be fair and reasonable.

(6) Any other facts supporting the justification.

(7) A statement of the actions, if any, the agency may take to remove or overcome any
barriers that led to the exception to fair opportunity before any subsequent acquisition for the
supplies or services is made.

(8) The contracting officer’s certification that the justification is accurate and complete to
the best of the contracting officer's knowledge and belief.

(9) Evidence that any supporting data that is the responsibility of technical or
requirements personnel (e.g., verifying the Government's minimum needs or requirements or
other rationale for an exception to fair opportunity) and which form a basis for the justification
have been certified as complete and accurate by the technical or requirements personnel.

(70) A written determination by the approving official that one of the circumstances in
paragraphs (b)(2)(i)(A) through (E) and (G) of this section applies to the order.

(C) Approval. (1) For proposed orders exceeding the simplified acquisition threshold, but
not exceeding $750,000, the ordering activity contracting officer's certification that the
justification is accurate and complete to the best of the ordering activity contracting officer's
knowledge and belief will serve as approval, unless a higher approval level is established in
accordance with agency procedures.

(2) For a proposed order exceeding $750,000, but not exceeding $15 million, the
justification must be approved by the advocate for competition of the activity placing the
order, or by an official named in paragraph (b)(2)(ii)(C)(3) or (4) of this section. This authority
is not delegable.

(3) For a proposed order exceeding $15 million, but not exceeding $75 million (or, for
DoD, NASA, and the Coast Guard, not exceeding $100 million), the justification must be
approved by—

() The head of the procuring activity placing the order;
(if) A designee who—
(A) If a member of the armed forces, is a general or flag officer;

(B) If a civilian, is serving in a position in a grade above GS-15 under the General
Schedule (or in a comparable or higher position under another schedule); or

(iif) An official named in paragraph (b)(2)(ii)(C)(4) of this section.

(4) For a proposed order exceeding $75 million (or, for DoD, NASA, and the Coast
Guard, over $100 million), the justification must be approved by the senior procurement
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executive of the agency placing the order. This authority is not delegable, except in the case
of the Under Secretary of Defense for Acquisition and Sustainment, acting as the senior
procurement executive for the Department of Defense.

(D) Posting. (1) Except as provided in paragraph (b)(2)(ii)(D)(5) of this section, within 14
days after placing an order exceeding the simplified acquisition threshold that does not
provide for fair opportunity in accordance with 16.505(b), the contract officer shall—

(/) Publish a notice in accordance with 5.301; and

(if) Make publicly available the justification required at paragraph (b)(2)(ii)(B) of this
section.

(2) The justification shall be made publicly available—

(/) At the GPE https.//www.fbo.gov;

(if) On the Web site of the agency, which may provide access to the justifications by
linking to the GPE; and

(iif) Must remain posted for a minimum of 30 days.

(3) In the case of an order permitted under paragraph (b)(2)(i)(A) of this section, the
justification shall be posted within 30 days after award of the order.

(4) Contracting officers shall carefully screen all justifications for contractor proprietary
data and remove all such data, and such references and citations as are necessary to protect
the proprietary data, before making the justifications available for public inspection.
Contracting officers shall also be guided by the exemptions to disclosure of information
contained in the Freedom of Information Act (5 U.S.C. 552) and the prohibitions against
disclosure in 24.202 in determining whether other data should be removed. Although the
submitter notice process set out in Executive Order 12600 “Predisclosure Notification
Procedures for Confidential Commercial Information” does not apply, if the justification
appears to contain proprietary data, the contracting officer should provide the contractor that
submitted the information an opportunity to review the justification for proprietary data before
making the justification available for public inspection, redacted as necessary. This process
must not prevent or delay the posting of the justification in accordance with the timeframes
required in (paragraphs (b)(2)(ii)(D)(1) and (3) of this section).

(5) The posting requirement of this section does not apply—

(/) When disclosure would compromise the national security (e.g., would result in
disclosure of classified information) or create other security risks; or

(ii) To a small business set-aside under paragraph (b)(2)(i)(F) of this section.

(3) Pricing orders. If the contract did not establish the price for the supply or service, the
contracting officer must establish prices for each order using the policies and methods in
subpart 15.4.

(4) Cost reimbursement orders. For additional requirements for cost-reimbursement
orders, see 16.301-3.
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(5) Time-and-materials or labor-hour orders. For additional requirements for time-and-
materials or labor-hour orders, see 16.601(e).

(6) Postaward notices and debriefing of awardees for orders exceeding $6 million. The
contracting officer shall notify unsuccessful awardees when the total price of a task or
delivery order exceeds $6 million.

(i) The procedures at 15.503(b)(1) shall be followed when providing postaward
notification to unsuccessful awardees.

(i) The procedures at 15.506 shall be followed when providing postaward debriefing to
unsuccessful awardees.

(iii) A summary of the debriefing shall be included in the task or delivery order file.

(7) Decision documentation for orders. (i) The contracting officer shall document in the
contract file the rationale for placement and price of each order, including the basis for award
and the rationale for any tradeoffs among cost or price and non-cost considerations in
making the award decision. This documentation need not quantify the tradeoffs that led to the
decision,

(ii) The contract file shall also identify the basis for using an exception to the fair
opportunity process (see paragraph (b)(2) of this section).

(iii) Except for DoD, the contracting officer shall document in the contract file a
justification for use of the lowest price technically acceptable source selection process, when
applicable.

(8) Task-order and delivery-order ombudsman. The head of the agency shall designate a
task-order and delivery-order ombudsman. The ombudsman must review complaints from
contractors and ensure they are afforded a fair opportunity to be considered, consistent with
the procedures in the contract. The ombudsman must be a senior agency official who is
independent of the contracting officer and may be the agency's advocate for competition.

(9) Small business. The contracting officer should rely on the small business
representations at the contract level (but see section 19.301-2(b)(2) for order
rerepresentations).

(c) Limitation on ordering period for task-order contracts for advisory and assistance
services. (1) Except as provided for in paragraphs (c)(2) and (3) of this section, the ordering
period of a task-order contract for advisory and assistance services, including all options or
modifications, normally may not exceed 5 years.

(2) The 5-year limitation does not apply when—
(i) A longer ordering period is specifically authorized by a statute; or

(ii) The contract is for an acquisition of supplies or services that includes the acquisition
of advisory and assistance services and the contracting officer, or other official designated by
the head of the agency, determines that the advisory and assistance services are incidental
and not a significant component of the contract.
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(3) The contracting officer may extend the contract on a sole-source basis only once for
a period not to exceed 6 months if the contracting officer, or other official designated by the
head of the agency, determines that—

(i) The award of a follow-on contract is delayed by circumstances that were not
reasonably foreseeable at the time the initial contract was entered into; and

(i) The extension is necessary to ensure continuity of services, pending the award of the
follow-on contract.

[65 FR 24319, Apr. 25, 2000]

EDIToRIAL NOTE: For FEDERAL REGISTER citations affecting section 16.505, see the List of CFR Sections
Affected, which appears in the Finding Aids section of the printed volume and at www.govinfo.gov.
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16.506 Solicitation provisions and contract clauses.

(a) Insert the clause at 52.216-18, Ordering, in solicitations and contracts when a
definite-quantity contract, a requirements contract, or an indefinite-quantity contract is
contemplated.

(b) Insert a clause substantially the same as the clause at 52.216-19, Order Limitations,
in solicitations and contracts when a definite-quantity contract, a requirements contract, or an
indefinite-quantity contract is contemplated.

(c) Insert the clause at 52.216-20, Definite Quantity, in solicitations and contracts when a
definite-quantity contract is contemplated.

(d)(1) Insert the clause at 52.216-21, Requirements, in solicitations and contracts when
a requirements contract is contemplated.

(2) If the contract is for nonpersonal services and related supplies and covers estimated
requirements that exceed a specific Government activity's internal capability to produce or
perform, use the clause with its Alternate I.

(3) If the contract includes subsistence for both Government use and resale in the same
Schedule, and similar products may be acquired on a brand-name basis, use the clause with
its Alternate Il (but see paragraph (d)(5) of this section).

(4) If the contract involves a partial small business set-aside, use the clause with its
Alternate Il (but see subparagraph (5) below).

(5) If the contract—

(i) Includes subsistence for Government use and resale in the same schedule and
similar products may be acquired on a brand-name basis; and

(i) Involves a partial small business set-aside, use the clause with its Alternate IV.

(e) Insert the clause at 52.216-22, Indefinite Quantity, in solicitations and contracts when
an indefinite-quantity contract is contemplated.
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(f) Insert the provision at 52.216-27, Single or Multiple Awards, in solicitations for
indefinite-quantity contracts that may result in multiple contract awards. Modify the provision
to specify the estimated number of awards. Do not use this provision for advisory and
assistance services contracts that exceed 3 years and $15 million (including all options).

(g) Insert the provision at 52.216-28, Multiple Awards for Advisory and Assistance
Services, in solicitations for task-order contracts for advisory and assistance services that
exceed 3 years and $15 million (including all options), unless a determination has been made
under 16.504(c)(2)(i)(A). Modify the provision to specify the estimated number of awards.

(h) See 10.001(d) for insertion of the clause at 52.210-1, Market Research, when the
contract is over $6 million for the procurement of items other than commercial items.

(i) See 7.107-6 for use of 52.207-6, Solicitation of Offers from Small Business Concerns
and Small Business Teaming Arrangement or Joint Ventures (Multiple-Award Contracts) in
solicitations for multiple-award contracts above the substantial bundling threshold of the

agency.

(i) Insert the clause at 52.216-32, Task-Order and Delivery-Order Ombudsman, in
solicitations and contracts when a multiple-award indefinite-delivery indefinite-quantity
contract is contemplated. Use the clause with its Alternate | when the contract will be
available for use by multiple agencies (e.g., Governmentwide acquisition contracts or multi-
agency contracts). When placing orders under the multiple-award contract available for use
by multiple agencies, the ordering activity's contracting officer shall complete paragraph (d)
(2) and include Alternate | in the notice of intent to place an order, and in the resulting order.
[48 FR 42219, Sept. 19, 1983; 60 FR 48260, Sept. 18, 1995. Redesignated and amended at 60 FR
49726, 49727, Sept. 26, 1995; 65 FR 24320, Apr. 25, 2000; 71 FR 57367, Sept. 28, 2006; 75 FR
53133, Aug. 30, 2010; 76 FR 14565, Mar. 16, 2011; 80 FR 38298, July 2, 2015; 81 FR 67772, Sept.
30, 2016; 84 FR 38838, Aug. 7, 2019; 85 FR 62489, Oct. 2, 2020]

t Back to Top

Need assistance?
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33.000 Scope of part.

This part prescribes policies and procedures for filing protests and for processing
contract disputes and appeals.

[50 FR 2270, Jan. 15, 1985]
t Back to Top

33.001 General.

There are other Federal court-related protest authorities and dispute-appeal
authorities that are not covered by this part of the FAR, e.g., 28 U.S.C. 1491 for Court of
Federal Claims jurisdiction. Contracting officers should contact their designated legal
advisor for additional information whenever they become aware of any litigation related to
their contracts.

[77 FR 56743, Sept. 13, 2012]
t Back to Top

Subpart 33.1—Protests
t Back to Top
33.101 Definitions.

As used in this subpart—

Day means a calendar day, unless otherwise specified. In the computation of any
period—

(1) The day of the act, event, or default from which the designated period of time
begins to run is not included; and

(2) The last day after the act, event, or default is included unless—
(i) The last day is a Saturday, Sunday, or Federal holiday; or

(i) In the case of a filing of a paper at any appropriate administrative forum, the last
day is a day on which weather or other conditions cause the closing of the forum for all or
part of the day, in which event the next day on which the appropriate administrative forum
is open is included.

Filed means the complete receipt of any document by an agency before its close of
business. Documents received after close of business are considered filed as of the next
day. Unless otherwise stated, the agency close of business is presumed to be 4:30 p.m.,
local time.
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Interested Partly for the purpose of filing a protest means an actual or prospective
offeror whose direct economic interest would be affected by the award of a contract or by
the failure to award a contract.

Protest means a written objection by an interested party to any of the following:

(1) A solicitation or other request by an agency for offers for a contract for the
procurement of property or services.

(2) The cancellation of the solicitation or other request.
(3) An award or proposed award of the contract.

(4) A termination or cancellation of an award of the contract, if the written objection
contains an allegation that the termination or cancellation is based in whole or in part on
improprieties concerning the award of the contract.

Protest venue means protests filed with the agency, the Government Accountability
Office, or the U.S. Court of Federal Claims. U.S. District Courts do not have any bid
protest jurisdiction.

[50 FR 2270, Jan. 15, 1985, as amended at 53 FR 43391, Oct. 26, 1988; 54 FR 19827, May 8,
1989; 60 FR 48225, Sept. 18, 1995; 62 FR 64933, Dec. 9, 1997; 66 FR 2132, Jan. 10, 2001; 77
FR 56743, Sept. 13, 2012]
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33.102 General.

(a) Without regard to the protest venue, contracting officers shall consider all
protests and seek legal advice, whether protests are submitted before or after award and
whether filed directly with the agency, the Government Accountability Office (GAO), or
the U.S. Court of Federal Claims. (See 19.302 for protests of small business status,
19.305 for protests of disadvantaged business status, 19.306 for protests of HUBZone
small business status, and 19.307 for protests of service-disabled veteran-owned small
business status, and 19.308 for protests of the status of an economically disadvantaged
women-owned small business concern or of a women-owned small business concern
eligible under the Women-Owned Small Business Program.)

(b) If, in connection with a protest, the head of an agency determines that a
solicitation, proposed award, or award does not comply with the requirements of law or
regulation, the head of the agency may—

(1) Take any action that could have been recommended by the Comptroller General
had the protest been filed with the Government Accountability Office;

(2) Pay appropriate costs as stated in 33.104(h);
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(3) Require the awardee to reimburse the Government'’s costs, as provided in this
paragraph, where a postaward protest is sustained as the result of an awardee's
intentional or negligent misstatement, misrepresentation, or miscertification. In addition to
any other remedy available, and pursuant to the requirements of Subpart 32.6, the
Government may collect this debt by offsetting the amount against any payment due the
awardee under any contract between the awardee and the Government.

(i) When a protest is sustained by GAO under circumstances that may allow the
Government to seek reimbursement for protest costs, the contracting officer will
determine whether the protest was sustained based on the awardee's negligent or
intentional misrepresentation. If the protest was sustained on several issues, protest
costs shall be apportioned according to the costs attributable to the awardee’s actions.

(i) The contracting officer shall review the amount of the debt, degree of the
awardee's fault, and costs of collection, to determine whether a demand for
reimbursement ought to be made. If it is in the best interests of the Government to seek
reimbursement, the contracting officer shall notify the contractor in writing of the nature
and amount of the debt, and the intention to collect by offset if necessary. Prior to issuing
a final decision, the contracting officer shall afford the contractor an opportunity to inspect
and copy agency records pertaining to the debt to the extent permitted by statute and
regulation, and to request review of the matter by the head of the contracting activity.

(iii) When appropriate, the contracting officer shall also refer the matter to the agency
debarment official for consideration under Subpart 9.4.

(c) In accordance with 31 U.S.C. 1558, with respect to any protest filed with the
GAQ, if the funds available to the agency for a contract at the time a protest is filed in
connection with a solicitation for, proposed award of, or award of such a contract would
otherwise expire, such funds shall remain available for obligation for 100 days after the
date on which the final ruling is made on the protest. A ruling is considered final on the
date on which the time allowed for filing an appeal or request for reconsideration has
expired, or the date on which a decision is rendered on such appeal or request,
whichever is later.

(d) Protest likely after award. The contracting officer may stay performance of a
contract within the time period contained in 33.104(c)(1) if the contracting officer makes a
written determination that—

(1) A protest is likely to be filed; and

(2) Delay of performance is, under the circumstances, in the best interests of the
United States.

(e) An interested party wishing to protest is encouraged to seek resolution within the
agency (see 33.103) before filing a protest with the GAO, but may protest to the GAO in
accordance with GAO regulations (4 CFR part 21).
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(f) No person may file a protest at GAO for a procurement integrity violation unless
that person reported to the contracting officer the information constituting evidence of the
violation within 14 days after the person first discovered the possible violation (41 U.S.C.
2106).

[50 FR 2270, Jan. 15, 1985]

EpirorIAL NOTE: For FEDERAL REGISTER citations affecting §33.102, see the List of CFR Sections
Affected, which appears in the Finding Aids section of the printed volume and at www.govinfo.gov.
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33.103 Protests to the agency.

(a) Reference. Executive Order 12979, Agency Procurement Protests, establishes
policy on agency procurement protests.

(b) Prior to submission of an agency protest, all parties shall use their best efforts to
resolve concerns raised by an interested party at the contracting officer level through
open and frank discussions.

(c) The agency should provide for inexpensive, informal, procedurally simple, and
expeditious resolution of protests. Where appropriate, the use of alternative dispute
resolution techniques, third party neutrals, and another agency's personnel are
acceptable protest resolution methods.

(d) The following procedures are established to resolve agency protests effectively,
to build confidence in the Government's acquisition system, and to reduce protests
outside of the agency:

(1) Protests shall be concise and logically presented to facilitate review by the
agency. Failure to substantially comply with any of the requirements of paragraph (d)(2)
of this section may be grounds for dismissal of the protest.

(2) Protests shall include the following information:
(i) Name, address, and fax and telephone numbers of the protester.
(i) Solicitation or contract number.

(iii) Detailed statement of the legal and factual grounds for the protest, to include a
description of resulting prejudice to the protester.

(iv) Copies of relevant documents.
(v) Request for a ruling by the agency.

(vi) Statement as to the form of relief requested.
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(vii) All information establishing that the protester is an interested party for the
purpose of filing a protest.

(viii) All information establishing the timeliness of the protest.

(3) All protests filed directly with the agency will be addressed to the contracting
officer or other official designated to receive protests.

(4) In accordance with agency procedures, interested parties may request an
independent review of their protest at a level above the contracting officer; solicitations
should advise potential bidders and offerors that this review is available. Agency
procedures and/or solicitations shall notify potential bidders and offerors whether this
independent review is available as an alternative to consideration by the contracting
officer of a protest or is available as an appeal of a contracting officer decision on a
protest. Agencies shall designate the official(s) who are to conduct this independent
review, but the official(s) need not be within the contracting officer's supervisory chain.
When practicable, officials designated to conduct the independent review should not
have had previous personal involvement in the procurement. If there is an agency
appellate review of the contracting officer's decision on the protest, it will not extend
GAOQ's timeliness requirements. Therefore, any subsequent protest to the GAO must be
filed within 10 days of knowledge of initial adverse agency action (4 CFR 21.2(a)(3)).

(e) Protests based on alleged apparent improprieties in a solicitation shall be filed
before bid opening or the closing date for receipt of proposals. In all other cases, protests
shall be filed no later than 10 days after the basis of protest is known or should have
been known, whichever is earlier. The agency, for good cause shown, or where it
determines that a protest raises issues significant to the agency's acquisition system,
may consider the merits of any protest which is not timely filed.

(f) Action upon receipt of protest. (1) Upon receipt of a protest before award, a
contract may not be awarded, pending agency resolution of the protest, unless contract
award is justified, in writing, for urgent and compelling reasons or is determined, in
writing, to be in the best interest of the Government. Such justification or determination
shall be approved at a level above the contracting officer, or by another official pursuant
to agency procedures.

(2) If award is withheld pending agency resolution of the protest, the contracting
officer will inform the offerors whose offers might become eligible for award of the
contract. If appropriate, the offerors should be requested, before expiration of the time for
acceptance of their offers, to extend the time for acceptance to avoid the need for
resolicitation. In the event of failure to obtain such extension of offers, consideration
should be given to proceeding with award pursuant to paragraph (f)(1) of this section.

(3) Upon receipt of a protest within 10 days after contract award or within 5 days
after a debriefing date offered to the protester under a timely debriefing request in
accordance with 15.505 or 15.506, whichever is later, the contracting officer shall
immediately suspend performance, pending resolution of the protest within the agency,
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including any review by an independent higher level official, unless continued
performance is justified, in writing, for urgent and compelling reasons or is determined, in
writing, to be in the best interest of the Government. Such justification or determination
shall be approved at a level above the contracting officer, or by another official pursuant
to agency procedures.

(4) Pursuing an agency protest does not extend the time for obtaining a stay at GAO.
Agencies may include, as part of the agency protest process, a voluntary suspension
period when agency protests are denied and the protester subsequently files at GAO.

(g) Agencies shall make their best efforts to resolve agency protests within 35 days
after the protest is filed. To the extent permitted by law and regulation, the parties may
exchange relevant information.

(h) Agency protest decisions shall be well-reasoned, and explain the agency
position. The protest decision shall be provided to the protester using a method that
provides evidence of receipt.

[61 FR 39219, July 29, 1996, as amended at 61 FR 69289, Dec. 31, 1996; 62 FR 270, Jan. 2,
1997; 62 FR 10710, Mar. 10, 1997; 62 FR 51271, Sept. 30, 1997]
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33.104 Protests to GAO.

Procedures for protests to GAO are found at 4 CFR Part 21 (GAO Bid Protest
Regulations). In the event guidance concerning GAO procedure in this section conflicts
with 4 CFR part 21, 4 CFR part 21 governs.

(a) General procedures. (1) A protester is required to furnish a copy of its complete
protest to the official and location designated in the solicitation or, in the absence of such
a designation, to the contracting officer, so it is received no later than 1 day after the
protest is filed with the GAO. The GAO may dismiss the protest if the protester fails to
furnish a complete copy of the protest within 1 day.

(2) Immediately after receipt of the GAO's written notice that a protest has been filed,
the agency shall give notice of the protest to the contractor if the award has been made,
or, if no award has been made, to all parties who appear to have a reasonable prospect
of receiving award if the protest is denied. The agency shall furnish copies of the protest
submissions to such parties with instructions to (i) communicate directly with the GAO,
and (ii) provide copies of any such communication to the agency and to other
participating parties when they become known. However, if the protester has identified
sensitive information and requests a protective order, then the contracting officer shall
obtain a redacted version from the protester to furnish to other interested parties, if one
has not already been provided.

(3)(i) Upon notice that a protest has been filed with the GAO, the contracting officer
shall immediately begin compiling the information necessary for a report to the GAO. The
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agency shall submit a complete report to the GAO within 30 days after the GAO notifies
the agency by telephone that a protest has been filed, or within 20 days after receipt from
the GAO of a determination to use the express option, unless the GAO—

(A) Advises the agency that the protest has been dismissed; or

(B) Authorizes a longer period in response to an agency'’s request for an extension.
Any new date is documented in the agency's file.

(i) When a protest is filed with the GAQO, and an actual or prospective offeror so
requests, the procuring agency shall, in accordance with any applicable protective
orders, provide actual or prospective offerors reasonable access to the protest file.
However, if the GAO dismisses the protest before the documents are submitted to the
GAO, then no protest file need be made available. Information exempt from disclosure
under 5 U.S.C. 552 may be redacted from the protest file. The protest file shall be made
available to non-intervening actual or prospective offerors within a reasonable time after
submittal of an agency report to the GAO. The protest file shall include an index and as
appropriate—

(A) The protest;

(B) The offer submitted by the protester;

(C) The offer being considered for award or being protested;

(D) All relevant evaluation documents;

(E) The solicitation, including the specifications or portions relevant to the protest;
(F) The abstract of offers or relevant portions; and

(G) Any other documents that the agency determines are relevant to the protest,
including documents specifically requested by the protester.

(iii) At least 5 days prior to the filing of the report, in cases in which the protester has
filed a request for specific documents, the agency shall provide to all parties and the
GAO a list of those documents, or portions of documents, that the agency has released
to the protester or intends to produce in its report, and those documents that the agency
intends to withhold from the protester and the reasons for the proposed withholding. Any
objection to the scope of the agency's proposed disclosure or nondisclosure of the
documents must be filed with the GAO and the other parties within 2 days after receipt of
this list.

(iv) The agency report to the GAO shall include—
(A) A copy of the documents described in 33.104(a)(3)(ii);

(B) The contracting officer's signed statement of relevant facts, including a best
estimatea of the contract valile and a memorandiim of law The contractinag officer's
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statement shall set forth findings, actions, and recommendations, and any additional
evidence or information not provided in the protest file that may be necessary to
determine the merits of the protest; and

(C) A list of parties being provided the documents.

(4)(i) At the same time the agency submits its report to the GAO, the agency shall
furnish copies of its report to the protester and any intervenors. A party shall receive all
relevant documents, except—

(A) Those that the agency has decided to withhold from that party for any reason,
including those covered by a protective order issued by the GAO. Documents covered by
a protective order shall be released only in accordance with the terms of the order.
Examples of documents the agency may decide to exclude from a copy of the report
include documents previously furnished to or prepared by a party; classified information;
and information that would give the party a competitive advantage; and

(B) Protester's documents which the agency determines, pursuant to law or
regulation, to withhold from any interested party.

(ii)(A) If the protester requests additional documents within 2 days after the protester
knew the existence or relevance of additional documents, or should have known, the
agency shall provide the requested documents to the GAO within 2 days of receipt of the
request.

(B) The additional documents shall also be provided to the protester and other
interested parties within this 2-day period unless the agency has decided to withhold
them for any reason (see subdivision (a)(4)(i) of this section). This includes any
documents covered by a protective order issued by the GAO. Documents covered by a
protective order shall be provided only in accordance with the terms of the order.

(C) The agency shall notify the GAO of any documents withheld from the protester
and other interested parties and shall state the reasons for withholding them.

(5) The GAO may issue protective orders which establish terms, conditions, and
restrictions for the provision of any document to an interested party. Protective orders
prohibit or restrict the disclosure by the party of procurement sensitive information, trade
secrets or other proprietary or confidential research, development or commercial
information that is contained in such document. Protective orders do not authorize
withholding any documents or information from the United States Congress or an
executive agency.

(i) Requests for protective orders. Any party seeking issuance of a protective order
shall file its request with the GAO as soon as practicable after the protest is filed, with
copies furnished simultaneously to all parties.

(i) Exclusions and rebuttals. Within 2 days after receipt of a copy of the protective
order request, any party may file with the GAO a request that particular documents be
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excluded from the coverage of the protective order, or that particular parties or individuals
be included in or excluded from the protective order. Copies of the request shall be
furnished simultaneously to all parties.

(iii) Additional documents. If the existence or relevance of additional documents first
becomes evident after a protective order has been issued, any party may request that
these additional documents be covered by the protective order. Any party to the
protective order also may request that individuals not already covered by the protective
order be included in the order. Requests shall be filed with the GAO, with copies
furnished simultaneously to all parties.

(iv) Sanctions and remedies. The GAO may impose appropriate sanctions for any
violation of the terms of the protective order. Improper disclosure of protected information
will entitle the aggrieved party to all appropriate remedies under law or equity. The GAO
may also take appropriate action against an agency which fails to provide documents
designated in a protective order.

(6) The protester and other interested parties are required to furnish a copy of any
comments on the agency report directly to the GAO within 10 days, or 5 days if express
option is used, after receipt of the report, with copies provided to the contracting officer
and to other participating interested parties. If a hearing is held, these comments are due
within 5 days after the hearing.

(7) Agencies shall furnish the GAO with the name, title, and telephone number of
one or more officials (in both field and headquarters offices, if desired) whom the GAO
may contact who are knowledgeable about the subject matter of the protest. Each
agency shall be responsible for promptly advising the GAO of any change in the
designated officials.

(b) Protests before award. (1) When the agency has received notice from the GAO
of a protest filed directly with the GAO, a contract may not be awarded unless authorized,
in accordance with agency procedures, by the head of the contracting activity, on a
nondelegable basis, upon a written finding that—

(i) Urgent and compelling circumstances which significantly affect the interest of the
United States will not permit awaiting the decision of the GAO; and

(i) Award is likely to occur within 30 days of the written finding.

(2) A contract award shall not be authorized until the agency has notified the GAO of
the finding in subparagraph (b)(1) of this section.

(3) When a protest against the making of an award is received and award will be
withheld pending disposition of the protest, the contracting officer should inform the
offerors whose offers might become eligible for award of the protest. If appropriate, those
offerors should be requested, before expiration of the time for acceptance of their offer, to
extend the time for acceptance to avoid the need for resolicitation. In the event of failure
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to obtain such extensions of offers, consideration should be given to proceeding under
subparagraph (b)(1) of this section.

(c) Protests after award. (1) When the agency receives notice of a protest from the
GAO within 10 days after contract award or within 5 days after a debriefing date offered
to the protester for any debriefing that is required by 15.505 or 15.506, whichever is later,
the contracting officer shall immediately suspend performance or terminate the awarded
contract, except as provided in paragraphs (c) (2) and (3) of this section.

(2) In accordance with agency procedures, the head of the contracting activity may,
on a nondelegable basis, authorize contract performance, notwithstanding the protest,
upon a written finding that—

(i) Contract performance will be in the best interests of the United States; or

(i) Urgent and compelling circumstances that significantly affect the interests of the
United States will not permit waiting for the GAO's decision.

(3) Contract performance shall not be authorized until the agency has notified the
GAO of the finding in subparagraph (c)(2) of this section.

(4) When it is decided to suspend performance or terminate the awarded contract,
the contracting officer should attempt to negotiate a mutual agreement on a no-cost
basis.

(5) When the agency receives notice of a protest filed with the GAO after the dates
contained in subparagraph (c)(1), the contracting officer need not suspend contract
performance or terminate the awarded contract unless the contracting officer believes
that an award may be invalidated and a delay in receiving the supplies or services is not
prejudicial to the Government's interest.

(d) Findings and notice. If the decision is to proceed with contract award, or continue
contract performance under paragraphs (b) or (c) of this section, the contracting officer
shall include the written findings or other required documentation in the file. The
contracting officer also shall give written notice of the decision to the protester and other
interested parties.

(e) Hearings. The GAO may hold a hearing at the request of the agency, a protester,
or other interested party who has responded to the notice in paragraph (a)(2) of this
section. A recording or transcription of the hearing will normally be made, and copies
may be obtained from the GAO. All parties may file comments on the hearing and the
agency report within 5 days of the hearing.

(f) GAO decision time. GAO issues its recommendation on a protest within 100 days
from the date of filing of the protest with the GAO, or within 65 days under the express
option. The GAO attempts to issue its recommendation on an amended protest that adds
a new ground of protest within the time limit of the initial protest. If an amended protest
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cannot be resolved within the initial time limit, the GAO may resolve the amended protest
through an express option.

(g9) Notice to GAO. If the agency has not fully implemented the GAO
recommendations with respect to a solicitation for a contract or an award or a proposed
award of a contract within 60 days of receiving the GAO recommendations, the head of
the contracting activity responsible for that contract shall report the failure to the GAO not
later than 5 days after the expiration of the 60-day period. The report shall explain the
reasons why the GAO's recommendation, exclusive of costs, has not been followed by
the agency.

(h) Award of costs. (1) If the GAO determines that a solicitation for a contract, a
proposed award, or an award of a contract does not comply with a statute or regulation,
the GAO may recommend that the agency pay to an appropriate protester the cost,
exclusive of profit, of filing and pursuing the protest, including reasonable attorney,
consultant, and expert witness fees, and bid and proposal preparation costs. The agency
shall use funds available for the procurement to pay the costs awarded.

(2) The protester shall file its claim for costs with the contracting agency within 60
days after receipt of the GAQO's recommendation that the agency pay the protester its
costs. Failure to file the claim within that time may result in forfeiture of the protester’s
right to recover its costs.

(3) The agency shall attempt to reach an agreement on the amount of costs to be
paid. If the agency and the protester are unable to agree on the amount to be paid, the
GAO may, upon request of the protester, recommend to the agency the amount of costs
that the agency should pay.

(4) Within 60 days after the GAO recommends the amount of costs the agency
should pay the protester, the agency shall notify the GAO of the action taken by the
agency in response to the recommendation.

(5) No agency shall pay a party, other than a small business concern within the
meaning of section 3(a) of the Small Business Act (see 2.101, “Small business concern”),
costs under paragraph (h)(2) of this section—

(i) For consultant and expert witness fees that exceed the highest rate of
compensation for expert witnesses paid by the Government pursuant to 5 U.S.C. 3109
and 5 CFR 304.105; or

(ii) For attorney's fees that exceed $150 per hour, unless the agency determines,
based on the recommendation of the Comptroller General on a case-by-case basis, that
an increase in the cost of living or a special factor, such as the limited availability of
qualified attorneys for the proceedings involved, justifies a higher fee. The cap placed on
attorneys' fees for businesses, other than small businesses, constitutes a benchmark as
to a “reasonable” level for attorney's fees for small businesses.
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(6) Before paying a recommended award of costs, agency personnel should consult
legal counsel. Section 33.104(h) applies to all recommended awards of costs that have
not yet been paid.

(7) Any costs the contractor receives under this section shall not be the subject of
subsequent proposals, billings, or claims against the Government, and those exclusions
should be reflected in the cost agreement.

(8) If the Government pays costs, as provided in paragraph (h)(1) of this section,
where a postaward protest is sustained as the result of an awardee's intentional or
negligent misstatement, misrepresentation, or miscertification, the Government may
require the awardee to reimburse the Government the amount of such costs. In addition
to any other remedy available, and pursuant to the requirements of subpart 32.6, the
Government may collect this debt by offsetting the amount against any payment due the
awardee under any contract between the awardee and the Government.

[57 FR 60585, Dec. 21, 1992, as amended at 60 FR 48227, 48275, Sept. 18, 1995; 61 FR
41470, Aug. 8, 1996; 61 FR 69289, Dec. 31, 1996; 62 FR 12718, Mar. 17, 1997; 62 FR 51271,
Sept. 30, 1997; 62 FR 64933, Dec. 9, 1997; 63 FR 1532, Jan. 9, 1998; 63 FR 58603, Oct. 30,
1998; 72 FR 63065, Nov. 7, 2007]
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33.105 Protests at the U.S. Court of Federal Claims.

Procedures for protests at the U.S. Court of Federal Claims are set forth in the rules
of the U.S. Court of Federal Claims. The rules may be found at
http://www.uscfc.uscourts.gov/rules-and-forms.

[77 FR 56743, Sept. 13, 2012]
t Back to Top

33.106 Solicitation provision and contract clause.

(a) The contracting officer shall insert the provision at 52.233-2, Service of Protest, in
solicitations for contracts expected to exceed the simplified acquisition threshold.

(b) The contracting officer shall insert the clause at 52.233-3, Protest After Award, in
all solicitations and contracts. If a cost reimbursement contract is contemplated, the
contracting officer shall use the clause with its Alfernate |I.

[50 FR 25681, June 20, 1985, as amended at 60 FR 34759, July 3, 1995]
t Back to Top

Subpart 33.2—Disputes and Appeals

SOURCE: 48 FR 42349, Sept. 19, 1983, unless otherwise noted. Redesignated at 50 FR
2270, Jan. 15, 1985.
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t Back to Top
33.201 Definitions.
As used in this subpart—

Accrual of a claim means the date when all events, that fix the alleged liability of
either the Government or the contractor and permit assertion of the claim, were known or
should have been known. For liability to be fixed, some injury must have occurred.
However, monetary damages need not have been incurred.

Alternative dispute resolution (ADR) means any type of procedure or combination of
procedures voluntarily used to resolve issues in controversy. These procedures may
include, but are not limited to, conciliation, facilitation, mediation, fact-finding, minitrials,
arbitration, and use of ombudsmen.

Defective certification means a certificate which alters or otherwise deviates from the
language in 33.207(c) or which is not executed by a person authorized to bind the
contractor with respect to the claim. Failure to certify shall not be deemed to be a
defective certification.

Issue in controversy means a material disagreement between the Government and
the contractor that (1) may result in a claim or (2) is all or part of an existing claim.

Misrepresentation of fact means a false statement of substantive fact, or any
conduct which leads to the belief of a substantive fact material to proper understanding of
the matter in hand, made with intent to deceive or mislead.

[48 FR 42349, Sept. 19, 1983. Redesignated and amended at 50 FR 2270, Jan. 15, 1985; 56 FR
67417, Dec. 30, 1991; 59 FR 11381, Mar. 10, 1994; 60 FR 48230, Sept. 18, 1995; 63 FR 58594,
Oct. 30, 1998; 66 FR 2132, Jan. 10, 2001; 67 FR 43514, June 27, 2002; 79 FR 24212, Apr. 29,
2014]

t Back to Top
33.202 Disputes.

41 U.S.C. chapter 71, Disputes, establishes procedures and requirements for
asserting and resolving claims subject to the Disputes statute. In addition, the Disputes
statute provides for— (a) the payment of interest on contractor claims; (b) certification of
contractor claims; and (c) a civil penalty for contractor claims that are fraudulent or based
on a misrepresentation of fact.

[56 FR 67417, Dec. 30, 1991, as amended at 59 FR 11381, Mar. 10, 1994; 79 FR 24212, Apr.
29, 2014]

t Back to Top

33.203 Applicability.
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(a) Except as specified in paragraph (b) below, this part applies to any express or
implied contract covered by the Federal Acquisition Regulation.

(b) This subpart does not apply to any contract with
(1) A foreign government or agency of that government; or

(2) an international organization or a subsidiary body of that organization, if the
agency head determines that the application of the Disputes statute to the contract would
not be in the public interest.

(c) This part applies to all disputes with respect to contracting officer decisions on
matters “arising under” or “relating to” a contract. Agency Boards of Contract Appeals
(BCAs) authorized under the Disputes statute continue to have all of the authority they
possessed before the Disputes statute with respect to disputes arising under a contract,
as well as authority to decide disputes relating to a contract. The clause at 52.233-1,
Disputes, recognizes the “all disputes” authority established by the Disputes statute and
states certain requirements and limitations of the Disputes statute for the guidance of
contractors and contracting agencies. The clause is not intended to affect the rights and
obligations of the parties as provided by the Disputes statute or to constrain the authority
of the statutory agency BCAs in the handling and deciding of contractor appeals under
the Disputes statute.

[48 FR 42349, Sept. 19, 1983. Redesignated and amended at 50 FR 2270, Jan. 15, 1985; 79 FR
24212, Apr. 29, 2014]
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33.204 Policy.

The Government's policy is to try to resolve all contractual issues in controversy by
mutual agreement at the contracting officer's level. Reasonable efforts should be made to
resolve controversies prior to the submission of a claim. Agencies are encouraged to use
ADR procedures to the maximum extent practicable. Certain factors, however, may make
the use of ADR inappropriate (see 5 U.S.C. 572(b)). Except for arbitration conducted
pursuant to the Administrative Dispute Resolution Act (ADRA), (5 U.S.C. 571, et seq.),
agencies have authority which is separate from that provided by the ADRA to use ADR
procedures to resolve issues in controversy. Agencies may also elect to proceed under
the authority and requirements of the ADRA.

[59 FR 11381, Mar. 10, 1994, as amended at 63 FR 58595, Oct. 30, 1998]
t Back to Top

33.205 Relationship of the Disputes statute to Pub. L. 85-804.

(a) Requests for relief under Pub. L. 85-804 (50 U.S.C. 1431-1435) are not claims
within the Disputes statute or the Disputes clause at 52.233-1, Disputes, and shall be
processed under Subpart 50.1, Extraordinary Contractual Actions. However, relief



100a

formerly available only under Pub. L. 85-804; i.e., legal entitlement to rescission or
reformation for mutual mistake, is now available within the authority of the contracting
officer under the Disputes statute and the Disputes clause. In case of a question whether
the contracting officer has authority to settle or decide specific types of claims, the
contracting officer should seek legal advice.

(b) A contractor's allegation that it is entitled to rescission or reformation of its
contract in order to correct or mitigate the effect of a mistake shall be treated as a claim
under the Dispute statute. A contract may be reformed or rescinded by the contracting
officer if the contractor would be entitled to such remedy or relief under the law of Federal
contracts. Due to the complex legal issues likely to be associated with allegations of legal
entitlement, contracting officers shall make written decisions, prepared with the advice
and assistance of legal counsel, either granting or denying relief in whole or in part.

(c) A claim that is either denied or not approved in its entirety under paragraph (b)
above may be cognizable as a request for relief under Pub. L. 85-804 as implemented by
subpart 50.1. However, the claim must first be submitted to the contracting officer for
consideration under the Disputes statute because the claim is not cognizable under
Public Law 85-804, as implemented by subpart 50.1, unless other legal authority in the
agency concerned is determined to be lacking or inadequate.

[48 FR 42349, Sept. 19, 1983, as amended at 72 FR 63030, Nov. 7, 2007; 79 FR 24212, Apr.
29, 2014]
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33.206 Initiation of a claim.

(a) Contractor claims shall be submitted, in writing, to the contracting officer for a
decision within 6 years after accrual of a claim, unless the contracting parties agreed to a
shorter time period. This 6-year time period does not apply to contracts awarded prior to
October 1, 1995. The contracting officer shall document the contract file with evidence of
the date of receipt of any submission from the contractor deemed to be a claim by the
contracting officer.

(b) The contracting officer shall issue a written decision on any Government claim
initiated against a contractor within 6 years after accrual of the claim, unless the
contracting parties agreed to a shorter time period. The 6-year period shall not apply to
contracts awarded prior to October 1, 1995, or to a Government claim based on a
contractor claim involving fraud.

[60 FR 48230, Sept. 18, 1995]
t Back to Top

33.207 Contractor certification.

(a) Contractors shall provide the certification specified in paragraph (c) of this section
when submittina anv claim exceadina $100 000
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(b) The certification requirement does not apply to issues in controversy that have
not been submitted as all or part of a claim.

(c) The certification shall state as follows:

| certify that the claim is made in good faith; that the supporting data are accurate and complete to
the best of my knowledge and belief; that the amount requested accurately reflects the contract
adjustment for which the contractor believes the Government is liable; and that | am duly authorized to
certify the claim on behalf of the contractor.

(d) The aggregate amount of both increased and decreased costs shall be used in
determining when the dollar thresholds requiring certification are met (see example in
15.403-4(a)(1)(iii) regarding certified cost or pricing data).

(e) The certification may be executed by any person authorized to bind the
contractor with respect to the claim.

(f) A defective certification shall not deprive a court or an agency BCA of jurisdiction
over that claim. Prior to the entry of a final judgment by a court or a decision by an
agency BCA, however, the court or agency BCA shall require a defective certification to
be corrected.

[59 FR 11381, Mar. 10, 1994, as amended at 60 FR 48218, 48230, Sept. 18, 1995; 62 FR
51271, Sept. 30, 1997; 63 FR 58595, Oct. 30, 1998; 75 FR 53149, Aug. 30, 2010; 79 FR 24212,
Apr. 29, 2014]
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33.208 Interest on claims.

(a) The Government shall pay interest on a contractor's claim on the amount found
due and unpaid from the date that—

(1) The contracting officer receives the claim (certified if required by 33.207(a)); or
(2) Payment otherwise would be due, if that date is later, until the date of payment.

(b) Simple interest on claims shall be paid at the rate, fixed by the Secretary of the
Treasury as provided in the Disputes statute, which is applicable to the period during
which the contracting officer receives the claim and then at the rate applicable for each 6-
month period as fixed by the Treasury Secretary during the pendency of the claim. (See
the clause at 52.232-17 for the right of the Government to collect interest on its claims
against a contractor).

(c) With regard to claims having defective certifications, interest shall be paid from
either the date that the contracting officer initially receives the claim or October 29, 1992,
whichever is later. However, if a contractor has provided a proper certificate prior to
October 29, 1992, after submission of a defective certificate, interest shall be paid from
the date of receipt by the Government of a proper certificate.
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[59 FR 11381, Mar. 10, 1994, as amended at 60 FR 48230, Sept. 18, 1995; 73 FR 54005, Sept.
17, 2008; 79 FR 24212, Apr. 29, 2014]
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33.209 Suspected fraudulent claims.

If the contractor is unable to support any part of the claim and there is evidence that
the inability is attributable to misrepresentation of fact or to fraud on the part of the
contractor, the contracting officer shall refer the matter to the agency official responsible
for investigating fraud.

t Back to Top
33.210 Contracting officer's authority.

Except as provided in this section, contracting officers are authorized, within any
specific limitations of their warrants, to decide or resolve all claims arising under or
relating to a contract subject to the Disputes statute. In accordance with agency policies
and 33.214, contracting officers are authorized to use ADR procedures to resolve claims.
The authority to decide or resolve claims does not extend to—

(a) A claim or dispute for penalties or forfeitures prescribed by statute or regulation
that another Federal agency is specifically authorized to administer, settle, or determine;
or

(b) The settlement, compromise, payment or adjustment of any claim involving fraud.

[48 FR 42349, Sept. 19, 1983. Redesignated and amended at 50 FR 2270, Jan. 15, 1985; 51 FR
36972, Oct. 16, 1986; 59 FR 11381, Mar. 10, 1994; 79 FR 24212, Apr. 29, 2014]
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33.211 Contracting officer's decision.

(a) When a claim by or against a contractor cannot be satisfied or settled by mutual
agreement and a decision on the claim is necessary, the contracting officer shall—

(1) Review the facts pertinent to the claim;
(2) Secure assistance from legal and other advisors;

(3) Coordinate with the contract administration officer or contracting office, as
appropriate; and

(4) Prepare a written decision that shall include—
(i) A description of the claim or dispute;

(ii) A reference to the pertinent contract terms;
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(iii) A statement of the factual areas of agreement and disagreement;
(iv) A statement of the contracting officer's decision, with supporting rationale;
(v) Paragraphs substantially as follows:

“This is the final decision of the Contracting Officer. You may appeal this decision to the agency
board of contract appeals. If you decide to appeal, you must, within 90 days from the date you receive
this decision, mail or otherwise furnish written notice to the agency board of contract appeals and provide
a copy to the Contracting Officer from whose decision this appeal is taken. The notice shall indicate that
an appeal is intended, reference this decision, and identify the contract by number.

With regard to appeals to the agency board of contract appeals, you may, solely at your election,
proceed under the board's—

(1) Small claim procedure for claims of $50,000 or less or, in the case of a small business concern
(as defined in the Small Business Act and regulations under that Act), $150,000 or less; or

(2) Accelerated procedure for claims of $100,000 or less.

Instead of appealing to the agency board of contract appeals, you may bring an action directly in the
United States Court of Federal Claims (except as provided in 41 U.S.C. 7102(d), regarding Maritime
Contracts) within 12 months of the date you receive this decision”

(vi) Demand for payment prepared in accordance with 32.604 and 32.605) in all
cases where the decision results in a finding that the contractor is indebted to the
Government.

(b) The contracting officer shall furnish a copy of the decision to the contractor by
certified mail, return receipt requested, or by any other method that provides evidence of
receipt. This requirement shall apply to decisions on claims initiated by or against the
contractor.

(c) The contracting officer shall issue the decision within the following statutory time
limitations:

(1) For claims of $100,000 or less, 60 days after receiving a written request from the
contractor that a decision be rendered within that period, or within a reasonable time after
receipt of the claim if the contractor does not make such a request.

(2) For claims over $100,000, 60 days after receiving a certified claim; provided,
however, that if a decision will not be issued within 60 days, the contracting officer shall
notify the contractor, within that period, of the time within which a decision will be issued.

(d) The contracting officer shall issue a decision within a reasonable time, taking into
account—

(1) The size and complexity of the claim;
(2) The adequacy of the contractor's supporting data; and
(3) Any other relevant factors.
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(e) The contracting officer shall have no obligation to render a final decision on any
claim exceeding $100,000 which contains a defective certification, if within 60 days after
receipt of the claim, the contracting officer notifies the contractor, in writing, of the
reasons why any attempted certification was found to be defective.

(f) In the event of undue delay by the contracting officer in rendering a decision on a
claim, the contractor may request the tribunal concerned to direct the contracting officer
to issue a decision in a specified time period determined by the tribunal.

(g) Any failure of the contracting officer to issue a decision within the required time
periods will be deemed a decision by the contracting officer denying the claim and will
authorize the contractor to file an appeal or suit on the claim.

(h) The amount determined payable under the decision, less any portion already
paid, should be paid, if otherwise proper, without awaiting contractor action concerning
appeal. Such payment shall be without prejudice to the rights of either party.

[48 FR 42349, Sept. 19, 1983. Redesignated at 50 FR 2270, Jan. 15, 1985, and amended at 54
FR 34755, Aug. 21, 1989; 59 FR 11382, Mar. 10, 1994; 60 FR 48230, Sept. 18, 1995; 73 FR
21800, Apr. 22, 2008; 73 FR 54005, Sept. 17, 2008; 79 FR 24212, Apr. 29, 2014]
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33.212 Contracting officer's duties upon appeal.

To the extent permitted by any agency procedures controlling contacts with agency
BCA personnel, the contracting officer shall provide data, documentation, information,
and support as may be required by the agency BCA for use on a pending appeal from
the contracting officer's decision.

t Back to Top
33.213 Obligation to continue performance.

(a) In general, before passage of the Disputes statute, the obligation to continue
performance applied only to claims arising under a contract. However, the Disputes
statute, at 41 U.S.C. 7103(g), authorizes agencies to require a contractor to continue
contract performance in accordance with the contracting officer's decision pending a final
resolution of any claim arising under, or relating to, the contract. (A claim arising under a
contract is a claim that can be resolved under a contract clause, other than the clause at
52.233-1, Disputes, that provides for the relief sought by the claimant; however, relief for
such claim can also be sought under the clause at 52.233-1. A claim relating to a
contract is a claim that cannot be resolved under a contract clause other than the clause
at 52.233-1.) This distinction is recognized by the clause with its Alternate I (see 33.215).

(b) In all contracts that include the clause at 52.233-1, Disputes, with its Alternate I,
in the event of a dispute not arising under, but relating to, the contract, the contracting

officer shall consider providing, through appropriate agency procedures, financing of the
rnntiniiad narfarmance: nrnvided that the Govarnment's intaracat is nranerlv ceriirad
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[48 FR 42349, Sept. 19, 1983. Redesignated at 50 FR 2270 Jan. 15, 1985, as amended at 64
FR 72451, Dec. 27, 1999; 67 FR 43514, June 27, 2002; 79 FR 24212, Apr. 29, 2014]
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33.214 Alternative dispute resolution (ADR).

(a) The objective of using ADR procedures is to increase the opportunity for
relatively inexpensive and expeditious resolution of issues in controversy. Essential
elements of ADR include—

(1) Existence of an issue in controversy;
(2) A voluntary election by both parties to participate in the ADR process;

(3) An agreement on alternative procedures and terms to be used in lieu of formal
litigation; and

(4) Participation in the process by officials of both parties who have the authority to
resolve the issue in controversy.

(b) If the contracting officer rejects a contractor's request for ADR proceedings, the
contracting officer shall provide the contractor a written explanation citing one or more of
the conditions in 5 U.S.C. 572(b) or such other specific reasons that ADR procedures are
inappropriate for the resolution of the dispute. In any case where a contractor rejects a
request of an agency for ADR proceedings, the contractor shall inform the agency in
writing of the contractor's specific reasons for rejecting the request.

(c) ADR procedures may be used at any time that the contracting officer has
authority to resolve the issue in controversy. If a claim has been submitted, ADR
procedures may be applied to all or a portion of the claim. When ADR procedures are
used subsequent to the issuance of a contracting officer’s final decision, their use does
not alter any of the time limitations or procedural requirements for filing an appeal of the
contracting officer's final decision and does not constitute a reconsideration of the final
decision.

(d) When appropriate, a neutral person may be used to facilitate resolution of the
issue in controversy using the procedures chosen by the parties.

(e) The confidentiality of ADR proceedings shall be protected consistent with 5
U.S.C. 574.

(f)(1) A solicitation shall not require arbitration as a condition of award, unless
arbitration is otherwise required by law. Contracting officers should have flexibility to
select the appropriate ADR procedure to resolve the issues in controversy as they arise.

(2) An agreement to use arbitration shall be in writing and shall specify a maximum
award that may be issued by the arbitrator, as well as any other conditions limiting the
range of possible outcomes.
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(g) Binding arbitration, as an ADR procedure, may be agreed to only as specified in
agency guidelines. Such guidelines shall provide advice on the appropriate use of
binding arbitration and when an agency has authority to settle an issue in controversy
through binding arbitration.

[56 FR 67417, Dec. 30, 1991, as amended at 59 FR 11382, Mar. 10, 1994; 60 FR 48230, Sept.
18, 1995; 63 FR 58595, Oct. 30, 1998]
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33.215 Contract clauses.

(a) Insert the clause at 52.233-1, Disputes, in solicitations and contracts, unless the
conditions in 33.203(b) apply. If it is determined under agency procedures that continued
performance is necessary pending resolution of any claim arising under or relating to the
contract, the contracting officer shall use the clause with its Alfernate 1.

(b) Insert the clause at 52.233-4 in all solicitations and contracts.
[69 FR 59700, Oct. 5, 2004]
t Back to Top
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49.000 Scope of part.

This part establishes policies and procedures relating to the complete or partial
termination of contracts for the convenience of the Government or for default. It
prescribes contract clauses relating to termination and excusable delay and includes
instructions for using termination and settlement forms.

t Back to Top
49.001 Definitions.
As used in this part—

Other work means any current or scheduled work of the contractor, whether
Government or commercial, other than work related to the terminated contract.

Plant clearance period, as used in this subpart, means the period beginning on the
effective date of contract completion or termination and ending 90 days (or such longer
period as may be agreed to) after receipt by the contracting officer of acceptable
inventory schedules for each property classification. The final phase of the plant
clearance period means that period after receipt of acceptable inventory schedules.

Settlement agreement means a written agreement in the form of a contract
modification settling all or a severable portion of a settlement proposal.

Settlement proposal means a proposal for effecting settlement of a contract
terminated in whole or in part, submitted by a contractor or subcontractor in the form, and
supported by the data, required by this part. A settlement proposal is included within the
generic meaning of the word claim under false claims acts (see 18 U.S.C. 287 and 31
U.S.C. 3729).

Unsettled contract change means any contract change or contract term for which a
definitive modification is required but has not been executed.

[48 FR 42443, Sept. 19, 1983, as amended at 51 FR 2666, Jan. 17, 1986; 66 FR 2134, Jan. 10,
2001; 67 FR 43514, June 27, 2002; 69 FR 17748, Apr. 5, 2004]
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(a)(1) This part applies to contracts that provide for termination for the convenience
of the Government or for the default of the contractor (see also 12.403 and 13.302-4).

(2) This part does not apply to commercial item contracts awarded using part 12
procedures. See 12.403 for termination policies for contracts for the acquisition of
commercial items. However, for contracts for the acquisition of commercial items, this
part provides administrative guidance which may be followed unless it is inconsistent with
the requirements and procedures in 12.403, Termination, and the clause at 52.212-4,
Contract Terms and Conditions—Commercial Iltems.

(b) Contractors shall use this part, unless inappropriate, to settle subcontracts
terminated as a result of modification of prime contracts. The contracting officer shall use
this part as a guide in evaluating settlements of subcontracts terminated for the
convenience of a contractor whenever the settlement will be the basis of a proposal for
reimbursement from the Government under a cost-reimbursement contract.

(c) The contracting officer may use this part in determining an equitable adjustment
resulting from a modification under the Changes clause of any contract, except cost-
reimbursement contracts.

(d) When action to be taken or authority to be exercised under this part depends
upon the amount of the settlement proposal, that amount shall be determined by
deducting from the gross settlement proposed the amounts payable for completed
articles or work at the contract price and amounts for the settlement of subcontractor
settlement proposals. Credits for retention or other disposal of termination inventory and
amounts for advance or partial payments shall not be deducted.

[48 FR 42447, Sept. 19, 1983, as amended at 62 FR 64927, Dec. 9, 1997; 75 FR 82577, Dec.
30, 2010]
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Subpart 49.1—General Principles
t Back to Top
49.100 Scope of subpart.
(a) This subpart deals with—

(1) The authority and responsibility of contracting officers to terminate contracts in
whole or in part for the convenience of the Government or for default;

(2) Duties of the contractor and the contracting officer after issuance of the notice of
termination;

(3) General procedures for the settlement of terminated contracts; and

(4) Settlement agreements.
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(b) Additional principles applicable to the termination for convenience and settlement
of fixed-price and cost-reimbursement contracts are included in subparts 49.2 and 49.3.
Additional principles applicable to the termination of contracts for default are included in
subpart 49.4.
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49.101 Authorities and responsibilities.

(a) The termination clauses or other contract clauses authorize contracting officers to
terminate contracts for convenience, or for default, and to enter into settlement
agreements under this regulation.

(b) The contracting officer shall terminate contracts, whether for default or
convenience, only when it is in the Government's interest. The contracting officer shall
effect a no-cost settlement instead of issuing a termination notice when (1) it is known
that the contractor will accept one, (2) Government property was not furnished, and (3)
there are no outstanding payments, debts due the Government, or other contractor
obligations.

(c) When the price of the undelivered balance of the contract is less than $5,000, the
contract should not normally be terminated for convenience but should be permitted to
run to completion.

(d) After the contracting officer issues a notice of termination, the termination
contracting officer (TCO) is responsible for negotiating any settlement with the contractor,
including a no-cost settlement if appropriate. Auditors and TCO's shall promptly schedule
and complete audit reviews and negotiations, giving particular attention to the need for
timely action on all settlements involving small business concerns.

(e) If the same item is under contract with both large and small business concerns
and it is necessary to terminate for convenience part of the units still to be delivered,
preference shall be given to the continuing performance of small business contracts over
large business contracts unless the chief of the contracting office determines that this is
not in the Government's interest.

(f) The contracting officer is responsible for the release of excess funds resulting
from the termination unless this responsibility is specifically delegated to the TCO.

[48 FR 42447, Sept. 19, 1983, as amended at 55 FR 52797, Dec. 21, 1990; 56 FR 67134, Dec.
27, 1991]
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49.102 Notice of termination.

(a) General. The contracting officer shall terminate contracts for convenience or

default only by a written notice to the contractor (see 49.601). The notice of termination
mav he exneadited hv means of alectronic commiinication canahle of nrovidina
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confirmation of receipt by the contractor. When the notice is mailed, it shall be sent by
certified mail, return receipt requested. When the contracting office arranges for hand

delivery of the notice, a written acknowledgment shall be obtained from the contractor.
The notice shall state—

(1) That the contract is being terminated for the convenience of the Government (or
for default) under the contract clause authorizing the termination;

(2) The effective date of termination;
(3) The extent of termination;
(4) Any special instructions; and

(5) The steps the contractor should take to minimize the impact on personnel if the
termination, together with all other outstanding terminations, will result in a significant
reduction in the contractor's work force (see paragraph (g) of the notice in 49.601-2). If
the termination notice is by telegram, include these steps in the confirming letter or
modification.

(b) Distribution of copies. The contracting officer shall simultaneously send the
termination notice to the contractor, and a copy to the contract administration office and
to any known assignee, guarantor, or surety of the contractor.

(c) Amendment of termination notice. The contracting officer may amend a
termination notice to—

(1) Correct nonsubstantive mistakes in the notice;
(2) Add supplemental data or instructions; or

(3) Rescind the notice if it is determined that items terminated had been completed
or shipped before the contractor's receipt of the notice.

(d) Reinstatement of terminated contracts. Upon written consent of the contractor,
the contracting office may reinstate the terminated portion of a contract in whole or in part
by amending the notice of termination if it has been determined in writing that—

(1) Circumstances clearly indicate a requirement for the terminated items; and
(2) Reinstatement is advantageous to the Government.

[48 FR 42447, Sept. 19, 1983, as amended at 81 FR 83099, Nov. 18, 2016]
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49.103 Methods of settlement.
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Settlement of terminated cost-reimbursement contracts and fixed-price contracts
terminated for convenience may be effected by (a) negotiated agreement, (b)
determination by the TCO, (c) costing-out under vouchers using SF 1034, Public Voucher
for Purchases and Services Other Than Personal, for cost-reimbursement contracts (as
prescribed in subpart 49.3), or (d) a combination of these methods. When possible, the
TCO should negotiate a fair and prompt settlement with the contractor. The TCO shall
settle a settlement proposal by determination only when it cannot be settled by
agreement.

t Back to Top
49.104 Duties of prime contractor after receipt of notice of termination.

After receipt of the notice of termination, the contractor shall comply with the notice
and the termination clause of the contract, except as otherwise directed by the TCO. The
notice and clause applicable to convenience terminations generally require that the
contractor—

(a) Stop work immediately on the terminated portion of the contract and stop placing
subcontracts thereunder;

(b) Terminate all subcontracts related to the terminated portion of the prime contract;

(c) Immediately advise the TCO of any special circumstances precluding the
stoppage of work;

(d) Perform the continued portion of the contract and submit promptly any request for
an equitable adjustment of price for the continued portion, supported by evidence of any
increase in the cost, if the termination is partial;

(e) Take necessary or directed action to protect and preserve property in the
contractor's possession in which the Government has or may acquire an interest and, as
directed by the TCO, deliver the property to the Government;

(f) Promptly notify the TCO in writing of any legal proceedings growing out of any
subcontract or other commitment related to the terminated portion of the contract;

(g) Settle outstanding liabilities and proposals arising out of termination of
subcontracts, obtaining any approvals or ratifications required by the TCO;

(h) Promptly submit the contractor's own settlement proposal, supported by
appropriate schedules; and

(i) Dispose of termination inventory, as directed or authorized by the TCO.
t Back to Top

49.105 Duties of termination contracting officer after issuance of notice of
termination.
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(a) Consistent with the termination clause and the notice of termination, the TCO
shall—

(1) Direct the action required of the prime contractor;

(2) Examine the settlement proposal of the prime contractor and, when appropriate,
the settlement proposals of subcontractors;

(3) Promptly negotiate settlement with the contractor and enter into a settlement
agreement; and

(4) Promptly settle the contractor's settlement proposal by determination for the
elements that cannot be agreed on, if unable to negotiate a complete settlement.

(b) To expedite settlement, the TCO may request specially qualified personnel to—
(1) Assist in dealings with the contractor;

(2) Advise on legal and contractual matters;

(3) Conduct accounting reviews and advise and assist on accounting matters; and

(4) Perform the following functions regarding termination inventory (see subpart
45.6):

(i) Verify its existence.

(i) Determine qualitative and quantitative allocability.

(iii) Make recommendations concerning serviceability.

(iv) Undertake necessary screening and redistribution.

(v) Assist the contractor in accomplishing other disposition.

(c) The TCO should promptly hold a conference with the contractor to develop a
definite program for effecting the settlement. When appropriate in the judgment of the
TCO, after consulting with the contractor, principal subcontractors should be requested to
attend. Topics that should be discussed at the conference and documented include—

(1) General principles relating fo the settlement of any settlement proposal, including
obligations of the contractor under the termination clause of the contract;

(2) Extent of the termination, point at which work is stopped, and status of any plans,
drawings, and information that would have been delivered had the contract been
completed;

(3) Status of any continuing work;



116a

(4) Obligation of the contractor to terminate subcontracts and general principles to
be followed in settling subcontractor settlement proposals;

(5) Names of subcontractors involved and the dates termination notices were issued
to them;

(6) Contractor personnel handling review and settlement of subcontractor settlement
proposals and the methods being used;

(7) Arrangements for transfer of title and delivery to the Government of any material
required by the Government;

(8) General principles and procedures to be followed in the protection, preservation,
and disposition of the contractor's and subcontractors' termination inventories, including
the preparation of termination inventory schedules;

(9) Contractor accounting practices and preparation of SF 1439 (Schedule of
Accounting Information (49.602-3);

(10) Form in which to submit settlement proposals;
(11) Accounting review of settlement proposals;
(12) Any requirement for interim financing in the nature of partial payments;

(13) Tentative time schedule for negotiation of the settlement, including submission
by the contractor and subcontractors of settlement proposals, termination inventory
schedules, and accounting information schedules (see 49.206-3 and 49.303-2);

(14) Actions taken by the contractor to minimize impact upon employees affected
adversely by the termination (see paragraph (g) of the letter notice in 49.601-2); and

(15) Obligation of the contractor to furnish accurate, complete, and current cost or
pricing data, and to certify to that effect in accordance with 15.403-4(a)(1) when the
amount of a termination settlement agreement, or a partial termination settlement
agreement plus the estimate to complete the continued portion of the contract exceeds
the threshold in 15.403-4.

[48 FR 42447, Sept. 19, 1983, as amended at 61 FR 39221, July 26, 1996; 62 FR 51271, Sept.
30, 1997]
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49.105-1 Termination status reports.

When the TCO and contracting officer are in different activities, the TCO will furnish
periodic status reports on termination actions to the contracting office upon request. The
contracting office shall specify the information required.
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49.105-2 Release of excess funds.

(a) The TCO shall estimate the funds required to settle the termination, and within 30
days after the receipt of the termination notice, recommend the release of excess funds
to the contracting officer. The initial deobligation of excess funds should be accomplished
in a timely manner by the contracting officer, or the TCO, if delegated the responsibility.
The TCO shall not recommend the release of amounts under $1,000, unless requested
by the contracting officer.

(b) The TCO shall maintain continuous surveillance of required funds to permit timely
release of any additional excess funds (a recommended format for release of excess
funds is in 49.604). If previous releases of excess funds result in a shortage of the
amount required for settlement, the TCO shall promptly inform the contracting officer,
who shall reinstate the funds within 30 days.

[56 FR 67134, Dec. 27, 1991]
t Back to Top

49.105-3 Termination case file.

The TCO responsible for negotiating the final settlement shall establish a separate
case file for each termination. This file will include memoranda and records of all actions
relative to the settlement (see 4.801).

t Back to Top
49.105-4 Cleanup of construction site.

In the case of terminated construction contracts, the contracting officer shall direct
action to ensure the cleanup of the site, protection of serviceable materials, removal of
hazards, and other action necessary to leave a safe and healthful site.

t Back to Top
49.106 Fraud or other criminal conduct.

If the TCO suspects fraud or other criminal conduct related to the settlement of a
terminated contract, the TCO shall discontinue negotiations and report the facts under
agency procedures.

t Back to Top
49.107 Audit of prime contract settlement proposals and subcontract settlements.

(a) The TCO shall refer each prime contractor settlement proposal valued at or
above the threshold for obtaining certified cost or pricing data set forth in FAR 15.403-
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4(a)(1) to the appropriate audit agency for review and recommendations. The TCO may
submit settlement proposals of less than the threshold for obtaining certified cost or
pricing data to the audit agency. Referrals shall indicate any specific information or data
that the TCO considers relevant and shall include facts and circumstances that will assist
the audit agency in performing its function. The audit agency shall develop requested
information and may make any further accounting reviews it considers appropriate. After
its review, the audit agency shall submit written comments and recommendations to the
TCO. When a formal examination of settlement proposals valued under the threshold for
obtaining certified cost or pricing data is not warranted, the TCO will perform or have
performed a desk review and include a written summary of the review in the termination
case file.

(b) The TCO shall refer subcontract settlements received for approval or ratification
to the appropriate audit agency for review and recommendations when—

(1) The amount exceeds the threshold for obtaining certified cost or pricing data; or

(2) The TCO determines that a complete or partial accounting review is advisable.
The audit agency shall submit written comments and recommendations to the TCO. The
review by the audit agency does not relieve the prime contractor or higher tier
subcontractor of the responsibility for performing an accounting review.

(c)(1) The responsibility of the prime contractor and of each subcontractor (see
49.108) includes performance of accounting reviews and any necessary field audits.
However, the TCO should request the Government audit agency to perform the
accounting review of a subcontractor's settlement proposal when—

(i) A subcontractor objects, for competitive reasons, to an accounting review of its
records by an upper tier contractor;

(i) The Government audit agency is currently performing audit work at the
subcontractor's plant, or can perform the audit more economically or efficiently;

(iii) Audit by the Government is necessary for consistent audit treatment and orderly
administration; or

(iv) The contractor has a substantial or controlling financial interest in the
subcontractor.

(2) The audit agency should avoid duplication of accounting reviews performed by
the upper tier contractor on subcontractor settlement proposals. However, this should not
preclude the Government from making additional reviews when appropriate. When the
contractor is performing accounting reviews according to this section, the TCO should
request the audit agency to periodically examine the contractor's accounting review
procedures and performance, and to make appropriate comments and recommendations
to the TCO.
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(d) The audit report is advisory only, and is for the TCO to use in negotiating a
settlement or issuing a unilateral determination. Government personnel handling audit
reports must be careful not to reveal privileged information or information that will
jeopardize the negotiation position of the Government, the prime contractor, or a higher
tier subcontractor. Consistent with this, and when in the Government's interest, the TCO
may furnish audit reports under paragraph (c) above to prime and higher tier
subcontractors for their use in settling subcontract settlement proposals.

[48 FR 42447, Sept. 19, 1983, as amended at 55 FR 52797, Dec. 21, 1990; 83 FR 19150, May
1, 2018]

t Back to Top

49.108 Settlement of subcontract settlement proposals.
t Back to Top

49.108-1 Subcontractor's rights.

A subcontractor has no contractual rights against the Government upon the
termination of a prime contract. A subcontractor may have rights against the prime
contractor or intermediate subcontractor with whom it has contracted. Upon termination
of a prime contract, the prime contractor and each subcontractor are responsible for the
prompt settlement of the settlement proposals of their imnmediate subcontractors.

t Back to Top
49.108-2 Prime contractor’s rights and obligations.

(a) Termination for convenience clauses provide that after receipt of a termination
notice the prime contractor shall, unless directed otherwise by the TCO, terminate all
subcontracts to the extent that they relate to the performance of prime work terminated.
Therefore, prime contractors should include a termination clause in their subcontracts for
their own protection. Suggestions regarding use of subcontract termination clauses are in
subpart 49.5.

(b) The failure of a prime contractor to include an appropriate termination clause in
any subcontract, or to exercise the clause rights, shall not—

(1) Affect the Government's right to require the termination of the subcontract; or

(2) Increase the obligation of the Government beyond what it would have been if the
subcontract had contained an appropriate clause.

(c) In any case, the reasonableness of the prime contractor's settlement with the
subcontractor should normally be measured by the aggregate amount due under
paragraph (f) of the subcontract termination clause suggested in 49.502(e). The TCO
shall allow reimbursement in excess of that amount only in unusual cases and then only
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to the extent that the terms of the subcontract did not unreasonably increase the rights of
the subcontractor.

t Back to Top
49.108-3 Settlement procedure.

(a) Contractors shall settle with subcontractors in general conformity with the policies
and principles relating to settlement of prime contracts in this subpart and subparts 49.2
or 49.3. However, the basis and form of the subcontractor's settlement proposal must be
acceptable to the prime contractor or the next higher tier subcontractor. Each settlement
must be supported by accounting data and other information sufficient for adequate
review by the Government. In no event will the Government pay the prime contractor any
amount for loss of anticipatory profits or consequential damages resulting from the
termination of any subcontract (but see 49.108-5).

(b) Except as provided in 49.108-4, the TCO shall require that—

(1) All subcontractor termination inventory be disposed of and accounted for in
accordance with the procedures contained in paragraph (j) of the clause at 52.245-1,
Government Property; and

(2) The prime contractor submit, for approval or ratification, all termination
settlements with subcontractors.

(c) The TCO shall promptly examine each subcontract settlement received to
determine that the subcontract termination was made necessary by the termination of the
prime contract (or by issuance of a change order—see 49.002(b)). The TCO will also
determine if the settlement was arrived at in good faith, is reasonable in amount, and is
allocable to the terminated portion of the contract (or, if allocable only in part, that the
proposed allocation is reasonable). In considering the reasonableness of any subcontract
settlement, the TCO shall generally be guided by the provisions of this part relating to the
settlement of prime contracts, and shall comply with any applicable requirements of
49.107 and 49.111 relating to accounting and other reviews. After the examination, the
TCO shall notify the contractor in writing of (1) approval or ratification, or (2) the reasons
for disapproval.

[48 FR 42424, Sept. 19, 1983, as amended at 62 FR 237, Jan. 2, 1997; 69 FR 17748, Apr. 5,
2004; 72 FR 27389, May 15, 2007]

t Back to Top

49.108-4 Authorization for subcontract settiements without approval or
ratification.

(a)(1) The TCO may, upon written request, give written authorization to the prime
contractor to conclude settlements of subcontracts terminated in whole or in part without
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approval or ratification when the amount of settlement (see 49.002(d)) is $100,000 or
less, if—

(i) The TCO is satisfied with the adequacy of the procedures used by the contractor
in settling settlement proposals, including proposals for retention, sale, or other disposal
of termination inventory of the immediate and lower tier subcontractors (the TCO shall
obtain the advice and recommendations of (A) the appropriate audit agency relating to
the adequacy of the contractor's audit administration, including personnel, and (B) the
cognizant plant clearance officer relating to the adequacy of the contractor's procedures
and personnel for the administration of property disposal matters),

(i) Any termination inventory included in determining the amount of the settlement
will be disposed of as directed by the prime contractor, except that the disposition of the
inventory shall not be subject to—

(A) Review by the TCO under 49.108-3(c); or
(B) The screening requirements in 45.602-3; and

(iii) A certificate similar to the certificate in the settlement proposal form in 49.602-
1(a) will accompany the settlement.

(2) Except as provided in subparagraph (4) below, authority granted to a prime
contractor under subparagraph (1) above by any TCO shall apply to all Executive
agencies' prime contracts that are terminated, or modified by change orders.

(3) Except as provided in subparagraph (4) below, the TCO shall accept, as part of
the prime contractor's settlement proposal, settlements of terminated lower tier
subcontracts concluded by any of the prime contractor's immediate or lower tier
subcontractors who have been granted authority as prime contractors to settle
subcontracts; provided, that the settlement is within the limit of the authority.
Authorization to settle proposals of lower tier subcontractors shall not be granted directly
to subcontractors. However, a prime contractor authorized to approve subcontractor
settlements may also exercise this authority in its capacity as a subcontractor, with
respect to its terminated subcontracts and orders. When exercising this authority as a
subcontractor, the contractor shall notify the purchaser.

(4) The provisions of subparagraphs (1), (2), and (3) above shall not apply to
contracts under the administration of any contracting officer if the contracting officer so
notifies the prime contractor concerned. This notice shall (i) be in writing, and (ii) if
subparagraph (3) above is involved, specify any subcontractor affected.

(b) Section 45.602 shall apply to disposal of completed end items allocable to the
terminated subcontract. However, these items may be disposed of without review by the
TCO under 49.108-3 and without screening under 45.602-3, if the items do not require
demilitarization and the total amount (at the subcontract price) when added to the amount
of the settlement does not exceed the amount authorized under this subsection.
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(c) A TCO granting the authorization in subparagraph (a)(1) above shall periodically
(at least annually) make a selective review of settlements and settlement procedures to
determine if the contractor is making adequate reviews and fair settlements, and whether
the authorization should remain in effect. The TCO shall obtain the advice and
recommendations of the appropriate audit agency and the cognizant plant clearance
officer. When it is determined that the contractor's procedures are not adequate, or that
improper settlements are being made, or when the authority has not been used in the
preceding 2 years, the TCO shall revoke the authorization by written notice to the
contractor, effective on the date of receipt.

(d) The contractor may make any number of separate settlements with a single
subcontractor but shall not divide settlement proposals solely to bring them under an
authorization limit. Separate settlement proposals that would normally be included in a
single proposal, such as those based on a series of separate orders for the same item
under one contract, shall be consolidated whenever possible.

(e) Upon written request of the contractor, the TCO may increase an authorization
granted under subparagraph (a)(1) of this subsection to authorize the contractor to
conclude settlements under a particular prime contract. The TCO may limit the increased
authorization to specific subcontracts or classes of subcontracts.

(f) Authorizations granted under this 49.108-4 shall not authorize the settlement of
requisitions or orders placed with any unit within the contractor's corporate entity.

(g) Recommended formats for a request to settle subcontractor settlement proposals
and the TCO's letter of authorization to the contractor are in 49.605 and 49.606,
respectively.

[48 FR 42447, Sept. 19, 1983, as amended at 55 FR 52797, Dec. 21, 1990; 69 FR 17748, Apr.
5, 2004]

t Back to Top
49.108-5 Recognition of judgments and arbitration awards.

(a) When a subcontractor obtains a final judgment against a prime contractor, the
TCO shall, for the purposes of settling the prime contract, treat the amount of the
judgment as a cost of settling with the contractor, to the extent the judgment is properly
allocable to the terminated portion of the prime contract, if—

(1) The prime contractor has made reasonable efforts to include in the subcontract a
termination clause described in 49.502(e), 49.503(c), or a similar clause excluding
payment of anticipatory profits or consequential damages;

(2) The provisions of the subcontract relating to the rights of the parties upon its
termination are fair and reasonable and do not unreasonably increase the common law
rights of the subcontractor;
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(3) The contractor made reasonable efforts to settle the settlement proposal of the
subcontractor;

(4) The contractor gave prompt notice to the contracting officer of the initiation of the
proceedings in which the judgment was rendered and did not refuse to give the
Government control of the defense of the proceedings; and

(5) The contractor diligently defended the suit or, if the Government assumed control
of the defense of the proceedings, rendered reasonable assistance requested by the
Government.

(b) If the conditions in subparagraphs (a)(1) through (5) above are not all met, the
TCO may allow the contractor the part of the judgment considered fair for settling the
subcontract settlement proposal, giving due regard to the policies in this part for
settlement of proposals.

(c) When a contractor and a subcontractor submit the subcontractor's settlement
proposal to arbitration under any applicable law or contract provision, the TCO shall
recognize the arbitration award as the cost of settling the proposal of the contractor to the
same extent and under the same conditions as in paragraphs (a) and (b) above.

t Back to Top

49.108-6 Delay in settling subcontractor settiement proposals.

When a prime contractor’s inability to settle with a subcontractor delays the
settlement of the prime contract, the TCO may settle with the prime contractor. The TCO
shall except the subcontractor settlement proposal from the settlement in whole or part
and reserve the rights of the Government and the prime contractor with respect to the
subcontractor proposal.

t Back to Top
49.108-7 Government assistance in settling subcontracts.

In unusual cases the TCO may determine, with the consent of the prime contractor,
that it is in the Government's interest to provide assistance to the prime contractor in the
settlement of a particular subcontract. In these situations, the Government, the prime
contractor, and a subcontractor may enter into an agreement covering the settlement of
one or more subcontracts. In these settlements, the subcontractor shall be paid through
the prime contractor as part of the overall settlement with the prime contractor.

t Back to Top
49.108-8 Assignment of rights under subcontracts.

(a) The termination for convenience clauses in 52.249, except the short-form
clauses, obligate the prime contractor to assign to the Government, as directed by the
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TCO, all rights, titles, and interest under any subcontract terminated because of
termination of the prime contract. The TCO shall not require the assignment unless it is in
the Government's interest.

(b) The termination for convenience clauses (except the short-form clauses) also
provide the Government the right, in its discretion, to settle and pay any settlement
proposal arising out of the termination of subcontracts. This right does not obligate the
Government to settle and pay settlement proposals of subcontractors. As a general rule,
the prime contractor is obligated to settle and pay these proposals. However, when the
TCO determines that it is in the Government's interest, the TCO shall, after notifying the
contractor, settle the subcontractor's proposal using the procedures for settliement of
prime contracts. An example in which the Government's interest would be served is when
a subcontractor is a sole source and it appears that a delay by the prime contractor in
settlement or payment of the subcontractor's proposal will jeopardize the financial
position of the subcontractor. Direct settlements with subcontractors are not encouraged.

t Back to Top

49.109 Settlement agreements.
t Back to Top

49.109-1 General.

When a termination settlement has been negotiated and all required reviews have
been obtained, the contractor and the TCO shall execute a settlement agreement on
Standard Form 30 (Amendment of Solicitation/Modification of Contract) (see 49.603).
The settlement shall cover (a) any setoffs that the Government has against the contractor
that may be applied against the terminated contract and (b) all settlement proposals of
subcontractors, except proposals that are specifically excepted from the agreement and
reserved for separate settlement.

t Back to Top
49.109-2 Reservations.
(a) The TCO shall—

(1) Reserve in the settlement agreement any rights or demands of the parties that
are excepted from the settlement;

(2) Ensure that the wording of the reservation does not create any rights for the
parties beyond those in existence before execution of the settlement agreement;

(3) Mark each applicable settlement agreement with “This settlement agreement
contains a reservation” and retain the contract file until the reservation is removed;

(4) Ensure that sufficient funds are retained to cover complete settlement of the
raserved items’ and
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(5) At the appropriate time, prepare a separate settlement of reserved items and
include it in a separate settlement agreement.

(b) A recommended format for settlement of reservations appears in 49.603-9.

t Back to Top
49.109-3 Government property.

Before execution of a settlement agreement, the TCO shall determine the accuracy
of the Government property account for the terminated contract. If an audit discloses
property for which the contractor cannot account, the TCO shall reserve in the settliement
agreement the rights of the Government regarding that property or make an appropriate
deduction from the amount otherwise due the contractor.

t Back to Top
49.109-4 No-cost settlement.

The TCO shall execute a no-cost settlement agreement (see 49.603-6 or 49.603-7,
as applicable) if (a) the contractor has not incurred costs for the terminated portion of the
contract or (b) the contractor is willing to waive the costs incurred and (c) no amounts are
due the Government under the contract.

t Back to Top
49.109-5 Partial settlements.

The TCO should attempt to settle in one agreement all rights and liabilities of the
parties under the contract except those arising from any continued portion of the contract.
Generally, the TCO shall not attempt to make partial settlements covering particular items
of the prime contractor's settlement proposal. However, when a TCO cannot promptly
complete settlement under the terminated contract, a partial settlement may be entered
into if (a) the issues on which agreement has been reached are clearly severable from
other issues and (b) the partial settlement will not prejudice the Government's or
contractor's interests in disposing of the unsettied part of the settlement proposal.

t Back to Top
49.109-6 Joint settlement of two or more settiement proposals.

(a) With the consent of the contractor, the TCO or TCO's concerned may negotiate
jointly two or more termination settlement proposals of the same contractor under
different contracts, even though the contracts are with different contracting offices or
agencies. In such cases, accounting work shall be consolidated to the greatest extent
practical. The resulting settlement may be evidenced by one settlement agreement
covering all contracts involved or by a separate agreement for each contract involved.
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(b) When the settlement agreement covers more than one contract, it shall (1)
clearly identify the contracts involved, (2) assign an amendment modification number to
each contract, (3) apportion the total amount of the settlement among the several
contracts on some reasonable basis, (4) have attached or incorporated a schedule
showing the apportionment, and (5) be distributed and attached to each contract involved
in the same manner as other contract modifications.

t Back to Top
49.109-7 Settlement by determination.

(a) General. If the contractor and TCO cannot agree on a termination settlement, or
if a settlement proposal is not submitted within the period required by the termination
clause, the TCO shall issue a determination of the amount due consistent with the
termination clause, including any cost principles incorporated by reference. The TCO
shall comply with 49.109-1 through 49.109-6 in making a settlement by determination
and with 49.203 in making an adjustment for loss, if any. Copies of determinations shall
receive the same distribution as other contract modifications.

(b) Notice to contractor. Before issuing a determination of the amount due the
contractor, the TCO shall give the contractor at least 15 days notice by certified mail
(return receipt requested) to submit written evidence, so as to reach the TCO on or
before a stated date, substantiating the amount previously proposed.

(c) Justification of settlement proposal. (1) The contractor has the burden of
establishing, by proof satisfactory to the TCO, the amount proposed.

(2) The contractor may submit vouchers, verified transcripts of books of account,
affidavits, audit reports, and other documents as desired. The TCO may request the
contractor to submit additional documents and data, and may request appropriate
accountings, investigations, and audits.

(3) The TCO may accept copies of documents and records without requiring original
documents unless there is a question of authenticity.

(4) The TCO may hold any conferences considered appropriate (i) to confer with the
contractor, (ii) to obtain additional information from Government personnel or from
independent experts, or (jii) to consult persons who have submitted affidavits or reports.

(d) Determinations. After reviewing the information available, the TCO shall
determine the amount due and shall transmit a copy of the determination to the
contractor by certified mail (return receipt requested), or by any other method that
provides evidence of receipt. The transmittal letter shall advise the contractor that the
determination is a final decision from which the contractor may appeal under the
Disputes clause, except as shown in paragraph (f) below. The determination shall specify
the amount due the contractor and will be supported by detailed schedules conforming
generally to the forms for settlement proposals prescribed in 49.602-1 and by additional
information. schedules. and analvses as aporooriate. The TCO shall exolain each maior
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item of disallowance. The TCO need not reconsider any other action relating to the
terminated portion of the contract that was ratified or approved by the TCO or another
contracting officer.

(e) Preservation of evidence. The TCO shall retain all written evidence and other
data relied upon in making a determination, except that copies of original books of
account need not be made. The TCO shall return books of account, together with other
original papers and documents, to the contractor within a reasonable time.

(f) Appeals. The contractor may appeal, under the Disputes clause, any settlement
by determination, except when the contractor has failed to submit the settlement proposal
within the time provided in the contract and failed to request an extension of time. The
pendency of an appeal shall not affect the authority of the TCO to settle the settlement
proposal or any part by negotiation with the contractor at any time before the appeal is
decided.

(g9) Decision on the contractor's appeal. The TCO shall give effect to a decision of
the Claims Court or a board of contract appeals, when necessary, by an appropriate
modification to the contract. When appropriate, the TCO should obtain a release from the
contractor. TCO's are authorized to modify the formats of settlement agreements in
49.603 to agree with this provision.

[48 FR 42447, Sept. 19, 1983, as amended at 52 FR 18805, May 27, 1987]
t Back to Top

49.110 Settlement negotiation memorandum.

(a) The TCO shall, at the conclusion of negotiations, prepare a settlement
negotiation memorandum describing the principal elements of the settlement for inclusion
in the termination case file and for use by reviewing authorities. Pricing aspects of the
settlement shall be documented in accordance with 15.406-3. The memorandum shall be
distributed in accordance with 15.406-3.

(b) If the settlement was negotiated on the basis of individual items, the TCO shall
specify the factors considered for each item. If the settlement was negotiated on an
overall lump-sum basis, the TCO need not evaluate each item or group of items
individually, but shall support the total amount of the recommended settlement in
reasonable detail. The memorandum shall include explanations of matters involving
differences and doubtful questions settled by agreement, and the factors considered. The
TCO should include any other matters that will assist reviewing authorities in
understanding the basis for the settiement.

[48 FR 42447, Sept. 19, 1983, as amended at 56 FR 67135, Dec. 27, 1991; 62 FR 51271, Sept.
30, 1997]

t Back to Top

49 111 Review of nronosed settlements.
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Each agency shall establish procedures when necessary, for the administrative
review of proposed termination settlements. When one agency provides termination
settlement services for another agency, the agency providing the services shall also
perform the settlement review function.

t Back to Top

49.112 Payment.
t Back to Top

49.112-1 Partial payments.

(a) General. If the contract authorizes partial payments on settlement proposals
before settlement, a prime contractor may request them on the form prescribed in
49.602-4 at any time after submission of interim or final settlement proposals. The
Government will process applications for partial payments promptly. A subcontractor shall
submit its application through the prime contractor which shall attach its own invoice and
recommendations to the subcontractor's application. Partial payments to a subcontractor
shall be made only through the prime contractor and only after the prime contractor has
submitted its interim or final settliement proposal. Except for undelivered acceptable
finished products, partial payments shall not be made for profit or fee claimed under the
terminated portion of the contract. In exercising discretion on the extent of partial
payments to be made, the TCO shall consider the diligence of the contractor in settling
with subcontractors and in preparing its own settlement proposal.

(b) Amount of partial payment. Before approving any partial payment, the TCO shall
obtain any desired accounting, engineering, or other specialized reviews of the data
submitted in support of the contractor's settlement proposal. If the reviews and the TCO's
examination of the data indicate that the requested partial payment is proper, reasonable
payments may be authorized in the discretion of the TCO up to—

(1) 100 percent of the contract price, adjusted for undelivered acceptable items
completed before the termination date, or later completed with the approval of the TCO
(see 49.205);

(2) 100 percent of the amount of any subcontract settlement paid by the prime
contractor if the settlement was approved or ratified by the TCO under 49.108-3(c) or
was authorized under 49.108-4;

(3) 90 percent of the direct cost of termination inventory, including costs of raw
materials, purchased parts, supplies, and direct labor;

(4) 90 percent of other allowable costs (including settlement expense and
manufacturing and administrative indirect costs) allocable to the terminated portion of the
contract and not included in subparagraphs (1), (2), or (3) above; and

(5) 100 percent of partial payments made to subcontractors under this section.
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(c) Recognition of assignments. When an assignment of claims has been made
under the contract, the Government shall not make partial payments to other than the
assignee unless the parties to the assignment consent in writing (see 32.805(e)).

(d) Security for partial payments. If any partial payment is made for completed end
items or for costs of termination inventory, the TCO shall protect the Government's
interest. This shall be done by obtaining title to the completed end items or termination
inventory, or by the creation of a lien in favor of the Government, paramount to all other
liens, on the completed end items or termination inventory, or by other appropriate
means.

(e) Deductions in computing amount of partial payments. The TCO shall deduct from
the gross amount of any partial payment otherwise payable under 49.112-1(b)—

(1) All unliquidated balances of progress and advance payments (including interest)
made to the contractor, which are allocable to the terminated portion of the contract; and

(2) The amounts of all credits arising from the purchase, retention, or sale of
property, the costs of which are included in the application for payment.

(f) Limitation on total amount. The total amount of all partial payments shall not
exceed the amount that will, in the opinion of the TCO, become due to the contractor
because of the termination.

(g) Effect of overpayment. If the total of partial payments exceeds the amount finally
determined due on the settlement proposal, the contractor shall repay the excess to the
Government on demand, together with interest. The interest shall be computed at the
rate established by the Secretary of the Treasury under 50 U.S.C. App. 1215(b)(2) from
the date the excess payment was received by the contractor to the date of repayment.
However, interest will not be charged for any (1) excess payment attributable to a
reduction in the settlement proposal because of retention or other disposition of
termination inventory, until 10 days after the date of the retention or disposition, or a later
date determined by the TCO, or (2) overpayment under cost-reimbursement research
and development contracts without profit or fee if the overpayments are repaid to the
Government within 30 days after demand.

(h) Certification and approval of partial payments. (1) The contractor shall place the
following certification on vouchers or invoices for partial payments:

The payment covered by this voucher is a partial payment on the Contractor's
settlement proposal under contract No. made under part 49 of the Federal
Acquisition Regulation.

(2) The TCO shall approve the invoice or voucher by noting on it the following:
Payment of $ is approved.

t Back to Top
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49.112-2 Final payment.

(a) Negotiated settlement. After execution of a settlement agreement, the contractor
shall submit a voucher or invoice showing the amount agreed upon, less any portion
previously paid. The TCO shall attach a copy of the settlement agreement to the voucher
or invoice and forward the documents to the disbursing officer for payment.

(b) Settlement by determination. If the settlement is by determination and—

(1) There is no appeal within the allowed time, the contractor shall submit a voucher
or invoice showing the amount determined due, less any portion previously paid; or

(2) There is an appeal, the contractor shall submit a voucher or invoice showing the
amount finally determined due on the appeal, less any portion previously paid. Pending
determination of any appeal, the contractor may submit vouchers or invoices for charges
that are not directly involved with the portion being appealed, without prejudice to the
rights of either party on the appeal.

(c) Construction contracts. In the case of construction contracts, before forwarding
the final payment voucher, the contracting officer shall ascertain whether there are any
outstanding labor violations. If so, the contracting officer shall determine the amount to be
withheld from the final payment (see subpart 22.4).

(d) Interest. The Government shall not pay interest on the amount due under a
settlement agreement or a settlement by determination. The Government may, however,
pay interest on a successful contractor appeal from a contracting officer's determination
under the Disputes clause at 52.233-1.

t Back to Top
49.113 Cost principles.

The cost principles and procedures in the applicable subpart of part 31 shall, subject
to the general principles in 49.201, (a) be used in asserting, negotiating, or determining
costs relevant to termination settlements under contracts with other than educational
institutions, and (b) be a guide for the negotiation of settlements under contracts for
experimental, developmental, or research work with educational institutions (but see
31.104).

t Back to Top
49.114 Unsettled contract changes.

(a) Before settlement of a completely terminated contract, the TCO shall obtain from
the contracting office a list of all related unsettled contract changes. The TCO shall settle,
as part of final settlement, all unsettled contract changes after obtaining the
recommendations of the contracting office concerning the changes.
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(b) When the contract has been partially terminated, any outstanding unsettled
contract changes will usually be handled by the contracting officer. However, the
contracting officer may delegate this function to the TCO.

t Back to Top
49.115 Settlement of terminated incentive contracts.

(a) Fixed-price incentive contracts. The TCO shall settle terminated fixed-price
incentive (FPI) contracts under the provisions of paragraph (j) of the clause at 52.216-16,
Incentive Price Revision—Firm Target, and 52.249-2, Termination for Convenience of the
Government (Fixed-Price).

(1) Partial termination. Under a partially terminated contract, the TCO shall negotiate
a settlement as provided in the termination clause of the contract, and paragraph (j) of
the clause at 52.216-16, Incentive Price Revision—Firm Target, or paragraph (1) of the
clause at 52.216-17, Incentive Price Revision—Successive Targets. The contracting
officer shall apply the incentive price revision provisions to completed items accepted by
the Government, including any for which the contractor may request reimbursement in
the settlement proposal. The TCO shall reimburse the contractor at target price for
completed articles included in the settlement proposal for which a final price has not been
established. The TCO shall incorporate in the settlement agreement an appropriate
reservation as to final price for these completed articles.

(2) Complete termination. If any items were delivered and accepted by the
Government, the contracting officer shall establish prices under the incentive provisions
of the contract. On the terminated portion of the contract, the provisions of the
termination clause (see 52.249-2, Termination for Convenience of the Government
(Fixed-Price)) shall govern and the provisions of the incentive clause shall not apply. The
TCO responsible for the termination settlement will ensure, on the basis of evidence
considered proper (including coordination with the contracting officer), that no portion of
the costs considered in the negotiations under the incentive provisions are included in the
termination settlement.

(b) Cost-plus-incentive-fee contracts. The TCO shall settle terminated cost-plus-
incentive-fee contracts under the clause at 52.249-6, Termination (Cost-Reimbursement).

(1) Partial termination. Under a partial termination, the TCO shall limit the settlement
to an adjustment of target fee as provided in paragraph (e) of the clause at 52.216-10,
Incentive Fee. The settlement agreement shall include a reservation regarding any
adjustment of target cost resulting from the partial termination. The contracting officer
shall adjust the target cost, if required.

(2) Complete termination. The parties shall negotiate the settlement under the
provisions of subpart 49.3 and the clause at 52.249-6, Termination (Cost-
Reimbursement). The fee shall be adjusted on the basis of the target fee, and the
incentive provisions shall not be applied or considered.
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Subpart 49.2—Additional Principles for Fixed-Price Contracts
Terminated for Convenience

t Back to Top

49.201 General.

(a) A settlement should compensate the contractor fairly for the work done and the
preparations made for the terminated portions of the contract, including a reasonable
allowance for profit. Fair compensation is a matter of judgment and cannot be measured
exactly. In a given case, various methods may be equally appropriate for arriving at fair
compensation. The use of business judgment, as distinguished from strict accounting
principles, is the heart of a settlement.

(b) The primary objective is to negotiate a settlement by agreement. The parties may
agree upon a total amount to be paid the contractor without agreeing on or segregating
the particular elements of costs or profit comprising this amount.

(c) Cost and accounting data may provide guides, but are not rigid measures, for
ascertaining fair compensation. In appropriate cases, costs may be estimated,
differences compromised, and doubtful questions settled by agreement. Other types of
data, criteria, or standards may furnish equally reliable guides to fair compensation. The
amount of recordkeeping, reporting, and accounting related to the settlement of
terminated contracts should be kept to a minimum compatible with the reasonable
protection of the public interest.

t Back to Top
49.202 Profit.

(a) The TCO shall allow profit on preparations made and work done by the
contractor for the terminated portion of the contract but not on the settlement expenses.
Anticipatory profits and consequential damages shall not be allowed (but see 49.108-5).
Profit for the contractor's efforts in settling subcontractor proposals shall not be based on
the dollar amount of the subcontract settlement agreements but the contractor's efforts
will be considered in determining the overall rate of profit allowed the contractor. Profit
shall not be allowed the contractor for material or services that, as of the effective date of
termination, have not been delivered by a subcontractor, regardless of the percentage of
completion. The TCO may use any reasonable method to arrive at a fair profit.

(b) In negotiating or determining profit, factors to be considered include—

(1) Extent and difficulty of the work done by the contractor as compared with the total
work required by the contract (engineering estimates of the percentage of completion
ordinarily should not be required, but if available should be considered);
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(2) Engineering work, production scheduling, planning, technical study and
supervision, and other necessary services;

(3) Efficiency of the contractor, with particular regard to—

(i) Attainment of quantity and quality production;

(i) Reduction of costs;

(iii) Economic use of materials, facilities, and manpower; and
(iv) Disposition of termination inventory;

(4) Amount and source of capital and extent of risk assumed;

(5) Inventive and developmental contributions, and cooperation with the Government
and other contractors in supplying technical assistance;

(6) Character of the business, including the source and nature of materials and the
complexity of manufacturing techniques;

(7) The rate of profit that the contractor would have earned had the contract been
completed;

(8) The rate of profit both parties contemplated at the time the contract was
negotiated; and

(9) Character and difficulty of subcontracting, including selection, placement, and
management of subcontracts, and effort in negotiating settlements of terminated
subcontracts.

(c) When computing profit on the terminated portion of a construction contract, the
contracting officer shall—

(1) Comply with paragraphs (a) and (b) above;

(2) Allow profit on the prime contractor's settlements with construction
subcontractors for actual work in place at the job site; and

(3) Exclude profit on the prime contractor's settlements with construction
subcontractors for materials on hand and for preparations made to complete the work.

t Back to Top
49.203 Adjustment for loss.

(a) In the negotiation or determination of any settlement, the TCO shall not allow
profit if it appears that the contractor would have incurred a loss had the entire contract
been completed. The TCO shall negotiate or determine the amount of loss and make an
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adjustment in the amount of settlement as specified in paragraph (b) or (c) below. In
estimating the cost to complete, the TCO shall consider expected production efficiencies
and other factors affecting the cost to complete.

(b) If the settlement is on an inventory basis (see 49.206-2(a)), the contractor shall
not be paid more than the total of the amounts in subparagraphs (1), (2), and (3) below,
less all disposal credits and all unliquidated advance and progress payments previously
made under the contract:

(1) The amount negotiated or determined for settlement expenses.

(2) The contract price, as adjusted, for acceptable completed end items (see
49.205).

(3) The remainder of the settlement amount otherwise agreed upon or determined
(including the allocable portion of initial costs (see 31.205-42(c)), reduced by multiplying
the remainder by the ratio of (i) the total contract price to (ii) the total cost incurred before
termination plus the estimated cost to complete the entire contract.

(c) If the settlement is on a total cost basis (see 49.206-2(b)), the contractor shall not
be paid more than the total of the amounts in subparagraphs (1) and (2) below, less all
disposal and other credits, all advance and progress payments, and all other amounts
previously paid under the contract:

(1) The amount negotiated or determined for settlement expenses.

(2) The remainder of the total settlement amount otherwise agreed upon or
determined (lines 7 and 14 of SF 1436, Settlement Proposal (Total Cost Basis)) reduced
by multiplying the remainder by the ratio of (i) the total contract price to (ii) the remainder
plus the estimated cost to complete the entire contract.

t Back to Top
49.204 Deductions.

From the amount payable to the contractor under a settiement, the TCO shall deduct

(a) The agreed price for any part of the termination inventory purchased or retained
by the contractor, and the proceeds from any materials sold that have not been paid or
credited to the Government;

(b) The fair value, as determined by the TCO, of any part of the termination inventory
that, before transfer of title to the Government or to a buyer under part 45, is lost or so
damaged as to become undeliverable (normal spoilage is excepted, as is inventory for
which the Government has expressly assumed the risk of loss); and

(c) Any other amounts as appropriate in the particular case.
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[48 FR 42447, Sept. 19, 1983, as amended at 77 FR 12944, Mar. 2, 2012]
t Back to Top

49.205 Completed end items.

(a) Promptly after the effective date of termination, the TCO shall (1) have all
undelivered completed end items inspected and accepted if they comply with the contract
requirements, and (2) determine which accepted end items are to be delivered under the
contract. The contractor shall invoice accepted and delivered end items at the contract
price in the usual manner and shall not include them in the settlement proposal. When
completed end items, though accepted, are not to be delivered under the contract, the
contractor shall include them in the settlement proposal at the contract price, adjusted for
any saving of freight or other charges, together with any credits for their purchase,
retention, or sale.

(b) Work in place accepted by the Government under a construction contract is not
considered a completed item even though that work may have been paid for at unit
prices specified in the contract.

t Back to Top

49.206 Settlement proposals.
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49.206-1 Submission of settlement proposals.

(a) Subject to the provisions of the termination clause, the contractor should
promptly submit to the TCO a settlement proposal for the amount claimed because of the
termination. The final settiement proposal must be submitted within one year from the
effective date of the termination, unless the period is extended by the TCO. Termination
charges under a single prime contract involving two or more divisions or units of the
prime contractor may be consolidated and included in a single settlement proposal.

(b) The settlement proposal must cover all cost elements including settiements with
subcontractors and any proposed profit. With the consent of the TCO, proposals may be
filed in successive steps covering separate portions of the contractor's costs. Such
interim proposals shall include all costs of a particular type, except as the TCO may
authorize otherwise.

(c) Settlement proposals must be on the forms prescribed in 49.602 unless the forms
are inadequate for a particular contract. Settlement proposals must be in reasonable
detail supported by adequate accounting data. Actual, standard (appropriately adjusted),
or average costs may be used in preparing settlement proposals if they are determined
under generally recognized accounting principles consistently followed by the contractor.
When actual, standard, or average costs are not reasonably available, estimated costs
may be used if the method of arriving at the estimates is approved by the TCO.
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Contractors shall not be required to maintain unduly elaborate cost accounting systems
merely because their contracts may subsequently be terminated.

(d) The contractor may use the Settlement Proposal (Short Form), SF 1438 (see
49.602-1(d) and 53.249), when the total proposal is less than $10,000, unless otherwise
instructed by the TCO. Settlement proposals that would normally be included in a single
settlement proposal; e.g., those based on a series of separate orders for the same item
under one contract, should be consolidated whenever possible and not divided to bring
them below $10,000.

(e) The Schedule of Accounting Information, SF 1439, must be submitted for each
termination under a contract for which a settlement proposal is submitted, except when
the Standard Form 1438 is used. Although several interim proposals may be submitted,
SF 1439 need be submitted only once unless, subsequent to filing the original form,
major changes occur in the information submitted.

t Back to Top
49.206-2 Bases for settlement proposals.

(a) Inventory basis. (1) Use of the inventory basis for settlement proposals is
preferred. Under this basis, the contractor may propose only costs allocable to the
terminated portion of the contract, and the settlement proposal must itemize separately—

(i) Metals, raw materials, purchased parts, work in process, finished parts,
components, dies, jigs, fixtures, and tooling, at purchase or manufacturing cost;

(ii) Charges such as engineering costs, initial costs, and general administrative
costs;

(iii) Costs of settlements with subcontractors;
(iv) Settlement expenses; and
(v) Other proper charges.

(2) An allowance for profit (49.202) or adjustment for loss (49.203(b)) must be made
to complete the gross settlement proposal. All unliquidated advance and progress
payments and all disposal and other credits known when the proposal is submitted must
then be deducted.

(3) This inventory basis is also appropriate for use under the following
circumstances:

(i) The partial termination of a construction or related professional services contract.

(i) The partial or complete termination of supply orders under any terminated
construction contract.
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(iii) The complete termination of a unit-price (as distinguished from a lump-sum)
professional services contract.

(b) Total cost basis. (1) When use of the inventory basis is not practicable or will
unduly delay settlement, the total-cost basis (SF-1436) may be used if approved in
advance by the TCO as in the following examples:

(i) If production has not commenced and the accumulated costs represent planning
and preproduction or get ready expenses.

(ii) If, under the contractor's accounting system, unit costs for work in process and
finished products cannot readily be established.

(iii) If the contract does not specify unit prices.
(iv) If the termination is complete and involves a letter contract.

(2) When the total-cost basis is used under a complete termination, the contractor
must itemize all costs incurred under the contract up to the effective date of termination.
The costs of settiements with subcontractors and applicable settlement expenses must
also be added. An allowance for profit (49.202) or adjustment for loss (49.203(c)) must
be made. The contract price for all end items delivered or to be delivered and accepted
must be deducted. All unliquidated advance and progress payments and disposal and
other credits known when the proposal is submitted must also be deducted.

(3) When the total-cost basis is used under a partial termination, the settlement
proposal shall not be submitted until completion of the continued portion of the contract.
The settlement proposal must be prepared as in subparagraph (2) above, except that all
costs incurred to the date of completion of the continued portion of the contract must be
included.

(4) If a construction contract or a lump-sum professional services contract is
completely terminated, the contractor shall—

(i) Use the total cost basis of settlement;

(i) Omit Line 10 “Deduct-Finished Product Invoiced or to be Invoiced” from Section Il
of Standard Form-1436) Settlement Proposal (Total Cost Basis); and

(iii) Reduce the gross amount of the settlement by the total of all progress and other
payments.

(c) Other basis. Settlement proposals may not be submitted on any basis other than
paragraph (a) or (b) above without the prior approval of the chief of the contracting or
contract administration office.

t Back to Top

49 206-3 Submission of inventarv disnosal schadules.



Subject to the terms of the termination clause, and whenever termination inventory is
involved, the contractor shall submit complete inventory disposal schedules to the TCO
reflecting inventory that is allocable to the terminated portion of the contract. The
inventory disposal schedules shall be submitted within 120 days from the effective date
of termination unless otherwise extended by the TCO based on a written justification to
support the extension. The inventory schedules shall be prepared on Standard Form
1428, Inventory Disposal Schedule.

[69 FR 17748, Apr. 5, 2004]
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49.207 Limitation on settlements.

The total amount payable to the contractor for a settlement, before deducting
disposal or other credits and exclusive of settlement costs, must not exceed the contract
price less payments otherwise made or to be made under the contract.

t Back to Top
49.208 Equitable adjustment after partial termination.

Under the termination clause, after partial termination, a contractor may request an
equitable adjustment in the price or prices of the continued portion of a fixed-price
contract. The TCO shall forward the proposal to the contracting officer except when
negotiation authority is delegated to the TCO. The contractor shall submit the proposal in
the format of Table 15-2 of 15.408.

(a) When the contracting officer retains responsibility for negotiating the equitable
adjustment and executing a supplemental agreement, the contracting officer shall ensure
that no portion of an increase in price is included in a termination settlement made or in
process.

(b) The TCO shall also ensure that no portion of the costs included in the equitable
adjustment are included in the termination settlement.

[48 FR 42447, Sept. 19, 1983, as amended at 60 FR 48218, Sept. 18, 1995; 62 FR 51259, Sept.
30, 1997]
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Subpart 49.3—Additional Principles for Cost-Reimbursement
Contracts Terminated for Convenience

t Back to Top

49.301 General.
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Termination clauses for cost-reimbursement contracts (see 49.503(a)) provide for the
settlement of costs and fee, if any. The contract clauses governing costs shall determine
what costs are allowable.

t Back to Top
49.302 Discontinuance of vouchers.

(a) When the contract has been completely terminated, the contractor shall not use
Standard Form 1034 (Public Voucher for Purchases and Services Other than Personal)
after the last day of the sixth month following the month in which the termination is
effective. The contractor may elect to stop using vouchers at any time during the 6-month
period. When the contractor has vouchered out all costs within the 6-month period, a
proposal for fee, if any, may be submitted on SF 1437 (see 49.602-1) or by letter
appropriately certified. The contractor must submit a substantiated proposal for fee to the
TCO within 1 year from the effective date of termination, unless the period is extended by
the TCO. When the use of vouchers is discontinued, the contractor shall submit all
unvouchered costs and the proposed fee, if any, as specified in 49.303.

(b) When the contract is partially terminated, 49.304 shall apply.
t Back to Top

49.303 Procedure after discontinuing vouchers.

t Back to Top
49.303-1 Submission of settiement proposal.

The contractor shall submit a final settlement proposal covering unvouchered costs
and any proposed fee to the TCO within 1 year from the effective date of termination,
unless the period is extended by the TCO. The contractor shall use the form prescribed
in 49.602-1, unless the TCO authorizes otherwise. The proposal shall not include costs
that have been—

(a) Finally disallowed by the contracting officer; or

(b) Previously vouchered and formally questioned by the Government but not yet
decided as to allowability.
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49.303-2 Submission of inventory disposal schedules.

Subject to the terms of the termination clause, and whenever termination inventory is
involved, the contractor shall submit complete inventory disposal schedules to the TCO
reflecting inventory that is allocable to the terminated portion of the contract. The
inventory disposal schedules shall be submitted within 120 days from the effective date
of termination unless otherwise extended by the TCO based on a written justification to
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support the extension. The inventory disposal schedules shall be prepared on Standard
Form 1428, Inventory Disposal Schedule.

[69 FR 17748, Apr. 5, 2004]
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49.303-3 Audit of settlement proposal.

The TCO shall submit the settlement proposal to the appropriate audit agency for
review (see 49.107). However, if the settlement proposal is limited to an adjustment of
fee, no referral to the audit agency is required.

[48 FR 42447, Sept. 19, 1983. Redesignated at 61 FR 39221, July 26, 1996]
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49.303-4 Adjustment of indirect costs.

(a) If the contract contains the clause at 52.216-7, Allowable Cost and Payment, and
it appears that adjustment of indirect costs will unduly delay final settlement, the TCO,
after obtaining information from the appropriate audit agency, may agree with the
contractor to—

(1) Negotiate the amount of indirect costs for the contract period for which final
indirect cost rates have not been negotiated, or to use billing rates as final rates for this
period if the billing rates appear reasonable; or

(2) Reserve any indirect cost adjustment in the final settlement agreement, pending
establishment of negotiated rates under subpart 42.7.

(b) When an amount of indirect cost is negotiated under subparagraph (a)(1) above,
the contractor shall eliminate the indirect cost and the related direct costs on which it was
based from the total pool and base used to compute indirect costs for other contracts
performed during the applicable accounting period.

[48 FR 42447, Sept. 19, 1983. Redesignated at 61 FR 39221, July 26, 1996]
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49.303-5 Final settlement.

(a) The TCO shall proceed with the settlement and execution of a settlement
agreement upon receipt of the audit report, if applicable, and the contract audit closing
statement covering vouchered costs.

(b) The TCO shall adjust the fee as provided in 49.305.

(c) The final settlement agreement may include all demands of the Government and
proposals of the contractor under the terminated contract. However, no amount shall be
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allowed for any item of cost disallowed by the Government, nor for any other item of cost
of the same nature.

(d) If an overall settlement of costs is agreed upon, agreement on each element of
cost is not necessary. If appropriate, differences may be compromised and doubtful
questions settled by agreement. An overall settlement shall not include costs that are
clearly not allowable under the terms of the contract.

[48 FR 42447, Sept. 19, 1983. Redesignated at 61 FR 39221, July 26, 1996]
t Back to Top

49.304 Procedure for partial termination.

t Back to Top
49.304-1 General.

(a) In a partial termination, the TCO shall limit the settlement to an adjustment of the
fee, if any, and with the concurrence of the contracting office, to a reduction in the
estimated cost. The TCO shall adjust the fee as provided in 49.304-2 and 49.305, unless

(1) The terminated portion is clearly severable from the balance of the contract; or

(2) Performance of the contract is virtually complete, or performance of any
continued portion is only on subsidiary items or spare parts, or is otherwise not
substantial.

(b) In the case of the exceptions in paragraph (a), the procedures in 49.302 and
49,303 apply.

t Back to Top
49.304-2 Submission of settlement proposal (fee only).

The contractor shall limit the settlement proposal to a proposed reduction in the
amount of fee. The final settlement proposal shall be submitted to the TCO within one
year from the effective date of termination, unless the period is extended by the TCO.
The proposal may be submitted in the form prescribed in 49.602-1 or by letter
appropriately certified. The contractor shall substantiate the amount of fee claimed (see
49.305).

t Back to Top
49.304-3 Submission of vouchers.

When a partial termination settlement is limited to adjustment of fee, the contractor
shall continue to submit the SF 1034, Public Voucher for Purchases and Services Other
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than Personal, for costs reimbursable under the contract. The contractor shall not be
reimbursed for costs of settlements with subcontractors unless required approvals or
ratifications have been obtained (see 49.108).

t Back to Top

49.305 Adjustment of fee.
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49.305-1 General.

(a) The TCO shall determine the adjusted fee to be paid, if any, in the manner
provided by the contract. The determination is generally based on a percentage of
completion of the contract or of the terminated portion. When this basis is used, factors
such as the extent and difficulty of the work performed by the contractor (e.g., planning,
scheduling, technical study, engineering work production and supervision, placing and
supervising subcontracts, and work performed by the contractor in (1) stopping
performance, (2) settling terminated subcontracts, and (3) disposing of termination
inventory) shall be compared with the total work required by the contract or by the
terminated portion. The contractor's adjusted fee shall not include an allowance for fee
for subcontract effort included in subcontractors' settlement proposals.

(b) The ratio of costs incurred to the total estimated cost of performing the contract
or the terminated portion is only one factor in computing the percentage of completion.
This percentage may be either greater or less than that indicated by the ratio of costs
incurred, depending upon the evaluation by the TCO of other pertinent factors.

t Back to Top
49.305-2 Construction contracts.

(a) The percentage of completion basis refers to the contractor's total effort and not
solely to the actual construction work. Generally, the effort of a contractor under a cost-
reimbursement construction or professional services contract can be segregated into
factors such as (1) mobilization including organization, (2) use of finances, (3) contracting
for and receipt of materials, (4) placement of subcontracts, (5) preparation of shop
drawings, (6) work in place performed by own forces, (7) supervision of subcontractors'
work (8) job administration, and (9) demobilization.

(b) Each of the applicable factors in paragraph (a) above shall be assigned a
weighted value depending on its importance and difficulty. The total weight value of all
factors should be easily divisible (e.g., by 100) to determine percentages. The
percentage of completion of each factor must be established based upon the specific
facts of each contract. When totaled, the percentage of completion of each factor applied
to the weighted value of each factor results in the overall percentage of contract
completion. The percentage of completion is then applied to the total contract fee or to
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the fee applicable to the terminated portion of the contract to arrive at an equitable
adjustment.

t Back to Top

Subpart 49.4—Termination for Default
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49.401 General.

(a) Termination for default is generally the exercise of the Government's contractual
right to completely or partially terminate a contract because of the contractor's actual or
anticipated failure to perform its contractual obligations.

(b) If the contractor can establish, or it is otherwise determined that the contractor
was not in default or that the failure to perform is excusable; i.e., arose out of causes
beyond the control and without the fault or negligence of the contractor, the default
clauses prescribed in 49.503 and located at 52.249 provide that a termination for default
will be considered to have been a termination for the convenience of the Government,
and the rights and obligations of the parties governed accordingly.

(c) The Government may, in appropriate cases, exercise termination or cancellation
rights in addition to those in the contract clauses (see for example, paragraph (h) of the
Default clause at 52.249-8).

(d) For default terminations of orders under Federal Supply Schedule contracts, see
subpart 8.4.

(e) Notwithstanding the provisions of this 49.401, the contracting officer may, with
the written consent of the contractor, reinstate the terminated contract by amending the
notice of termination, after a written determination is made that the supplies or services
are still required and reinstatement is advantageous to the Government.

t Back to Top

49.402 Termination of fixed-price contracts for default.
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49.402-1 The Government's right.

Under contracts containing the Default clause at 52.249-8, the Government has the
right, subject to the notice requirements of the clause, to terminate the contract
completely or partially for default if the contractor fails to (a) make delivery of the supplies
or perform the services within the time specified in the contract, (b) perform any other
provision of the contract, or (c) make progress and that failure endangers performance of
the contract.
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t Back to Top
49.402-2 Effect of termination for default.

(a) Under a termination for default, the Government is not liable for the contractor's
costs on undelivered work and is entitled to the repayment of advance and progress
payments, if any, applicable to that work. The Government may elect, under the Default
clause, to require the contractor to transfer title and deliver to the Government completed
supplies and manufacturing materials, as directed by the contracting officer.

(b) The contracting officer shall not use the Default clause as authority to acquire
any completed supplies or manufacturing materials unless it has been ascertained that
the Government does not already have title under some other provision of the contract.
The contracting officer shall acquire manufacturing materials under the Default clause for
furnishing to another contractor only after considering the difficulties the other contractor
may have in using the materials.

(c) Subject to paragraph (d) below, the Government shall pay the contractor the
contract price for any completed supplies, and the amount agreed upon by the
contracting officer and the contractor for any manufacturing materials, acquired by the
Government under the Default clause.

(d) The Government must be protected from overpayment that might result from
failure to provide for the Government's potential liability to laborers and material suppliers
for lien rights outstanding against the completed supplies or materials after the
Government has paid the contractor for them. To accomplish this, before paying for
supplies or materials, the contracting officer shall take one or more of the following
measures:

(1) Ascertain whether the payment bonds, if any, furnished by the contractor are
adequate to satisfy all lienors' claims or whether it is feasible to obtain similar bonds to
cover outstanding liens.

(2) Require the contractor to furnish appropriate statements from laborers and
material suppliers disclaiming any lien rights they may have to the supplies and
materials.

(3) Obtain appropriate agreement by the Government, the contractor, and lienors
ensuring release of the Government from any potential liability to the contractor or
lienors.

(4) Withhold from the amount due for the supplies or materials any amount the
contracting officer determines necessary to protect the Government's interest, but only if
the measures in subparagraphs (d)(1), (2), and (3) above cannot be accomplished or are
considered inadequate.

(5) Take other appropriate action considering the circumstances and the degree of
the contractor's solvency.
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(e) The contractor is liable to the Government for any excess costs incurred in
acquiring supplies and services similar to those terminated for default (see 49.402-6),
and for any other damages, whether or not repurchase is effected (see 49.402-7).
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49.402-3 Procedure for default.

(a) When a default termination is being considered, the Government shall decide
which type of termination action to take (i.e., default, convenience, or no-cost
cancellation) only after review by contracting and technical personnel, and by counsel, to
ensure the propriety of the proposed action.

(b) The administrative contracting officer shall not issue a show cause notice or cure
notice without the prior approval of the contracting office, which should be obtained by
the most expeditious means.

(c) Subdivision (a)(1)(i) of the Default clause covers situations when the contractor
has defaulted by failure to make delivery of the supplies or to perform the services within
the specified time. In these situations, no notice of failure or of the possibility of
termination for default is required to be sent to the contractor before the actual notice of
termination (but see paragraph (e) below). However, if the Government has taken any
action that might be construed as a waiver of the contract delivery or performance date,
the contracting officer shall send a notice to the contractor setting a new date for the
contractor to make delivery or complete performance. The notice shall reserve the
Government's rights under the Default clause.

(d) Subdivisions (a)(1)(ii) and (a)(1)(iii) of the Default clause cover situations when
the contractor fails to perform some of the other provisions of the contract (such as not
furnishing a required performance bond) or so fails to make progress as to endanger
performance of the contract. If the termination is predicated upon this type of failure, the
contracting officer shall give the contractor written notice specifying the failure and
providing a period of 10 days (or longer period as necessary) in which to cure the failure.
When appropriate, this notice may be made a part of the notice described in
subparagraph (e)(1) below. Upon expiration of the 10 days (or longer period), the
contracting officer may issue a notice of termination for default unless it is determined
that the failure to perform has been cured. A format for a cure notice is in 49.607.

(e)(1) If termination for default appears appropriate, the contracting officer should, if
practicable, notify the contractor in writing of the possibility of the termination. This notice
shall call the contractor's attention to the contractual liabilities if the contract is terminated
for default, and request the contractor to show cause why the contract should not be
terminated for default. The notice may further state that failure of the contractor to
present an explanation may be taken as an admission that no valid explanation exists.
When appropriate, the notice may invite the contractor to discuss the matter at a
conference. A format for a show cause notice is in 49.607.
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(2) When a termination for default appears imminent, the contracting officer shall
provide a written notification to the surety. If the contractor is subsequently terminated for
default, a copy of the notice of default shall be sent to the surety.

(3) If requested by the surety, and agreed to by the contractor and any assignees,
arrangements may be made to have future checks mailed to the contractor in care of the
surety. In this case, the contractor must forward a written request to the designated
disbursing officer specifically directing a change in address for mailing checks.

(4) If the contractor is a small business firm, the contracting officer shall immediately
provide a copy of any cure notice or show cause notice to the contracting office's small
business specialist and the Small Business Administration Regional Office nearest the
contractor. The contracting officer should, whenever practicable, consult with the small
business specialist before proceeding with a default termination (see also 49.402-4).

(f) The contracting officer shall consider the following factors in determining whether
to terminate a contract for default:

(1) The terms of the contract and applicable laws and regulations.
(2) The specific failure of the contractor and the excuses for the failure.
(3) The availability of the supplies or services from other sources.

(4) The urgency of the need for the supplies or services and the period of time
required to obtain them from other sources, as compared with the time delivery could be
obtained from the delinquent contractor.

(5) The degree of essentiality of the contractor in the Government acquisition
program and the effect of a termination for default upon the contractor's capability as a
supplier under other contracts.

(6) The effect of a termination for default on the ability of the contractor to liquidate
guaranteed loans, progress payments, or advance payments.

(7) Any other pertinent facts and circumstances.

() If, after compliance with the procedures in paragraphs (a) through (f) of this
49.402-3, the contracting officer determines that a termination for default is proper, the
contracting officer shall issue a notice of termination stating—

(1) The contract number and date;
(2) The acts or omissions constituting the default;

(3) That the contractor’s right to proceed further under the contract (or a specified
portion of the contract) is terminated,;
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(4) That the supplies or services terminated may be purchased against the
contractor's account, and that the contractor will be held liable for any excess costs;

(5) If the contracting officer has determined that the failure to perform is not
excusable, that the notice of termination constitutes such decision, and that the
contractor has the right to appeal such decision under the Disputes clause;

(6) That the Government reserves all rights and remedies provided by law or under
the contract, in addition to charging excess costs; and

(7) That the notice constitutes a decision that the contractor is in default as specified
and that the contractor has the right to appeal under the Disputes clause.

(h) The contracting officer shall make the same distribution of the termination notice
as was made of the contract. A copy shall also be furnished to the contractor's surety, if
any, when the notice is furnished to the contractor. The surety should be requested to
advise if it desires to arrange for completion of the work. In addition, the contracting
officer shall notify the disbursing officer to withhold further payments under the
terminated contract, pending further advice, which should be furnished at the earliest
practicable time.

(i) In the case of a construction contract, promptly after issuance of the termination
notice, the contracting officer shall determine the manner in which the work is to be
completed and whether the materials, appliances, and plant that are on the site will be
needed.

(j) If the contracting officer determines before issuing the termination notice that the
failure to perform is excusable, the contract shall not be terminated for default. If
termination is in the Government's interest, the contracting officer may terminate the
contract for the convenience of the Government.

(k) If the contracting officer has not been able to determine, before issuance of the
notice of termination whether the contractor's failure to perform is excusable, the
contracting officer shall make a written decision on that point as soon as practicable after
issuance of the notice of termination. The decision shall be delivered promptly to the
contractor with a notification that the contractor has the right to appeal as specified in the
Disputes clause.

[48 FR 42447, Sept. 19, 1983, as amended at 54 FR 48990, Nov. 28, 1989]
t Back to Top
49.402-4 Procedure in lieu of termination for default.

The following courses of action, among others, are available to the contracting
officer in lieu of termination for default when in the Government's interest:
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(a) Permit the contractor, the surety, or the guarantor, to continue performance of the
contract under a revised delivery schedule.

(b) Permit the contractor to continue performance of the contract by means of a
subcontract or other business arrangement with an acceptable third party, provided the
rights of the Government are adequately preserved.

(c) If the requirement for the supplies and services in the contract no longer exists,
and the contractor is not liable to the Government for damages as provided in 49.402-7,
execute a no-cost termination settlement agreement using the formats in 49.603-6 and
49.603-7 as a guide.

t Back to Top
49.402-5 Memorandum by the contracting officer.

When a contract is terminated for default or a procedure authorized by 49.402-4 is
followed, the contracting officer shall prepare a memorandum for the contract file
explaining the reasons for the action taken.

t Back to Top
49.402-6 Repurchase against contractor's account.

(a) When the supplies or services are still required after termination, the contracting
officer shall repurchase the same or similar supplies or services against the contractor's
account as soon as practicable. The contracting officer shall repurchase at as reasonable
a price as practicable, considering the quality and delivery requirements. The contracting
officer may repurchase a quantity in excess of the undelivered quantity terminated for
default when the excess quantity is needed, but excess cost may not be charged against
the defaulting contractor for more than the undelivered quantity terminated for default
(including variations in quantity permitted by the terminated contract). Generally, the
contracting officer will make a decision whether or not to repurchase before issuing the
termination notice.

(b) If the repurchase is for a quantity not over the undelivered quantity terminated for
default, the Default clause authorizes the contracting officer to use any terms and
acquisition method deemed appropriate for the repurchase. However, the contracting
officer shall obtain competition to the maximum extent practicable for the repurchase.
The contracting officer shall cite the Default clause as the authority. If the repurchase is
for a quantity over the undelivered quantity terminated for default, the contracting officer
shall treat the entire quantity as a new acquisition. If the repurchase is for a quantity over
the undelivered quantity terminated for default, the contracting officer shall treat the entire
quantity as a new acquisition.

(c) If repurchase is made at a price over the price of the supplies or services
terminated, the contracting officer shall, after completion and final payment of the
repurchase contract, make a written demand on the contractor for the total amount of the
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excess, giving consideration to any increases or decreases in other costs such as
transportation, discounts, etc. If the contractor fails to make payment, the contracting
officer shall follow the procedures in subpart 32.6 for collecting contract debts due the
Government.

[48 FR 42447, Sept. 19, 1983, as amended at 50 FR 1745, Jan. 11, 1985; 50 FR 52429, Dec.
23, 1985]
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49.402-7 Other damages.

(a) If the contracting officer terminates a contract for default or follows a course of
action instead of termination for default (see 49.402-4), the contracting officer promptly
must assess and demand any liquidated damages to which the Government is entitled
under the contract. Under the contract clause at 52.211-11, these damages are in
addition to any excess repurchase costs.

(b) If the Government has suffered any other ascertainable damages, including
administrative costs, as a result of the contractor's default, the contracting officer must,
on the basis of legal advice, take appropriate action as prescribed in subpart 32.6 to
assert the Government's demand for the damages.

[48 FR 42447, Sept. 19, 1983, as amended at 56 FR 15154, Apr. 15, 1991; 60 FR 48250, Sept.
18, 1995; 65 FR 46066, July 26, 2000]
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49.402-8 Reporting information.

The contracting officer, in accordance with agency procedures, shall ensure that
information relating to the termination for default notice and a subsequent withdrawal or a
conversion to a termination for convenience is reported in accordance with 42.1503(h).

[75 FR 60260, Sept. 29, 2010, as amended at 78 FR 46792, Aug. 1, 2013]
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49.403 Termination of cost-reimbursement contracts for default.

(a) The right to terminate a cost-reimbursement contract for default is provided for in
the Termination for Default or for Convenience of the Government clause at 52.249-6. A
10-day notice to the contractor before termination for default is required in every case by
the clause.

(b) Settlement of a cost-reimbursement contract terminated for default is subject to
the principles in subparts 49.1 and 49.3 the same as when a contract is terminated for
convenience, except that—
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(1) The costs of preparing the contractor's settlement proposal are not allowable
(see subparagraph (h)(3) of the clause); and

(2) The contractor is reimbursed the allowable costs, and an appropriate reduction is
made in the total fee, if any, (see subparagraph (h)(4) of the clause).

(c) The contracting officer shall use the procedures in 49.402 to the extent
appropriate in considering the termination for default of a cost-reimbursement contract.
However, a cost-reimbursement contract does not contain any provision for recovery of
excess repurchase costs after termination for default (but see paragraph (g) of the clause
at 52.246-3 with respect to failure of the contractor to replace or correct defective
supplies).

[48 FR 42447, Sept. 19, 1983, as amended at 61 FR 39222, July 26, 1996]
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49.404 Surety-takeover agreements.

(a) The procedures in this section apply primarily, but not solely, to fixed-price
construction contracts terminated for default.

(b) Since the surety is liable for damages resulting from the contractor's default, the
surety has certain rights and interests in the completion of the contract work and
application of any undisbursed funds. Therefore, the contracting officer must consider
carefully the surety's proposals for completing the contract. The contracting officer must
take action on the basis of the Government's interest, including the possible effect upon
the Government's rights against the surety.

(c) The contracting officer should permit surety offers to complete the contract,
unless the contracting officer believes that the persons or firms proposed by the surety to
complete the work are not competent and qualified or the proposal is not in the best
interest of the Government.

(d) There may be conflicting demands for the defaulting contractor’s assets,
including unpaid prior earnings (retained percentages and unpaid progress estimates).
Therefore, the surety may include a “takeover” agreement in its proposal, fixing the
surety's rights to payment from those funds. The contracting officer may (but not before
the effective date of termination) enter into a written agreement with the surety. The
contracting officer should consider using a tripartite agreement among the Government,
the surety, and the defaulting contractor to resolve the defaulting contractor's residual
rights, including assertions to unpaid prior earnings.

(e) Any takeover agreement must require the surety to complete the contract and the
Government fo pay the surety's costs and expenses up to the balance of the contract
price unpaid at the time of default, subject to the following conditions:
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(1) Any unpaid earnings of the defaulting contractor, including retained percentages
and progress estimates for work accomplished before termination, must be subject to
debts due the Government by the contractor, except to the extent that the unpaid
earnings may be used to pay the completing surety its actual costs and expenses
incurred in the completion of the work, but not including its payments and obligations
under the payment bond given in connection with the contract.

(2) The surety is bound by contract terms governing liquidated damages for delays in
completion of the work, unless the delays are excusable under the contract.

(3) If the contract proceeds have been assigned to a financing institution, the surety
must not be paid from unpaid earnings, unless the assignee provides written consent.

(4) The contracting officer must not pay the surety more than the amount it
expended completing the work and discharging its liabilities under the defaulting
contractor's payment bond. Payments to the surety to reimburse it for discharging its
liabilities under the payment bond of the defaulting contractor must be only on authority
of—

() Mutual agreement among the Government, the defaulting contractor, and the
surety;

(i) Determination of the Comptroller General as to payee and amount; or

(iii) Order of a court of competent jurisdiction.
[65 FR 46067, July 26, 2000]
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49.405 Completion by another contractor.

If the surety does not arrange for completion of the contract, the contracting officer
normally will arrange for completion of the work by awarding a new contract based on the
same plans and specifications. The new contract may be the result of sealed bidding or
any other appropriate contracting method or procedure. The contracting officer shall
exercise reasonable diligence to obtain the lowest price available for completion.

[48 FR 42447, Sept. 19, 1983, as amended at 50 FR 1746, Jan. 11, 1985; 50 FR 52429, Dec.
23, 1985]
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49.406 Liquidation of liability.

The contract provides that the contractor and the surety are liable to the Government
for resultant damages. The contracting officer shall use all retained percentages of
progress payments previously made to the contractor and any progress payments due
for work completed before the termination to liquidate the contractor's and the surety's
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liability to the Government. If the retained and unpaid amounts are insufficient, the
contracting officer shall take steps to recover the additional sum from the contractor and
the surety.

t Back to Top

Subpart 49.5—Contract Termination Clauses
t Back to Top

49.501 General.

This subpart prescribes the principal contract termination clauses. This subpart does
not apply to contracts that use the clause at 52.213-4, Terms and Conditions—Simplified
Acquisitions (Other Than Commercial Items). In appropriate cases, agencies may
authorize the use of special purpose clauses, if consistent with this chapter.

[75 FR 82577, Dec. 30, 2010]
t Back to Top

49.502 Termination for convenience of the Government.

(a) Fixed-price contracts that do not exceed the simplified acquisition threshold
(short form)—(1) General use. The contracting officer shall insert the clause at 52.249-1,
Termination for Convenience of the Government (Fixed-Price) (Short Form), in
solicitations and contracts when a fixed-price contract is contemplated and the contract
amount is not expected to exceed the simplified acquisition threshold, except (i) if use of
the clause at 52.249-4, Termination for Convenience of the Government (Services) (Short
Form) is appropriate, (ii) in contracts for research and development work with an
educational or nonprofit institution on a no-profit basis, (iii) in contracts for architect-
engineer services, or (iv) if one of the clauses prescribed or cited at 49.505(a) or (c), is
appropriate.

(2) Dismantling and demolition. If the contract is for dismantling, demolition, or
removal of improvements, the contracting officer shall use the clause with its Affernate .

(b) Fixed-price contracts that exceed the simplified acquisition threshold—(1)(i)
General use. The contracting officer shall insert the clause at 52.249-2, Termination for
Convenience of the Government (Fixed-Price), in solicitations and contracts when a
fixed-price contract is contemplated and the contract amount is expected to exceed the
simplified acquisition threshold, except in contracts for (i) dismantling and demolition, (ji)
research and development work with an educational or nonprofit institution on a no-profit
basis, or (iii) architect-engineer services; it shall not be used if the clause at 52.249-4,
Termination for Convenience of the Government (Services) (Short Form), is appropriate
(see 49.502(c)), or one of the clauses prescribed or cited at 49.505(a), (b), or (e), is
appropriate.
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(i) Construction. If the contract is for construction, the contracting officer shall use
the clause with its Alternate |.

(iii) Partial payments. If the contract is with an agency of the U.S. Government or
with State, local, or foreign governments or their agencies, and if the contracting officer
determines that the requirement to pay interest on excess partial payments is
inappropriate, the contracting officer shall use the clause with its Alternate II. In such
contracts for construction, the contracting officer shall use the clause with its Alfernate Ill.

(2) Dismantling and demolition. The contracting officer shall insert the clause at
52.249-3, Termination for Convenience of the Government (Dismantling, Demolition, or
Removal of Improvements) in solicitations and contracts for dismantling, demolition, or
removal of improvements, when a fixed-price contract is contemplated and the contract
amount is expected to exceed the simplified acquisition threshold,. If the contract is with
an agency of the U.S. Government or with State, local, or foreign governments or their
agencies, and if the contracting officer determines that the requirement to pay interest on
excess partial payments is inappropriate, the contracting officer shall use the clause with
its Alternate 1.

(c) Service contracts (short form). The contracting officer shall insert the clause at
52.249-4, Termination for Convenience of the Government (Services) (Short Form), in
solicitations and contracts for services, regardless of value, when a fixed-price contract is
contemplated and the contracting officer determines that because of the kind of services
required, the successful offeror will not incur substantial charges in preparation for and in
carrying out the contract, and would, if terminated for the convenience of the
Government, limit termination settiement charges to services rendered before the date of
termination. Examples of services where this clause may be appropriate are contracts for
rental of unreserved parking space, laundry and drycleaning, etc.

(d) Research and development contracts. The contracting officer shall insert the
clause at 52.249-5, Termination for the Convenience of the Government (Educational and
Other Nonprofit Institutions), in solicitations and contracts when either a fixed-price or
cost-reimbursement contract is contemplated for research and development work with an
educational or nonprofit institution on a no-profit or no-fee basis.

(e) Subcontracts—(1) General use. The prime contractor may find the clause at
52.249-1, Termination for Convenience of the Government (Fixed-Price) (Short Form), or
at 52.249-2, Termination for Convenience of the Government (Fixed-Price), as
appropriate, suitable for use in fixed-price subcontracts, except as noted in subparagraph
(2) below; provided, that the relationship between the contractor and subcontractor is
clearly indicated. Inapplicable conditions (e.g., paragraph (d)) in 52.249-2 should be
deleted and the periods reduced for submitting the subcontractor's termination settlement
proposal (e.g., 6 months), and for requesting an equitable price adjustment (e.g., 45
days).

(2) Research and development. The prime contractor may find the clause at 52.249-
5, Termination for the Convenience of the Government (Educational and Other Nonprofit
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Institutions), suitable for use in subcontracts placed with educational or nonprofit
institutions on a no-profit or no-fee basis; provided, that the relationship between the
contractor and subcontractor is clearly indicated. Inapplicable conditions (e.g., paragraph
(h)) should be deleted, the period for submitting the subcontractor's termination
settlement proposal should be reduced (e.g., 6 months), the subcontract should be
placed on a no-profit or no-fee basis, and the subcontract should incorporate or be
negotiated on the basis of the cost principles in part 31 of the Federal Acquisition
Regulation.

[48 FR 42447, Sept. 19, 1983, as amended at 61 FR 39222, July 26, 1996; 71 FR 57368, Sept.
28, 2006; 72 FR 27389, May 15, 2007]

t Back to Top
49.503 Termination for convenience of the Government and default.

(a) Cost-reimbursement contracts—(1) General use. Insert the clause at 52.249-6,
Termination (Cost-Reimbursement), in solicitations and contracts when a cost-
reimbursement contract is contemplated, except contracts for research and development
with an educational or nonprofit institution on a no-fee basis.

(2) Construction. If the contract is for construction, the contracting officer shall use
the clause with its Alternate |.

(3) Partial payments. If the contract is with an agency of the U.S. Government or with
State, local, or foreign governments or their agencies, and if the contracting officer
determines that the requirement to pay interest on excess partial payments is
inappropriate, the contracting officer shall use the clause with its Affernate Il. In such
contracts for construction, the contracting officer shall use the clause with its Alfernate IIl.

(4) Time-and-material and labor-hour contracts. If the contract is a time-and-material
or labor-hour contract, the contracting officer shall use the clause with its Afternate IV. If
the contract is with an agency of the U.S. Government or with State, local, or foreign
governments or their agencies, and if the contracting officer determines that the
requirement to pay interest on excess partial payments is inappropriate, the contracting
officer shall use the clause with its Alternafe V.

(b) Insert the clause at 52.249-7, Termination (Fixed-Price Architect-Engineer), in
solicitations and contracts for architect-engineer services, when a fixed-price contract is
contemplated.

(c) Subcontracts. The prime contractor may find the clause at 52.249-6, Termination
(Cost-Reimbursement), suitable for use in cost-reimbursement subcontracts; provided,
that the relationship between the contractor and subcontractor is clearly indicated.
Inapplicable conditions (e.g., paragraphs (e), (j) and (n)) should be deleted and the
period for submitting the subcontractor's termination settiement proposal should be
reduced (e.g., 6 months).
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[48 FR 42447, Sept. 19, 1983, as amended at 61 FR 39222, July 26, 1996; 64 FR 51845, Sept.
24, 1999]
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49.504 Termination of fixed-price contracts for default.

(a)(1) Supplies and services. The contracting officer shall insert the clause at
52.249-8, Default (Fixed-Price Supply and Service), in solicitations and contracts when a
fixed-price contract is contemplated and the contract amount is expected to exceed the
simplified acquisition threshold. The contracting officer may use the clause when the
contract amount is at or below the simplified acquisition threshold, if appropriate (e.g., if
the acquisition involves items with a history of unsatisfactory quality).

(2) Transportation. If the contract is for transportation or transportation-related
services, the contracting officer shall use the clause with its Alternate I.

(b) Research and development. The contracting officer shall insert the clause at
52.249-9, Default (Fixed-Price Research and Development), in solicitations and contracts
for research and development when a fixed-price contract is contemplated and the
contract amount is expected to exceed the simplified acquisition threshold, except those
with educational or nonprofit institutions on a no-profit basis. The contracting officer may
use the clause when the contract amount is at or below the simplified acquisition
threshold, if appropriate (e.g., if the contracting officer believes that key personnel
essential to the work may be devoted to other programs).

(c)(1) Construction. The contracting officer shall insert the clause at 52.249-10,
Default (Fixed-Price Construction), in solicitations and contracts for construction, when a
fixed-price contract is contemplated and the contract amount is expected to exceed the
simplified acquisition threshold. The contracting officer may use the clause when the
contract amount is at or below the simplified acquisition threshold, if appropriate (e.g., if
completion dates are essential).

(2) Dismantling and demolition. If the contract is for dismantling, demolition, or
removal of improvements, the contracting officer shall use the clause with its Alternate |I.

(3) National emergencies. If the contract is to be awarded during a period of national
emergency, the contracting officer may use the clause (i) with its Alternate Il when a
fixed-price contract for construction is contemplated, or (ii) with its Alfernate I/l when a
contract for dismantling, demolition, or removal of improvements is contemplated.

[48 FR 42447, Sept. 19, 1983, as amended at 60 FR 34760, July 3, 1995]
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49.505 Other termination clauses.

(a) Personal service contracts. The contracting officer shall insert the clause at
52.249-12, Termination (Personal Services), in solicitations and contracts for personal
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services (see Part 37).

(b) Excusable delays. The contracting officer shall insert the clause at 52.249-14,
Excusable Delays, in solicitations and contracts for supplies, services, construction, and
research and development on a fee basis, when a cost-reimbursement contract is
contemplated. The contracting officer shall also insert the clause in time-and-material
contracts, and labor-hour contracts.

(c) Communication service contracts. This regulation does not prescribe a clause for
the cancellation or termination of orders under communication service contracts with
common carriers because of special agency requirements that apply to these services.
An appropriate clause, however, shall be prescribed at agency level, within those
agencies contracting for these services.

[48 FR 42447, Sept. 19, 1983, as amended at 72 FR 27389, May 15, 2007; 75 FR 34291, June
16, 2010]
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Subpart 49.6—Contract Termination Forms and Formats
t Back to Top

49.601 Notice of termination for convenience.

(See 49.402-3(g) for notice of termination for default.)
t Back to Top
49.601-1 Electronic notice.

The contracting officer may provide expedited notice of termination by electronic
means that includes a requirement for the contractor to confirm receipt. If the contractor
does not confirm receipt promptly, the contracting officer shall resend the notice
electronically, and expedite the letter notice described in 49.601-2. If confirmation of the
electronic notice is received, and the electronic notice includes all content in 49.601-2,
the contracting officer need not send the letter notice described in 49.601-2.

(a) Complete termination. The following electronic notice is suggested for use if a
supply contract is being completely terminated for convenience. If appropriately modified,
the notice may be used for other than supply contracts.

DATE
XYZ Corporation
New York, NY 12345
Contract No. is completely terminated under clause , effective [insert

“immediately, (foday's date)” or “on , 20__", or"as soon as you have delivered, including prior
deliveries, the following items:” (/ist)]. Immediately stop all work, terminate subcontracts, and place no
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further orders except to the extent [insert if applicable “necessary to complete items not terminated or”]
that you or a subcontractor wish to retain and continue for your own account any work-in-process or other
materials. Provide by electronic means similar instructions to all subcontractors and suppliers. Detailed
instructions follow.

Contracting Officer

(b) Partial termination. The following electronic notice is suggested for use if a supply
contract is being partially terminated for convenience. If appropriately modified, the notice
may be used for other than supply contracts.

DATE
XYZ Corporation
New York, NY 12345

Contract No. is partially terminated under clause , effective [insert
“immediately, (foday's date)’or “on 20__"]. Reduce items to be delivered as follows: [insert
instructions]. Immediately stop all work, terminate subcontracts, and place no further orders except as
necessary to perform the portion not terminated or that you or a subcontractor wish to retain and continue
for your account any work-in-process or other materials. Provide by electronic means similar instructions
to all subcontractors and suppliers. Detailed instructions follow.

Contracting Officer

[48 FR 42447, Sept. 19, 1983, as amended at 65 FR 36031, June 6, 2000; 81 FR 83099, Nov.
18, 2016]
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49.601-2 Letter notice.

The following letter notice of termination is suggested for use if a contract for
supplies is being terminated for convenience. With appropriate modifications, it may be
used in terminating contracts for other than supplies and in terminating subcontracts.
This notice shall be sent by certified mail, return receipt requested, or electronically,
provided evidence of receipt is received by the contracting officer. If no prior electronic
notice was issued, or if no confirmation of an electronic notice was received, use the
alternate notice that follows this notice.

line items, etc.”

[At the top of the notice, set out all special details relating to the particular termination; e.g., name
and address of company, contract number of terminated contraci, items, efc.]

(a) Effective date of termination. This confirms the Government's electronic notice to you dated
, 20__, terminating [insert "completely” or “in part”’] Contract No.
(referred to as “the contract”) for the Government's convenience under the clause entitled
[insert title of appropriate termination clause]. The termination is effective on the date and in the manner
stated in the electronic notice.
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(b) Cessation of work and notification to immediate subcontractors. You shall take the following
steps:

(1) Stop all work, make no further shipments, and place no further orders relating to the contract,
except for—

(i) The continued portion of the contract, if any;
(ii) Work-in-process or other materials that you may wish to retain for your own account; or

(iii) Work-in-process that the Contracting Officer authorizes you to continue (A) for safety
precautions, (B) to clear or avoid damage to equipment, (C) to avoid immediate complete spoilage of
work-in-process having a definite commercial value, or (D) to prevent any other undue loss to the
Government. (If you believe this authorization is necessary or advisable, immediately notify the
Contracting Officer by telephone or personal conference and obtain instructions.)

(2) Keep adequate records of your compliance with subparagraph (1) above showing the—
(i) Date you received the Notice of Termination;

(ii) Effective date of the termination; and

(iii) Extent of completion of performance on the effective date.

(3) Fumnish notice of termination to each immediate subcontractor and supplier that will be affected
by this termination. In the notice—

(i) Specify your Government contract number;
(i) State whether the contract has been terminated completely or partially;

(iii) Provide instructions to stop all work, make no further shipments, place no further orders, and
terminate all subcontracts under the contract, subject to the exceptions in subparagraph (1) above;

(iv) Provide instructions to submit any settlement proposal promptly; and
(v) Request that similar notices and instructions be given to its immediate subcontractors.

(4) Notify the Contracting Officer of all pending legal proceedings that are based on subcontracts or
purchase orders under the contract, or in which a lien has been or may be placed against termination
inventory to be reported to the Government. Also, promptly notify the Contracting Officer of any such
proceedings that are filed after receipt of this Notice.

(5) Take any other action required by the Contracting Officer or under the Termination clause in the
contract.

(c) Termination inventory. (1) As instructed by the Contracting Officer, transfer title and deliver to the
Government all termination inventory of the following types or classes, including subcontractor
termination inventory that you have the right to take: [Contracting Officer insert proper identification or
“None”].

(2) To settle your proposal, it will be necessary to establish that all prime and subcontractor
termination inventory has been properly accounted for. For detailed information, see part 45.

(d) Settlements with subcontractors. You remain liable to your subcontractors and suppliers for
proposals arising because of the termination of their subcontracts or orders. You are requested to settle
these settlement proposals as promptly as possible. For purposes of reimbursement by the Government,
settlements will be governed by the provisions of part 49.

(e) Completed end items. (1) Notify the Contracting Officer of the number of items completed under
the contract and still on hand and arrange for their delivery or other disposal (see 49.205).
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(2) Invoice acceptable completed end items under the contract in the usual way and do not include
them in the settlement proposal.

(f) Patents. If required by the contract, promptly forward the following to the Contracting Officer:

(1) Disclosure of all inventions, discoveries, and patent applications made in the performance of the
contract.

(2) Instruments of license or assignment on all inventions, discoveries, and patent applications made
in the performance of the contract.

(9) Employees affected. (1) If this termination, together with other outstanding terminations, will
necessitate a significant reduction in your work force, you are urged to—

(i) Promptly inform the local State Employment Service of your reduction-in-force schedule in
numbers and occupations, so that the Service can take timely action in assisting displaced workers;

(i) Give affected employees maximum practical advance notice of the employment reduction and
inform them of the facilities and services available to them through the local State Employment Service
offices;

(iii) Advise affected employees to file applications with the State Employment Service to qualify for
unemployment insurance, if necessary;

(iv) Inform officials of local unions having agreements with you of the impending reduction-in-force;
and

(v) Inform the local Chamber of Commerce and other appropriate organizations which are prepared
to offer practical assistance in finding employment for displaced workers of the impending reduction-in-
force.

(2) If practicable, urge subcontractors to take similar actions to those described in subparagraph (1)
above,

(h) Administrative. The contract administration office named in the contract will identify the
Contracting Officer who will be in charge of the settlement of this termination and who will, upon request,
provide the necessary settlement forms. Matters not covered by this notice should be brought to the
attention of the undersigned.

(i) Please acknowledge receipt of this notice as provided below.

(Contracting Officer)

(Name of Office)

(Address)

Acknowledgment of Notice

The undersigned acknowledges receipt of a signed copy of this notice on ,20__. Two
signed copies of this notice are returned.
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(Name of Contractor)

By,

(Name)

(Title)

(End of notice)

Alternate notice. Substitute the following paragraph (a) for paragraph (a) of 49.601-2,
Notice of Termination to Prime Contractors, if no prior electronic notice was issued, or if
no confirmation of an electronic notice was received:

(a) Effective date of termination. You are notified that Contract No. (referred to as “the
contract") is terminated [insert “completely” or “in part”] for the Government's convenience
under the clause entitled [insert title of appropriate termination clause]. The termination is
effective [insert either “immediately upon receipt of this Notice" or “on ,20__"or
“as soon as you have delivered, including prior deliveries, the following items:” (/isf)]. Reduce items to be
delivered as follows: [insert instructions).

[48 FR 42447, Sept. 19, 1983, as amended at 65 FR 36031, June 6, 2000; 81 FR 83099, Nov.
18, 2016, 82 FR 4714, Jan. 13, 2017]

t Back to Top
49.602 Forms for settlement of terminated contracts.

The standard forms listed below shall be used for settling terminated prime
contracts. The forms at 49.602-1 and 49.602-2 may also be used for settling terminated
subcontracts. A listing of the Standard forms is located in subpart 53.3.

[48 FR 42447, Sept. 19, 1983, as amended at 83 FR 42574, Aug. 22, 2018]
t Back to Top

49.602-1 Termination settlement proposal forms.

(a) Standard Form 1435, Settlement Proposal (Inventory Basis), shall be used to
submit settlement proposals resulting from the termination of fixed-price contracts if the
proposals are computed on an inventory basis (see 49.206-2(a)).

(b) Standard Form 1436, Settlement Proposal (Total Cost Basis), shall be used to
submit settlement proposals resulting from the termination of fixed-price contracts if the
proposals are computed on a total cost basis (see 49.206-2(b)).

(c) Standard Form 1437, Settlement Proposal for Cost-Reimbursement Type
Contracts, shall be used to submit settlement proposals resulting from the termination of
cost-reimbursement contracts (see 49.302).
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(d) Standard Form 1438, Settlement Proposal (Short Form), shall be used to submit
settlement proposals resulting from the termination of fixed-price contracts if the total
proposal is less than $10,000 (see 49.206-1(d)).

t Back to Top
49.602-2 Inventory forms.

Standard Form (SF) 1428, Inventory Disposal Schedule, and SF 1429, Inventory
Disposal Schedule—Continuation Sheet, shall be used to support settlement proposals
submitted on the forms specified in 49.602-1(b) and (d).

[69 FR 17748, Apr. 5, 2004]
t Back to Top

49.602-3 Schedule of accounting information.

Standard Form 1439, Schedule of Accounting Information, shall be filed in support of
a settlement proposal unless the proposal is filed on Standard Form 1438, Settlement
Proposal (Short Form) (see 49.206-1(e)).

t Back to Top
49.602-4 Partial payments.

Standard Form 1440, Application for Partial Payment, shall be used to apply for
partial payments (see 49.112-1).

t Back to Top
49.602-5 Settlement agreement.

Standard Form 30 (SF 30), Amendment of Solicitation/Modification of Contract, shall
be used to execute a settlement agreement (see 49.109-1).

t Back to Top
49.603 Formats for termination for convenience settlement agreements.

The formats to be used for termination for convenience settlement agreements
should be substantially as shown in this section (see 49.109). Termination contracting
officers (TCO's) may, however, modify the contents of these agreements to conform with
special termination clauses prescribed or authorized by their agencies (e.g., see 49.501
and 49.505(c)).

[48 FR 42447, Sept. 19, 1983, as amended at 72 FR 27389, May 15, 2007]

t Back to Top
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49.603-1 Fixed-price contracts—complete termination.

[Insert the following in Block 14 of SF 30 for settlements of fixed-price contracts
completely terminated.]

(a) This supplemental agreement settles the settlement proposal resulting from the Notice of
Termination dated .

(b) The parties agree to the following:

(1) The Contractor certifies that all contract termination inventory (including scrap) has been retained
or acquired by the Contractor, sold to third parties, returned to suppliers, delivered to or stored for the
Government, or otherwise properly accounted for, and that all proceeds and retention credits have been
used in arriving at this agreement.

(2) The Contractor certifies that each immediate subcontractor, whose settlement proposal is
included in the proposal settled by this agreement, has furnished the Contractor a certificate stating (i)
that all subcontract termination inventory (including scrap) has been retained or acquired by the
subcontractor, sold to third parties, returned to suppliers, delivered to or stored for the Government, or
otherwise properly accounted for, and that all proceeds and retention credits were used in arriving at the
settlement of the subcontract, and (ii) that the subcontractor has received a similar certificate from each
immediate subcontractor whose proposal was included in its proposal.

(3) The Contractor certifies that all items of termination inventory, the costs of which were used in
arriving at the amount of this settlement or the settiement of any subcontract settlement proposal included
in this settlement, (i) are properly allocable to the terminated portion of the contract, (ii) do not exceed the
reasonable quantitative requirements of the terminated portion of the contract, and (iii) do not include any
items reasonably usable without loss to the Contractor on its other work. The Contractor further certifies
that the Contracting Officer has been informed of any substantial change in the status of the items
between the dates of the termination inventory schedules and the date of this agreement.

(4) The Contractor transfers, conveys, and assigns to the Government all the right, title, and interest,
if any, that the Contractor has received, or is entitled to receive, in and to subcontract termination
inventory not otherwise properly accounted for.

(5) The Contractor shall, within 10 days after receipt of the payment specified in this agreement, pay
to each of its immediate subcontractors (or their respective assignees) the amounts to which they are
entitled, after deducting any prior payments and, if the Contractor so elects, any amounts due and
payable to the Contractor by those subcontractors.

(6)(i) The Contractor has received $ for work and services performed, or items delivered,
under the completed portion of the contract. The Government confirms the right of the Contractor, subject
to paragraph (7) below, to retain this sum and agrees that it constitutes a portion of the total amount to
which the Contractor is entitled in settlement of the contract.

(ii) Further, the Government agrees to pay to the Contractor or its assignee, upon presentation of a
proper invoice or voucher, the sum of $ [insert net amount of settlement], arrived at by deducting
from the sum of § [for proposals on an inventory basis insert gross amount of settlement; for
proposals on a total cost basis, insert gross amount of settlement less amount shown in subdivision (6)(i)
above], (A) the amount of $ for all unliquidated partial or progress payments previously made to
the Contractor or its assignee and all unliquidated advance payments (with any interest) and (B) the
amount of $ for all applicable property disposal credits [insert if appropriate, “and (C) the amount
of $ for all other amounts due the Government under this contract, except as provided in
paragraph (7) below"].

(iii) The net settlement of $ in subdivision (ii) above, together with sums previously paid,
constitutes payment in full and complete settiement of the amount due the Contractor for the complete
termination of the contract and of all other demands and liabilities of the Contractor and the Government
under the contract except as provided in paragraph (7) below.
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(7) Regardless of any other provision of this agreement, the following rights and liabilities of the
parties under the contract are reserved:

[The following list of reserved or excepted rights and liabilities is intended fo cover those that should
most frequently be reserved and that should be scrutinized at the time a seftlement agreement is
negotiated (see 49.109-2). The suggested language of the excepted items on the list may be varied at the
discretion of the contracting officer. If accuracy or completeness can be achieved by referencing the
number of a contract clause or provision covering the matter in question, then follow that method of
enumerating reserved rights and liabilities. Omit any of the following that are not applicable and add any
additional exceptions or reservations required.]

(i) All rights and liabilities, if any, of the parties, as to matters covered by any renegotiation authority.

(ii) All rights of the Government to take the benefit of agreements or judgments affecting royalties
paid or payable in connection with the performance of the contract.

(iii) All rights and liabilities, if any, of the parties under those clauses inserted in the contract because
of the requirements of Acts of Congress and Executive Orders, including, without limitation, any
applicable clauses relating to: labor law, contingent fees, domestic articles, and employment of aliens.” [Iif
the contract contains clauses of this character inserted for reasons other than requirements of Acts of
Congress or Executive Orders, the suggested language should be appropriately modified.]

(iv) All rights and liabilities of the parties arising under the contract and relating to reproduction rights,
patent infringements, inventions, or applications for patents, including rights to assignments, invention
reports, licenses, covenants of indemnity against patent risks, and bonds for patent indemnity obligations,
together with all rights and liabilities under the bonds.

(v) All rights and liabilities of the parties, arising under the contract or otherwise, and concerning
defects, guarantees, or warranties relating to any articles or component parts furnished to the
Government by the Contractor under the contract or this agreement.

(vi) All rights and liabilities of the parties under the contract relating to any contract termination
inventory stored for the Government.

(vii) All rights and liabilities of the parties under agreements relating to the future care and disposition
by the Contractor of Government-owned property remaining in the Contractor's custody.

(viii) All rights and liabilities of the parties relating to Government property furnished to the Contractor
for the performance of this contract.

(ix) All rights and liabilities of the parties under the contract relating to options (except options to
continue or increase the work under the contract), covenants not to compete, and covenants of indemnity.

(x) All rights and liabilities, if any, of the parties under those clauses of the contract relating to price
reductions for defective certified cost or pricing data.

(End of agreement)

[48 FR 42447, Sept. 19, 1983, as amended at 60 FR 37773, July 21, 1995; 60 FR 49723, Sept.
26, 1995; 75 FR 53150, Aug. 30, 2010]

t Back to Top
49.603-2 Fixed-price contracts—partial termination.

[Insert the following in Block 14 of SF 30 for settlements of fixed-price contracts
patrtially terminated.]

(a) This supplemental agreement settles the settlement proposal resulting from the Notice of
Termination dated :
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(b) The parties agree to the following:

(1) The terminated portion of the contract is as follows: [specify the terminated portion clearly as to (i)
line item numbers, (ii) descriptions, (iij) quantity terminated, (iv) unit price of items, (v) total price of
terminated items, and (vi) any other explanation necessary to avoid uncertainty or misunderstanding].

(2) The Contractor certifies that all contract termination inventory (including scrap) has been retained
or acquired by the Contractor, sold to third parties, returned to suppliers, delivered to or stored for the
Government, or otherwise properly accounted for, and that all proceeds and retention credits have been
used in arriving at this agreement.

(3) The Contractor certifies that each immediate subcontractor, whose settlement proposal is
included in the proposal settled by this agreement, has furnished the Contractor a certificate stating (i)
that all subcontract termination inventory (including scrap) has been retained or acquired by the
subcontractor, sold to third parties, returned to suppliers, delivered to or stored for the Government, or
otherwise properly accounted for, and that all proceeds and retention credits were used in arriving at the
settlement of the subcontract, and (ii) that the subcontractor has received a similar certificate from each
immediate subcontractor whose proposal was included in its proposal.

(4) The Contractor certifies that all items of termination inventory, the costs of which were used in
arriving at the amount of this settlement or the settlement of any subcontract settlement proposal included
in this settlement, (i) are properly allocable to the terminated portion of the contract, (ii) do not exceed the
reasonable quantitative requirements of the terminated portion of the contract, and (iii) do not include any
items reasonably usable without loss to the Contractor on its other work, The Contractor further certifies
that the Contracting Officer has been informed of any substantial change in the status of the items
between the dates of the termination inventory schedules and the date of this agreement.

(5) The Contractor transfers, conveys, and assigns to the Government all the right, title, and interest,
if any, that the Contractor has received, or is entitled to receive, in and to subcontract termination
inventory not otherwise properly accounted for.

(6) The Contractor shall, within 10 days after receipt of the payment specified in this agreement, pay
to each of its immediate subcontractors (or their respective assignees) the amounts to which they are
entitled, after deducting any prior payments and, if the Contractor so elects, any amounts due and
payable to the Contractor by those subcontractors.

(7)(i) The Government agrees to pay to the Contractor or its assignee, upon presentation of a proper
invoice or voucher, the sum of $ [insert net amount of settlement], arrived at by deducting from
$ [insert gross amount of settlement], (A) the amount of $ for all unliquidated partial or
progress payments previously made to the Contractor or its assignee and all unliquidated advance
payments (with any interest) applicable to the terminated portion of the contract and (B) the amount of
$ for all applicable property disposal credits.

(i) The net settlement of $ in subdivision (i) above, together with sums previously paid,
constitutes payment in full and complete settlement of the amount due the Contractor for the terminated
portion of the contract, except as provided in subparagraph (8) below.

(iii) Upon payment of the net settlement of § , all obligations of the Contractor to perform
further work or services or to make further deliveries under the terminated portion of the contract and all
obligations of the Government to make further payments or carry out other undertakings concerning the
terminated portion of the contract shall cease; provided, that nothing in this agreement shall impair or
affect any covenants, terms, or conditions of the contract relating to the completed or continued portion of
this contract.

(8) Regardless of any other provision of this agreement, the following rights and liabilities of the
parties under the contract are reserved:

[The following list of reserved or excepted rights and liabilities is intended to cover those that should
most frequently be reserved and that should be scrutinized at the time a settlement agreement is
negotiated (see 49.109-2). The suggested language of the excepted items on the list may be varied at the
discretion of the contracting officer. If accuracy or completeness can be achieved by referencing the
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enumerating reserved rights and liabilifies. Omit any of the following that are not applicable and add any
additional exceptions or reservations required.]

(i) All rights and liabilities, if any, of the parties, as to matters covered by any renegotiation authority.

(ii) All rights of the Government to take the benefit of agreements or judgments affecting royalties
paid or payable in connection with the performance of the contract.

(iii) All rights and liabilities, if any, of the parties under those clauses inserted in the contract because
of the requirements of Acts of Congress and Executive Orders, including, without limitation, any
applicable clauses relating to: labor law, contingent fees, domestic articles, and employment of aliens. [/f
the contract contains clauses of this character inserted for reasons other than requirements of Acts of
Congress or Executive Orders, the suggested language should be appropriately modified.]

(iv) All rights and liabilities of the parties arising under the contract and relating to reproduction rights,
patent infringements, inventions, or applications for patents, including rights to assignments, invention
reports, licenses, covenants of indemnity against patent risks, and bonds for patent indemnity obligations,
together with all rights and liabilities under the bonds.

(v) All rights and liabilities of the parties, arising under the contract or otherwise, and concerning
defects, guarantees, or warranties relating to any articles or component parts furnished to the
Government by the Contractor under the contract or this agreement.

(vi) All rights and liabilities of the parties under the contract relating to any contract termination
inventory stored for the Government,

(vii) All rights and liabilities, if any, of the parties under those clauses of the contract relating to price
reductions for defective certified cost or pricing data.

(End of agreement)

[48 FR 42447, Sept. 19, 1983, as amended at 60 FR 37773, July 21, 1995; 60 FR 49723, Sept.
26, 1995; 75 FR 53150, Aug. 30, 2010; 82 FR 4714, Jan. 13, 2017]

t Back to Top

49.603-3 Cost-reimbursement contracts—complete termination, if settlement
includes cost.

[Insert the following in Block 14 of SF 30 for settlement of cost-reimbursement
contracts that are completely terminated, if settlement includes costs.]

(a) This supplemental agreement settles the settlement proposal resulting from the Notice of
Termination dated .

(b) The parties agree to the following:

(1) The Contractor certifies that all contract termination inventory (including scrap) has been retained
or acquired by the Contractor, sold to third parties, returned to suppliers, delivered to or stored for the
Government, or otherwise properly accounted for, and that all proceeds and retention credits have been
used in arriving at this agreement.

(2) The Contractor certifies that each immediate subcontractor, whose settlement proposal is
included in the proposal settled by this agreement, has furnished the Contractor a certificate stating (i)
that all subcontract termination inventory (including scrap) has been retained or acquired by the
subcontractor, sold to third parties, returned to suppliers, delivered to or stored for the Government, or
otherwise properly accounted for, and that all proceeds and retention credits were used in arriving at the
settlement of the subcontract, and (ji) that the subcontractor has received a similar certificate from each
immediate subcontractor whose proposal was included in its proposal.
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(3) The Contractor certifies that all items of termination inventory, the costs of which were used in
arriving at the amount of this settlement or the settlement of any subcontract settlement proposal included
in this settlement, (i) are properly allocable to the terminated portion of the contract, (ii) do not exceed the
reasonable quantitative requirements of the terminated portion of the contract, and (jii) do not include any
items reasonably usable without loss to the Contractor on its other work. The Contractor further certifies
that the Contracting Officer has been informed of any substantial change in the status of the items
between the dates of the termination inventory schedules and the date of this agreement.

(4) The Contractor transfers, conveys, and assigns to the Government all the right, title, and interest,
if any, that the Contractor has received, or is entitled to receive, in and to subcontract termination
inventory not otherwise properly accounted for.

(5) The Contractor shall, within 10 days after receipt of the payment specified in this agreement, pay
to each of its immediate subcontractors (or their respective assignees) the amounts to which they are
entitled, after deducting any prior payments and, if the Contractor so elects, any amounts due and
payable to the Contractor by those subcontractors.

(6)(i) The Contractor has received $ for work and services performed, or articles delivered,
under the contract before the effective date of termination. The Government confirms the right of the
Contractor, subject to paragraph (7) below, to retain this sum and agrees that it constitutes a portion of
the total amount to which the Contractor is entitled in complete and final settlement of the contract.

(i) Further, the Government agrees to pay to the Contractor or its assignee, upon presentation of a
proper invoice or voucher, the sum of $ linsert net amount of settlement], arrived at by deducting
from the sum of § [insert gross amount of settlement less amount shown in subdivision (6)(i) above]
(A) the amount of § for all unliquidated partial or progress payments previously made to the
Contractor or its assignee and all unliquidated advance payments (with any interest), (B) the amount of
$ for all applicable property disposal credits [insert if appropriate, “and (C) the amount of $ for
all other amounts due the Government under this contract, except as provided in paragraph (7) below."]

(iii) The net settlement of $ in subdivision (i) above, together with sums previously paid,
constitutes payment in full and complete settlement of the amount due the Contractor for the complete
termination of the contract and of all other demands and liabilities of the Contractor and the Government
under the contract, except as provided in paragraph (7) below.

(7) Regardless of any other provision of this agreement, the following rights and liabilities of the
parties under the contract are reserved:

[The following list of reserved or excepted rights and liabilities is intended to cover those that should
most frequently be reserved and that should be scrutinized at the time a settlement agreement is
negotiated (see 49.109-2). The suggested language of the excepted items on the list may be varied at the
discretion of the contracting officer. If accuracy or completeness can be achieved by referencing the
number of a contract clause or provision covering the matter in question, then follow that method of
enumerating reserved rights and liabilities. Omit any of the following that are not applicable and add any
additional exceptions or reservations required.]

(i) All rights and liabilities, if any, of the parties, as to matters covered by any renegotiation authority.

(ii) All rights of the Government to take the benefit of agreements or judgments affecting royalties
paid or payable in connection with the performance of the contract.

(iii) All rights and liabilities, if any, of the parties under those clauses inserted in the contract because
of the requirements of Acts of Congress and Executive Orders, including, without limitation, any
applicable clauses relating to: labor law, contingent fees, domestic articles, and employment of aliens.” [/f
the contract contains clauses of this character inserted for reasons other than requirements of Acts of
Congress or Executive Orders, the suggested language should be appropriately modified.]

(iv) All rights and liabilities of the parties arising under the contract and relating to reproduction rights,
patent infringements, inventions, or applications for patents, including rights to assignments, invention
reports, licenses, covenants of indemnity against patent risks, and bonds for patent indemnity obligations,
together with all rights and liabilities under the bonds.
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(v) All rights and liabilities of the parties, arising under the contract or otherwise, and concerning
defects, guarantees, or warranties relating to any articles or component parts furnished to the
Government by the Contractor under the contract or this agreement,

(vi) All rights and liabilities of the parties under the contract relating to any contract termination
inventory stored for the Government.

(vii) All rights and liabilities of the parties under agreements relating to the future care and disposition
by the Contractor of Government-owned property remaining in the Contractor's custody.

(viii) All rights and liabilities of the parties relating to Government property furnished to the Contractor
for the performance of this contract.

(ix) All rights and liabilities of the parties under the contract relating to options (except options to
continue or increase the work under the contract), covenants not to compete, and covenants of indemnity.

(x) Unresolved demands or assertions by the Contractor against the Government for costs under
Government Accountability Office exceptions or other costs of the same nature that are excluded from
the settlement without prejudice to the rights of either party, as follows: [Insert amount and describe
charges not waived.]

(xi) Claims by the Contractor against the Government, when the Contractor’s rights of reimbursement
are disputed, that are excluded without prejudice to the rights of either party are as follows: [Insert the
amounts and describe the claims on which the Contracting Officer has made findings and has disallowed
and on which the Contractor has taken, or intends to take, timely appeal.]

(xii) Unresolved demands or assertions by the Contractor against the Government that are unknown
in amount and involve costs alleged to be reimbursable under the contract are as follows: [Insert the
estimated amounts and describe the charges.]

(xiii) Unknown amounts alleged by the Contractor against the Government, based upon responsibility
of the Contractor to third parties that involve costs reimbursable under the contract.

(xiv) Debts due the Government by the Contractor that are based on refunds, rebates, credits, or
other amounts not now known to the Government, with interest, now due or that may become due the
Contractor from third parties, if the amounts arise out of transactions for which reimbursement has been
made to the Contractor under the contract. The Contractor shall pay to the Government, within 30 days
after receipt, any of these amounts that become due from any third party or any other source. Interest at
the rate established by the Secretary of the Treasury under 50 U.S.C. (App.) 1215(b)(2) shall accrue and
shall be paid to the Government on any amounts that remain unpaid after the 30-day period.

(xv) All rights and liabilities, if any, of the parties under those clauses of the contract relating to price
reductions for defective certified cost or pricing data.

(End of agreement)

[48 FR 42447, Sept. 19, 1983, as amended at 60 FR 37773, July 21, 1995; 60 FR 49723, Sept.
26, 1995; 71 FR 57380, Sept. 28, 2006; 75 FR 53150, Aug. 30, 2010]

t Back to Top

49.603-4 Cost-reimbursement contracts—complete termination, with settlement
limited to fee.

[Insert the following in Block 14 of SF 30 for settlement of cost-reimbursement
contiracts that are completely terminated, if settlement is limited to fee.]

(a) This supplemental agreement settles the amount of fee due under the contract, terminated in its
entirety by Notice of Termination dated .



168a

(b) The parties agree to the following:

(1) The Contractor has received $ on account of its fee under the contract before the effective
date of termination.

(2) The Government agrees to pay to the Contractor or its assignee, upon presentation of a proper
invoice or voucher, $ [insert net amount to be paid on account of fee]. This sum, with sums
previously paid, constitutes payment in full and complete settlement of the amount due the Contractor on
account of its fee under the contract.

(3) The Contractor's allowable costs under the contract will be paid under the terms and conditions of
the contract and parts 31 and 49 of the Federal Acquisition Regulation.

[Insert subparagraph (3) only if there are costs to be vouchered out (see 49.302) or if there are costs
to be covered later by a separate settlement agreement.]

(4) Regardless of any other provision of this agreement, the following rights and liabilities of the
parties under the contract are reserved:

[The following list of reserved or excepted rights and liabilities is intended fo cover those that should
most frequently be reserved and that should be scrutinized at the time a seftlement agreement is
negotiated (see 49.109-2). The suggested language of the excepted items on the list may be varied at the
discretion of the contracting officer. If accuracy or completeness can be achieved by referencing the
number of a contract clause or provision covering the matter in question, then follow that method of
enumerating reserved rights and liabilities. Omit any of the following that are not applicable and add any
additional exceptions or reservations required.]

(i) All rights and liabilities, if any, of the parties, as to matters covered by any renegotiation authority.

(ii) All rights and liabilities, if any, of the parties under those clauses inserted in the contract because
of the requirements of Acts of Congress and Executive Orders, including, without limitation, any
applicable clauses relating to: labor law, contingent fees, domestic articles, and employment of aliens. [/f
the contract contains clauses of this character inserted for reasons other than requirements of Acts of
Congress or Executive Orders, the suggested language should be appropriately modified.]

(iii) All rights and liabilities of the parties arising under the contract and relating to reproduction rights,
patent infringements, inventions, or applications for patents, including rights to assignments, invention
reports, licenses, covenants of indemnity against patent risks, and bonds for patent indemnity obligations,
together with all rights and liabilities under the bonds.

(iv) All rights and liabilities of the parties, arising under the contract or otherwise, and concerning
defects, guarantees, or warranties relating to any articles or component parts furnished to the
Government by the Contractor under the contract or this agreement,

(v) All rights and liabilities of the parties under agreements relating to the future care and disposition
by the Contractor of Government-owned property remaining in the Contractor's custody.

(vi) All rights and liabilities of the parties relating to Government property furnished to, or acquired by,
the Contractor for the performance of the contract.

(vii) All rights and liabilities of the parties under the contract relating to options (except options to
continue or increase the work under the contract), covenants not to compete, and covenants of indemnity.

(viii) All rights and liabilities, if any, of the parties under those clauses of the contract relating to price
reductions for defective certified cost or pricing data.

(End of agreement)

[48 FR 42447, Sept. 19, 1983, as amended at 60 FR 37773, July 21, 1995; 60 FR 49723, Sept.
26, 1995; 75 FR 53150, Aug. 30, 2010]
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49.603-5 Cost-reimbursement contracts—partial termination.

[Insert the following in Block 14 of SF 30, Amendment of Solicitation/Modification of
Contract, for settlement agreements for cost-reimbursement contracts as a result of
partial termination.)

(a) This supplemental agreement settles the termination settlement proposal resulting from the
Notice of Termination dated

(b) The parties agree as follows:

(1) The contract is amended by deleting the terminated portion as follows: [specify the terminated
portion clearly as to (i) line item numbers, (i) descriptions, (iii) quantity terminated, (iv) unif and total price
of terminated items, and (v) any other explanation necessary to avoid uncertainty or misunderstanding].

(2) The fee stated in the contract is decreased by $ , from $ to$

[Insert, if appropriate, “(3) The estimated cost of the contract is decreased by $ , from §
to$ 2

(c) The Contractor's allowable costs and earned fee, if any, for the terminated portion of the contract
will continue to be reimbursed on SF 1034, Public Voucher for Purchase and Services Other Than
Personal, under the applicable provisions of the contract and part 31 of the Federal Acquisition
Regulation.

(End of agreement)
[48 FR 42447, Sept. 19, 1983, as amended at 82 FR 4714, Jan. 13, 2017]

t Back to Top
49.603-6 No-cost settlement agreement—complete termination.

[Insert the following in Block 14 of SF 30 if a no-cost settlement agreement, under a
complete termination, is to be executed.]

(a) This supplemental agreement [insert “modifies the contract to reflect a no-cost settlement
agreement with respect to the Notice of Termination dated " or, if not previously terminated,
“terminates the contract in its entirety”.]

(b) The parties agree as follows:

The Contractor unconditionally waives any charges against the Government because of the
termination of the contract and, except as set forth below, releases it from all obligations under the
contract or due to its termination. The Government agrees that all obligations under the contract are
concluded, except as follows:

[List reserved or excepted rights and liabilities. See 49.109-2 and 49.603-1(b)(7).]
(End of agreement)
t Back to Top

49.603-7 No-cost settlement agreement—partial termination.
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[Insert the following in Block 14 of SF 30 if a no-cost settlement agreement, under a
partial termination, is to be executed.]

(a) This supplemental agreement modifies the contract to reflect a no-cost setilement agreement with
respect to the Notice of Termination dated .

(b) The parties agree as follows:

(1) The terminated portion of the contract is as follows: [Specify (i) line item numbers, (ii)
descriptions, (iii} quantity terminated, (iv) unit and total price of terminated items, and (v) any other
explanation necessary to avoid uncertainty or misunderstanding.]

(2) The Contractor unconditionally waives any charges against the Government arising under the
terminated portion of the contract or by reason of its termination, including, without limitation, all
obligations of the Government to make further payments or to carry out any further undertakings under
the terminated portion of the contract. The Government acknowledges that the Contractor has no
obligation to perform further work or services or to make further deliveries under the terminated portion of
the contract. Nothing in this paragraph affects any other covenants, terms, or conditions of the contract.
Under the terminated portion of the contract, the following rights and liabilities of the parties are reserved:

[List reserved or excepted rights and liabilities. See 49.109-2 and 49.603-1(b)(7).]
(End of agreement)
[48 FR 42447, Sept. 19, 1983, as amended at 82 FR 4714, Jan. 13, 2017]
t Back to Top

49.603-8 Fixed-price contracts—settlements with subcontractors only.

[Insert the following in Block 14 of SF 30 for settlements of fixed-price contracts
covering only settlements with subcontractors.]

(a) This agreement settles that portion of the settlement proposal of the Contractor that is based
upon termination of the following subcontracts entered into in performing this contract:

[Insert a list of the terminated subcontracts included in this seitlement.]
(b) The parties agree to the following:

(1) The Contractor certifies that each immediate subcontractor, whose settlement proposal is
included in the proposal settled by the agreement, has furnished the Contractor a certificate stating (i)
that all subcontract termination inventory (including scrap) has been retained or acquired by the
subcontractor, sold to third parties, returned to suppliers, delivered to or stored for the Government, or
otherwise properly accounted for, and that all proceeds and retention credits were used in arriving at the
settlement of the subcontract, and (ii) that the subcontractor has received a similar certificate from each
immediate subcontractor whose proposal was included in its proposal.

(2) The Contractor certifies that all items of termination inventory, the costs of which were used in
arriving at the amount of this settlement or the settlement of any subcontract settlement proposal included
in this settlement, (i) are properly allocable to the terminated portion of the contract, (ii) do not exceed the
reasonable quantitative requirements of the terminated portion of the contract, and (iii) do not include any
items reasonably usable without loss to the Contractor on its other work, The Contractor further certifies
that the Contracting Officer has been informed of any substantial change in the status of the items
between the dates of the termination inventory schedules and the date of this agreement.

(3) The Contractor transfers, conveys, and assigns to the Government all the right, title, and interest,
if any, that the Contractor has received or is entitled to receive, in and to subcontract termination
inventory not otherwise properly accounted for.
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(4) The Contractor shall, within 10 days after receipt of the payment specified in this agreement, pay
to each of its immediate subcontractors (or their respective assignees) the amounts to which they are
entitled, after deducting any prior payments and, if the Contractor so elects, any amounts due and
payable to the Contractor by those subcontractors.

(5) The Government agrees to pay the Contractor or its assignee, upon presentation of a proper
invoice or voucher, $ [insert net amount of settlement], which, together with the amount of $
previously paid the Contractor as partial, progress, or advance payments, constitutes payment in full and
complete settlement, except as provided in subparagraph (b)(6) below, of the amount due the Contractor
for that portion of its settlement proposal that is based upon termination of the subcontracts listed above.

(6) Regardless of any other provision of this agreement, the following rights and liabilities of the
parties under the contract are reserved: [List reserved or excepted rights and liabilities. See 49.109-2 and
49.603-1(b)(7).]

(End of agreement)

t Back to Top
49.603-9 Settlement of reservations.

[Insert the following in Block 14 of SF 30 for settlement of reservations.]

(a) Supplemental Agreement No. , dated , was executed to reflect the settlement of the
termination of this contract. The supplemental agreement excepted from the settlement certain items
described in the agreement including the items described in paragraph (b) below. This supplemental
agreement settles those items listed in paragraph (b) below.

(b) The parties agree to the following:

(1) The Government agrees to pay the Contractor $ for the following reserved or excepted
items:* [List items.]

(2) The Contractor releases and forever discharges the Government from all liability and from all
existing and future claims and demands that it may have under this contract, insofar as it pertains to the
contract, for the items described in subparagraph (1) above.*

[*When payment is due the Government, reverse the words Government and Contractor in
subparagraphs (b)(1) and (b)(2).]

(End of agreement)

t Back to Top
49.604 Release of excess funds under terminated contracts.

The following format shall be used to recommend the release of excess funds under
terminated contracts, except if the contracting office retains responsibility for settlement
of the termination:

FROM: Termination Contracting Officer ___ [address]
TO: Contracting office ____ [address]

SUBJ: Terminated Contract No. __ with __ [Contractor]
Refs:
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(a) [Cite termination notice and effective date.]
(b) [Cite prior letters releasing excess funds, if any.]
1. Referenced termination notice, ___[insert “completely” or “partially”] terminated contract ___.

2. Based on the best information available, it is estimated that the gross settlement cost will be
$ . The amount available for release as excess to the contract is $ . Any payments
previously made to the Contractor for terminated items have been considered in amiving at the above
amounts.

[/f prior letters recommending release of excess funds are cited, use the following as paragraph 2:
“The estimated settlement costs previously reported by reference (b) in the amount of $ are
revised. On the best evidence now available, it is estimated that the settlement costs will be $
The additional amount available for release is $ "]

3. The related appropriations and amounts involved are:

Epproprlations |Allocatad Amounts | I

Copies to:

Paying Office
Accounting and Finance Office

Other
t Back to Top

49.605 Request to settle subcontractor settlement proposals.

Contractors requesting authority to settle subcontractor settlement proposals shall
furnish applicable information from the list below and any additional information required
by the contracting officer:

(a) Name of contractor and address of principal office.

(b) Name and location of divisions of the applicant's plant for which authorization is
requested.

(c) An explanation of the necessity and justification for the authorization requested.

(d) A full description of the applicant's organization for handling terminations,
including the names of the officials in charge of processing and settling proposals.

(e) The number and dollar amount (estimated if necessary) of uncompleted contracts
with Government agencies and the percentage applicable to each agency.

(f) The number and dollar amount (estimated if necessary) of uncompleted
subcontracts under Government contracts and the percentage applicable to each

agency.
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(g) The extent of the applicant's experience in termination matters, including the
handling of proposals of subcontractors.

(h) The approximate amount and general nature of terminations of the applicant
currently in process.

(i) A statement that no other application has been made for any division of the
applicant's plant covered by the application or, if one has been made, a full statement of
the facts.

(i) The limit of authorization requested.
t Back to Top
49.606 Granting subcontract settlement authorization.

Contracting officers shall use the following format when granting subcontract
settlement authorization:

LETTER OF AUTHORIZATION

(a) Your request of ___ (date) is approved, and you are authorized, subject to the limitations of
subsection 49.108-4 and those stated below, to settle, without further approval of the Government, all
subcontracts and purchase orders terminated by you as a result of a Government contract being
terminated or modified (1) for the convenience of the Government or (2) under any other circumstances
that may require the Government to bear the cost of their settiement.

(b) This authorization does not extend to the disposition of Government-furnished material or articles
completed but undelivered under the subcontract or purchase order, as these require screening and
approval of disposal actions by the Government, except that allocable completed articles may be
disposed of without Government approval or screening if the total amount (at subcontract price) when
added to the amount of settlement (as computed below) does not exceed $ [insert limit of
authorization being granted].

(c) This authorization is subject to the following conditions and requirements:

(1) The amount of the subcontract termination settlement does not exceed $ [insert limit of
authorization being granted], computed as follows:

(i) Do not deduct advance or partial payments or credits for retention or other disposal of termination
inventory allocated to the settlement proposal.

(i) Deduct amounts payable for completed articles or work at the contract price or for the settlement
of termination proposals of subcontractors (except those settlements that have not been approved by the
Government).

(2) Any termination inventory involved has been disposed of under subsection 49.108-4, except that
screening and Government approval of scrap and salvage determinations are not required.

(3) The Contracting Officer may incorporate into each Notice of Termination specific instructions
about the disposition of specific items of termination inventory, or the Contracting Officer may, at any time
before final settlement, issue specific instructions. These instructions will not affect any disposal action
taken by you or your subcontractors before their receipt.

(4) The settlements made by you with your subcontractors and suppliers under this authorization,
including sales, retention, or other dispositions of property involved in making these settlements, are
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reimbursable under part 49 and the Termination clause of the contract, and do not require approval of the
Contracting Officer.

(5) Any number of separate settlements of $ [insert limit of authorization granted)] or less may
be made with a single subcontractor. Settlement proposals that would normally be included in a single
proposal; e.g., those based on a series of separate orders for the same item under one contract, should
be consolidated whenever possible and shall not be divided to bring them within the authorization.

(6) This authorization does not apply if a subcontractor or supplier is affiliated with you. For this
purpose, you should consider a contractor to be affiliated with you if you are under common control or if
there is any common interest between you by reason of stock ownership, or otherwise, that is sufficient to
create a reasonable doubt that the bargaining between you is completely at arm's length.

(7) A representative of this office will, from time to time, review the methods used in negotiating
settlements with your subcontractors and will make a selective examination of the settlements made by
you. If the review indicates that you are not adequately protecting the Government's interest, this
delegation will be revoked.

(End of letter)
t Back to Top

49.607 Delinquency notices.

The formats of the delinquency notices in this section may be used to satisfy the
requirements of 49.402-3. All notices will be sent with proof of delivery requested. (See
subpart 42.13 for stop-work orders.)

(a) Cure notice. If a contract is to be terminated for default before the delivery date, a
Cure Notice is required by the Default clause. Before using this notice, it must be
ascertained that an amount of time equal to or greater than the period of cure remains in
the contract delivery schedule or any extension to it. If the time remaining in the contract
delivery schedule is not sufficient to permit a realistic cure period of 10 days or more, the
Cure Notice should not be issued. The Cure Notice may be in the following format:

CURE NOTICE

You are notified that the Government considers your ____ [specify the contractor's failure or failures] a
condition that is endangering performance of the contract. Therefore, unless this condition is cured within
10 days after receipt of this notice [or insert any longer time that the Contracting Officer may consider
reasonably necessary], the Government may terminate for default under the terms and conditions of the
___[insert clause title] clause of this contract.

(End of notice)

(b) Show cause notice. If the time remaining in the contract delivery schedule is not
sufficient to permit a realistic cure period of 10 days or more, the following Show Cause
Notice may be used. It should be sent immediately upon expiration of the delivery period.

SHOW CAUSE NOTICE

Since you have failed to ___[insert “perform Contract No. ____ within the time required by its terms”,
or “cure the conditions endangering performance under Contract No. ____ as described to you in the
Government's letter of (date)"], the Government is considering terminating the contract under the
provisions for default of this contract. Pending a final decision in this matter, it will be necessary to
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determine whether your failure to perform arose from causes beyond your control and without fault or
negligence on your part. Accordingly, you are given the opportunity to present, in writing, any facts
bearing on the question to [insert the name and complete address of the contracting officer], within
10 days after receipt of this notice. Your failure to present any excuses within this time may be considered
as an admission that none exist. Your attention is invited to the respective rights of the Contractor and the
Government and the liabilities that may be invoked if a decision is made to terminate for default.

Any assistance given to you on this contract or any acceptance by the Government of delinquent
goods or services will be solely for the purpose of mitigating damages, and it is not the intention of the
Government to condone any delinquency or to waive any rights the Government has under the contract.

(End of notice)
[48 FR 42447, Sept. 19, 1983, as amended at 60 FR 48250, Sept. 18, 1995]

t Back to Top

Need assistance?
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NATIONAL PARK SERVICE TAKE PRIDE®

DENVER SERVICE CENTER INAMERICA
12795 W. ALAMEDA PARKWAY
P.O. BOX 25287
IN REPLY REFER TO: DENVER, COLORADO 802250287
D5215 (DSC-CS)
EVER-137534
Contract No. C5297080232
Contract Award September 18, 2008
To: Contract Files, Denver Service Center
From: ~ Contracting Officer, Denver Service Center {Source Selection Official)

Reference:  Everglades National Park, Dade County, Florida, Solicitation No.
1443N5297080232, Land Restoration and Land Clearing, Package No. EVER-

137534
Subject: Source Selection Memorandum

Encl: (1) Offerors’ Responsiveness to Min Tech Req.
(2) Source Selection Plan
(3) TEP Report
(4) Abstract of Initial Offers
(5) Abstract of Final Offers

1. Purpose:

This memorandum documents the rationale for award of subject Indefinite Delivery/Indefinite
Quantity Contract No. 5297080232 to Westwind Contracting, Inc. (Westwind) for Land
Restoration and Land Clearing at the Everglades National Park, Dade County, Florida. The
scope includes work to ecologically restore areas and manage vegetation though land clearing or
some combination thereof where anthropogenically derived soils and/or altered hydrology are
controlling vegetation. After consulting with legal and technical advisors, the Source Selection
Official/Contracting Officer determined that multiple awards would not be practical for this
requirement. The minimum guarantee amount is $2 million worth of services during the life of
the contract, including the base and all options exercised. The total quantity of services ordered
in all orders shall not exceed $24 million worth of services during the base year, and shall not
exceed $26 million during each of the option year periods.

2. Background:

a. Secretarial approval and/or Director’s approval are not required for this project since this
is a Centennial project and per the WASO Solicitor (see emails in the file). Current available
funds for award total R #R5297080232). Another approximately | N N
is expected to be made available for award prior to the end of the fiscal year. The Scope of

| Appx3520 Redacted for Public Version
CBCA 4968 Rule 4 Tab 115 - Page 1 of 67

748




(PM, Tom Murphy) and the Park COR (CO
Estimate (IGE) for this project ranges from
ver five years

from

| 189
2008 09 18 s Source Stion Mor® 2
(part of Agency Report tab 11)

Work, Government Estimate, and Purchase Request were received from the Project Manager
R, Jonathan Taylor). The Independent Government

mor the base year and
ase and all options). The IGE was based on

historical prices, market research, and previous Government contract prices.

b. The SBA screening process was performed for the subject requirement on 6/10/08, The

results of the SBA searches are included in the table that follows:

8(a) 54 firms
HUBZone 10 firms (Florida only) 183 nationwide
Service-Disabled Veteran 33 firms (Florida only) 5 nationwide

Although
anticipated service contract resulting from the subject solicitati

amount of $120 million total for the base and options

Il Which far exce
Additionally, a review of

the firms

of approximately
it would be unlikely

had ann 1t

required for this requirement.

the SBA search resulted in contractors being found in each category, the
on is estimated for a not-to-exceed

eds to size standard of $13 million for NAICS code 562910.

some of the firms that were listed in the searches revealed that a few of
but most of them only had annual revenues
or less. Consequently, the Contracting Officer determined that
that a small business could successfully handle a contract of the magnitude

Contrary to the above determination, the SBA would not authorize full and open

competition or sign the
code 542910 contained
also specified an employee size standard of 500 em
e for small businesses subject to thi

requirement asid
1d not be overly restricted and small businesses would have the opportunity to

competition wou

compete for this contract.

DI-1886 unless the contract was set aside for small business. NAICS

a dual size standard. In addition to the dollar standard, the NAICS code
ployees. SBA directed us to set the

is 500 employee size standard. By doing so,

Based on the above, on 6/12/08, the Small Business Administration approved Form DI-

1886 setting the p
synopsized for a small bus

websites

on 5/30/08.

rocurement aside for small businesses. This procurement was advertised/
iness set-aside via FedBizOpps and the National Business Center

c. On June 16,2008, Solicitation No. N5297080232, was issued electronically via the

FedBizOpps and National Business Center webs

21,2008

at 3:00 pm MT.

ites with a proposal submission deadline of July

d. The Contract Specialist (CS, Katie Hoover), Contracting Officer (CO, Joelle

Mascarenas), and
pre-proposal confe
minutes were poste

websites.

CBCA 4968 Rule 4

the Contracting Officer’s Representative (COR, Jonathan Taylor) attended a
rence held at Everglades National Park on June 26 and 27, 2008. The meeting
d in Amendment 0003 on FedBizOpps and the National Business Center
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e. The following amendments were issued prior to the solicitation closing:

Amendment 0001, dated 6/17/08, incorporated the attachments that were inadvertently
not attached to the solicitation in the original posting. '

Amendment 0002, dated 6/18/08, clarified/corrected some of the contract clausés.

Amendment 0003, dated 7/2/08, incorporated changes/clarifications and included
information from the pre-proposal meeting. A revised Contract Price Schedule was included.

Amendment 0004, dated 7/10/08, incorporated changes/clarifications and responses to
potential offerors’ questions. A revised Contract Price Schedule was included and the proposal
submission deadline was extended until 7/25/08.

Amendment 0005, dated 7/21/08, incorporated more clarifications and responses to
potential offerors’ questions. A revised Contract Price Schedule was included.

Amendment 0006, dated 7/22/08, incorporated more clarifications and responses to
potential offerors’ questions. The proposal submission deadline was extended until 7/30/08.

Amendment 0007, dated 7/28/08, incorporated a final round of clarifications and
responses to potential offerors questions. . _

£ The solicitation closed on 7/30/08 at 3:00 pm MDT. Seven proposals were received by
the closing time. One proposal (Earth Balance) was received two hours after the proposal
submission deadline. A Late Proposal Notification letter was sent to the offeror on
8/20/08 in response to their request for consideration.

Of the offers submitted, only three offerors (Bul-Hed Corp, Westwind Contracting, and
Optimum Services) met the minimum technical qualifications and those proposals were
evaluated. The other four firms (Central Florida Equipment Rentals, Oklawaha Farms, Sayar
Enterprises, and A? Group) failed to meet the minimum technical qualifications as detailed below
and, therefore, were deemed not responsible and were not evaluated. The TEP detailed its
review of the offerors’ minimum technical qualifications in a memo to the file (see enclosure

(1)

3. Initial Evaluation

a. From 8/4/08 through 8/12/08, a technical evaluation was conducted by the following
individuals appointed to the Technical Evaluation Panel (TEP):

Jonathan E. Taylor, EVER, Technical Evaluation Panel (Chair)
Tom Murphy, DSC, Technical Evaluation Panel (Voting Member)
Jeff Kline, EVER, Technical Evaluation Panel (V oting Member)

Appx3522 Redacted for Public Version
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Prior to the evaluation, the CO reviewed the evaluation factors and the requirements of
the Source Selection Plan (SSP, enclosure (2)) developed for this acquisition. The TEP was
advised to review the proposals and develop technical ratings based on the rating system
established in the SSP. Non-disclosure agreements were obtained from all members of the panel.

The TEP Report documents the results of the initial evaluation. The rating system with
defining narratives used in evaluating technical ability and past performance, and proposal and
formance risk is contained in the SSP. A summary of ratings and risks from the Source

Selection Plan are as follows:
Evaluation Factor I - Technical Approach and Capability. 60 points max.

Subfactor 1 — Project Plan, Management and Coordination and Previous Related
Experience. 20 points max.

Rating Definition / Standard
Proposal element indicates extensive related experience and superior project

16-20 points management and_coordination and competence with related land restoration and land
clearing work. Characteristics of comparable contracts are addressed completely and
clearly. No apparent weaknesses or deficiencies. ' '

Proposal element indicates moderate related experience and average project
11-15 points management and coordination and competence with related land restoration and land
clearing work. Many characteristics of comparable contracts are addressed. Weaknesses, if |
any, are minor and are more than offset by strengths.

Proposal element indicates minimal related _experience and__minimal project
management and coordination and competence with related land restoration and land

6-10 points
clearing work. Characteristics of a comparable contract are addressed. Weaknesses
outweigh strengths. '
Proposal element indicates a lack of related _experience and little to _no project
0-5 points management and_coordination and competence with related land restoration and land

clearing work. Characteristics of a comparable contract are lacking or not evident.

Subfactor 2 — Scheduling, Cost Control, and Quality Control Management. 20 points

max.
Rating Definition / Standard
Proposal element indicates extensive experience and competence in Scheduling, Cost
16-20 points Control, and Quality Control Management. CPMS meets or exceeds requirements.

Demonstrated excellent Cost Control and Quality Control Management. No apparent
weaknesses or deficiencies.

Proposal element indicates moderate experience and competence in Critical Path Method
11-15 points Scheduling, Cost Control, and Quality Control Management. CPMS meets requirements.
Demonstrated good Cost Control and Quality Control Management. Weaknesses, if any, are
minor and are more than offset by strengths.

Proposal element indicates minimal related experience and competence in Scheduling,
Cost Control, and Quality Control Management. CPMS not well documented or may not

6-10 points
meet project requirements. Cost Control and Quality Control Management weak.
Weaknesses outweigh strengths.
Proposal element indicates a lack of related experience and competence in Scheduling,
0-5 points Cost Control, and Quality Control Management. Characteristics of a comparable contract

are lacking or not evident.

, Appx3523 Redacted for Public Version
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Subfactor 3 — Qualifications and Experience of Key Personnel. 20 points max.

Rating Definition / Standard

Proposal element indicates extensive experience and competence of Key Personnel and

16-20 points trades proposed. Excellent breadth, depth and relevance of previous work. Committed to

comply with the Key personnel requirements of the Contract. No apparent weaknesses or

deficiencies.

Proposal element indicates moderate experience and competence of Key Personnel and

11-15 points trades proposed. Good breadth, depth and relevance of previous work. Will comply with the

Key personnel requirements of the Contract. Weaknesses, if any, are minor and are more

than offset by strengths. _ )

Proposal element indicates minimal related ex perience and competence of Key Personnel

6-10 points and trades proposed. Breadth, depth and relevance of previous work are weak. Probably will

comply with the Key personnel requirements of the Contract. Weaknesses outweigh

strengths,

Proposal element indicates a lack of related_experience and competence in of Key

0-5 points Personnel and trades proposed. Lacking depth and relevance cf previous work. No
. indication they will comply with the Key personnel requirements of the Contract.

Characteristics of a comparable contract are lacking or not evident.

Evaluation Factor II — Price.

A price evaluation will be performed to determine the reasonableness of the proposed
price. Reasonableness will be determined by considering other offered prices received and
comparison to the independent government cost estimate. Prices will be evaluated to determine ‘
whether any line items are unbalanced. Prices will be requested for each task as listed on the
Contract Price Schedule based on minimum and maximum estimated quantities. Prices for
options will be evaluated to determine the reasonableness of the proposed price and whether the
options are unbalanced when compared with the base price. Prices, including detailed backup
documentation, will be requested for each task as listed on the Contract Price Schedule based on
the minimum and maximum estimated quantities.

Evaluation Factor III — Past Performance.

Rating Definition / Standard

Proposal element indicates gxtensive customer satisfaction. Documentation and references
are addressed completely and clearly. No apparent weaknesses or deficiencies.

Proposal element indicates moderate customer satisfaction. Documentation and references
Acceptable are satisfactorily addressed. Weaknesses, if any, are minor and are more than offset by
strengths. _

| Past performance information is not available for this offeror either by submittal as part of
Neutral its proposal or on any Government past performance system. -

Proposal element indicates minimal or lack of customer satisfaction. Documentation and
Unacceptable references are addressed, but inadequate to assist in evaluation. Weaknesses outweigh
strengths. Documentation and references are clearly unacceptable.

Superior

Appx3524 Redacted for Public Version
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" b. Proposal Analysis

Technical ability was evaluated in accordance with the factors in the solicitation. The

strengths and weaknesses of each of the three offerors are detailed in the Encl (3). The average
technical scores (Evaluation Factor 1) are shown below:

Offeror Subfactor 1 Subfactor 2 Subfactor 3 Total Avg
20 (20) __Score (60
Bul-Hed
Optimum
Westwind

Ol_atimum" and West\mndwc;e found to be lechnically. équal. Bul-Hed did not score very
well technically in comparison with the other two offers.

¢. To evaluate Evaluation Factor III - Past Performance, the TEP reviewed information or
contacted at least two (2) past performance references for each offeror. In some instances, the
TEP contacted more references to verify information provided. Past performance ratings are

shown below:
Offeror Rating
Bul-Hed
Optimum
Westwind

All three evaluated offerors offer higher quality performance. The performance risk is
minimal for all offerors evaluated.

d. To evaluate Evaluation Factor III, the TEP reviewed the price proposals separately from
the technical proposals for each offeror. Additional review and analysis was performed and is
described in the paragraphs to follow. Enclosure (4) is the complete abstract of initial offers. A
summary of initial price rankings are as follows and described below:

Appx3525 Redacted for Public Version
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Fi Price Rank

—

Bul-Hed

Optimum

Westwind

In accordance with FAR 15.404-1(b) for price analysis, the price proposals were analyzed
for reasonableness. The proposed prices of the three evaluated offers are all below the IGE.
These initial rankings are largely based on the bottom line total price proposed, although there
were some concerns with individual line items, particularly in Optimum’s proposal despite it
being the lowest priced overall. In Optimum’s proposal, the main concern was with their
proposed price for Line Item 0001 (Identifying and Protecting Native Vegetation). It was
unclear whether the proposed unit price for that line item contained a typographical error or if it
was unbalanced based on comparison with the IGE and the other offerors’ proposals.

Optimum’s proposed unit price was significantly higher than the IGE and other proposals. Since
Optimum did not provide much detailed backup explaining how they arrived at their proposed
prices as requested in the RFP, it was difficult to ascertain if the pricing for Line Item 0001 was
indeed fair and reasonable. The TEP’s initial suspicion was that Optimum front —loaded their
general conditions and other costs into this first line item to ensure that the costs were recovered.
Line Items 0009C and 0009D (Earthmoving-Dewatering and Culverts, respectively) were also
notably higher than the IGE and other proposed prices, but did not cause the same level of
concemn as Line Item 0001. All of Optimum’s other proposed prices were comparable to the IGE
and competitors’ proposals and posed no major concerns. Westwind’s prices seemed reasonable

in comparison with the IGE and other proposed prices.

pending the clarification of the aforementioned concerns in Optimum’s price proposal.

e. Competitive Range Determination:

Based on the initial evaluation, a competitive range of two firms, including Optimum and
Westwind, was recommended. Although three offerors were evaluated, it was recommended
that because the third offeror, Bul-Hed, had scored so low technically and had a higher price than
the two other offerors, they would not have a reasonable chance of receiving award following
clarifications and should not be included in the competitive range. The CO concurred with the
TEP’s recommendations based on the findings and following rankings/comparisons:

Eval Factor [ - Eval Factor 111
Tech Approach & Eval Factor 11 - - Past Overall
Capability Price {1 Performance Rank

Optimum

Appx3526 Redacted for Public Version
CBCA 4968 Rule 4 Tab 115 Page 7 of 57

754



195 K
2008 09 18 s Source Sobtion Meng g
(part of Ag |

Westwind

Based on the initial offers and prior to holding discussions and/or clarifications with any
of the offerors, the most highly rated firms included both Optimum and Westwind because they
offered the best value to the government considering non-price and price tradeoffs. The firms’
proposals were effectively equal technically and were both competitively priced in comparison
with Bul-Hed, who scored extremely low technically, and proposed a higher price than the other

two offerors.
f. Discussions/Clariﬁc_ations

Discussions/Clarifications were opened on August 26, 2008. Ina letter to the offerors in
the competitive range, the Government requested final revised proposals by September 3, 2008,
to include clarification/verification of Line Item 0001, since proposed pricing substantially
differed from the IGE. Offerors were given the opportunity to revise pricing. Both offerors
submitted timely responses. The TEP evaluated the additional information and revised price
proposals submitted by Optimum and Westwind.

4. Final Revised Proposal Analysis

Even after revised proposals had been requested and received from the offerors in the
competitive range, there was still some concern with Optimum’s proposal. Both offerors
reduced their initial proposed prices, but Optimum’s unit prices for Line Items 0001, 0009C and
0009D still seemed significantly high. Optimum confirmed their pricing on Line Item 0001 so
the suspicion that the initial proposed price perhaps being a typographical error was rejected.
Westwind’s revised prices still scemed reasonable in comparison with the IGE and other

proposed prices.

~On September 8, 2008, the government held a conference call with Optimum to get
clarifications on the pricing of some of the questionable line items on their revised proposal.
Optimum personnel included Rick Evans and Dan Eastman and the government representatives
included Joelle Mascarenas, Tom Murphy, and Jonathan Taylor. Clarifications concerning scope
and detailed backup were requested for Line Items 0001, 0009C, and 0009D. Optimum did
confirm on this call that they were not front loading Line Item 0001 and that their general
conditions and other costs were indeed spread over the line items. Optimum submitted detailed
backup showing their unit cost calculations later that same afternoon for review by the

government.

The backup submitted by Optimum shows that they do not understand the scope aﬁd level of
effort required for Line Items 0001 and 0009D. Westwind and the other offeror, Bul-Hed,

proposed unit prices of around mrespectively for Line Item 0001, indicating
the requirements of the task were clear in the and validating the realism of the IGE for this
line item. Optimum proposed a unit price of around qen times higher than each of the
other proposals. Although Optimum reduced their proposed unit price for Line Item 0001

slightly after discussions, they were still ten times higher than the IGE and other offers.
Furthermore, Task 1 (Line Item 0001) is a requirement on every task order. At Optimum’s unit

Appx3527 Redacted for Public Version
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price of approximately this proportionately higher price would eat up all the funding
and would not allow any meaningful work to be done (other than Task 1), especially on small
task orders. Likewise on Line Item 0009D, after discussions, Optimum’s revised unit price, even
after such reduction, was still significantly high compared to the IGE and other offers. For these
reasons, award of the contract 1o Optimum would not achieve best value for the government.

Enclosure (5) is the complete abstract of final revised offers. A summary of final price
rankings are as follows:

Ogtimum

Westwind

In determining the rankings, Optimum’s and Westwind’s proposed revised unit prices were
applied to two likely task order scenarios. In fact, the scopes of work used for the scenarios are
the actual draft SOWs for the first two task orders to be awarded following issuance of the base
contract. The first task order scenario involves new restoration work for approximately 600
acres in the Hole-In-the-Donut (HID). The second task order scenario involves remedial
scraping of a restored area that was done in 2004. This includes approximately 300 acres in the

HID.

The results of the two scenarios are presented below:

Task Order #1:

Unit Value

Unit Price

Contractor Comparison - overall - Westwind

|dentifying and Protecting Native Vegetation (Task 1)
Vegetation Clearing (Task 2, and 4) .
Creating Haul Roads and Transects (Task 3)
Windrow Bulk Vegetation Scrape Substrate (Task 6A)
Load and Haul Bulk Substrate (Task 6B)

Final Scrape and Sweeping (Task 7

vacuum Truck (Task 7A)

Disposal Mound (Back Filling) (Task 8)

W oo~ wN =

Contractor Comparison - overall - Optimum Unit Price Unil Value

identifying and Protecting Native Vegetation (Task 1)

1
2 Vegetation Clearing (Task 2, and 4)
3 Creating Haul Roads and Transects (Task 3)
5 Windrow Bulk Vegetation Scrape Substrate (Task .
Appx3528 Reda r PUDIC
ersion
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6A) :
Load and Haul Bulk Substrate (Task 6B)

Final Scrape and Sweeping (Task 7)
Vacuum Truck (Task 7A)
Disposal Mound (Back Filling) (Task 8)

oo~ d

Task Order #2:

Contractor Comparison - overall - Westwind

1 Identifying and Protecting Native Vegetation (Task 1)
3 Creating Haul Roads (Task 3)

5 Windrow Bulk Vegetation Scrape Substrate (Task BA)
6 Load and Haul Bulk Substrate (Task 6B)

7 Final Scrape and Sweeping (Task 7)

9 Disposal Mound (Back‘ Filling) (Task 8)

Contract
Quantity

Unit Price value -

Contract
Contractor Comparison - overall - Optimum Unit Price Quantity Value

1 Identifying and Protecting Native Vegetation (Task 1)
3 Creating Haul Roads (Task 3)

5 Windrow Bulk Vegetation Scrape Substrate (Task 6A)
6 Load and Haul Bulk Substrate (Task 6B) '

7 Final Scrape and Sweeping (Task 7)

9 Disposal Mound (Back Filling) (Task 8)

In the first task order, Westwind is almost lower than Optimum. However, in
the second task order, the prices are comparable. er analysis reveals that this is due to
the mix of tasks that are involved. When core tasks are needed (core tasks include Tasks 1,
4, 6a, 6b, 7), Westwind represents a better value than Optimum. This is because Westwind’s
unit pricing is lower than Optimum’s on most of the core tasks and these are the unit prices
that will be used the most (i.e. have the largest estimated quantities). Based on this value
analysis, Westwind offers the best value to the government over the life of the contract.

Both Optimum and Westwind offer -technicai ability, higher quality
 performance, and minimal performance risk. The offerors’ are essentially equal technically
as demonstrated by the negligibl oint difference in their technical scores. Furthermore,
the offerors are likewise basically equal in terms of past performance, with both receiving
ast performance ratings. In terms of non-price factors, the offerors are considered

equal. As such, the determining factor is price.

Appx3529 Redacted for Public Version
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Price proposals for the base and all options from both offerors are less than the IGE.
However, while Optimum’s overall price was slightly lower than Westwind’s (generally
within 10% or less difference annually) and the government estimate, several of their line
items were significantly unbalanced and therefore, are considered riskier than Westwind’s.
Westwind’s prices are largely comparable to the IGE and there was no evidence of
unbalanced line items. Westwind’s high level of ability and quality of work coupled with
their low performance tisk justifies the price difference as compared to Optimum.
Furthermore, although Westwind’s overall price is slightly higher than Optimum’s it is still
less than, but comparable to, the IGE.

In summary, Westwind and Optimum have equal non-price ratings, and therefore offer
the same amount of technical ability and level of past performance. Optimum’s total price is
Jower than Westwind’s total price. However, when the unit prices are considered,
Westwind’s proposed unit prices are the better value for the government because their unit

_prices are considered reasonable based on comparison with the government estimate, other

offerors’ unit prices, and pricing on previous Government contracts. Conversely, Optimum’s
unit price for Line Item 0001 was excessively high and the unit prices for Line Items 0004,
0007, 0009C and 0009D which were also high when compared to the IGE and competitors’
prices, and therefore cannot be determined reasonable. Westwind’s overall price and unit
prices present less performance risk to the government, and, as the pricing scenarios
demonstrated, is a better value over the life of the contract.

In accordance with Clause M.3 of the RFP, “The SSA will then consider all technical and
price factors, including assessing the degree of risk associated with the proposal to determine
the offer than provides the overall best value to the Government.” Furthermore, the clause
also states, “The Government may elect to accept other than the lowest priced proposal when
the perceived benefits of a higher priced proposal merit the additional cost.” Consequently,
based on the final rankings and considering tradeoffs between non-price factors (technical
ability and past performance) and price, the TEP recommended award to Westwind

Contracting, Inc.

Considering tradeoffs between non-price factors and price, and based on the TEP report
and analysis above, Westwind Contracting Inc. offers the best value to the Government.

5. Fair and Reasonable Pricing Determination:

Prices are determined fair and reasonable as adequate competition was achieved and founded

on the information detailed in the above discussion. Audits, field pricing support, and certified
cost and pricing data are not required.

6. Other Information:

a. Westwind is determined responsible pursuant to FAR Part 9.104-1 based on the

following:

: Appx3530 Redacted for Public Version
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(1) Westwind is not listed as a debarred firm on the Procurement, or Procurement or
Non-Procurement listings.

(2) Interviews with Westwind’s references and the Past Performance investigations
conducted by the TEP reveal that Westwind has continually exhibited favorable technical
performance, integrity, business ethics, and organization/experience, and has adequate available

financial resources.

b. Westwind’s completed Representations and Certifications have been received and
reviewed.

c. A subcontracting plan is not required. The proposed awardee is not a large business
concern.

7. Recommendation:

Based on the attached information and the data contained herein, I recommend the award of
Contract 1443CX5297080232 to Westwind Contracting Inc. using the negotiated tasks and
associated pricing as contained in the Contract Price Schedule dated 9-2-08 as they were
determined to be fair and reasonable by the undersigned.

Prepared by:

u//&x&. J3m MAPER s V1t Jog
Jgelle M. Mascarenas "Date
loatracting Officer

Approved By:

T Y

Konald F. Bailey Bate
Contracting Officer
Source Selection Official

Appx3531 Redacted for Public Version
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Restoration Contract: Offeror Responsiveness to Minimum Technical Requirements

Contractor’s proposal must demonstrate that they meet all the minimum technical
qualifications. Proposals that do not demonstrate any one of the minimum technical
qualifications will be considered unresponsive and eliminated from competition. The
minimum technical qualifications are as follows:

Offeror: Central Florida Equipment Rentals Inc.

1. Past experience in on-site ecological restoration work as prime contractor on
; 100 and 1200 acres.

2. Past experience in on-site land clearing projects as prime contractor on projects
between 100 acres and 1200 acres.

I

3. Past experience in meeting technical written reporting requirements for projects,
including, but not limited to, scheduling update reports, monthly progress reports,
or final reports that are similar to those that will be required for this project (see
Statement of Work for suggested content of report submittal requirements). The

iﬁrts shall be from the contractor to their clients.

Offeror: Westwind Contracting, Inc.

1. Past experience in on-site ecological restoration work as prime contractor on
projects between 100 and 1200 acres.

2. Past experience in on-site land clearing projects as prime contractor on projects
en 100 acres and 1200 acres.

3. Past experience in meeting technical written reporting requirements for projects,
including, but not limited to, scheduling update reports, monthly progress reports,
or final reports that are similar to those that will be required for this project (see
Statement of Work for suggested content of report submittal requirements). The

&beﬁ‘om the contractor to their clients.

Appx3533 Redacted for Public Version
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This company as incumbent, clearly meets the minimum requirements for this
solicitation.
Offeror: Oklawaha Farms, Inc.

1. Past experience in on-site ecological restoration work as prime contractor on
] tween 100 and 1200 acres.

2. Past experience in on-site land clearing projects as prime contractor on projects
between 100 acres and 1200 acres.

3. Past experience in meeting technical written reporting requirements for projects,
including, but not limited to, scheduling update reports, monthly progress reports,
or final reports that are similar to those that will be required for this project (see
Statement of Work for suggested content of report submittal requirements). The

e contractor to their clients.

Offeror: A2 Group, Inc.

1. Past experience in on-site ecological restoration work as prime contractor on
rojects between 100 and 1200 acres.

2. Past experience in on-site land clearing projects as prime contractor on projects
and 1200 acres.

3. Past experience in meeting technical written reporting requirements for projects,
including, but not limited to, scheduling update reports, monthly progress reports,
or final reports that are similar to those that will be required for this project (see

Statement of Work for suggested content of report submittal requirements). The

eng all be : or to their clients.

Offeror: Sayar Enterprises, Inc.

Appx3534 Redacted for Public Version
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1. Past experience in on-site ecological restoration work as prime contractor on

m 100 and 1200 acres.
2. Past experience in on-site land clearing projects as prime contractor on projects

n 100 acres and 1200 acres.

3. Past expenence in meeting technical written reporting requirements for projects,

including, but not limited to, scheduling update reports, monthly progress reports,

or final reports that are similar to those that will be required for this project (see

Statement of Work for suggested content of report submittal requirements). The
eports shall be from the contractor to their clients.

Offeror: Bul-Hed Corporation

1. Past experience in on-site ecological restoration work as prime contractor on
1 0 and 1200 acres.

2. Past experience in on-site land clearing projects as prime contractor on projects

ietween 100 acres and 1200 acres.

3. Past experience in meeting technical written reporting requirements for projects,
including, but not limited to, scheduling update reports, monthly progress reports,
or final reports that are similar to those that will be required for this project (see
Statement of Work for suggested content of report submittal requirements). The
reports shall be from the contractor to their clients.

Offeror: Optimum Services, Inc.

Appx3535 Redacted for Public Version
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1. Past experience in on-site ecological restoration work as prime contractor on
jects between 100 and 1200 acres.

2. Past experience in on-site land clearing projects as prime contractor on projects
acres and 1200 acres.

3. Past experience in meeting technical written reporting requirements for projects,
including, but not limited to, scheduling update reports, monthly progress reports,
or final reports that are similar to those that will be required for this project (see
Statement of Work for suggested content of report submittal requirements). The

1 be from the contractor to their clients.

Appx3536 Redacted for Public Version
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Everglades National Park, Dade County, Florida
Land Restoration and Land Clearing
' June 13, 2008

. INTRODUCTION
Description of Requirement — The government plans to solicit for, and award, an Indefinite
Deliveries Indefinite Quantities Services Contract with a Base Year and four (4) Option Years to
provide for Land Restoration and Land Clearing at Everglades National Park in Homestead,
Florida. The solicitation will be competed as a Set-aside for Small Business Concerns. The
estimated minimum cost for this effort is approximately $2 M. . : .
A. The government will use a tradeoff process for this source selection. Award will be made
to the responsible offeror whose offer conforms to the solicitation requirements and
provides the best value to the government considering the stated technical factors and
price. For this solicitation, all evaluation factors other than price, when combined, are
more important than price. The following evaluation factors, listed in descending order of
importance, will be considered:
1. Evaluation Factor I — Technical Approach and Capability
a) Subfactor 1 - Project Plan, Management and Coordination and Previous Related
Experience _
b) Subfactor 2 — Scheduling, Cost Control and Quality Control Management
c¢) Subfactor 3 — Qualifications and Experience of Key Personnel '
2. Evaluation Factor II - Price “
A 3, Evaluation Factor III - Past Performance

1I. PURPOSE '
A. This Source Selection Plan (SSP):

1. Establishes the organizational responsibilities, procedures, evaluation factors and
evaluation factors weights for the selection of a contractor.

2. Addresses the composition and duties of the source selection organization that will
conduct the technical, past performance, and price evaluations.

3. Addresses the evaluation factors and rating system that will be used in the
evaluation of the offers.

4. Addresses the procedures for conducting the evaluation and the security measures
that must be maintained to ensure that proprietary source selection information is
safeguarded from unauthorized disclosure.

B. Implementation of this plan is intended to:

1. Ensure impartial, comprehensive and timely evaluation of proposals.

5. Ensure that each participant has a clear understanding and an overall view of the
evaluation process.

3. Provide an official record of the evaluation process.

4 Provide the Contracting Officer with usable findings to assist him/her with making

the-award decision.

[I. ORGANIZATION AND RESPONSIBILITIES

e 13, 2008
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A. The(far kb garEyaiapobiss ¢fithe Source Selection Authority (SSA), the

Technical Evaluation Panel (TEP), and the Business/Cost Panel (BCP) consisting of the
Contracting Officer and the Contract Specialist. '
B. Source Selection Authority. The Contracting Officer serves as the SSA and as the
procuring Contracting Officer. The SSA will perform the following duties:
1. Review and approve the SSP and any revisions to ensure that the source selection
process is properly and effectively conducted.
3. Approves and appoints TEP members.
3. Provides the TEP members with guidance and any special instructions to conduct
the evaluation process. _ :
4. Ensures that conflicts of interest, or appearances thereof, are avoided.
5. Ensures that premature or unauthorized release of Source Selection Information is
avoided. -
6. Reviews the technical evaluation report from the TEP and either:
a) Returns the report to the TEP for additional clarification and input, or
b) Determines if discussions are required, who the apparent awardee is, and prepares
the Source Selection Memorandum to document the award decision.
7. Serves as a nonvoting advisor to the TEP.
8. Assures that the technical and past performance evaluation factors, as set forth in
the solicitation, are proper.
9. Assures that all aspects of the solicitation are clearly and properly addressed.
10. Determines price reasonableness.
11. Evaluates proposals for price realism.
12. Determines technical and financial responsibility of the offerors. -
13. Awards the contract on the basis of initial offers without negotiations when
provided for by the solicitation and if warranted by the results of the evaluation of
the TEP. :
14. If discussions are required, establishes the competitive range and provides written
determination of the range and items of discussion required.
15. Instructs all persons receiving information or data on source selection activities to
comply with FAR 3.101, Standards of Conduct.
16. Prepares contract documents, ensures that legal review is obtained, proper
notifications are made and awards the contract.
C. Contract Specialist (CS). The CS:
1. Serves as nonvoting advisor to the TEP. ,
2. Assures that the technical and past performance evaluation factors as set forth in the
solicitation is proper.
Assures that all aspects of the solicitation are clearly and properly addressed.

3.
4 Recommends price reasonableness.
5. Evaluates proposals for price realism.
6. Recommends technical and financial responsibility of offerors.
7. Prepares contract on the basis of initial offers without negotiations when provided
for by the solicitation and if warranted by the results of the evaluation of the TEP.
8. If discussions are required, coordinates and participates in discussions.
9. Instructs all persons receiving information or data on source selection activities to
comply with FAR 3.101, Standards of Conduct.
Source Selection Plan . e 13,2008
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and that the proper notifications are made.

D. TEP Chairperson. The TEP Chairperson shall:

1. Ensure that the TEP members understand and adhere to the evaluation factors for
evaluation of the proposals and any directions from the SSA so that there is a
uniform approach to the evaluation effort. '

2. Review the SSP to ensure that the plan, the technical proposal requirements, and the
evaluation factors are compatible.

3. Coordinate the activities of the TEP.

4. Provide guidance to members of the TEP. .

5. Ensure that all source selection information, including proposals and evaluation
results, are protected from release to unauthorized persons.

6. Review TEP individual member's findings and scoring for completeness,
consistency and adequate documentation.

2. Arbitrate any major differences between the individual TEP member’s scoring.

8. After completion of initial proposal evaluations and any subsequent evaluations of
any revised proposals, prepare a comprehensive technical evaluation report. The
report shall:

a) Fully describe specific strengths and weaknesses of each offeror’s proposal.

b) Include a discussion of whether or not the offerors’ price proposals adequately
reflect their respective technical proposals and the requirements of the
solicitation.

¢) If, at a stage leading to discussions with offerors, identify specific questions to
offers required for clarification and/or information required to supplement
previously submitted proposals. '

9. Participate in debriefing of offerors. '

E. TEP Members. The members of the TEP are responsible for determining the extent to
which a technical proposal satisfies the requirements of the Request for Proposals (RFP).
The individual members are nominated by the TEP Chairperson and approved by the
SSA. The TEP may utilize the expertise of nonvoting advisors to assist them in
evaluating each proposal. These advisors are subject-matter experts and have specific
valuable experience that relates to the effort being procured. Advisors are not responsible
for rating proposals. The TEP members shall:

1. Become thoroughly familiar with the SSP and the solicitation requirements.

2. Perform detailed evaluation of each offer in accordance with the SSP and Section M
of the solicitation. Each member shall initially score each proposal and do so
independently of other TEP members. All notable strengths and weaknesses shall
be identified and documented. Provide thorough and complete score sheets to TEP
chairperson. All scoring shall be completed prior to reviewing offered prices.

3. Determine if additional information/clarification is required from offerors and, if
needed, draft appropriate questions to offerors.

F. The TEP shall be comprised of:

Role Name Office / Title
Chairperson Jonathan Taylor Ever — Project Specialist COTR
Voting Member Tom Murphy DSC — Project Manager
Voting Member Craig Smith EVER-Restoration Manager

Source Selection Plan
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Non Voting Member Katie Hoover DSC-CS

IV. SOURCE SELECTION EVALUATION PROCESS (BEST VALUE)

A. Proposals will be evaluated in accordance with the factors as established in Section M of
the RFP. The TEP will evaluate price proposals independent of the technical evaluation.
The TEP will not have access to price information until completion of the technical
evaluation.

B. After completion of the technical and price evaluations, the TEP will report the results to
the Source Selection Authority (SSA). The SSA will then consider all technical and price
factors to determine the offer that provides the overall best value to the Government. The
SSA's decision will be based on a comparative assessment of the proposals against the
source selection factors specified in the solicitation and detailed below under Evaluation
Factors.

C. The Government may elect to accept other than the lowest priced proposal when the
perceived benefits of a higher priced proposal merit the additional cost.

D. Offeror’s Responsibility: It shall be the offeror’s responsibility to demonstrate that they
meet all the minimum technical qualifications and to provide a detailed work plan and
schedule that addresses the tasks herein. Complying with all specifications herein shall
be the responsibility of the Contractor unless specifically stated as being the
responsibility of the Park. In all cases where responsibility as to the Park is not explicitly
stated it shall be deemed to be the responsibility of the Contractor.

v. MINIMUM TECHNICAL QUALIFICATIONS

Contractor’s proposal must demonstrate that they meet all the minimum technical qualifications.
Proposals that do not demonstrate any one of the minimum technical qualifications will be
considered unresponsive and eliminated from competition. The minimum technical qualifications

are as follows:

1. Past experience in on-site ecological restoration work (see Statement of Work for
definition of “on-site ecological restoration” and “on-site landclearing™) as prime
contractor on projects between 100 and 1200 acres.

2. Past experience in on-site land clearing projects as prime contractor (see Statement of
Work for definition of “land clearing”) on projects between 100 acres and 1200 acres.

3. Past experience in meeting technical written reporting requirements for projects,
including, but not limited to, scheduling update reports, monthly progress reports, or final
reports that are similar to those that will be required for this project (see Statement of
Work for suggested content of report submittal requirements). The reports shall be from

the contractor to their clients.

V1. EVALUATION FACTORS
All evaluation factors other than price, when combined, are more important than price. Technical

subfactors are of equal importance.

A. Evaluation Factor I — Technical Approach and Capability

. Source Selection Plan Amﬂ? Redacted fo %e J]’Bﬂﬁs‘lgnc 13, 2{':::
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Experience: The offeror shall submit its technical proposal addressing a project
management and coordination plan for conducting on-site land restoration and land
clearing. The proposal shall describe how work will be conducted without significant
interference with Park operations and visitors. The technical proposal must describe
how the offeror intends to accomplish each task. The technical proposal shall
demonstrate awareness that some tasks describe anticipated limits and requirements
however that as tasks are ordered the adaptive management process might identify
new limits and requirements that need to be incorporated into the work. For example
some tasks have seasonal constraints (winter dry season, from approximately
December through May). Specific details regarding methodologies, logistics, the
quantities and types of equipment, staffing and work schedules must be provided for
the base year and each option year. Without limiting the generality of the foregoing,
technical proposals shall include a section setting forth the ability to a conduct a pre-

work planning and development phase.

The technical proposal shall address but is not limited to, the following:

a. The proposed approach for supplying on-site restoration projects with all
equipment and personnel. Demonstrate the amounts and types of equipment per
task undertaken based on scale (100 acres to 1200 acres). The contractor shall
demonstrate what equipment is owned and can provide for work under this ,
contract and what percentage and types of equipment will be secured through
other means in order to provide equipment of sufficient quantity and type to meet
the requirements of the tasks within this Statement of Work. -

b. Describe the plan and approach for staffing the project based on scale (100 acres

~ to 1200 acres). '

c. Describe the plan for preparation of disruption of work due to severe storms or
other emergency. Include how the project site, work and equipment will be
secured or protected, logistical planning for personnel and resumption of work
once the event is over.

d. Identify the effort that the contractor will perform with its own personnel and the
work that will be subcontracted out to major subcontractors and include the
reason(s) for selecting the particular subcontractor for the proposed effort (e.g.,
subcontractor’s experience, management, key personnel, etc.).

Provide the offeror’s proposed plan, approach and method of demolition of cinder

block structures (350 to 3600 SQYD) with a slab on grade. Refuse is to be hauled

to dump. ,

f. The proposed approach for performing land restoration and land clearing

activities in proximity to sensitive natural resources, and potential conflicts with

adjacent visitor activity and park operations. '

Demonstrate a plan to address environmental protection of work sites (erosion

control, spill control and cleanup, dust control on site fuel storage permits, etc.).

h. This part of the proposal shall clearly demonstrate a proposed project
management and coordination plan, and the offeror's capability to manage and
coordinate land restoration and land clearing as well as general scheduling and

Source Selection Pl ' ] ‘@ 13,2008
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electronically derived schedule detailing the timing of activities including
mobilization, landclearing activities, and demobilization. The contractor shall
demonstrate the ability to promptly provide monthly reports and alternative
schedules that reflect unforeseen contingencies. The proposal shall also include
the types and quantities of equipment that will be assigned to tasks within the
proposal. The contractor shall demonstrate the ability to provide a monthly reports
and a final report upon completion of the Task Order by providing 3 examples of
reports for past projects with similar requirements from the contractor to their
clients. .

i. Describe previous related experience in detail with On-Site Ecological Restoration

Work as Prime. Examples shall be between 100 and 1200 acres.

Describe previous related experience in detail with on-site Land Clearing Projects

as Prime. Examples shall be between 100 acres and 1200 acres.

k. Each example provided of previous related experience shall include reference
contact information including name and telephone number (a minimum of 1
reference per example submitted).

I The contractor’s plan shall include coordinating with the Park’s COTR to
minimize the impacts of the contractor’s operations such as mobilization
vegetation clearing, earth moving, and soil and bulk vegetation disposal
operations on known or projected Park operations.

m. Proposed communication plan as described in the Statement of Work.

2. Subfactor 2 - Scheduling, Cost Control and Quality Control Management:

a. Submit as a component of your proposal, a preliminary, realistic schedule that
demonstrates an understanding of the sequencing required for the tasks described
in the SOW with a clear understanding that the performance period (for a typical
December-May restoration season) on this project cannot be extended. Submit
schedules for two scenarios — 100 acres and 1,200 acres. The schedule should
allow for possible delays that might be expected based upon the Offeror's
experience. Include a clear explanation of how these schedules will be
maintained. If the offeror is submitting alternate proposals, separate schedules
shall be required for the alternate proposal.

b. Provide documentation of 3 past projects, with references and contact
information, that demonstrate the offeror's ability to provide effective project
management, including but not limited to: working within constrained project site
conditions; monitoring and reporting of progress schedules; subcontractor control
and coordination; contract modification history; and monitoring of work forces to
ensure high quality completion of projects in accordance with contract
requirements. :

c. Proposed Plan and Approach for achieving quality control measures for (a)
ensuring at a technical level the restoration of wetland function, form, and long-

term ecological stability, (b) preservation of the natural environment, and (c)
meeting all contract provisions.
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ecological restoration as defined in the SOW, in particular, prior experience in
working on ecological restoration projects. :

c. Preservation of the natural environment: Plan shall describe cleaning of
equipment to prevent contamination and introduction of exotic species, noise
control, protecting surrounding natural areas and water quality, and air/dust

control.

3. Subfactor 3 - Qualifications and Experience of Key Personnel: The offeror shall
provide its proposed team (key personnel) qualifications and experience including the
breadth, depth and relevance of their previous work as it relates to land restoration
and land clearing and experience working together. The offeror shall include resumes
of proposed key personnel. As a minimum, the offeror shall identify the key
personnel for the following positions. These individuals’ names and titles shall be
inserted in Clause 1489.237-72 in Section H for the successful offeror’s contract; and
the offeror shall commit to these individuals being the parties to perform these
functions for a period of 90 calendar days after the award is made in accordance with
this clause. :

Project Manager

Superintendent

Quality Control Supervisor

Foremen
The offeror shall identify who will provide the programming, day to day technical
support and data management of the Geographic Positioning System (GPS) units used
to guide equipment and personnel and whether the effort will be performed with its
own staff or by an identified subcontractor in this section of its technical proposal.

Note: Key Personnel Qualifications (Form 4) in the proposal package may be used
for submitting this information. However, the offeror may submit its own format as

Jong as the applicable information is included.

B. Evaluation Factor II — Price: A price evaluation will be performed to determine the
reasonableness of the proposed price. Reasonableness will be determined by considering
other offered prices received and comparison to the independent government cost
estimate. Prices will be evaluated to determine whether any line items are unbalanced.
Prices will be requested for each task as listed on the Contract Price Schedule based on

minimum and maximum estimated quantities. Prices for options will be evaluated to

determine the reasonableness of the proposed price and whether the options are
unbalanced when compared with the base price. (Prices, including detailed backup
documentation, will be requested for each task as listed on the Contract Price Schedule
based on the minimum and maximum estimated quantities. )

C. Evaluation Factor III - Past Performance: The offeror shall provide a copy of the form
entitled "Experience and Past Performance" that is part of the proposal package attached
to the solicitation, for land restoration and land clearing projects of the same scope and
complexity as the contemplated contract. Past performance on contracts with the Federal

e 13,2008
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projects with government agencies are preferred. The past performance of the offeror
and/or its proposed subcontractors on projects similar in scope and complexity will be
evaluated in the areas of quality, timeliness, and business relations. Offerors
demonstrating a higher level of successful past performance in the evaluated areas will be
more favorably rated. In the case of an offeror without a record of relevant past
performance or for whom information on past performance is not available, the offeror

will be evaluated neither favorably nor unfavorably.

Complete Sections I and II of each form to provide applicable information for each
contract.

1. The offeror should disclose any instances in which its past performance on a '
particular contract may be considered by others to be less than fully satisfactory by
attaching a narrative to the applicable Past Performance Questionnaire. The offeror

__should relate pertinent facts and circumstances and describe any remedial action
taken or to be taken to correct the deficiency. Failure to disclose such instances may
result in a determination that the offeror has been less than candid with the
Government, which could result in an unfavorable assessment of the offeror’s past

performance record.

2. Documentation should demonstrate customer satisfaction relative to the following:
a. Offeror's capability, efficiency, and effectiveness conducting on-site land

restoration and land clearing as defined in the SOW.

Offeror's conformance to the terms and conditions of the contract

Offeror's reasonableness and cooperativeness during performance

Offeror's commitment to customer satisfaction

Offeror’s capability to provide customer satisfaction.

Offeror’s capability to produce reports documenting progress, problems, and

potential solutions and scheduling updates.

g. Offeror’s capability to work independently with little guidance.

"o oo o

Note: The aforementioned items are likely the types of questions that the references will
be asked. The references provided should be willing and able to confirm customer

satisfaction in the specified areas.

3. Qutline the number of years of e}ﬁperience you have working with the subcontractors
proposed for this project and provide data on the types of projects where this
association has occurred. _

Note: The offeror may use Experience and Past Performance (Form 2) and Subcontractor
Reference (Form 5) in the proposal package for submitting this information or may use
its own format as long as it contains all information included in the forms.

vi. EVALUATION FACTOR WEIGHTS & RATING PLAN — A rating system will be
utilized as described below:

rce Selection Pl ) 13, 2008
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(part of Agency Report tab 11)
A. Evaluation Factor I - Technical Approach and Capability. 60 points max.

Subfactor 1 - Project Plan, Management and Coordination and Previous Related Experience.

20 points max.

| Rating Definition / Standard
Proposal element indicates extensive related experience and superior

16-20 points | project management and coordination and competence with related Jand
restoration and land clearing work. Characteristics of comparable contracts
are addressed completely and clearly. No apparent weaknesses Of
deficiencies.

Proposal element indicates moderate related experience and average
11-15 points | project management and coordination and competence with related land
restoration and land clearing work. Many characteristics of comparable
contracts are addressed. Weaknesses, if any, are minor and are more than
. | offset by strengths.--- - ————— —— - - :

Proposal element indicates minimal related experience and minimal
6-10 points project management and coordination and competence with related land |
restoration and land clearing work. Characteristics of a comparable contract
are addressed. Weaknesses outweigh strengths.

Proposal element indicates a Jack of related experience and little to no | .
0-5 points project management and coordination and competence with related land

restoration and land clearing work. Characteristics of a comparable contract’
are lacking or not evident. '

Subfactor 2 — Scheduling, Cost Control, and Quality Control Management. 20 points max.
Rating Definition / Standard .
Proposal element indicates extensive experience and competence in
16-20 points Scheduling, Cost Control, and Quality Control Management. CPMS meets
or exceeds requirements. Demonstrated excellent Cost Control and Quality
Control Management. No apparent weaknesses or deficiencies.
Proposal element indicates moderate experience and competence in Critical
11-15 points | Path Method Scheduling, Cost Control, and Quality Control Management.
CPMS meets requirements. Demonstrated good Cost Control and Quality
Control Management. Weaknesses, if any, are minor and are more than
offset by strengths.
Proposal element indicates minimal related experience and competence in
6-10 points Scheduling, Cost Control, and Quality Control Management. CPMS not well
documented or may not meet project requirements. Cost Control and Quality
| Control Management weak. Weaknesses outweigh strengths.
Proposal element indicates a Jack of related experience and competence in
0-5 points Scheduling, Cost Control, and Quality Control Management. Characteristics
of a comparable contract are lacking or not evident.

Subfactor 3 — Qualifications and Experience of Key Personnel. 20 points max.
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16-20 points

Proposal element indicates extensive experience and competence of Key
Personnel and trades proposed. Excellent breadth, depth and relevance of |
previous work. Committed to comply with the Key personnel requirements
of the Contract. No apparent weaknesses or deficiencies.

11-15 points

Proposal element indicates moderate experience and competence of Key
Personnel and trades proposed. Good breadth, depth and relevance of
previous work. Will comply with the Key personnel requirements of the
Contract. Weaknesses, if any, are minor and are more than offset by

strengths.

6-10 points

Proposal element indicates minimal related experience and competence of
Key Personnel and trades proposed. Breadth, depth and. relevance of
previous work are weak. Probably will comply with the Key personnel
requirements of the Contract. Weaknesses outweigh strengths.

0-5 points

Proposal element indicates a Jack of related experience and competence in
of Key Personnel and trades proposed. Lacking depth and relevance of
previous work. No indication they will comply with the Key personnel
requirements of the Contract. Characteristics of a comparable contract are

lacking or not evident.

B. Evaluation Factor II - Price.

A price evaluation will be performed to determine the reasonableness of the proposed price.
Reasonableness will be determined by considering other offered prices received and

comparison to the independent government cost

estimate. Prices will be evaluated to

determine whether any line items are unbalanced. Prices will be requested for each task as
listed on the Contract Price Schedule based on minimum and maximum estimated quantities.
Prices for options will be evaluated to determine the reasonableness of the proposed price
and whether the options are unbalanced when compared with the base price. Prices,
including detailed backup documentation, will be requested for each task as listed on the
Contract Price Schedule based on the minimum and maximum estimated quantities.

C. Evaluation Factor Il — Past Performance.

Rating

Definition / Standard

Superior

Proposal element indicates extensive customer satisfaction. Documentation
and references are addressed completely and clearly. No apparent
weaknesses or deficiencies. '

Acceptable

Proposal element indicates moderate ___customer __satisfaction.
Documentation and references are satisfactorily addressed. Weaknesses, if
any, are minor and are more than offset by strengths.

Neutral

| submittal as part of its proposal or on any Government past performance

Past performance information is not available for this offeror either by

system.

Unacceptable

‘Documentation and references are addressed, but inadequate to assist in

Proposal element indicates minimal or lack of customer satisfaction.

Source Selection Plan
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are clearly unacceptable.

vIIl. SECURITY

A. The technical evaluation process demands absolute security throughout the entire
rocess. Inadvertent disclosure of source selection information may jeopardize the
success of the procurement and put the government at unnecessary increased risk of
protest.

1. TEP members will accomplish their assigned work in a private and secured work
area with controlled access. : '

2. The- proposals will be stored safely to protect against inadvertent disclosure to
others outside of the TEP.

3. No document will be removed from the evaluation area for any reason without
specific authorization from the TEP Chairperson with the concurrence of the SSA.
At the conclusion of the technical evaluation, TEP-members will not be permitted to
retain any work papers, or any part of the proposals they had access to during the
review. :

4. The TEP Chairperson must ensure that all proposals and any related material are
returned to the SSA.

s. It is the responsibility of each source selection participant to ensure the
confidentiality of the evaluation process. Discussions among the source selection
team members shall only be conducted in a secure work area. No discussions on
any aspects of the evaluation will occur with any other persons not formally

_involved in the source selection. If at any time during the evaluation process it is
found that there has been unauthorized disclosure or release of source selection
information, the matter will be brought to the attention of the SSA and the TEP

Chairperson.
6. Refer all attempted communication from offerors to the SSA.

B. This plan was prepared by Jonathan Taylor (COTR and TEP Chair), Joelle
Mascarenas (Contracting Officer and SSA).

Jonathan Taylor Date

Concur:
Tom Murphy Date
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Jgelle M. Mascarenas Date
ce Selection Authority
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(part of Agency Report tab 11)
TECHNICAL RATING SHEET

Solicitation: 1443N5297080232

Offeror:

Rate each item below.

Factor I — Technical Approach and Capability

Subfactor 1 — Project Plan, Management and Coordination and | Rating
Previous Related Experience — 20 Points Maximum :

The offeror shall submit its technical proposal addressing a project - —-
management and coordination plan for conducting on-site land
restoration and land clearing. The proposal shall describe how work will
be conducted without significant interference with Park operations and
visitors. The technical proposal must describe how the offeror intends to
accomplish each task. The technical proposal shall demonstrate
awareness that some tasks describe anticipated limits and requirements
however that as tasks are ordered the adaptive management process
might identify new limits and requirements that need to be incorporated
into the work. For example some tasks have seasonal constraints (winter
dry season, from approximately December through May). Specific
details regarding methodologies, logistics, the quantities and types of
equipment, staffing and work schedules must be provided for the base
year and each option year. Without limiting the generality of the
foregoing, technical proposals shall include a section setting forth the
ability to a conduct a pre-work planning and development phase (Task

10A1).

The technical proposal shall address but is not limited to, the following:

a. The proposed approach for supplying on-site restoration projects with
all equipment and personnel. Demonstrate the amounts and types of
equipment per task undertaken based on scale (100 acres to 1200
acres). The contractor shall demonstrate what equipment is owned
and can provide for work under this contract and what percentage and
types of equipment will be secured through other means in order to
provide equipment of sufficient quantity and type to meet the
requirements of the tasks within this Statement of Work.

b. Describe the plan and approach for staffing the project based on scale

(100 acres to 1200 acres).
c. Describe the plan for preparation of disruption of work due to severe

Source Selection Pl 2 . June 13,20
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equipment will be secured or protected, logistical planning for
personnel and resumption of work once the event is over.

d. Identify the effort that the contractor will perform with its own

~ personnel and the work that will be subcontracted out to major
subcontractors and include the reason(s) for selecting the particular
subcontractor for the proposed effort (¢.g., subcontractor’s
experience, management, key personnel, etc.).

e. Provide the offeror’s proposed plan, approach and method of
demolition of cinder block structures (350 to 3600 SQYD) with a slab
on grade. Refuse is to be hauled to dump. '

f. The proposed approach for performing land restoration and land
clearing activities in proximity to sensitive natural resources, and
potential conflicts with adjacent visitor activity and park operations.

g. Demonstrate a plan to address environmental protection of work sites
(erosion control, spill control and cleanup, dust control on site fuel
storage permits, etc.).

h. This part of the proposal shall clearly demonstrate a proposed project
management and coordination plan, and the offeror's capability to
manage and coordinate land restoration and land clearing as well as
general scheduling and reporting experience. The contractor shall
demonstrate the ability to provide an electronically derived schedule
detailing the timing of activities including mobilization, landclearing
activities, and demobilization. The contractor shall demonstrate the
ability to promptly provide monthly reports and alternative schedules
that reflect unforeseen contingencies. The proposal shall also include
the types and quantities of equipment that will be assigned to tasks
within the proposal. The contractor shall demonstrate the ability to
‘provide a monthly reports and a final report upon completion of the
Task Order by providing 3 examples of reports for past projects with
similar requirements. The reports must be from the contractor to the
clients. :

i, Describe previous related experience in detail with On-Site

Ecological Restoration Work as Prime. Examples shall be between

100 and 1200 acres.

Describe previous related experience in detail with on-site Land

Clearing Projects as Prime. Examples shall be between 100 acres and

1200 acres.

k. Each example provided of previous related experience shall include
reference contact information including name and telephone number
(a minimum of 1 reference per example submitted).

. The contractor’s plan shall include coordinating with the Park’s
COTR to minimize the impacts of the contractor’s operations such as
mobilization vegetation clearing, earth moving, and soil and bulk
vegetation disposal operations on known or projected Park

operations.
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STRENGTHS AND/OR WEAKNESSES (Include all comments relating to the ratings assigned.
Identify comments by the corresponding evaluation criteria numbers above. Use additional

sheets as necessary for comments):

SIGNATURE 1"ANEL MEMBER - DATE
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Solicitation: 1443N5297080232

Offeror:

Rate each item below.

Factor I — Technical Approach and Capability

Subfactor 2 — Scheduling, Cost Control and Quality Control Management — | Rating
20 Points Maximum

a. Submit as a component of your proposal, a preliminary, realistic schedule
that demonstrates an understanding of the sequencing required for the tasks
described in the SOW with a clear understanding that the performance period on
this project cannot be extended. The schedule should allow for possible delays
that might be expected based upon the Offeror's experience. Include a clear
explanation of how this schedule will be maintained. If the offeror is submitting
an alternate proposal, a separate schedule shall be required for the alternate

proposal.

b. Provide documentation of 3 past projects, with references and contact
information, that demonstrate the offeror's ability to provide effective project
management, including but not limited to: working within constrained project

site conditions; monitoring and reporting of progress schedules; subcontractor
control and coordination; contract modification history; and monitoring of work
forces to ensure high quality completion of projects in accordance with contract
requirements.

c. Proposed Plan and Approach for achieving quality control measures for
(a) ensuring at a technical level the restoration of wetland function, form, and
long-term ecological stability, (b) preservation of the natural environment, and
(c) meeting all contract provisions: Ecological Restoration: The offeror shall
describe its understanding of on-site ecological restoration as defined in the
SOW. In particular, prior experience in working on ecological restoration
projects.

d. Preservation of the natural environment: Plan shall describe cleaning of
equipment to prevent contamination and introduction of exotic species, noise
control, protecting surrounding natural areas and water quality, and air/dust

control.

Source Selection Plan ) AngggZRedacted for. EP . 008
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Identify comments by the corresponding evaluation criteria numbers above. Use additional

sheets as necessary for comments):

SIGNATURE PANEL MEMBER ' DATE
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Solicitation: 1443N5297080232

Offeror:

Rate each item below.

Factor I - Technical Approach and Capability

Subfactor 3 — Qualifications and Experience of Key Personnel - 20 | Rating
Points Maximum

The offeror shall provide its proposed team (key personnel) qualifications
and experience including the breadth, depth and relevance of their
previous work as it relates to land restoration and land clearing and
experience working together. The offeror shall include resumes of
proposed key personnel. As a minimum, the offeror shall identify the
key personnel for the following positions. These individuals’ names and
titles shall be inserted in Clause 1489.237-72 in Section H for the
successful offeror’s contract; and the offeror shall commit to these
individuals being the parties to perform these functions for a period of 90
calendar days after notice to proceed is issued in accordance with this
clause.

Project Manager

Superintendent

Quality Control Supervisor

Foremen

The offeror shall identify who will provide the programming, day to day
technical support and data management of the Geographic Positioning
System (GPS) units used to guide equipment and personnel and whether
the effort will be performed with its own staff or by an identified
subcontractor in this section of its technical proposal.

STRENGTHS AND/OR WEAKNESSES (Include all comments relating to the ratings assigned.
Identify comments by the corresponding evaluation criteria numbers above. Use additional

sheets as necessary for comments):

SIGNATURE PANEL MEMBER DATE
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Solicitation: 1443N5297080232

Offeror:

Rate each item below.

Factor II - Price Rating

A price evaluation will be performed to determine the reasonableness of ]
the proposed price. Reasonableness will be determined by considering
other offered prices received and comparison to the independent
government cost estimate. Prices will be evaluated to determine whether
any line items are unbalanced. Prices will be requested for each task as
listed on the Contract Price Schedule based on minimum and maximum
_ estimated quantities. Prices for options will be evaluated to determine the
i reasonableness of the proposed price and whether the options are
unbalanced when compared with the base price. Prices, including
detailed backup documentation, will be requested for each task as listed
on the Contract Price Schedule based on the minimum and maximum .

estimated quantities.

STRENGTHS AND/OR WEAKNESSES (Include all comments relating to the ratings assigned.
Identify comments by the corresponding evaluation criteria numbers above. Use additional

sheets as necessary for comments):
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Solicitation: 1443N5297080232

Offeror:

Rate each item below.

Factor ITI — Past Performance — Unacceptable, Acceptable, Superior | Rating
or Neutral

A. The offeror shall provide a copy of the form entitled "Experience and
Past Performance" that is part of the proposal package attached to the
solicitation, for land restoration and land clearing projects of the same

_ _ scope and complexity as the contemplated contract. Past
performance on contracts with the Federal Government, other public
agencies, or private organizations will be considered, but projects
with government agencies are preferred. The past performance of the
offeror and/or its proposed subcontractors on projects similar in scope
and complexity will be evaluated in the areas of quality, timeliness,
and business relations. Offerors demonstrating a higher level of .
successful past performance in the evaluated areas will be more
favorably rated. In the case of an offeror without a record of relevant

ast performance or for whom information on past performance is not
available, the offeror will be evaluated neither favorably nor

unfavorably.

Complete Sections I and 11 of each form to provide applicablé
information for each contract.

1. The offeror should disclose any instances in which its past
performance on a particular contract may be considered by others to
be less than fully satisfactory by attaching a narrative to the
applicable Past Performance Questionnaire. The offeror should relate
pertinent facts and circumstances and describe any remedial action
taken or to be taken to correct the deficiency. Failure to disclose such
instances may result in a determination that the offeror has been less
than candid with the Government, which could result in an
unfavorable assessment of the offeror's past performance record.

2. Documentation should demonstrate customer satisfaction relative to
the following:
a. Offeror's capability, efficiency, and effectiveness conducting on-
site land restoration and land clearing as defined in the SOW.
b. Offeror's conformance to the terms and conditions of the contract

13,2008
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Offeror's commitment to customer satisfaction
Offeror’s capability to provide customer satisfaction.
Offeror’s capability to produce reports documenting progress,
problems, and potential solutions and scheduling updates. -
g. Offeror’s capability to work independently with little guidance.

)
e oA

Note: The aforementioned items are likely the types of questions that the
references will be asked. The references provided should be willing
and able to confirm customer satisfaction in the specified areas.

3. QOutline the number of years of experience you have working with the
subcontractors proposed for this project and provide data on the types |
of projects where this association has occurred.

4. Limited exchanges between the Government and offerors may occur
in order to give offerors the opportunity to clarify certain aspects of
offeror's adverse past performance information to which the offeror
has not previously had an opportunity to respond or to resolve minor
or clerical errors.

5. If joint venture without previous experience, explain provisions to
ensure Success.

STRENGTHS AND/OR WEAKNESSES (Include all comments relating to the ratings assigned. |
Identify comments by the corresponding evaluation criteria numbers above. Use additional

sheets as necessary for comments):

SIGNATURE PANEL MEMBER : DATE
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Everglades and Dry Tortugas National Parks
40001 State Road 9336
Homestead, Florida 33034

In Reply Refer to;
September 8, 2008
To: Contracting Officer
From: Jonathan Taylor, Technical Evaluation Panel Chairperson

Reference:  Land Clearing and Land Restoration Contract, Everglades National Park
Subject: Report from Technical Evaluation Panel |

This memorandum documents the process and analysis leading up to the source selection
decision on the referenced project. The National Park Service (NPS) issued the synopsis on
the FedBizOpps website on May 30, 2008. Issuance of the solicitation followed on the
FedBizOpps website on June 16, 2008, with a proposal submission date of July 21, 2008. A
total of seven (7) amendments were issued with the proposal submission due date extended
until July 30, 2008. The NPS received and evaluated seven (7) proposals. On The Technical
Evaluation Panel (TEP) began review and evaluation of proposals on August 4, 2008. The
—  panel consisted of the following individuals: _

Voting Members:
Jonathan Taylor, Chairperson, Everglades National Park :
Tom Murphy, Panel Member, Project Manager, Denver Service Center
Jeff Kline, Panel Member, Everglades National Park

All evaluators signed non-disclosure forms and submitted them to contracting. Joelle
Mascarenas, Contracting Officer, and Contracting Specialist Katie Hoover discussed the
selection process followed by a question and answer period. :

Following this introductory discussion, the panel performed a preliminary pre-screening of ail
seven (7) proposals submitted in accordance with Clause M.1 — Minimum Technical
Qualifications of the Solicitation:

Central Florida Equipment Rentals Inc.
Westwind Contracting, Inc.

Oklawaha Farms, Inc.

A? Group, Inc.

Sayar Enterprises, Inc.

Bul-Hed Corporation

Optimum Services, Inc.

e @& & & o &
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Responsiveness to the Minimum Technical Qualifications

The TEP applied the minimum technical qualifications to determine if the proposals
submitted by the firms identified were responsive to the solicitation. Contractor’s needed to
demonstrate that they met all the minimum technical qualifications. Proposals that did not
demonstrate any one of the minimum technical qualifications were considered unresponsive
and eliminated from competition. The minimum technical qualifications were as follows:

1. Past experience in on-site ecological restoration work as prime contractor on projects

between 100 and 1200 acres.

2. Past experience in on-site land clearing projects as prime contractor on projects
between 100 acres and 1200 acres.

3. Past experience in meeting technical written reporting requirements for projects,
including, but not limited to, scheduling update reports, monthly progress reports, or
final reports that are similar to those that will be required for this project (see
Statement of Work for suggested content of report submittal requirements). The
reports shall be from the contractor to their clients.

After review of all of the technical proposals the TEP determined that the following
companies Were unresponsive. Each voting member of the technical evaluation panel
provided the CO with their conclusions regarding this step of the process. See attached.

Central Florida Equipment Rentals Inc.
Oklawaha Farms, Inc.

A2 Group, Inc.
Sayar Enterprises, Inc.

* & o °

The TEP proceeded with evaluating the remaining technical proposals from the companies
determined to be responsive. The technical proposals were evaluated in accordance with the
evaluation factors stated in Section M of the solicitation. The responsive companies were:

e Westwind Contracting, Inc.
¢ Bul-Hed Corporation
e Optimum Services, Inc.

Each technical proposal was reviewed independently by each panelist. Maximum points for
each factor were established prior to the start of the evaluation process and documented in the

Source Selection Plan.

TECHNICAL EVALUATION FACT ORS - 60 Total Points

Technical Approach and Capability: The technical capability of the offerors was evaluated
using the following subfactors which are listed below. (60 Points Maximum)

Appx3562 Redacted for Public Version
CBCA 4968 Rule 4 Tab 115 Page 43 of 57
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Subfactor 1 - Project Plan, Management and Coordination and Previous Related
Experience: (20 pts)
Subfactor 2 - Scheduling, Cost Control and Quality Control Management: (20 pts)

Subfactor 3 - Qualifications and Experience of Key Personnel: (20 pts)

Table 1 shows the technical evaluation panels combined average technical scores for
companies determined to be responsive. Both Optimum and Westwind provided very good
technical proposals. Their scores were virtually equal. The strength of Westwind’s technical
proposal was based on the fact that they were the incumbents and knew the project very well.
However, Westwind’s proposal did not completely address some of the requirements of the

solicitation. If they had done so their technical pro sal would have scored higher. As an
stwind’s technical proposal did not _

-Hed’s Technical proposal scored

Price Proposal

CS, the price proposals for Westwind, Optimum and Bul-

In coordination with the CO and
The CO. CS and TEP found that all three companies

Hed were evaluated by th

CBCA 4968 Rule 4 Tab 115 Page 44 of 57
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Past Performance

i i jecti i is evaluation factor. No point
The Source Selection Plan specified adjectival ratings for this eva :
assignments were made for past-performance as it would be dnfﬁt.:ult to assign a neutral
numerical rating to an offeror with no past performance information. Consequenﬂ){, only the
adjectival ratings were used (excellent, good, acceptable/satisfactory, neutral, marginal, and

unacceptable/unsatisfactory).

lor the Chair of the TEP made contact with at least two, and where possibl'e
fl?;l:é‘hti::nTtgo, of the references provided by each offeror (many of the references provided
* were unreachable or outdated). The information provided d.unng. these past performance
reference checks were recorded on Past Performance Quest;onnazre forms. All three
companies were assigned an adjectival rating of superior (Table 1).

Table 1. Technical Evaluation of Responsive Companies

Appx3564 Redacted for Public Version
CBCA 4968 Rule 4 Tab 115 Page 45 of 57
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Initial Revised/Final

- Firm Avg Score  Past Performance  Tech Rank Price Rank Eripe Rank
Optimum
Westwind
Bul-Hed

'Award Recommendation

Upon concluding the evaluation of Optimum’s, Bul-Hed’s and Westwind’s technical
proposals, past performance and price proposals it was decided that the contract would be
awarded to Westwind because their overall proposal was of best value to the Government

If you have any questions concerning this report, please contact Jonathan Taylor (305) 242-
7876. '

Sincerely,
Jonathan Taylor
TEP Chairperson

: Appx3565 Redacted for Public Version
CBCA 4968 Rule 4 Tab 115 Page 46 of 57
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United States Department of the Interior =

NATIONAL PARK SERVICE
DENVER SERVICE CENTER %25’.‘5
. 12795 W. ALAMEDA PARKWAY
P.O. BOX 25287

IN REPLY REFER TO: DENVER, COLORADO _ 802250287
D5215 (DSC-CS)
1443C5297080232
Westwind Contracting Inc -
Robert Parks ITI SEP 18 2008
2779 North Airport Road Suite 209
Ft Myers FL 33907 ’
Dear Mr. Parks:

Reference:  Indefinite Quantity Contract No. 1443C5297080232
for Land Restoration and Clearing, Everglades National Park.

Subject: Transmittal of Signed Contract

Congratulations! Enclosed is an executed copy of the above referenced contract. The effective date of
your contract is September 18, 2008.

This contract is for land restoration and clearing. Specific projects and requirements will be competed
among Indefinite Delivery, Indefinite Quantity (IDIQ) contract holders and awarded via task order.

We will conduct an orientation meeting in the near future to explain the process in more detail and answer
any questions you may have,

You may access, at no cost to you, invoice payment information on-line through the US Department of
the Treasury’s Payment advice Internet Delivery (PAID) system (http://fms.treas.pov/paid). Please note
that your contract award number is 1443C5297080232; however, for billing purposes your reference
number will be C5297080232. Each task order associated with this contract will have specific billing

information.
We are pleased to have you working on this project with the National Park Service, and look forward to a
good working relationship with your firm.

Please contact Katie Hoover, Contract Specialist, at (303)969-2286 if you have any questions.
Sincerely,
137 pAAESET

le Mascarenas
Contracting Officer

Enclosure

Appx2125
Appeal File Tab 3 1



236a

|-
1. TrougwINTRACT IS A RATED ORDER Rating Page Papes
AWARDICONTRACT UNDER DPAS (15 CFR 360 > ] .
2. CONTRACT (Proc, inst. ident.)  NO. 3, EFFECTIVE DATE 4, REQUISITION/PURCHASE REQUEST PROJECT NO.
C5207080232 R s/2008
&. ISSUED BY CODE| 2081 &. ADMINISTERED BY (I ciher ihan Bem &} cooe|
DBC-CS Contracting Services Division
Netional Park Service
P.O. Box 28287
Denver, CO B0Z25- f
7. NAME AND ADDRESS OF CONTRACTOR (Mo, abwel, olly, count, Stete end ZiP Cods) | O.DELVERY "] FOBOrigin (7] Othver (Soe beiow)
Westwind Contracting, Inc. 9. DISCOUNT FOR PROMPT PAYMENT
3501 Weat Hallandsle Beach Bivd. 1D ays "
Pembroke Park, Fi 330235732 20days %
30 dsys %
days %
T SORT TWORES
{4 Capiss aniess ol Im
CODE + FAGILITY CCDE oy Lol s
11. BHIP TO/MARK FOR CODE 12. PAYMENT WILL BE MADE BY cope | 2621
NPS-ACCOUNTING OPERATIONS CENTER
No 13481Sunsise Valley Drive, Sulte 201
HERNDON, VA 20171-
13. AUTHORITY FOR USING OTHER THAN FULL AND OPEN COMPETITION: 14. ACCOUNTING AND APPROPRIATION DATA
[Jiousc.z040 ( ) [J 41usc.253a( ) Wo Puesieg il
18A. ITEM NO. 158. SUPPLES/SERVICES 15C. QUANTITY | 15D. UNIT| 18E. UNIT PRICE 18F. AMOUNT
SEE LINE ITEM DETAIL
18G. TOTAL AMOUNT OF CONTRAGT 0.00
1‘ NTENTS
O Peq| __DESCRIPTION [ Pace)] () DESCRIPTION [_Paces)
_PART |- THE SCHEQULE
A | SOUCITATION CONTRACT FORM - | 1 | contracT cLausES B
B | SUPPLIES OR SERVICES AND PRICES/COSTS PART I - LIST OF DOCUMENTS, EXHIBITS AND OTHER ATTACH,
¢ | DESCRIPTION/SPECS/WORK STATEMENT | ; | ustor arracsments |
D | PACKAGING AND MARKING PART IV - REPRESENTATIONS AND INSTRUCTIONS
£ | INSPECTION AND ACCEPTANCE REPRESENTATIONS, CERTIFICATIONS, AND
K |OTHER STATEMENTS OF OFFERORS
F | DELIVERIES AND PERFORMANCE
G | CONTRACT ADMINISTRATION DATA L |INSTRS. CONDS.. AND NOTICES TO OFFERORS
H | SPECIAL CONTRACT REQUIREMENTS M [EVALUATION FACTORS FOR AWARD
CONTRACTING OFFICER WiLL COMPLETE ITEM 17 OR 18 AS APPLICABLE
17. 7] CONTRACTOR'S NEGOTIATED AGREEMENT (Contraclorfa requined | 48, [] AWARD  (Contractor is not required o sign this document)  Your
10 8ign Ihis document and relum 3 copios lo issuing ofica) | oper on Solicitation Numbsr

Contractor sgreas to fumish and deilver sil lems or parform all the services set
Identified above and on any continuation sheets for the

Inciuding the additions or changes made by you which addlilons or chenges are set forth
hﬂﬂmhhnﬁymp&g -HI;W !cllr IMM_Mmlmmm

forth o M;%m.numﬂ:'ﬁbﬂm:nm?.m sheets. which o the
contract subject o following documents: documents: (a) he Govémment's solicitation and your offer, and (b) this awsrd/contract.
sward/contraci, (b) the salicitation, ¥ any, snd (c) such provisions, v
oreg hpecifications, 64 aiached of incorporated by refsrence herein, | ™0 Mrther contrackual document ls necessacy.
. {Attachments are fsled herein.)
19A. NAME AND TITLE OF SIGNER {Typeorpin _ 20A. NAME OF CONTRACTING OFFICER
Mpawed L. M"s*‘*"f 42""’“3”“‘" Roﬂﬂ&p = BF)/LEY

198, 19C. DATE SIGNED

Iy

g~

20C. DATE BIGNED

9;3/@3

of passon sdthodzed fo sign) 'ﬁw/of
T 7 . " BTANDARD FORM 26 (REV 4 - 05)
PREVIOUS EDITION UNUSABLE Prascribed by G3A
FAR (48 CFR) 13214001

Appx2126
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L
Lina Item Document NuilTBer Title Page
" leymmary C5297080232 EVER IDIQ 20£9
Lins ltem Delivery Date Unlt of Total Cost
Number ppscription (Stert Date to End Date) Quantity i UnitPrice  (inciudes Discounts)
] Land Restoraion and Land Clearing 00/1472000 €.00 $.000 $0.00
(0B/15/2008 to 0D/14/2009)
The following items become & part of this contract:
4. The base contract and Bl option year prices as set forth in the attached Contract Price Schedute.
2. mmnqmm.mammmmummmmnwmmmm
8. Amendments 0001 thru 0007.
4. Initial proposel dated July 30, 2008, and all proposal revisions Thru Seplember 2, 2003.
1
Total Cost: $0.00

Puints of contact:
WMWW
Coniract Speciaiist-Katie Hoover 303-968-2286 -

Appx2127
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United States Department of the Interio

NATIONAL PARK SERVICE -
DENVER SERVICE CENTER
12795 W. Alameda Parkway
P.O. Box 25287
Denver, Colorado 80225-0287

D5217 (DSC-CS)

EVER-137534
1443C5297080232 . September 18, 2008

Richard Evans
Optimum Services, Inc.
208 N. Parrot Ave.
Okeechobee, FL 34972

Dear Mr. Evans:

Reference: Everglades National Park, Dade County, Florida, Solicitation No. 1443N5297080232,
Land Restoration and Land Clearing, Package No. EVER-137534

Subject: Unsuccessful Proposal ‘
Thank you for your proposal submitted in response to the above-referenced project.

The Technical Evaluation Panel has completed their evaluation of the proposals received on this
solicitation. Your firm was not selected because some of your unit prices were considered unbalanced
and price reasonableness could not be established. The National Park Service has awarded this contract
to Westwind Contracting, Inc., Pembroke Park, Florida. The maximum contract amount is estimated to be
up to $24 million for the base year through the issuance of task orders.

Should you desire a debriefing, please provide a written request via Facsimile No, 303-987-6646 pursuant
to Federal Acquisition Regulations 15.506. If you do not submit a timely request, you may not be givena
debriefing. You are entitled to no more than one debriefing for each proposal.

We sincerely appreciate the time and effort your firm has expended in competing for this project. We
encourage you to submit proposals on future National Park Service projects.

If you have any questions, please contact me at (303) 969-2677.

Sincerely,

immw -
oelle M, Mascarenas
Contracting Officer

Appeal File Tab 4 1
Appx2128
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<+
United States Department of the Interior >
NATIONAL PARK SERVICE TAKE PRIDE®
DENVER SERVICE CENTER INAMERICA
12795 W, ALAMEDA PARKWAY
P.O. BOX 25287
IN REPLY REFER TO: DENVER, COLORADO 80225-0287
MEMORANDUM FOR THE RECORD
. To: Contracting Files
From: Contracting Officer

Ref: Indefinite Quantity Contract No. 1443C5297080232, Everglades National Park, Dade

County, Florida, Land Restoration and Land Clearing, Restoration Work HID,
Package No. EVER-137534

Subject: Post-Award Debrief, Optimum Servioes, inc.
1. An oral post-award debriefing was conducted by teleconference with Optimum Services, Inc.

(Optimum), an unsuccessful offeror on the referenced Contract, at 1:00 p.m. MT on
Tuesday, September 23, 2008. The following individuals attended the debriefing:

Optimum: Richard Evans, Vice President
Neil Shelton
Government: Joelle Mascarenas, DSC Contracting Officer

Jonathan Taylor, EVER, TEP Chair

2. Pursuant to FAR 15.506, the debriefing consisted of the following:
ltems included in accordance with part (d): |

(d) At a minimum, the debriefing information shall include—
(1) The Government’s evaluation of the significant weaknesses or deficiencies |n the

offeror’s proposal, if applicable;
(2) The overall evaluated cost or price (including unit prices) and technical rating, if
applicable, of the successful offeror and the debriefed offeror, and past performance information

on the debriefed offeror;

(3) The overall ranking of all offerors, when any ranking was developed by the agency
during the source selection;

(4) A summary of the rationale for award; :

(5) For acquisitions of commercial items, the make and model of the item to be delivered

by the successful offeror; and
CBCA 4968 Rule4  Tab 116 Page 1 of 4
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(6) Reasonable responses to relevant questions about whether source selection
procedures contained in the solicitation, applicable regulations, and other applicable authorities

were followed.

items NOT included in accordance with part (e):

(e) The debriefing shall not include point-by-point comparisons of the debriefed offeror’s
proposal with those of other offerors. Moreover, the debriefing shall not reveal any information
prohibited from disclosure by 24.202 or exempt from release under the Freedom of Information

Act (5 U.S.C. 552) including—

(1) Trade secrets; _

(2) Privileged or confidential manufacturing processes and techniques;

(3) Commercial and financial information that is privileged or confidential, including cost
breakdowns, profit, indirect cost rates, and similar information; and

(4) The names of individuals providing reference information about an offeror’s past

performance.
FAR 15.506 (d) and (e) were reviewed with Optimum at the start of the debriefing.
3. Significant strengths and weakness in the offeror’s proposal were identified as follows:

Optimum did pass the pre-screening for meeting the minimum technical qualifications as
specified in the solicitation and received a full evaluation of their proposal. There were no
significant weaknesses identified in Optimum’s technical proposal or past performance.
Optimum scored very high technically. The one weakness that was identified was that the
proposal did not address owned vs. rented equipment, but this was not noted as a significant
weakness. Optimum received an average overall technical score of 56.7 points out of 60 points
total. Past performance was not an issue as Optimum received a superior rating for this

criterion. :

The evaluation mainly came down to the price proposals. Optimum'’s price proposal contained
three (3) areas of concern regarding the proposed unit prices. Line ltem 0001 was of significant
concern since the proposed unit price was ten (10) times higher than the government estimate
and other offerors’ prices. The proposed unit prices for Line ltems 0009C and 0009D were also
high in comparison to the government estimate and other offerors’ prices, but were not as
signiﬂcantfconcerning as the proposed unit price for Line ltem 0001. The rest of Optimum’s
proposed unit prices were comparable to the government estimate and other offerors’ prices.
Additionally, the proposed unit prices of both the offerors in the competitive range were applied
to Task Order #1 and #2 scopes of work to analyze price reasonableness and price realism.
Optimum received an overall ranking of 2™ in the price evaluation due to the aforementioned

reasons.

4 The rationale for award was a best value tradeoff considering both technical and price '
factors. Since the two firms in the competitive range were essentially equal technically, the

selection mainly came down to price.

5. Ingeneral, Mr. Evans was interested in if there were any blaring deficiencies in his proposal
that excluded his firm. The evaluation did not reveal any obvious problems with his proposal

CBCA 4968 Rule 4 Tab 116 Page 2 of 4
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other than some of his proposed unit prices were considered high compared to the government
estimate and other offers and not deemed the best value for the government. Mr. Evans asked
what the successful offeror’s technical score was, but this information was not provided as it is
considered source selection sensitive.

6. Optimum was thanked for its interest in NPS projects and encouraged to submit proposals
on future projects. They were advised that any additional questions following the official
debriefing could be directed to the Contracting Officer.

7. The debriefing concluded at approximately 1:30 pm MT.

8. On several occasions following the formal debriefing, Richard Evans of Optimum contacted
the Contracting Officer for further discussion regarding the debriefing. On September 24 and
25. 2008, there were calls placed back and forth between Optimum and the Contracting Officer.
Optimum made many of the same points that were eventually set forth in their protest. Richard
Evans emailed the Contracting Officer two cases (Ashe Facility Services, Inc. and Consolidated
Engineering Services Inc.) that he felt were relevant to the solicitation. The Contracting Officer
reviewed the cases, but did not feel they were particularly applicable. The Contracting Officer in
turn provided several FAR citations regarding proposal analysis (FAR 15.404) and price
reasonableness (FAR 15.305). Moreover, several of the contract clauses were pointed out to
Optimum, including Clause L.2 52.215-01 Alt I Instructions to Offerors—Competitive (Jan 2004)

— Alternate Il, Section (f)(8) and (9) and Clause M.3 Evaluation Factors for Award as part of
these discussions. .

9. On October 3, 2008, Optimum filed a protest with the GAO, a copy of which was received by
the Contracting Officer via fax. On October 6, 2008, Richard Evans of Optimum called the
Contracting Officer to verify receipt of the protest.

Prepared by:
%ﬂﬂ /n Pger o enir /0/8/08
J&eﬁe Mascarenas, Contracting Officer " "Date
CBCA 4968 Rule 4 Tab 116 Page 3 of 4
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OPTIMUM SERVICES, INC. __
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September 22, 2008

United States Department of the Interior
National Park Service :

Denver Service Center

12795 W. Alameda Parkway

P. O. Box 25287
Denver, Colorado 80225-0287

VIA FACSIMILE 303-987-6646

Attn: Ms. Joelle M. Mascarenas
Contracting Officer

Re: Everglades National Park, Dade County, FL Solic itation #1443N5297080232,
Land Restoration & Land Clearing, Package # EVER-137534

Dear Ms, Mascarenas,

In response to your letter regarding the above referenced project and dated September 18, 2008 -
Unsuccessful Proposal, Optimum Services, Inc. formally requests a debriefing pursuant to
Federal Acquisition Regulations 15-506.

Thank you for your prompt response to this letter and please let us know if you require any
further information with regards to this request.

e e

Richard Evans, Vice President

RE/ca

CBCA4968 Rule4  Tab 116 ~  Page4of4
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U.S. DEPARTMENT OF THE INTERIOR

BRANCH OF ACQUISITIONS AND INTELLECTUAL PROPERTY
DIVISION OF GENERAL LAW
OFFICE OF THE SOLICITOR
1849 C STREET NW, MS 6456
WASHINGTON, D.C. 20240-1050

TO: Robert Parks, [l FAX: 239-337-9510
FROM: Emily E. Parkhurst (202) 208-6201

NUMBER OF PAGES (INCLUDING COVER SHEET): 25
DATE: October 7, 2008

RE: Optimum Services, Inc., B-400677

COMMENTS: Arached is a copy of the bid protest filed by Optimum Services, Inc. with the
General Accounting Office (GAO) on October 3, 2008. This bid protest concerns Solicitation
No. N5297080232 and has been docketed as B-400677, If you wish to participate in this matter
as an interested party, please notify GAQ at the following address:

Procurement Law Control Group
U.S. General Aceounting Office
441 G Street, NW

Washington, D.C. 20548

You should also advise agency counsel at the following address:

Emily Parkburst

Attorney- Adviser

Office of the Solicitor

U.S. Department of the Interior
1849 C Street, NW  MS 6436
Washington, D.C. 20240

All correspondence should include the docket munber, B-400677. If you elect to participate in
this protest, you will be fumished a copy of the agency report and will have 10 days from receipt
of the report in which to file your comments with GAO, the protester, and agency counsel.

TRANSMISSION NUMBER: (202) 219-1790

Appeal File Tab 5 1
Appx2129
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SALTMAN & STEVENS, P.C.
1801 K Btreez, N.W., Sulte M-110. Washingian, D.C, 20008
(302) 4822140
Fax: (302) TT5-8217
3_ 4@6‘]”} E.mail awwmmm

A’%Wﬂ?ﬁ' | lﬁ’lﬁ«x.a o ‘ﬂ“hmm,“@"’wwm,!g
Decaionug 1 12]7

October 3, 2008
VIA EMAIL
General Counsel PROTECTED MATERIAL TO Be
Goverrment Accountsbility Offics DISCLOSED OMLY IN ACCORPANCE
44]1 G Soeet, NW, WITH GAO PROTECTIVE ORDER

Washington, D.C. 20548
Attn: Procurement Law Coatrol Group

RE: Protest of Optimum Services, Inc. regarding solicitation N5297080232
Dear Sir or Madam: _

On behalf of our cliemt, Optimum Services, Inc., 208 N. Parrott Avemss, Oksechobes,
Florida 34972, telephone (863) 467-2572, fax (863) 467-8057, email REvans@optacv.com, we
protest the selection by the Deparmment of the Interjor’s National Park Service (“NPS™) of
Westwind Contracting, Inc. (“Westwind™) 1o perform lend restwration and clearing services in
Everglades National Park under the subject solicitation

Optimum has standing to file this protest as an intorested party because it is sn offeror
whose direct economic interest weuld be affeoted by the award end performanos of the contract
31 U.S.C. § 3551(2); 4 C.F R. § 21.0. This protest is timely under 4 CFR. § 21.2(a)X2) a8 ltis

Appeal File Tab 5 2
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CgEe

General Counsel

Guovernment Accountability Office

Attn: Procurement Law Control Group

October 3, 2008

Page 2

being submitted within ten ~10) days of September 23, 2008, the date upon which NPS beld a

required debricfing requested by Optimum.

L INTRODUCTION '

The NPS issved the referenced Request for Proposals ("RFP”) on June 16, 2008. The
RFP sought proposals for lend restoration a:ﬁedewi‘nguBm'glndesNaﬁoml Park. The -
resulting comtract was 1o be a firm-fixed price indefinite defivery service contract. Among other
things the RFP provided:

L Offerors should submit proposals on the basis of & base year plus four one-yesar
options. In this regard, the RFP set out a Contract Pricing Schedule for cach year.
Each such Schedule set forth a number of tasks with each task having its own
Contract Line Itemn Nurober (CLIN). For cach CLIN, the RFP set forth beth an
estimated punimum and a maximum quantity,

2. Pursuantto RFP Amendment #5 offerors should “provide the minimum and
maximum pricing scenarios for each task listed in the Contract Price Schedule for
ﬁlcbucyu?mﬂy"md%nﬁnhnummdeMﬁuumfw
evaluation purposes in sccordance with Section M of the contract clauses for the
award of the base contract ONLY.” Amend. 5, Answer to Question 28;

Appeal File Tab 5 3
Appx2131
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3. Except wheo it is detetmined in accordance with FAR § 17.206(b) not to be in the
Government s best interests, the Government will evalnate offers for award
purposes by adding the total price for all options to the total price for the basic
requirament, RYP § M.2;

4 Award will be made to the responsible offeror whose offer conforms to the
solicitation requirements and provides the best value to the Government
considering the stated technical factors and price. RFP § M.3(A),

s. The three evaluation factors were
L Technical Fastors

I Prico
W.  Past performance. RFP § M3;

6. All evaluatien fastors other than prioe, when combined, ars more imiportunt than
price, RFP ¢ M.3(D); “

7. With regard to Evaluation Factor II - Price, au evaluation will be performed to
determine the reasonableness of the proposed price. RFP § M.3(C);

Appeal File Tab 5 4
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General Counssl

Government Accountability Office
Attn: Procurement Law Control Group
Octaber 3, 2008

Page 4
8. Price reasonablencss will be detormined by considering other offered prices
received anc comparison to the independent Goverument cost estimate. d.;

9. Prices will te evaluated 10 determine whether eny line items are inbalencad. Id.;
end,
¥eioa
10.  The Government intends ta award a contract without discussions with offerars;
however, the Governmeat reserves the right to conduct discussions if later
deemed agcessary. RFP § L.11(AX3).

Pursuant to the RFF as amanded, Optimum submitied its proposal prior to the deadline
for receipt of propesals. Notwithstanding having advised offerors that award was ta be made
based on initial proposals, apparently concluding that discussions were ju fact necessary, by
letter dated August 26, 2008, NPS advised Optimum thar NP'S bad cstablished a compstitive
range, Optimum had been mciuded within it and that Optimum should submit a final proposal
revision no later than 5:00 0.m. EST September 3; 2008.

Optimum did sa. In its revised proposal, Optimum reduced its unit and extended prices
for several CLINSs. As a result its total price was reduced. Thereafler on September 8, 2008,
Optimuan recsived & request from NPS to clanify its offer with respect to CLINs 001 and 009D,

Appeal File Tab 5 5
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General Counsel

Government Accountability Office

Attn; Procurement Law Ceatro} Group

October 3, 2008 :

Page S

the detailed pricing for which had aiready becn laid out in Optimum’s proposal In some

substantial detail, CLIN 0C1 (Identifying end Protecting Native Vegetation) nvolves the

contractor marking those landscape features and remnant vegetation idestified by NPS to be

protected. The estimated quantity sct forth in the RFP for CLIN 001 in the base yuar was 2

minimum of 1 and & maxioum of 5. '
Shoﬂyw,wmof&mbwls,m,wmwndﬁudbymmu

had made an award 1o Wesvwind, the company that has been performing this wark for the agency

mmmmr&ammmmmy. 'Themdbfsisuwwomnmwas'mt

selected for award was that “Optimum’s priods ‘were considered unbalanced and price

reasonableness could not be established.” NPS also stated that “the mexim contract amount i

estimated to be up 10 §24 million for the base year.” A similar statement was sct forth in the

initial notice issued by the agency regarding the RFP, Ironically, however, the stated meximum

of $24 million s substantiadly in excess of the total maxizum price proposed by Optimum for

the bass year.

ICLIN 005D involved the installation of culverts under existing roads in order to improve
water fow. mmmmmmmm&mmmnmmmma
[minimum of 1 and & maximum of 8. RFP Amend. 5, Contrant Prics Schedule.
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By letter dated Scptember 22, 2008, Optimum requestad a debriefing. During the
debrefing, which was held on September 23rd, Optinnum was advised that:

Optimum and Wesrwind were basically equal in Technical Factors.

The two offercrs were pretty close in price too, eltbough Optimum’s total price was
less than Westwind's.

Optimum’s unit price for CLIN 001, however, was many times higher than
Westwind's ?

Optimum’s proposal for CLIN 001 was “way overscoped.™

In addition to camparing Optimumn's proposed price with the Government estimate
NPS conducted ansther price evalaation pursuant to which it used  few of each
offeror's unit prices and applied them to the work comtained in the undisclosed first
teyo task orders NPS expected to issue under the contrast. Westwind was purportedly
$500,000 cheaper than Optiruwn oo ane and §100,000 cheaper on the other.

2Optimum's price fur CLIN 001 was approximately 9/10 of 1% of Optimum’s maximum
total price for the base ycar

3Since the RFP requised NPS 1o disclose “the agency’s evalustion of the significant weak

factors in the debriefed offeror’s offer,” NPS tust have pezceived thet Optinnan’s
‘mmhgno:ﬂmpﬁ CLIN 001 was & substantial weaknsss, RFP at L2(F)(11)G).
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Based on these (aczs, and for the reasons set forth below NPS' decision to not make
award to Optimum, the tachnically equal offerar who submitted the lowast total price, was

improper and without & rational basis.

IL  ARGUMENT
A.  NPS Falled To Comply With The Stated Terms Of The RFP Because It
Ignored The Fact That Optiltiini, Which Was Technically Equal With
‘Westwind, Eubmitted The Lowest Total Price And Thus Represented The
Beat Value To The Governmeat
NP$’ evaluation of Optizmom’s proposal was unreasonable because NPS failed to find
ﬂmom'smwmmw&ebenmuewﬁeowmmmughhwﬂu
Jowest cost, technically equal or techmically superior proposal. Whea one of two offerors in
MVMMMWWNMMMWWN.RBQMW
that the offeror represents the best value to the Government, an agency need not bother doing &
cost/technical tradeoff analysis. Gemtex Corp,, B-291793, B-291793.2, B-291793.3, Mar. 25,
2003, 2003 CPD 4 66, The same is true when &n agency must decide between offers that are
essenrially squal under non-price factors. DIT-MCO Int'l Corp,, B-311403, June 18, 2008, 2008
CPD §127. mmﬂmwupmmasymmammmmm
award, notwithstanding that the solicitation may bave assigned price less importance than
., B=310136, Nov. 26, 2007,

1echnical factors, 14; Firest
2007 C?Dﬂlin'Snlo&ammpmgmfnmmmwmmmdmmwm

Appeal File Tab 5 8
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technically cqual propesal), Here, Optimum?atid Whstwind were the only two offerors in the
competitive range. When evaluated in accordance with provisions of the solicitation, j.e., the
price of the base year plus all optiens, Optimum’s proposed prios was low. Additionally, NPS
rated Optimum®s proposal with a technical score that aot only was close 0 the hiphest possible
but, more importantly, also approximately equal to or higher than Westwind’s technical score.
Indeed, at the debriefing, NS stated that Optimum’s proposal had no significant weakness end
that NPS had to lock hard to even find minor ones. Under these circumstancas, it io clear that
Optimum’s proposal represented the best valug to the Government. NPS was unreasonshle in

concinding otherwise and ir. makieg award to a higher priced offeror.

B.  To The Extsnt That The Agéncy*s Price Analysts (Pursnant To Which It
Used A Few Of Each Offeror’s Unit Prices And Applicd Them To The Work
Coutsined In The Undisclosed First Two Task Orders NPS Expected To
Issue Under The Contract) Constituted An Attempt To Determine Price
Reasonsblexess, 1s Wasg Arbitrary And Inconxistent With The Terms Of The
RFP
As set forth above, tae RFF indicated that “{a] price eveluation will be performed to
determine the reasonableness of the proposed price.” RFP § M.3(C) (cmphbasis added).
Consisteat with the provisions of FAR § 15.404-1, in this instance NPS decided that the
technique by which this price reasonablencas anslysis would be accomplished was “by
considering other offered prices received and comparison to the independent Government cost
estimate.” RFP § M.3(C); 3¢ FAR § 15.404-1(0)(2X(+) (comparison of proposed prices with

i

Appeal File Tab 5 9
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indopendent Government estimate). These specifics notwithstanding, when Optimam’s
proposed price proved to be both low and leds theh the Government's sstizats, NPS switcbed to
& wholly different means to detsrmine price reasonsblencss in order to reach the crroneous and
unsupportable conclusion that Opésaum’s proposed price was nnreasonable. Doing o was
arbitrary, inocnsistent with <he tezms of the RFP and without eny rational besis.

- As noted above, Optimum’s price for the maximum quantity in the base year was
substantially less than the $24 miltion estimated by NPS for the maxirmum quantity in the base
year, This telling fact notwithstending, NPS somehow filt the need to go beyond the evalustion
techniques set forth in the RFP - oomparing Optimum's proposed price with the Government's
estimate — and conduct an additional “svaluation” to detetraine if Optimum’s low price was
uoreasonably high. This in and of itself was improper and constitutes » basis on which to sustain
Optimurn’s protest. Moreover, the additiona svaluation, upon which NPS spperently concluded
that Optimum's price, which was the lowest received, was unreasonably high, was totlly
arbitrary and wholly inconsistent with the most basic premaise of the REP itself.

The RFP"s Contract Price Schedule for the base year of the contract sets forth 16 separate
CLINs of work. Par sach f these 16 iters of work the Sobedule provided a maximum and &
minimum estimated quantity, The RFP did the same thing for each of the option years. The
RFP also provided that the Govemment would evatuate offers by adding the total price for all

Appeal File Tab 5 10
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options to the total price for the basic requirement. RFP § M.2. Mareaver, offerors were
required to submit unit prices for both the maximum and minimum quantities in the base year
and for the minimum quagtities in each of the option years. RFF Amend. #5 (Answer to
Question 28). Amendment 5 also stated, “Thi Miaifitdm snd maximum scenarios will be used
for evaluation purposes in sccordance with Section M of the contract clauses for the award of the
base contract ONLY.™ [d. Based oa the sbove, the proposed prics to be evaluated was each
offeror’s price for the meximum estimated quantity in the base year plus its price for the
minimum estimated quantity in each of the four option years.

Notwithstanding the fact that Optimum's proposed price for the mmimum sstimated
quantity in the base year plas its price for the minimum estimated quantity in cach of the four
opiion years was Jow, and was less than the Governinent’s estimate, NPS concluded that an
additional evaluation was rzquired to assess the reasonablensss of Optinyam’s price. The means
by which the agéncy conducted this “evaluatien? Was to take the frat two task orders to be
issued under the new contract, insert ths applicable prices from Optimum and Westwind and see
if Optimum’s total price for each task arder was low. Notwithstanding the fact that Optimnm
submitted the lowest proposed price for the cstimnatod quantity to be ordered over the proposed
five-year term of the coptract and that price was less than the Govemment's estimate, because
Optimnm was not low on these two task orders, NP'S eoncluded that Optinium's proposed price

Appeal File Tab 5 11
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was unreasonably high. Aside from being contrary ta the terms of the RFP, the agency's

“gyalttation” was itself unreasonable and its conclugion lacked a rational basjs.

Wleﬂnk??indiﬂmdthﬂmdnmoﬁyw(mdlndmddua&nﬁwwu
period) the agency would be ordering some 16 different types of work, itis highly improbable
rhateid:erindiﬂdznllywa‘oouwﬂvdyMtwnqakom in question required the
performance of all 16 types of woek. wmé‘;fﬁnmmmmmmuhm
task orders required the performance of anywhere gear the estimated quantity of any item that
wenld be ordered over the course of a single year (let alone a five-year period). As such, the
“evaluation™ that occurred tyough the use of these two task orders was based on & small subset
of work that msy not have kad any relationship whatsoever 10 the much larger total quenrity of
work to be performed in & given yer or during the entire term of the contract as pet forth in the
RFP. Using such an 2d hoc array of items to be ordered on just thess two task orders does

nothing 10 cstablish that the price submittad by Opticium was somehow unrcasonably high.

Indeed, in stark contrast to the two sk order “evaluation” of price, under the RFP the
. :f‘,': o
wmpumﬁmnfthslowm;nuposdpdecmi‘bnedonuehmdmuneofﬂaelﬁimmof

wozk that NPS ipdicated it -was lkely to order and an accurate estimaic of the quantity of cach of
those jtems that would be ordered. I, as appears to be the case, NPS belicves that the items and

mmuﬁummsnmemmkoﬂmhmwuﬁwof&simmdqmnﬁﬁu of

12
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C.  Optimam’s Unit Price For CLIN 001 Was Not Unbalsnced Nor I¥id It Create
J;Iﬂ Uq':dc:p;::l;h. mﬂmﬁ?tm(}emmt ‘Would Pay An Unreasonably

Optimum’s proposal neither conteined unbalanced umit prices noc did it represent an
unacceptable risk to the Guu@mtofp&yingmmnblyhid!pdeehmm
performance, By latter dated September 18, 2008, NPS adviscd Optimum thet it was not
ssjected for award becausc some of ite wnit prices wege unbalanced. During the required
debriefing, Optimum learned that NPS' concern in this regard related only to CLIN 001, First,
Optinmum’s unit price for CLIN 001 (identifying and protecting landscape features end native
vegetation) was not unbalanced beceuse it was adequately supported by the cost data Optimum
provided 1o NPS. Smn&mmwﬁngﬁﬁdmkpﬂuﬁnﬂﬂi@lmmw
unbalanced, Optimum’s pricing posed 50 risk to the Government that i would pay an
unreasonably high total confract price because Optimum proposed the lowast total price under
the RFP’s sgtimate of the work that NPS would order. Accordingly, NPS was unressoanble for

rejecting Optimum’s proposal for being unbalanced.

Neither the FAR's definition of unbalancing nor its concerns regarding the risks of
unbalencing apply to the subject solicitation gencrally or Optizum’s proposal specifically. The
FARpwvidea“Unbdmedpmmsmstswhm...mcpﬁuormmmmcwﬁneum
is signi 9 over or understated as indicated by the application of cost or prico analysis
techniques.” FAR § 15.404-1(gX1). If  proposal contains unhelanced pricing, the contracting

Appeal File Tab 5 13
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et

officer Is not permitted simply 1o reject the proposal. Instead, the contracting officer must
consider the risk to contract performance and the risk that the Government will pay
“anreasonably high prices for conttact performance.” FAR §.15.404-1(g)(2). 1f the contracting
officer detenmines that the level of risk is “unacceptable,” then and only then is the contracting
officer permitted, but not required, to reject the proposal. Seg FAR § 15.404-1(g)(3).

Here, NPS was unreesonsble for determining that Optimuams uait price far CLIN 001
was unbalanced. The FAR jnstructs that prices for CLINs “shall reficct the intrinaic velue of an
item or sarvice and shall be in proportion to an item’s base coit (e.g., mamxfacturing o
acquisition costs).” FAR § 15.404-1(f). Froth '3t Optimum’s description in its final proposal
revision of the work to be performed under CLIN 001 and the cost detail report later provided to
NPS,iteiﬁmww&hmﬂdhwebeendeMmN?BﬂmOpﬁm’spduwaHNOM,
although much higher than Westwind's, was not overstated.

Optimum’s upit price for CLIN 001 wu;roporﬁonnemt)ptimﬂm'so:wncomfmthe
work: therefore tha price for CLIN 001 was not unbalanced. To accomplish CLIN 001,
Opﬁm\mpmposadwuseabulldnmuuolwap!ﬁnhroughtheimpmablevcgmﬁm
mmdhgﬁepmdm‘mmmmbmmlhgemwdﬁmm

“While use of the bulldozar doubled Optjmum’s costs (and conssquently its price for
CLMW]},abwdowwmwmwupamwmdmnwgmm
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protocted areas. Opfinnum Pinal Proposal Revision at 6-7, Afer submission of final propess]
revisions snd et NPS® request, Optimum submitted to NPS a cost detail report for the work to be
performed under CLIN 001," This cost detail repart showed both Optimum’s direct costs for all
of the pay items that went into CLIN 001 ~ the cost of the bulldozer, bulldozer operator, laborers,
and delineation material - & woll as Optimum’s indirect costs, overhend, and profit markups.
The cost detail report clearly supperted the cost proportionality of Optimum’s price for CLIN
001. In short, Optimum’s price for CLIN 001 was high because its costs for performing the
proposed work was figh ané not becauss its price was unbsiznced, NPS' cost analysis of
Optimum’s CLIN 001 price was unteasonable for Eiling to recognize this; NPS therefore
umreasonably determined thit Optimum’s price for CLIN 001 was unbalanced.

y -

"Bven assuming that Optimmam’s unit price for CLIN 001 was unbalanced, NPS was
unreasonable for determining that the unbalancing would result in an unacceptable risk to the
Govermment that it would pey an unreasonsbly high price for Optimum to perform the contract.
In Indefinite Delivery/Indefinite Quantity contracts, lik the one hers, “unbalancing generally
does not present a risk that tae Governmont will pay unreasonably high prices for contract
performence.” Accumazk, Inc., B-310814, Feb. 13, 2008, 2008 CPD ¥ 68 (siting Neals Jenitorial

memmmmmmmdmmmmkmmmmw
install the delineation matezial.

SOptimum also provided a cost detail report for CLIN 009C, earthroving and
dewatering, and CLIN 0090, culverts, "
o -
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Serv,, B-279633, June 3, 1998, 98-1 CPD § 156). The key factor is whether the agency's
quantity estimates contained in the solicitation are “reasonably sccurate.” Id, That is, an
“ynbalanced bid will only become less advantagsous then it appears if ths government uitimately
requires 2 greater quantity of the overpriced items and/or & losser quantity of the underpriced
orage, Jnc., B-247463, May 22, 1992, 92-1 CPD §465. Morcover,
where, as here, a putatively overstated CLIN represents 2 very minor portion of the afferor’s
total price, without more, there is no evidence “to create any concem of risk to the government.”
Weber Cafeteria Servs., Inc,, B-290085.2, June 17, 2002, 2002 CPD 199,

The estimated quantities in the solicitation wers reasonably accurate and therefore
ensured that the “overstxied” unit price for CLIN 001 would not result in NPS paying an
unreasonsbly high price for the contract overall. NPS estimated in the solicitation thar it would
order a minimum of one and & maximum of five quantities of work per year undar CLIN 001.
These estimates were hot previonsly protested by anyone as being unreasonable and Optimum
does not challenge them pow. Therefore, when NPS found that Optimum proposed the lowost
total contract price for the estimated quantities, it knew or should have known that that
determinstion could not be proven false through NPS ordering more than the mmdngum five
quantities of work under CLIN 081.

Appeal File Tab 5 16
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Moreover, Optimum s “overstated™ vnit price for CLIN 001 could not create any concem
of risk to the Governmant beoause CLIN 001 réfiresented ouly a tiny fraction of Optiroum’s total
price. GAO has previously found that even though an awardes proposed a price for a CLIN that
was twice that of the second.-low bidder, there was no risk that the Government would pay an
MIYHﬁﬁMM'hmoWWMWMWM%
of the awardee's total price, Webeg, 2002 CPD'§99. Here, Optimum's prioe for CLIN 001
mudznpl?%ofhswh;pﬁufmthabluyeuunduﬂwminimmesﬁmwdqmﬁwjm
0.83%ofwm‘swwpﬁoemdahmﬁmmewmmdwty‘mdlmoﬁuw
‘mumww@umﬂmmﬁmﬁwhwwwﬂmmﬁmmmmﬁhmﬂMWMtWmnmu
mmmmmmmm&m,wuwmwwam&wﬁmof
Optizrum's overall price. Acco:dingly,N?S\_ammmmableinmtingmnppmt
&mmo&m'xpﬂw&raﬂwlcmmeupnﬂedskofmm
unreasonable price for the contract as a whole.

D.  While The Ageacy Conducted Negotiations With All Offerors In The
Competitive Range, It Failed To Have Meaningful Discussions With
Optimom Because It Did Not Point Out That Optimum Had “Overscoped”
CLIN 001

mmmm'mmwmmmmmuwwmm
mcmspomibleoﬁmrwhoumposaloﬂ‘ﬂaﬂwbammmﬁecmm RFP§ L.11 (A-

%o&dmwm&mmmﬂwmmmmm
arc iooluded.
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3). However, NPS changed its mind, concludeli that discussions were in fact necessary, and by
WWAWzG,Mﬁladﬁwdw-ﬁuﬂmeamw&ﬁwm
Optimum had been included within the competitive range and that Optimum should submit &
final proposal revision, Given the above, NP was required to, but failed 1o, conduot meaningful

discussions. !

As the FAR provides, “Discussions are negotiations that occur after establishment of the
competitive range that may, at the Contracting Officer's discretion, result in the offeror being
allowed to revise its proposal.™ FAR § 15.306(d)(3). GAO has long beld that “the acid test for
whether discussions have oscurred is whether the agency has afforded an offeror an opportunity

j v., B-298494, May 10, 2007, 2007
0., B-298840, Feb. 6, 2007, 2007
CPD §57 (citing TDS, Ine,, B-292674, Nov. 12, 2003, 2003 CPD § 204); gee aiso RFP § L.2.
As such, there is little queston but that NPS' request that offerors tevise their propozals
constinmed discussions. However, as outlined below, the discussions that occurred with
Optimum certainly were ot megningful es required.

CPD § 103 &t 7; sce Global Analytis

The purpose of discussions is to meximize the Government's ability to obiain the best
value based on 1t3 requirements and the solicitation. FAR § 15.306(dX2). As GAO has beid, in
otder to schieve this purposs discussions must be meaningful, meaning they “must ideatify

18
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agency appumtbrmshﬁn;weninw@ofwbumnumuyw ascomplish the task,
NPS improperly failed to held meaningful discussions with Optimum.

V. CONCLUSION

For the reasons set forth above, NPS failed to conduct a proper best value malysis,
evaluated the reasonableness of Optimum’s pricas in 2 manner that was arhitrary and sontrary to
the RFP, unreasonably determined that Optimum's unit price for CLIN 001 was unbalanced and
posed an unacccptable rigk to the Government, and failed to conduct meaningful discussions

with Optimum.

Optimoum respectfully requests that GAO smstain this protest, direct the NPS 1o, if
aecessary, conduct meaningful dissussians with Optimun aad regolicit another round of final
proposal revisions, evaluate Optimumn’s prices in accordance with the FAR and the stated criteria
and methods specified In the RFF and conduct & proper best value analysis to dstermine the best
value 1o the Governmest, and, if Optizum is found 1o represent the best value to the
Govammont, terminate Westwind’s contrast for convenience and make contract sward to
Optizoum, Optimum also requests that it be granted the costs of fillng and pursuing this protest,
mmmmmm'm.mmmmudumc@muuomlm

just and proper.
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VI REQUEST FOR A PROTECTIVE'GRDER

Pursuant to 4 C.FR. § 21.4 and in anticipstion of the submission of docuraents from the
agency which contain privileged information and/or information which, if released, would result

in competitive harm, Optimum respectfully requests that GAO issue & protective order.
VI. REQUEST FOR THE PRODUCTION OF DOCUMENTS

Pursuant to 4 C.F.R. § 21.3{¢) and (d), Opticoum requests coples of documents of
whatever pature, whether fo-mal or informal, written or electronio, that relate to the issues in this
protest. This request specifically includes:

o :
(1) Any and all documents constituting the independent Government cost estimate;

(2) Any and al! documents used in attempts to determine the reasonableness of the
proposad prices, inchwiing option prices, of Optimum and/or Westwind;

(3) Any comemporaneous finding that Optimum’s price was unreasonable, any
statement of fagts supporting such & conternparaneocus finding, and any document(s)
constitating et approval of eny such finding at ¢ level above the cantracting officer;

Y

20
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(9) Any other documents refevant to the issued ip this protest.

A oopy of this protet is being served upon the contracting efficer today via facsimile,

* Respectfully subrpitted,
SaLTMAN & STEVENS, P.C.
Al 1. Saltman
Ruth G. Tiger
Eric J. Pohloer
Jonathan D, Tepper
AIS/RGT/EJP/IDT/eh '
ce(viafax):  Joelle M. Mascarcnas
National Park Sexvice
12795 W, Adameda Parioway
Lakewnad, CO 80225
Telephone 303-969-2677
Fax 303.987-6646

b TR
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1849 C STREET NW, MS 7308
WASHINGTON, D.C. 20240-1050

TO: Edward Goldstein, Esq., GAO FAX: 202-512-9749
Alan . Saltman, Ruth G. Tiger, Eric ). Pohiner,
and Jonathan D. Tepper
SALTMAN & STEVENS, P.C., FAX: 202-775-8217

Joseph C. Staak and Thomas ). Kelleher
Smith, Currie & Hancock, LLP, FAX: 404-688-0671

Ronald Bailey and Joelle Mascarenas
National Park Service, FAX: 303-987-6646

FROM: Emily E. Parkhurst (202} 208-6201

NUMBER OF PAGES (INCLUDING COVER SHEET): 3
DATE: November 12, 2008

RE: Optimum Services, Inc., B-400677

COMMENTS: Please see attached letter.

TRANSMISSION NUMBER: (202) 219-1790

OPT11G 2011-6-17 001215
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United States Department of the Interior

OFFICE OF THE SOLICITOR
Washington, D.C. 20240

November 12, 2008
VIA FACSIMILE
Edward Goldstein
Deputy Assistant General Counsel
U.S. Government Accountability Office
Washington, D.C.
N Re: Optimum Services. Inc., B-400677
Dear Mr. Goldstein:

In consideration of the conference call discussion on Monday, November 10, 2008, regardiig
this procurement, the National Park Service, U.S. Department of the Interior, concluded that it is
appropriate to take corrective action in response to the bid protest of Optimum Services, I c.
The National Park Service notified the parties of decision to take corrective action on Mond: y,
November 10, 2008.

Our corrective action will consist of reevaluating the price proposals of the offerors within 11¢
competitive range in accordance with the price evaluation criteria in the Request for Proposs s.
The National Park Service will conduct discussions and request final price proposals. Tie
National Park Service will then make a new source selection decision. Pending this action, t1e
National Park Service will not issue a notice to proceed for the two task orders previously issud
to Westwind Contracting, Inc. (“Westwind”). In the event an offeror other than Westwid
becomes the successful offeror, we will terminate Westwind’s contract for convenience a1d
award a new contract.

OPT11G 2011-6-17 001216
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11/12/2008 18:03 FAX 202 218 1790 DIVISION OF GENERAL LAW @003/003

Our proposed corrective action renders Optimum Services, Inc.’s bid protest academic,
Accordingly, we ask GAO to dismiss the bid protest since it is not GAO’s practice to consider
academic questions. See Dyna-Air Eng'g Corp., B-278037, Nov. 7, 1997, 97-2 CPD 9132,

Sincerely yours

57/ :
— / :/‘ -
Emily f Parichurst g

Attorney-Adviser

Branch of Acquisitions and
Intellectual Property

Division of General Law

Ce:  Alanl. Saltman, Ruth G. Tiger, Eric J. Pohiner, and Jonathan D. Tepper
SALTMAN & STEVENS, P.C., FAX: 202-775-8217

Joseph C. Staak and Thomas J. Kelieher
Smith, Currie & Hancock, LLP, FAX: 404-688-0671

Ronald Bailey and Joelle Mascarenas
National Park Service, FAX: 303-987-6646
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 J
United States Department of the Interior =
NATIONAL PARK SERVICE .
DENVER SERVICE CENTER by RE,ES'.%%
12795 W, ALAMEDA PARKWAY
P.O. BOX 25287
IN REPLY REFER 1) DENVER, COLORADO  HO225.0287
INCLUDES PROTECTED INFORMATION NOT TO BE DISCLOSED
TO: Westwind Contracting, Inc.
C/O Joseph C. Staak,
Smith, Currie & Hancock LLP,
Attorneys At Law
2700 Marquis One Tower
245 Peachtree Center Avenue, NE
Atlanta, GA 30303-1227
FROM.: National Park Service
Denver Service Center
12795 W. Alameda Pkwy
Lakewood, Co 80225
DATE: November 21, 2008
SUBJECT: Contracting Officer’s Protest Decision
RE: Agency Level Protest of Solicitation No. 1443N5297080232,
Land Restoration and Land Clearing, PMIS No. EVER-137534
The Contracting Officer received the referenced protest dated November 17, 2008, on
November 18, 2008. In accordance with FAR 33.103(e), the deadline for filing this
protest calculates to be not later than November 10, 2008. Therefore, we find that this
protest was untimely and may be denied simply on those grounds. The FAR citation
states that other than before bid opening or the closing date for receipt of proposals,
«_..protest shall be filed no later than 10 days after the basis of protest is known or should
have been known, whichever is earlier.” The agency contends that the protester should
have known the basis of its protest no later than October 31, 2008, the date that they
received the documents from NPS that were later included in the agency report. The
documents included in that package contained the information used as a basis for this
agency level protest. Consequently, the protest was required to be filed by November 10,
2008, thereby making this protest untimely.
1
CBCA 4968 Rule 4 Tab 119 Page 1 of 21
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Even though the protest is considered untimely, the Government, in good faith, wishes to
address in this letter the issues and concerns brought up in the protest. Any information
provided herein, or attached hereto, is subject to the GAO Protective Order under Protest

#B-400677.

In your protest, you assert that the NPS failed to properly evaluate Evaluation Factor [II -
Past Performance. The NPS followed the criteria it laid out for past performance as
specified in the solicitation. The NPS refutes Westwind’s allegations with the following

information:

1. The Government complied with the terms of the solicitation. The “Past Performance
Questionnaire” forms submitted by both Westwind and Optimum were scored by the
TEP in the areas of Quality, Timeliness, and Business Relations as specified in
Section M. At least two references were contacted per offeror. However, these
documents were inadvertently omitted from the agency report and index. (See
Westwind s and Optimum'’s Past Performance Questionaires " attached.)

2. The Source Selection Plan set forth definitions for Evaluation Factor III using the
terms ““Superior”, “Acceptable”, “Neutral”, and “Unacceptable”. The Past
Performance Questionnaire used the terms “Excellent”, “Good”, “Satisfactory”,
“Marginal”, and “Unsatisfactory”. These adjectival ratings are considered
synonymous for the highest ratings, that is, “Superior” and “Excellent.” Furthermore,
both Westwind and Optimum received mostly “Excellent” ratings on the
questionnaires (with a few “Good” ratings on individual sub-elements) but, overall,
both were ranked “Excellent”. This simply translates to the equivalent highest rating
of “Superior” in terms of the Source Selection Plan. For this reason, whether the term
“Excellent” or “Superior” is used was not inconsistent with the intent of the
solicitation documents and didn’t cause harm to Westwind. We remind you that the
Past Performance Questionaire is only one of the sources of information that the
selection process looks at to develop the overall past performance rating. This is
discussed later in this document.

3. Section VII of the Source Selection Plan, which addresses customer satisfaction, is
not a description of the criterion itself, rather, the section defines the different
adjectival ratings. This section is entitled “EVALUATION FACTOR WEIGHTS &
RATING PLAN”. In regards to quality, timeliness, and business relations, the degree
of customer satisfaction in those areas would define what adjectival rating would be
received for Evaluation Factor III. For instance, extensive customer satisfaction in
the areas of quality, timeliness, and business relations would earn the offeror a
“Superior” rating. The actual description of Evaluation Factor III begins on page 10
of the Source Selection Plan.

4. Past performance was adequately and appropriately evaluated by the TEP. The TEP
Chairperson, Jonathan Taylor, took the lead in conducting the past performance
phone interviews for the purpose of documenting the references’ responses to the
questions on the past performance questionnaires. Mr. Taylor then briefed the other

2

CBCA 4968 Rule4  Tab 119 | Page 2 of 21
AP0



2011 11 21 NPS letter denying Westwind protest

(is Agency Report tab 18, RFD Ex. E) PROTECTED

301a
TEP members on the findings. As a matter of standard procurement practice and

practicality, each TEP member does not individually contact every reference
’ provided. The TEP conducts the entire past performance evaluation as a team. This
past performance evaluation includes the information provided and documented on
the Past Performance Questionnaires, as well as other past performance information
that might be available. For example, the Government utilizes other sources of past
performance information such as data from Past Performance [nformation Retrieval
System products, internet searches, Dun and Bradstreet information applicable to the
individual firms, or other public records. Having considered all the information
obtained, the TEP then summarizes the past performance evaluation by determining a
consensus past performance rating for each offeror .

5. Item #5 of Westwind’s protest contends that each member of the TEP was required to
evaluate each offeror separately and cited a line from the Source Selection Plan that
states, “[The TEP members shall] perform detailed evaluation of each offer in
accordance with the SSP and Section M of the solicitation. Each member shall
initially score each proposal and do so independently of other TEP members.” The
primary responsibility of the TEP members is to evaluate the technical proposals as
referenced in section I1I of the source selection plan which states “The members of
the TEP are responsible for determining the extent to which a technical proposal
satisfies the requirements of the Request For Proposals (RFP).” The Source Selection
Plan and Section M of the solicitation clearly define that only Evaluation Factor [ and
its subfactors are considered for the evaluation of the offerors’ technical proposal.
Since Evaluation Factor I (Technical Approach and Capability) is considered a

’ technical factor, each TEP member initially scored each proposal independently. The
TEP members are not required to evaluate the past performance independently since
this is not considered to be a part of their technical proposal. Again, past
performance and price are not technical factors. This intent is clearly demonstrated in
the fact that past performance and price were identified as wholly-separate evaluation
factors and past performance was not made a sub-factor under Evaluation Factor .

O | 3
BCA 4968 Rule 4 Tab 119
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CONTRACTING OFFICER’S PROTEST DECISION

. For the reasons cited in this Contracting Officer’s statement, and as stated earlier in this
document, this protest was determined to be untimely. Additionally, we have shown that
the Government’s evaluation and rating of Evaluation Factor III — Past Performance was
conducted properly. Consequently, there are no issues to be resolved in the original
evaluation of the offerors’ past performance. We stand by the corrective action plan
announced in Ms. Parkhurst’s November 12, 2008, letter. We deny the protest of
Westwind Contracting, Inc. This determination may be appealed to the GAO or CBCA.
All appeals to either the GAO or the CBCA must include a copy of the CO's protest

decision.

JOELLE M. MASCARENAS
Contracting Officer
Department of the Interior
National Park Service
Denver Service Center
Lakewood, CO 80225

Zfi//\zw;

RONALD F. BAILEY

Contracting Officer — Source Selection Authonty (SSA)
East Team Branch Chief

Department of the Interior

National Park Service

Denver Service Center

Lakewood, CO 80225

f ;
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PAST PERFORMANCE QUESTIONNAIRE N

(COMPLETE SECTIONS I AND IT AND SUBMIT WITH THE TECHNICAL PROPOSAL)

I. CONTRACT IDENTIFICATION

CONTRACTOR NAME: National Park Service CONTRACT NO:

CONTRACTOR ADDRESS: CONTRACT TYPE:
X FIRM-FIXED-PRICE Negotiated

Everglades National Park
South Florida Natural Resource Center 40001 State Road 8 SOST::‘::WURSEWNT

9336

Homestead, Florida 33034-673 8 ;gj{"'l:; g gg:gtgm
DATES OF PERFORMANCE: AWARD AMOUNT: $ 33,000,000
1997 thru 2004 TOTAL WITH MODS _$
PROJECT DESCRIPTION:

Sce Attached

1. AGENCY (CUSTOMER) IDENTIFICATION

AGENCY (CUSTOMER) NAME: National Park Service, Everglades National Park

POC NAMETITLE/PHONE: Jonathan Taylor, COTR, 305-242-7876

ITL. PAST PERFORMANCE RATING

Rating Scale:  E = Excellent. Considerably surpassed requirements/expectations,
G = Good. Surpassed requirements/expectations.
S = Satisfactory. Met requirements/expectations
M = Marginal. Met some requirements/expectations
U = Unsatisfactory. Did not meet requircments/expectations

(Circle applicable rating)

1. QUALITY:
a. Conformance with contract requirements @ G S M U
b. Quality of workmanship (including subcontractors) e G § M U
¢. General oversight by project manager and superintendent @) G S M U
d. Coordination with and control of subcontractors E CCD S M U
e. Comgliance with Davis-Bacon wage rate and Jabor usage (BJ\ G S M U
requirements
@) G- 'S M U

f. Avoidance of accidents/safety violations

443N8000060905 Page lglgéb 119

Past PerformanE XI5 €A"4068 Rule 4 Anox3618
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Qes

. 2. TIMELINESS:
s

a. Adherence to project delivery schedules @ G M U
b. Submission of change proposals B ¢ s M v
c. Response to technical direction and change orders Cﬁ G § M U
d. Response to correction of identified problems (E) G 8 M U
e. Submission of timely/accurate/complete billings @ G S M U
f. Submission of materials/other submittals @ G S M U
3. BUSINESS RELATIONS: |
a. Flexibility and cooperativeness in resolving problems E ? S M U
b. Tenacity aﬁd innovativeness in resolving problems E S M U
¢. Relationships with subconimcton, including prompt payment E | S M U
® ¢ s M u

d. End user was satisfied with services performed

IV. COMMENTS
Required for ratings of C (Considerably Surpassed Requirements) or D (Did Not Meet Requirements)

Item No. Comment

_ | Technical Evaluation Panel Member: /;7% -] A Date: ;/0 ( /03/

e e OB GAR068 Rule 4 % ’Igb 1 561 ] ke No. LAVOS38 e 6 of 21
D.
10 .
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PAST PERFORMANCE QUESTIONNAIRE
(COMPLETE SECTIONS 1 AND JI AND SUBMIT WITH THE TECHNICAL PROPOSAL)

L. CONTRACT IDENTIFICATION

.!c U.S. Army Corps of engineers Permit:

CONTRACTOR NAME: Broward Counfy Parks & CONTRACT NO: 0-06-90-360F
Recreation (Eng: Miller Legg)
CONTRACTOR ADDRESS! CONTRACT TYPEK:
1800 N. Douglas Road Suite 200 [J FIRM-FIXED-PRICE
Pembroke Pines, FL 33024 E COST REIMBURSEMENT
: OTHER: (specify) Unit
O acTIvE COMPLETED
: [] ROUTINE_[] COMPLEX
DATES OF PERFORMANCE: AWARD AMOUNT: § 4,500,000
1992-1993 TOTAL WITH MODS $
PROJECT DESCRIPTION:

The Environmental Enbhancement of approximately 250 acres of vegetated highlands,
wetland and canals, Contract comprises construction layout, clearing and grubbing, muck
removal, stockpiling and hauling, canal excavation, scrape-down excavation, rough grading,
bauling from site, installation of culverts and head walls installation of bridges and road
construction, the purpose of this project is to fulfill the mitigation requirements

stated in the work plan of the Florida Department of Environmental Regulation Permit anT

IIL. AGENCY (CUSTOMER) IDENTIFICATION

AGENCY (CUSTOMER) NAME: Miller Legg & Associates

POC NAME/TITLE/PHONE: David John, Chairman, 954-436-7000
IIL. PAST PERFORMANCE RATING

E = Excellent. Considerably surpassed requirements/expectations.

Rating Scale:
G = Good. Surpassed requirements/expectations.
S = Sstisfactory. Met requirements/expectations
M = Marginal. Met some requirements/expectations
U = Unsatisfactory. Did not meet requirements/expectations
. QUAL (Circle applicable rating)
a. Conformance with contract requircments 5 G S M U
b. Quality of workmanship (including subcontractors) G 8§ M U
c. General oversight by project manager and superintendent @ G § M U
— | d. Coordination with and control of subcontractors @ G S M U
|443N8000060905 Page 1 of 3 Pkg. No. LAVO-5239
Past Perfomnenc ) BEMAO68 Rule 4  Tab 119 Page 7 of 21
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e. Compliance with Davis-Bacon wage rate and labor usage

CR

requirements
f. Avoidance of accidents/safety violations < 5) G S M

2011 11 21 NFQIetter denying Westwind gotest
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2. TIMELINESS:
O,

a. Adherence fo project delivery schedules
b. Submission of change proposals

S

S

¢. Response to technical direction and change orders g G S
d. Response to correction of identified problems , d G S
S

S

e. Submission of timely/accurate/complete billings @"@

f. Submission of materials/other submittals

3

a. Flexibility and cooperativeness in resolving problems

b. Tenacity and innovativeness in resolving problems
. Relationships with subcontractors, including prompt payment E @
d. End user was satisfied with services performed @ G

SSRELA : '
— ®

o

(2]

@),
w »vw v wn

£ X 2 2

c

c Cc o

_ IV. COMMENTS
Required for ratings of C (Considerably Surpassed Requirements) or D (Did Not Mect Reguirements)

Comment

Item No.
Ve, feSpmelve — work: ‘_f in_ tedol grcon.
q_iﬁﬁa%_ua_a_mq_pé‘i@_y_u
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PAST PERFORMANCE QUESTIONNAIRE
(COMPLETE SECTIONS T AND 11 AND SUBMIT WITH THE TECHNICAL PROPOSAL,)

I. CONTRACT IDENTIFICATION

CONTRACTOR NAME: Southwest Florida Wetlands | CONTRACT NO: Panther Island Collier Co.
Joint Venture
CONTRACTOR ADDRESS: CONTRACT TYPE:
SW Florida Wetlands Joint Venture ] FIRM-FIXED-PRICE
814 South Military Trail, Building 6, [J COST REIMBURSEMENT
Deerfield Beach, FL 33442 X OTHER: it P
O Aactive X COMPLETED
[] ROUTINE [ COMPLEX
DATES OF PERFORMANCE: AWARD AMOUNT: § 2,284,000
1999 through 2000 TOTAL WITH MODS §$
PROJECT DESCRIPTION:

0 P
Stripping of 0-9” of organic topsoil layer, scrapedown underlying soil to contour elevations (less
thickness for reinstalling topsoil layer), and reinstalling the topsoil layer to +/- .2 foot of the
contours as shown on the plans for approximately 462 acres.

IL. AGENCY (CUSTOMER) IDENTIFICATION

AGENCY (CUSTOMER) NAME: Southwest Florida Wetlands Jolnt Venture

NAME/TITLE/PHONE: Robert Miiler, Chief Operating OfTicer 954-596-2411

III. PAST PERFORMANCE RATING

Rating Scale:  E = Excellent. Considerably surpassed requirements/ex pectations.
G = Good. Surpassed requirements/expectations,
S = Satisfactory. Met requirements/expectations
M = Marginal. Met some requirements/expectations
U = Unsatisfactory. Did not meet requirements/expectations

1. QUALITY:
a. Conformance with contract requirements | _ @ G S M U
) b. Quality of workmanship (including subcontractors) @ G S M U
c. General oversight by project manager and superintendent @ G S M U
d. Coordination with and control of subcontractors @ G S - M U
e Comgliaﬁce with Davis-Bacon wage ”{53#-( labor usage N?‘" E G S M U
requirements PP"
‘QNSOOODGONS ‘ Page 1 of 3 Pkg. No. LAVO,I_;Z”
a

(Circle applicable rating)
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@GSMU

. f. Avoidance of accidents/safety violations

2. TIMELINESS:

a. Adherence to project delivery schedules @ G S M U
b. Submission of change proposals @ G S M U
c. Response to technical direction and change orders @ G s _M U
d. Response to correction of identified problems @ G 8§ M U
e. Submission of timely/accurate/complete billings @ G S M U
f. Submission of materials/other submittals @ G S M U
3. BUSINESS RELATIONS: ‘
: a. Flexibility and cooperativeness in resolving problems (E_) G s M U
b. Tenacity and innovativeness in resolving problems @ G §S M U
c. Relationships with subcontractors, including prompt payment G S M U
" mld. End user was satisfied with services performed G S M U

IV. COMMENTS
Required for ratings of C (Considerably Surpassed Requirements) or D (Did Not Meet Requirements)

Item No. _ Comment
;,:cuﬁef' >
]
‘0]‘48000060905 . Page 2 of 3 Pkg. No. LAVQ-5239
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- CCR Detail Search Results
. Not to be used as certifications and representations. See ORCA for official certification.

Current Registration Status: Active in CCR; Registration valid until
07/03/2009.

DUNS: 152616801

DUNS PLUS4:

CAGE/NCAGE: 0VND1

Legal Business Name: WESTWIND CONTRACT ING, INC.

Doing Business As (DBA):
Division Name:
Division Number:
Company URL:

Physical Street Address 1: 3501 W HALLANDALE BEACH BLVD

Physical Street Address 2:
Physical City: HOLLYWOOD
Physical State: FL
Physical Foreign Province:

- Physical Zip/Postal Code: 33023-5732
. Physical Country: USA
Mailing Name: WESTWIND CONTRACTING, INC.

Mailing Street Address 1: 3501 WEST HALLANDALE BEACH BLVD.

Mailing Street Address 2:
Mailing City: PEMBROKE PARK
Mailing State: FL
Mailing Foreign Province:
Mailing Zip/Postal Code: 33023-5732
Mailing Country: USA

Business Start Date: 03/06/1986

SIS ol T TR N e R LR TR L ey T

VPR SICE Sk B T A R oy~ P

CORPORATE INFORMATION

Type of Organization

Corporate Entity, Not Federal Tax Exempt
(State of Incorporation is FL)

Business Types/Grants
2X - For-Profit Organization

- B1 - Construction Firm
VN - Contracts
‘ XS - S Corporation
CBCA 4968 Rule 4 Tab 119 P
A Ae3s age 13 of 21
1012 9/12/2008
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GOODS / SERVICES

North American Industry Classification System (NAICS)
. 212312 - Crushed and Broken Limestone Mining and Quarrying
212321 - Construction Sand and Gravel Mining

212322 - Industrial Sand Mining
237110 - Water and Sewer Line and Related Structures Construction

237210 - Land Subdivision

237310 - Highway, Street, and Bridge Construction
237990 - Other Heavy and Civil Engineering Construction
562910 - Remediation Services ‘

Standard Industrial Classification (SIC)

1541 - INDUSTRIAL BUILDINGS AND WAREHOUSES
1542 - NONRESIDENTIAL CONSTRUCTION, NEC

Product Service Codes (PSC)

Federal Supply Classification (FSC)

Y D s VARCREONE . - LT L s R R R S S TR & o

T I T R

ETRT AU N Sl R M R R T L

SMALL BUSINESS TYPES
SDB, 8A and HubZone certifications come from the Small Business Administration and are

. not editable by CCR vendors.

Business Types Expiration Date

—— -

North American Industry Classification System (NAICS)
The small business size status is derived from the receipts, number of employees, assets,
barrels of oil, and/or megawatt hours entered by the vendor during the registration
process.
NAICS Description Small Emerging
Code Business |Small Business

212312 {Crushed and Broken Limestone Mining and Yes No
Quarrying

212321 |Construction Sand and Gravel Mining Yes No

212322 |Industrial Sand Mining Yes No

237110 |Water and Sewer Line and Related Structures No No
Construction

237210 |Land Subdivision No No

237310 |Highway, Street, and Bridge Construction No No

237990 |Other Heavy and Civil Engineering Construction No No

- 562910 [Remediation Services See No
) General $14m small business size standard: Description
[No]
@ Special 500 employees size standard for
CBCA 4968 Rule 4 Tab 119 Page 14 of 21
Ap 6»«8627
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_ | |Envrronmental Remediation Services: [Yes] ' [ |
TN, A A AL RV AT A NGO A T e e, 2T L UL T g fRS T T R S
. CCR POINTS OF CONTACT
Government Business Primary POC Government Business Alternate POC
Name: ROBERT PARKS III Name: HAROLD OROZCO
Address Line 1: 3501 WEST HALLANDALE Address Line 1: 3501 WEST HALLANDALE
BEACH BLVD BEACH BLVD
Address Line 2: Address Line 2:
City: PEMBROKE PARK City: PEMBROKE PARK
State: FL State: FL
Foreign Foreign
Province: Province:
Zip/Postal 33023-5732 Zip/Postal 33023-5732
Code: Code:
Country: USA " Country: USA
U.S. Phone: 954-804-9196 U.S. Phone: 954-961-7200
Non-U.S. Non-U.S.
Phone: . Phone:
Fax: 954-961-7222 Fax: 954-961-7222
Past Performance Primary POC Past Performance Alternate POC
Name: Name:
. Address Line 1: Address Line 1:
AddressLine 2: Address Line 2:
‘ City: City:
State: State:
Foreign Foreign
Province: - Province:
Zip/Postal Zip/Postal
Code: Code:
Country: Country:
U.S. Phone: _ , U.S. Phone:
Non-U.S. Non-U.S.
Phone: Phone:
Fax: Fax:
Electronic Business Primary POC Electronic Business Alternate POC
Name: HAROLD OROZCO Name: MARION MOSELY
Address Line 1: 3501 WEST HALLANDALE Address Line 1: 3501 WEST HALLANDALE
BEACH BLVD BEACH BLVD
Address Line 2: Address Line 2:
City: PEMBROKE PARK City: PEMBROKE PARK
State: FL State: FL
Foreign Foreign
Province: Province:
— Zip/Postal 33023-5732 Zip/Postal 33023-5732
Code: Code:
' Country: USA ' Country: USA
U.S. Phone: 954-961-7200 U.S. Phone: 954-961-7200
CBCA 4968 Rule 4 Tab 119 Page 15 of 21
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IIl. PAST PERFORMANCE RATING
Rating Scale: E = Excellent. Considerably surpassed requ irements/expectations.
G = Good. Surpassed requirements/expectations.
S = Satisfactory. Met requirements/expectations
M = Marginal. Met some requirements/expectations
U = Unsatisfactory. Did not meet requirements/expectations
1. QUALITY: (Circle applicable rating)
a. Conformance with contract requirements g G S M U
b. Quality of workmanship (including subcontracto, )é-) G s M U
c. General oversight by project manager and superintenden “J”J. G S M U
4{;} r-")"'j 4 E/G S M U
d. Coordination with and control of subcontra « r""/ :
e. Compllance with Davis-Bacon wage rate and labor usage N I‘ E G S M U
requirements
f. Avoidance of accidents/safety violations @ G §s M U
2. TIMELINESS: '
a. Adherenceto prqiect delivery schedules - 0 G s M U
b. Submission of change proposal?‘,u; E _ G s M U
v
c. Response to technical direction and change orders a G s M U
d. Response to correction of identified problems E) G § M U
e. Submission of timely/accurate/complete billings G s M U
f. Submission of materials/other submittals M E G s M U
3. BUSINESS RELATIONS: 25! - é
Ve ﬂ E/ G S M U
a. Flexibility and cooperativeness in resolving problems
b. Tenacity and innovativeness in resolving problems G s M U
¢. Relationships with subcontractors, including prompt payment G s M U
d. End user was satisfied with services performed G s M U
CBCA 4968 Rule 4 Tab 119 PAqés 6lof-2
Appx3629 ~ag¢ L
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Use or disclosure of deta contained on this sheet is subject to the restriction on the title page of this proposa!

IV. COMMENTS
Required for ratings of C (Considerably Surpassed Requirements) or D (Did Not Meet Requirements)

Item No. Comment

- =
Ao _ S
?\- - A///QS_/aﬂqu‘v e Sw‘/{wnf_’f?;&fé“
13 )’1/32’1‘_?,'

Us el two prgpst o

e

B _ﬁ [PVa"0 B/, ﬁ_u_-\-g - 51/\*1/{1' £,
" | '?MVWM'
mvﬁw hoolyrt— 0l sclelte

Technical Evaluation Panel Member: Date:

’4;,,/0(‘% M%ua_..

—

L
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—_ CCR Detail Search Results
Not to be used as certifications and representations. See ORCA for official certification.

Current Registration Status: Active in CCR; Registration valid until
07/28/2009.

DUNS: 138444539

DUNS PLUSA:

CAGE/NCAGE: 1POF7

Legal Business Name: OPTIMUM SERVICES, INC.

Doing Business As (DBA):
Division Name:
Division Number:
Company URL:

Physical Street Address 1: 208 N PARROTT AVE

Physical Street Address 2:
Physical City: OKEECHOBEE

Physical State: FL
Physical Foreign Province:
Physical Zip/Postal Code: 34972-7900
Physical Country: USA

Mailing Name: OPTIMUM SERVICES, INC.
Mailing Street Address 1: 208 N. PARROTT AVENUE

Mailing Street Address 2:
Mailing City: OKEECHOBEE

Mailing State: FL

Mailing Foreign Province:
Mailing Zip/Postal Code: 34972-2931
Mailing Country: USA

Business Start Date: 04/02/1997

TR Y T A T Py 30T B ml e T T B e

B CORPORATE INFORMATION

Type of Organization

Corporate Entity, Not Federal Tax Exempt
(State of Incorporation is FL)

Business Types/Grants

2X - For-Profit Organization
A5 - Veteran Owned Business
B1 - Construction Firm

@ VW - Contracts and Grants
Page 18 of 21
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XS - S Corporation

T R AT WS b by PR T oS T SN RRITOTR, 5o oyt e e m e

GOODS / SERVICES

. North American Industry Classification System (NAICS)

212321 - Construction Sand and Gravel Mining
237110 - Water and Sewer Line and Related Structures Construction
237310 - Highway, Street, and Bridge Construction

237990 - Other Heavy and Civil Engineering Construction

238910 - Site Preparation Contractors

562910 - Remediation Services

Standard Industrial Classification (SIC)

1411 - DIMENSION STONE

1422 - CRUSHED AND BROKEN LIMESTONE
1429 - CRUSHED AND BROKEN STONE, NEC
1481 - MONMETALLIC MINERALS SERVICES
1611 - HIGHWAY AND STREET CONSTRUCTION
1623 - WATER, SEWER, AND UTILTTY LINES
1629 - HEAVY CONSTRUCTION, NEC

1771 - CONCRETE WORK

1794 - EXCAVATION WORK

1795 - WRECKING AND DEMOLITION WORK
3531 - CONSTRUCTION MACHINERY

4953 - REFUSE SYSTEMS

5032 - BRICK, STONE, & RELATED MATERIALS
5082 - CONSTRUCTION AND MINING MACHINERY
7353 - HEAVY CONSTRUCTION EQUIPMENT RENTAL

\, 4212 - LOCAL TRUCKING, WITHOUT STORAGE

Product Service Codes (PSC)
FOO06 - LAND TREATMENT PRACTICES
F012 - SURVEY LINE CLEARING
P400 - DEMOLITION OF BUILDINGS
P500 - DEMOLITION OF STRUCTURES/FACIL
Y211 - CONSTRUCT/DAMS
Y212 - CONSTRUCT/CANALS
Y219 - CONSTRUCT/OTHER CONSERVATION
Y221 - CONSTRUCT/AIRPORT SERVICE ROAD
Y224 - CONSTRUCT/PARKING FACILITIES

Federal Supply Classification (FSC)

SMALL BUSINESS TYPES
SDB, 8A and HubZone certifications come from the Small Business Administration and are

‘ not editable by CCR vendors.
Page 19 of 21
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Business Types Expiration Date
o XX - SBA Certified Hub Zone Firm --
. North American Industry Classification System (NAICS)
The small business size status is derived from the receipts, number of employees, assets,
barrels of oil, and/or megawatt hours entered by the vendor during the registration
process.
NAICS Description Smalil Emerging
Code Business | Small Business
212321 |Construction Sand and Gravel Mining Yes No
237110 |Water and Sewer Line and Related Structures Yes Yes
Construction
237310 [Highway, Street, and Bridge Construction Yes Yes
237990 |Other Heavy and Civil Engineering Construction Yes Yes
238910 |Site Preparation Contractors ' Yes No
562910 [Remediation Services Yes No
CCR POINTS OF CONTACT
Government Business Primary POC Government Business Alternate POC
Name: RICHARD EVANS Name: DAN EASTMAN
Address Line 1: 208 N. PARROTT AVENUE Address Line 1: 208 N. PARROTT AVENUE
Address Line 2: Address Line 2:
City: OKEECHOBEE City: OKEECHOBEE
State: FL State: FL
Foreign : Foreign
Province: Province:
Zip/Postal 34972 . Zip/Postal 34972
Code: Code:
Country: USA Country: USA
U.S. Phone: 863-467-2572 U.S. Phone: 863-467-2572
Non-U.S. _ Non-U.S.
Phone: Phone:
Fax: 863-467-8067 Fax: 863-467-8067
Past Performance Primary POC Past Performance Alternate POC
Name: RICHARD EVANS Name: DAN EASTMAN
Address Line 1: 208 N. PARROTT AVENUE Address Line 1: 208 N. PARROTT AVENUE
Address Line 2: Address Line 2:
City: OKEECHOBEE City: OKEECHOBEE
State: FL State: FL
Foreign Foreign
Province: Province:
Zip/Postal 34972 Zip/Postal 34972
Code: Code:
. Country: USA Country: USA
U.S. Phone: 863-467-2572 U.S. Phone: 863-467-2572
o Non-U.S. Non-U.S.
Phone: Phone:
CBCA 4968 Rule 4 Tab 119 Page 20 of 21
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Fax: 863-467-8067 319a

Electronic Business Primary POC
Name: RICHARD EVANS

Fax: B63-467-8067

Electronic Buéiness Alternate POC

Name: DAN EASTMAN

Address Line 1: 208 N. PARROTT AVENUE Address Line 1: 208 N. PARROTT AVENUE

Address Line 2:
City: OKEECHOBEE
State: FL

Foreign
Province:

Zip/Postal 34972
Code:

Country: USA
U.S. Phone: 863-467-2572

NOI‘I'U-S.
Phone:

Fax: 863-467-8067

Address Line 2:

City: OKEECHOBEE
State: FL

Foreign
Province:

ZIp_/PostaI 34972
Code:

Country: USA
U.S. Phone: 863-467-2572

NOI‘I"U oSn
Phone:

Fax: B63-467-8067

—

CBCA 4968 Rule4  Tab 119
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Subject:

1.

323a

Re-opening of Discussions and Request for Final Revised Price Proposals

This request is consistent with the bid protest corrective action plan submitted by the National
Park Service to the GAO (Judge Edward Goldstein) regarding the Optimum Services, Inc., bid
protest # B-400677. The corrective action plan was submitted on November 12, 2008, to the
GAOQO. Neither party formally disagreed with the corrective action plan. The protest was
subsequently dismissed by Judge Goldstein. The corrective action plan called for re-opening of
discussions with the two firms in the competitive range (i.e., Optimum Services, Inc. and
Westwind Contracting, Inc.) and for a request for final revised price proposals. Discussions
regarding technical issues and past performance are not being held.

The Government is, therefore, requesting your firm to consider the issues detailed below and to
submit your final revised price proposal not later than 4:00 p.m. MST, December 15, 2008.

You are cautioned to ensure that all bid items reflect unit prices that have been developed from
only those costs that are directly allocable to each respective bid item plus any applicable
markups for overhead and profit.

The Government reminds offerors that all bid items will be reviewed for price reasonableness and
that the Government will review the unit prices in accordance with the terms of the RFP as stated
in FAR 15.404 to avoid awarding to an offeror with unbalanced pricing that might subject the
government to excessive price risk.

The Government is providing you with an Excel spreadsheet file called “Price Schedule” which
you should use to summarize your price proposal. This spreadsheet is to be used to present your
final revised prices. You are required to submit a completed hardcopy and electronic version of
the spreadsheet fully-populated with your offered unit prices. The spreadsheets provided contain
formulas to calculate the extended final prices of each bid item and as such, the contractor is only
required to edit (input data) into the vellow highlighted spaces (Company Name. and Unit Price).



8.

324a

maximum quantity. The intent of the solicitation was for offerors to propose one single
unit price that was applicable to any quantity within the designated minimum-maximum
range.

c. While your price, in the aggregate, for all of Bid Item 9 (i.e., 9al, 9a2, 9b, 9c¢, and 9d)
appears to be reasonable, there is some concern as to the disparity between the individual
unit prices, particularly the prices for 9b and 9c¢ (see “3.” above.)

If you would like to schedule a conference call to discuss the items identified in this letter, please
contact the Darrin Knapp @ (303)969-2055 no later than the 2:00 PM Mountain, 4:00 PM
Eastern Time, Tuesday December 9, 2008.

If you have any questions, please don’t hesitate to contact the Contract Specialist, Darrin Knapp

@ (303)969-2055 or the Contracting Officer, Joelle Mascarenas @ (303)969-2677.

i

Y

“ Ronald F. Bailey
Contracting Officer
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3 vemolon s YL 330 3,088 LYoy
6a Windrowing and Scraping oY 120,000 1,440,000 780,000
6b Hauling Bulk Vegetation and Substrate Y 120,000 1,440,000 780,000
Restoration - Final Scrape Down & Sweeping for
! Complete Removal of Substrate el L B AR 630
8 Disposal Mound (Back Filling) CcYy 120,000 1,440,000 780,000
9al Earthmoving - Excavation cy 67,662 619,738 343,700
9a2 Earthmoving - Back Filling and Grading cY 67,662 619,738 343,700
9b Earthmoving - Hauling CY Ml 676,620 12,394,760 6,535,690
9¢ Earthmoving - Dewatering ACFT 2 421 211
9d Culverts EA 1 8 5
TOTAL BASE (Items 1-9d)
10 OPTION I: Vacuuming of Substrate MO 1 5 3
TOTAL PRICE (Items 1-10)
(%) - Unit prices shall be proposed and not greater than twe decimal places.

(**) - Do not round results when calculating the extended prices.
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&=

United States Department of the Interior

NATIONAL PARK SERVICE
DENVER SERVICE CENTER T.‘}Rﬁ.';ﬁ',%ﬁ
12795 W, ALAMEDA PARKWAY
P.O. BOX 25287
IN REPLY REFER T0: DENVER, COLORADO 802250287

D5215/DSC-CS)

1443N5297080232

EVER-137534

December 18, 2008

To: Contract File, Denver Service Center
From: Contract Specialist, Denver Service Center
Thru: Contracting Officer, Denver Service Center

Reference:  Everglades National Park, Dade County, Florida, Solicitation No.
1443N5297080232, Land Restoration and Land Clearing, Package No. EVER-
137534

Subject: Addendum to Source Selection Decision

I As part of the Government’s corrective action plan (CAP) resulting from the protest
of award filed by Optimum Services, Inc. (Optimum), with GAO (Ref protest #B-400677),
discussions were re-opened by letter dated December 4, 2008. Discussions were held with each
of the two offerors in the competitive range. This included Optimum and Westwind Contracting,
Inc. (Westwind). Westwind had previously been awarded this contract on September 18, 2008.
This memorandum serves to document the discussions held and to provide the Contracting
Officer’s rationale for reversing the previous award of this contract, terminating the Westwind
contract for convenience and awarding the new contract to Optimum.

II. The corrective action plan required re-opening of discussions with Optimum and
Westwind. Discussions were to be limited to pricing and price-related factors only since there
were no unresolved issues on technical qualifications or past performance. Discussions were
held with each offeror on December 10, 2008. Westwind elected to have their discussions with
the Government in person. Optimum chose to have their discussions done by conference call.
Final proposals were due on December 15, 2008. Both offerors responded with timely
submissions of their final revised price proposals.

III. Background:
1.  This requirement consists of work to ecologically restore areas and manage
vegetation through land clearing or some combination thereof where anthropogenically derived
soils and/or altered hydrology are controlling vegetation.

2. A competitive range was determined on August 22, 2008, to include Optimum
and Westwind.

Appeal File Tab 7 - Protected 1
Appx2156
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3. Discussions were subsequently held with both offerors in the competitive range.

4,  The solicitation concluded with the award of an Indefinite Delivery Indefinite
Quantity (IDIQ) Contract to Westwind on September 18, 2008.

5. Optimum filed a protest with the GAO on October 3, 2008. Optimum protested
the award of the IDIQ contract to Westwind based on the assertion the Government failed to
conduct meaningful discussions with the plaintiff and that the plaintiff was the overall low
offeror. On November 12, 2008, in response to the GAO proceedings, the National Park Service
proposed a CAP, which resulted in a dismissal of the protest.

a.  The corrective action plan directed the re-opening of discussions
concerning price and price related factors with the two firms in the competitive range (i.e.,
Optimum, and Westwind) and for final revised price proposals. Furthermore, it was determined
that discussions regarding technical issues and past performance would not be held. The
corrective active plan, absent a dispute from either of the interested offerors, was accepted.

6. On December 4, 2008, letters went out to the two offerors in the competitive
range. The letter requested final revised price proposals for submission to the office identified in
the original solicitation for receipt of offers no later than 4:00 pm MST on December 15, 2008,
The letters reminded the offerors about directly allocating their costs to individual contract line
item numbers (CLINs) and restated that the evaluation would be conducted in accordance with
the Request for Proposal (RFP) and FAR 15.404. Each offeror’s letter included several items of
concern from their last revised proposal that the Government felt should be reviewed and/or
addressed in their final revised price proposal. Westwind’s letter drew attention to CLINs 0008
and 0009 (including sub-CLINs). Optimum’s letter drew attention to CLINs 0001 and 0009
(including sub-CLINs). An Excel spreadsheet was also provided for entry of their revised prices
to eliminate calculation errors.

7.  Both offerors were directed to contact the project contracting officer or contract
specialist to arrange an appointment for the purpose of discussions.

a.  Westwind requested an in-person meeting with the government team for
9:00 a.m. MST, December 10, 2008. Westwind agreed to the on-site meeting with the
government team at Westwind’s expense.

b.  Optimum requested a teleconference for 12:30 p.m. MST, December 10,
2008. Optimum was provided the same opportunity to meet in person with the Government
team at Optimum’s expense, but declined to do so.

IV. Westwind Negotiation Details:

SOURCE SELECTION INFORMATION - SEE FAR 3.104
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1.  Attendees:

Ron Bailey — NPS Contracting Officer (*)

Joelle Masceranas — NPS Contracting Officer

Darrin Knapp — NPS Contract Specialist

Tom Murphy — NPS Project Manager

Robert Parks 111 — Westwind Contracting Executive Vice President (**)
Marion Mosely — Westwind Contracting CEO

mo e op

(*) Principal Government Negotiator
(**) Principal Westwind Negotiator

2.  Location:
a.  Denver Service Center, 12795 W Alameda Parkway, Lakewood, CO
80225
b.  All attendees were present at the discussions
c.  Meeting began promptly at 9:00 a.m.

3. Discussions:
a. The Government reiterated that there were to be no discussions about past

performance and technical aspects of the solicitation. The contractor agreed.

b.  Mr. Parks relayed that the requirements for CLIN #0009 (including sub-
CLINS) were new to Westwind. The Government stated (Mr. Bailey) that the overall costs in
CLIN #0009 are not considered out of line as a whole, but that the Government was looking to
clarify the methodology used to compile the individual sub-CLINS.

c.  Mr. Parks further relayed that it was Westwind’s contention that they had
the most experience with this project, the firm’s equipment and expertise are geared to the type
of work covered by the requirement, and they were very excited for this opportunity. The
Government reminded everyone that past performance was not open to discussion in this forum.

d.  Mr. Parks stated that CLIN #0008, Disposal Mound (Back Filling) is part
of the old project terminology, but that they had also noted the Government had separated the
line to remove the preparation and they understood they needed to show the difference.

e.  Mr. Mosely stated that Westwind has been in this business several years
and conducted many wetlands projects, in their experience, it isn’t accurate to average costs, and
they don’t do it.

f.  Mr. Parks pointed out that Jonathan Taylor had stated during the pre-
proposal site visit that it was the park’s desire to have equipment on hand and not have to wait
for a contractor to rent the equipment from another location.

. The Government inquired about the contractor’s escalation; stating that it
seemed low (2-3%) over the five year span of the contract. Mr. Parks stated that they felt that it
was adequate for the market conditions, and that they had a lot of experience with this type of

SOURCE SELECTION INFORMATION - SEE FAR 3.104
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work, and considering that much of the work has been in the park, they felt very comfortable
with the limited escalation.

h.  Mr. Parks wanted to confirm the Government would accept the revised
proposal by e-mail. The Government confirmed that receipt of proposals by e-mail would be
acceptable, and recommended Westwind® follow-up to ensure the Government received the
proposal documents. Mr. Parks agreed.

i.  Mr. Parks confirmed his understanding of each line item;

i 0001 — The requirement is done mainly from the air, as it is
impossible to drive to and around the site. They have determined that flying is the most

appropriate.

ii. 0002 — The contractor states that the Preparation of Disposal
Site(s) is very easy, and they have much experience in this area.

iii. 0003a and b — Mr. Parks states that they take great care in setting
up the haul roads and transects and then ensuring that they maintain them throughout the life of
the project.

iv. 0004 — Mr. Parks states that they have found it most effective to
mow the peppers with a tracked mower first then come through with a rubber tired mower to
finish up. He stated that most of the equipment is owned by his firm, but that they do sub-
contract this type of work out to a specialized equipment operator, and have been using the sub-
contractor for a long time.

v. 0005 — Mr. Parks states that this line is a shot in the dark to them,
but that the requirement is small so risk is minimal to the firm.

vi. 0006 — Mr. Parks considers this a big ticket item to them in the
park; they have developed equipment and technical knowledge to do this line efficiently.

vii. 0007 — Mr. Parks considers this line to be the Park’s baby (his
perception). He states that he is not able to utilize a small grader for this line because it will not
hold-up to the requirement.

viii. 0008 — Mr. Parks considers this self-explanatory.

ix. 0009 — The first two sub-CLINS are self explanatory. For 9b, Mr.
Parks states that he is confident that they know what it takes to do this portion, they don’t
average, and he has sub-contractors and a plan to keep this profitable. He acknowledges that the
letter addresses this line item and some of the issues he has to deal with here are the fuel tanks,
overhead and bonding requirements.

SOURCE SELECTION INFORMATION - SEE FAR 3.104

Appeal File Tab 7 - Protected 4
Appx2159



333a

j. Mr. Parks inquired about the Government’s final decision; is it to take the
overall 5 years into consideration for award. ANSWER: The Government indicates that yes, the
entire offer will be evaluated for award. Furthermore, the Government intends to have all the
issues wrapped up before the Christmas holiday,

k.  Mr. Mosely stated that he was concerned the issue will come down to a
bidding war. The Government responded that it has a responsibility to ensure offerors are
submitting responsible prices and that no award will be made to a firm that appears to drop the
pricing too low during this phase.

1. Mr. Mosely questions whether the Government would expect to
renegotiate the current task orders in light of the revised pricing? The Government stated that
that issue hadn’t been determined at this point.

m. The Government provided clarification on the following questions:

1 CLIN 0009b, can the Government narrow down the haul distance
for this CLIN? ANSWER: The Government refers the contractor to Amendment #0005 of the
solicitation for the answer.

ii. CLIN 0009c, would the contractor be able to submit for additional
costs in the event the initial de-watering was accomplished and then there was a significant storm
event, which caused the area to require additional de-watering? ANSWER: The Government
would consider re-negotiating the unforeseen event if there was work, which couldn’t be
completed.

n.  The meeting adjourned at 10:15 a.m. MST.

V. Optimum Negotiation Details:

1.  Attendees:
a. Ron Bailey — NPS Contracting Officer (*)
b.  Joelle Masceranas — NPS Contracting Officer
c.  Darrin Knapp — NPS Contract Specialist
d.  Jonathan Taylor — NPS Technical Representative (Everglades)
e. Rick Evans - Optimum Vice President (**)
f.  Dan Eastman — Optimum President
g.  Neil Shelton - Estimator

(*) Principal Government Negotiator
(**) Principal Optimum Negotiator

2. Location:

SOURCE SELECTION INFORMATION - SEE FAR 3.104
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a.  Teleconference

b.  All attendees participated in the discussion by calling the Government
provided toll free teleconference center phone line.

c.  Meeting began promptly at 12:30 p.m. MST
3. Discussions:

d. The Government reiterated that there were to be no discussions about past
performance and technical aspects of the solicitation. The contractor agreed, but queried if they
change the price would they be responsible to identify revised technical information? The
Government would expect technical clarifications if affected by the different pricing.

e.  Mr. Evans requested clarification on whether the Government would
accept e-mailed proposals. The Government confirmed that e-mailed proposals were acceptable
and directed the contractor to confirm receipt by the Government. Optimum agreed.

f.  Mr. Evans inquired about if CLIN #0001 and the efforts to clear to the
edges prior to setting up will be paid for under CLIN #0001 or CLIN #0004? The Government
states that the costs for clearing are more appropriate under CLIN #0004. Optimum indicates
that they had made an assumption that was incorrect and that CLIN #0001 would reflect a
reduction in costs that were already covered under CLIN #0004 and as such, they would not
show an increase to another CLIN due to this reduction. The Government indicated to Optimum
that during the initial round of discussions that a page must have been missing as the
assumptions were not readily apparent. Optimum agreed their assumptions were not apparent in
the last round of pricing.

g.  Mr. Evans questioned how the Government would identify unbalanced
pricing? ANSWER: The Government will follow the FAR guidance at 15.404 as it applies to
the RFP, utilizing methods such as, but not limited to, market comparison, comparison to the
independent Government cost estimate, and historical data.

h. Mr. Evans questioned why the revised spreadsheet provided by the
Government is missing the unit of issue? ANSWER: The Government will review the
spreadsheet and make a determination to include the unit of issue for each CLIN.

i.  Mr. Evans questioned how the final evaluation would be conducted.
ANSWER: The Government is not sure if there is a certain price break for a final determination.

j.  Will Government apply some technical to final evaluation? The

Govemnment is not going to say — response reasonable price is winning — Government needs
reasonable price looking at the numbers to feed the 5-year totals to come to final evaluated price.

SOURCE SELECTION INFORMATION - SEE FAR 3.104
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k. The Government noted errors in the original Optimum pricing and asked
that Optimum review the final submissions for similar errors. Optimum agreed to scrutinize
their final offer.

l.  The Government cautioned Optimum against submitting multiple unit
prices.

m. The Government provided clarification on the following questions:
i CLIN 0009b, can the Government narrow down the haul distance
for this CLIN? ANSWER: The Government refers the contractor to Amend #0005 of the
solicitation for the answer.

ii. CLIN 0009¢c, would the contractor be able to submit for additional
costs in the event the initial de-watering was accomplished and then there was a significant storm
event, which caused the area to require additional de-watering? ANSWER: The Government
would consider re-negotiating the unforeseen event if there was work, which couldn’t be
completed.

iii. Mr. Evans inquired if there was anything else to provide?
ANSWER: The Government would like to see the cost detail for unit prices. Optimum indicates
that there was a level of breakdown in the technical proposal.

iv. Would the Government allow Optimum to obtain the line items
used in the first two task orders? ANSWER: The Government will remove the pricing and cost
data from the schedules for the first two task orders and provide them to Optimum.

v. What are limits of boundaries to identify a task order? ANSWER:
The funding level is the biggest limitation.

vi. Are the first two task orders an accurate representation of the work
under the proposed contract action? ANSWER: The work proposed under the first two task
orders is historically accurate, but not necessarily accurate for future task orders. The
requirement of the current proposed action (IDIQ Contract) is structured to meet future
anticipated requirements.

vii. The redacted task order schedules were provided to Optimum
immediately following the discussions.

viii. The meeting adjourned at 1:32 p.m. MST
VI. Proposals:

1.  Both offerors submitted their final revised proposals by the specified due
date/time.

SOURCE SELECTION INFORMATION — SEE FAR 3.104
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2. Final revised prices from each offeror and detailed analyses of such are detailed
in the spreadsheets identified below:

Optimum: Exhibits A-1 thru A-6:
A-1: Total Five-Year Evaluated Prices
A-2: Base Year Price Analyses
A-3: Option Year 1 Price Analyses
A-4: Option Year 2 Price Analyses
A-5: Option Year 3 Price Analyses
A-6: Option Year 4 Price Analyses

Westwind: Exhibits B-1 thru B-6
B-1: Total Five-Year Evaluated Prices
B-2: Base Year Price Analyses
B-3: Option Year 1 Price Analyses
B-4: Option Year 2 Price Analyses
B-5: Option Year 3Price Analyses
B-6: Option Year 4 Price Analyses

3.  Pricing Summary:

The overall pricing is summarized below:

Optimum Westwind IGCE
Total Evaluated Price ~ $47,332,562.52 $51,103,286.15 $66,945,195.28
For All Five Years
Using Mid-Point
Quantities

4.  This represents a price advantage for Optimum over Westwind in the amount of
$3,770,723.62, or eight percent (rounded).

5. The attached exhibits show that, over all line tems combined, Optimum was
able to reduce their total evaluated price by 22 percent while Westwind lowered their price by 10

percent.

6.  The price proposals were reviewed by the members of the TEP and contracting
personnel. It was confirmed that neither offeror proposed any prices that seemed unbalanced or
that their proposed prices were too low to reasonably accomplish the work.

SOURCE SELECTION INFORMATION - SEE FAR 3.104
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VII. Recommendation:

1. Prices are determined fair and reasonable as adequate price competition was
achieved and founded on the information detailed in the above discussion. Audits, field pricing
support, and certified cost and pricing data are not required.

2.  Westwind is determined responsible pursuant to FAR Part 9.104-1 based on the

following:
a. Westwind is not identified as a debarred firm on the Procurement, or

Procurement or Non-Procurement listings.

b. Westwind maintains a current registration status in the Central Contractor
Registration database.

c. A review of Westwind’s comprehensive business report produced by the Dun
& Bradstreet doesn’t reveal any significant weaknesses.

3. Optimum is determined responsible pursuant to FAR Part 9.104-1 based on the

following:
a. Optimum is not identified as a debarred firm on the procurement, or non-

procurement listings.

b. Optimum maintains a current registration status in the Central Contractor
Registration database.

c. A review of Optimum’s comprehensive business report produced by the Dun
& Bradstreet doesn’t reveal any significant weaknesses

VIII. Source Selection Decision:

1. Itis recommended that Contract 1443C5297080232 and the two task orders
previously awarded under that contract (T5297080232 and T5297080556) to Westwind be
terminated for the convenience of the Government.

2. A new IDIQ contract should be awarded to Optimum using the negotiated tasks
and associated pricing as contained in their Contract Price Schedule submitted on December 15,
2008, as Optimum now represents the best value to the Government.

3. Two task orders shall be awarded to Optimum, as previously awarded to |
Westwind, upon execution of the termination for convenience using Optimum’s negotiated IDIQ

prices.

SOURCE SELECTION INFORMATION - SEE FAR 3.104
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Prepared by:

Contract Specialist

Approved by:

MW

M MASCARENAS
Co acting Officer

Approved by:

7

ROMALD F BAILEY ” d
Contracting Officer — Source Selection Authefity

Attach: Exhibits A-1 thru A-6 (Price Analyses for Optimum)
Exhibits B-1 thru B-6 (Price Analyses for Westwind)

SOURCE SELECTION INFORMATION - SEE FAR 3.104
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