U.S. Department of Justice

Office of the Solicitor General

Washington, D.C. 20530

April 30, 2021

Honorable Scott S. Harris

Clerk

Supreme Court of the United States
Washington, D.C. 20543

Re: Biden, et al. v. Sierra Club, et al., No. 20-138
Dear Mr. Harris:

On February 3, 2021, this Court granted the government’s unopposed motion to hold the
above-captioned case in abeyance and to remove the case from the February argument calendar.
The purpose of this letter is to advise the Court of recent factual developments in the case—
although we do not believe those developments warrant further action by the Court at this time.

This case concerns actions taken by the then-Acting Secretary of Defense pursuant to
10 U.S.C. 284 to construct a wall at the southern border of the United States during the prior
Administration, using funds transferred between Department of Defense (DoD) appropriations
accounts under Sections 8005 and 9002 of the Department of Defense Appropriations Act, 2019
(2019 Act), Pub. L. No. 115-245, Div. A, Tit. VIII, 132 Stat. 2999. The questions presented are
whether respondents have a valid cause of action to challenge those transfers and, if so, whether
the transfers were lawful. Following the change in Administration, however, this Court granted
the government’s motion to hold the case in abeyance in light of President Biden’s January 20,
2021, Proclamation directing the Secretary of Defense and the Secretary of Homeland Security to
“pause work on each construction project on the southern border wall, to the extent permitted by
law, as soon as possible” and to “pause immediately the obligation of funds related to construction
of the southern border wall, to the extent permitted by law.” Proclamation No. 10,142, 86 Fed.
Reg. 7225, 7225 (Jan. 27, 2021). The Proclamation also directed the Secretaries, in consultation
with the Attorney General and other officials, to develop a plan “for the redirection of funds
concerning the southern border wall.” Id. at 7226. “After the plan is developed,” the Secretaries
“shall take all appropriate steps to resume, modify, or terminate projects and to otherwise
implement the plan.” Ibid.

Although the Secretaries have not yet completed their development of such a plan, DoD
now has announced a significant step it has taken as part of the review process called for by the
President’s Proclamation. On April 30, 2021, the Deputy Secretary of Defense issued a
memorandum directing the Secretary of the Army to “take immediate action to cancel all section
284 construction projects.” Encl. 5. The memorandum authorizes the Department of the Army to
use any funds transferred for construction “to pay contract termination costs,” which include
“suspension costs” and “costs associated with activities necessary for contractor demobilization.”
Ibid. “The Department of the Army also may use such funds for activities necessary to make



permanent any measures that were taken to avert immediate physical dangers during the pause.”
Ibid.; see 86 Fed. Reg. at 7226 (authorizing “an exception to the pause” for “urgent measures
needed to avert immediate physical dangers”). Otherwise, because those transferred funds “were
available for obligation only during the fiscal year in which they were transferred,” they “have
expired and are no longer available for current requirements.” Encl. 20; see 2019 Act § 8003, 132
Stat. 2982. The memorandum also explains that “[a]ny unexpended expired funds will remain in
the Operation and Maintenance, Army, account, and remain available to liquidate obligations
properly chargeable to the fiscal year during [which] the funds were available for obligation (e.g.,
contract termination costs, including suspension costs), and, after five years, the account will be
closed and any remaining balance in the account will be cancelled.” Encl. 20. Finally, the Deputy
Secretary of Defense issued a memorandum to the Secretary of Homeland Security reflecting that
the Department of Homeland Security “will accept custody of border barrier infrastructure
constructed pursuant to section 284, account for such infrastructure in its real property records,
and operate and maintain the infrastructure (including undertaking any necessary further
construction, consistent with applicable law).” Encl. 7.

As a result of those actions, DoD has now made clear that it will not undertake any further
Section 284 border-barrier construction, and that any funds transferred under Sections 8005 or
9002 and obligated for such construction instead will be used for contract termination costs and
the costs of certain safety measures. Those changes in factual circumstances may ultimately have
a bearing on the Court’s review of the questions presented in this case. But because the Secretaries
have not yet completed the plan that is being developed in response to the President’s
Proclamation, and the completion of that process may affect the proper disposition of this case, we
respectfully submit that it would be premature for this Court to take any action at this time. We
will promptly advise the Court of any further material developments that would support action by
the Court.

I would appreciate if you could circulate this letter to the Members of the Court.

Sincerely,

Elizabeth B. Prelogar
Acting Solicitor General

cc: See Attached Service List

encl.: Department of Defense Action Memo and Attachments
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