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Partial Concurrence and Partial Dissent by Judge R.

NELSON

Defendant Sacramento County (“County”) and in-
dividual defendants Roger Dickinson, Jeff Gamel, and
Robert Sherry (collectively “Individual Defendants”)
challenge the district court’s denial of their renewed
motion for judgment as a matter of law and motion
for a new trial. The jury found Defendants liable for
violating Plaintiffs’ substantive due process rights
and awarded $105 million in compensatory damages
against the County and Individual Defendants jointly
and severally, and $1,775,000 in punitive damages
against the Individual Defendants. Defendants argue
the verdict is not supported by substantial evidence,
the court erred by failing to offer a proposed jury in-
struction regarding campaign finance, the damages
are excessive, and the Individual Defendants are enti-
tled to immunity. Because the parties are familiar with
the facts, we do not recount them here. We reverse the
judgment as it applies to the Individual Defendants
because they are entitled to immunity, affirm the judg-
ment of liability against the County, and remand the
damages against the County as excessive.

We review de novo the denial of a Fed. R. Civ. P. 50
motion for judgment. Kuntz v. Lamar Corp., 385 F.3d
1177,1185 n.8. (9th Cir. 2004). We review that motion’s
attack on the jury verdict for substantial evidence. Gil-
brook v. City of Westminster, 177 F.3d 839, 856 (9th Cir.
1999). Arguments that were not properly raised in a
Rule 50(a) motion are reviewed only for plain error.
EEOC v. Go Daddy Software, Inc., 581 F.3d 951, 961
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(9th Cir. 2009). We review the district court’s formula-
tion of the jury instructions for abuse of discretion.
Oviatt v. Pearce, 954 F.2d 1470, 1481 (9th Cir. 1992).

1. Defendant Roger Dickinson is entitled to ab-
solute immunity because the functions he performed
were quasi-judicial. The Supreme Court “has outlined
a list of factors to consider in determining whether an
official’s functions are quasi-judicial in nature: (1) the
need to insulate the official from harassment or intim-
idation; (2) the presence of procedural safeguards to
reduce unconstitutional conduct; (3) insulation from
political influence; (4) the importance of precedent in
the official’s decision; (5) the adversar[ial] nature of the
process; and (6) the correctability of error on appeal.”
Miller v. Davis, 521 F.3d 1142, 1145 (9th Cir. 2008).
Dickinson voted against the Schneiders’ appeal at a
formal adjudicatory hearing at which counsel was
available to both sides on a transcribed record subject
to judicial review. His role was “functionally compara-
ble” to one of a judicial nature. Moreover, the factors
weigh in favor of him being entitled to absolute im-
munity. Id. For instance, there is a need to insulate of-
ficials making adjudicatory decisions from harassment
and intimidation, Dickinson was just one of a panel
that voted and so there were other procedural safe-
guards checking unconstitutional conduct and, as this
case shows, the process is adversarial with opposing
parties presenting strong and detailed arguments,
through legal counsel, to support their positions.

2. All three Individual Defendants are entitled
to qualified immunity as to the Hardestys’ claims. No
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Ninth Circuit or Supreme Court case clearly estab-
lished that the Individual Defendants’ enforcement ac-
tions were a violation of the Hardesty’s due process
rights to engage in their chosen profession. See Mar-
tinez v. City of Clovis, 943 F.3d 1260, 1275 (9th Cir.
2019) (internal quotation marks omitted). And all
three Individual Defendants are entitled to qualified
immunity as to the Schneiders’ claims because their
actions did not violate a clearly established constitu-
tional right that any reasonable officer would have un-
derstood he was violating. Id. at 1275. Plaintiffs claim
the unlawfulness of the Individual Defendants’ actions
was clearly established because they were only permit-
ted to “order the operator to restrict the operation to
its former level” if it appeared that the operation was
expanding beyond the vested right. Hansen Brothers
Enterprises, Inc. v. Board of Supervisors, 12 Cal.4th
533, 575 (Cal. 1996). But the record shows that the In-
dividual Defendants took actions based on multiple
complaints that the Hardesty mine had expanded sig-
nificantly. It was therefore reasonable for the officials
to believe that the Schneiders had exceeded the bounds
of their vested right and that their actions did not un-
dermine the original vested right.

3. Because the County did not raise its argument
that the Hardestys failed to support their chosen pro-
fession theory with evidence until its Rule 50(b) mo-
tion, “we are limited to reviewing the jury’s verdict for
plain error, and should reverse only if such plain error
would result in a manifest miscarriage of justice.” See
Go Daddy, 581 F.3d at 961. Our inquiry is limited to
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“whether there was any evidence to support the ver-
dict. Id. at 961-62. Here, the jury was presented with
evidence that the County ordered the Hardesty mining
operation to shut down; the County did so based on im-
permissible political motivations; and because of the
County’s actions, there was not “much of anything left
of the Hardesty Sand and Gravel Company” and as of
trial the Hardestys had not any income for seven or
eight years. Based on that evidence, the jury could con-
clude the County acted arbitrarily and unreasonably
to deprive the Hardestys of their chosen occupation.
See Benigni v. Hemet, 879 F.2d 473, 487 (9th Cir. 1988);
Chalmers v. City of Los Angeles, 762 F.2d 753,758 (9th
Cir. 1985). Accordingly, there was no plain error in the
jury’s finding of liability against the County as to the
Hardesty plaintiffs.

4. There is substantial evidence in the record to
support the jury’s verdict that the Schneiders had a
vested right which the County abrogated in violation
of substantive due process. The jury was presented
with evidence that the Schneiders had a vested right
and that the County acted arbitrarily and unreasona-
bly in ordering them to cease mining on their property,
thus depriving them of their vested right. We affirm
the jury’s finding of liability against the County as to
the Hardesty plaintiffs.

5. The Hardestys’ damages award is reversed
and remanded as excessive. The district court abused
its discretion by failing to consider Defendants’ argu-
ment that the damages were excessive. “A district
court’s failure to exercise discretion constitutes an
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abuse of discretion.” Taylor v. Soc. Sec. Admin., 842 F.2d
232, 233 (9th Cir. 1988). The award is excessive be-
cause it was calculated based on the wrong theory of
recovery. The Hardestys chose to pursue a theory of re-
covery based on their loss of an ability to practice a
profession as individuals. The jury’s award of $75 mil-
lion was based on the business’s estimated value if it
continued to operate between 75 and 100 more years.
The value of a business, on the one hand, and the dam-
ages resulting from an individual’s inability to practice
his or her profession, on the other, are distinct con-
cepts. Because there was no substantial evidence by
which a jury could conclude that the Hardestys them-
selves would continue working for over 75 years, the
damages were excessive.

6. The Schneiders’ damages award is also re-
versed and remanded as excessive. Lost profits were
the wrong measure of damages for their due process
claim. The jury awarded damages for the Schneiders’
substantive due process claim based on the total value
of aggregate ore on their property rather than based
on the diminution in value of the property associated
with increased regulatory costs. The jury did not have
evidence upon which it could have concluded that the
Schneiders lost the entire value of the ore on the land
that they continued to own.

Additionally, the jury failed to account for mitiga-
tion in the form of the Schneiders’ recuperation of the
value of the gravel before calculating damages. A rea-
sonable jury could not include the value of the gravel
in the award while accounting for mitigation.
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7. The district court did not abuse its discretion
in failing to offer the County’s proposed jury instruc-
tion regarding campaign contributions. The district
court accurately stated the law when it informed the
jury that campaign contributions are constitutionally
protected free speech. The trial court did not abuse its
discretion by declining to give the proposed jury in-
struction as Defendants formulated it.

AFFIRMED IN PART, REVERSED IN PART, AND
REMANDED. THE PARTIES ARE TO BEAR
THEIR OWN COSTS.

R. NELSON, Circuit Judge, concurring in part and dis-
senting in part:

I concur in the panel’s determinations that the In-
dividual Defendants are entitled to qualified immunity
as to the Hardestys’ claims; that the County is liable
for its conduct as to both the Hardestys and the
Schneiders; that the district court abused its discretion
by failing to consider Defendants’ argument that the
damages were excessive; that the Schneiders’ damages
were excessive; and that the district court did not err
in failing to offer the County’s proposed jury instruc-
tion regarding campaign contributions. But I dissent
from the panel’s holdings that Dickinson is entitled to
absolute immunity; that the Individual Defendants
are entitled to qualified immunity as to the Schneiders’
claims; and that the Hardestys’ damages were based
on the wrong theory of recovery.
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First, I would hold Dickinson is not entitled to ab-
solute immunity because his position was not immune
from political influence. The ultimate question is
whether his role was “functionally comparable” to that
of a judge. Miller v. Davis, 521 F.3d 1142, 1145 (9th
Cir. 2008). As the majority notes, some of the factors
identified in Miller are present in this case. But the
Supreme Court has emphasized that whether a deci-
sionmaker “exercises his independent judgment on the
evidence before him, free from pressures by the parties
or other officials within the agency” is “[m]ore im-
portant[]” than whether the powers the decisionmaker
exercises are similar to those of a judge. See Butz v.
Economou, 438 U.S. 478,513 (1978).

Far from being insulated from political influence,
Dickinson was held liable precisely on the theory that
he violated Plaintiffs’ substantive due process rights to
benefit an influential competitor. He was an elected of-
ficial who received campaign contributions and gifts
from a powerful competing mine That same competing
mine argued before the Board of Supervisors over
which Dickinson presided that the Schneiders never
had a vested right, and may have coordinated with the
County to draft findings of fact for the Board’s approval
after the hearing. And Dickinson received campaign
contributions from that competitor in the two-week
period between the Board’s tentative decision to deny
the appeal and its final decision. Granting absolute
immunity under these circumstances shields officials
from liability based on supposed independence when
the jury found, and substantial evidence supports,
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precisely the opposite: Dickinson voted to deprive the
Schneiders of their vested right to appease a more pow-
erful competitor.

Second, I would hold the Individual Defendants
are not entitled to qualified immunity as to the Schnei-
ders’ substantive due process claim. The law was
clearly established as of 1996 that the Schneiders had
a right to mine on their property. Hansen Bros. Enters.,
v. Bd. of Supervisors, 907 P.2d 1324, 1335 (Cal. 1996).
The County recognized that vested right on multiple
occasions before the Schneiders’ competitors began to
complain.

It was clearly established that the Individual De-
fendants’ conduct violated that vested right. They did
not follow Hansen’s clear instruction that, even if the
County believed that the Schneiders may have been
operating beyond the scope of the vested right, the only
proper action would be to “order the operator to restrict
the operation to its former level, and seek an injunc-
tion if the owner does not obey.” Hansen, 907 P.2d at
1351. Instead, the Defendants forced the Schneiders to
shut down all operations, in violation of the Schnei-
ders’ clearly established right. That action was clearly
established as arbitrary and unreasonable by Hansen.
I would therefore hold the Individual Defendants are
not entitled to qualified immunity as to the Schneiders’
claims.

Finally, I concur with the majority’s holding that
the district court abused its discretion by failing to
consider Defendants’ argument that the Hardestys’
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damages were excessive. But rather than limiting its
holding to the arguments presented by the parties, the
majority holds sua sponte that the award is excessive
because it was based on the wrong theory of recovery.
That argument was not made before this panel, let
alone before the district court. This Court may review
a waived argument in limited circumstances which are
not present here. See Bolker v. Comm’r of Internal Rev-
enue, 760 F.2d 1039, 1042 (9th Cir. 1985) (quotation
marks and citation omitted). As a unanimous Supreme
Court reminded our Circuit earlier this year, “[i]ln our
adversarial system of adjudication, we follow the prin-
ciple of party presentation . .. ‘we rely on the parties
to frame the issues for decision and assign to courts the
role of neutral arbiter of matters the parties present.”
United States v. Sineneng-Smith, 140 S. Ct. 1575, 1579
(quoting Greenlaw v. United States, 554 U.S. 237
(2008)). In short, the Court reminded us, we “do not, or
should not, sally forth each day looking for wrongs to
right. [We] wait for cases to come to [us], and when
[cases arise, we] normally decide only questions pre-
sented by the parties.’” Id. (quoting United States v.
Samuels, 808 F. 2d 1298, 1301 (8th Cir.1987) (Arnold,
J., concurring in denial of reh’g en banc)). I therefore
do not join the majority’s holding that the Hardestys’
damages were based on the wrong theory of recovery
when Defendants did not at any time present that ar-
gument.
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

JOSEPH HARDESTY, et al., |No.

Plaintiffs, 2:10-cv-02414-KJM-KJN

V. ORDER

SACRAMENTO (Filed Mar. 31, 2018)
METROPOLITAN AIR
QUALITY MANAGEMENT
DISTRICT, et al.,

Defendants.

After a lengthy jury trial, the Hardesty and
Schneider plaintiffs obtained a verdict exceeding $100
million against defendant Sacramento County and
three defendant county officials based on defendants’
actions the jury determined caused the closure of the
Hardestys’ sand and gravel mine and violated plain-
tiffs’ constitutional rights under the First, Fourth and
Fourteenth Amendments. Defendants’ Renewed Mo-
tion for Judgment as a Matter of Law (“Renewed
JMOL Mot”), ECF No. 537, and Motion for a New Trial
(“New Trial Mot”), ECF No. 538, are before the court.
Plaintiffs oppose the motions, ECF Nos. 547-48, and
defendants have replied, ECF Nos. 550-51. The court
heard oral argument on the motions on October 31,
2017, and then submitted the matters. See ECF No.
554. After careful consideration, for the reasons below,
the court DENIES both motions.
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I. BACKGROUND
A. Factual Background

Between 2008 and 2012, California and Sacra-
mento County regulators investigated reports that the
Hardesty family was operating a sand and gravel mine
illegally on the Schneider family’s ranch. As a result of
the investigations, regulators ordered the Hardesty
and Schneider families to cease the mining operation;
the Hardesty and Schneider families eventually com-
plied. What happened during the four years from ini-
tial reports to closure of the mine forms the core of the
case that went to trial.

According to plaintiffs, after a long period of regu-
latory disinterest, government officials were spurred to
action not by their discovery of any actual legal viola-
tions, but by their desire to appease plaintiffs’ compet-
itors as well as state legislators and local politicians
motivated by campaign contributions. Plaintiffs cen-
trally allege the County recognized the Schneiders’
historical right to continue mining on their property,
also called a “vested right,” as early as 1994, but that
defendants then revoked that right in 2009 without
any process and in violation of the Schneiders’ proce-
dural and due process rights. The regulatory action
that followed culminated in the permanent shutdown
of the mining operation. The Schneiders also allege de-
fendants retaliated against them by dramatically in-
creasing in 2012 the financial deposit necessary to
continue operating the mine, after they filed this case
in 2010.
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Defendants’ theory of the case was that the
County never revoked plaintiffs’ vested right, if they
had any such right. Instead, in a series of hearings in
2010 and 2011, defendants merely determined that
plaintiffs had expanded the mining operation beyond
its permissible scope. The subsequent regulatory ac-
tion, including requiring an amended reclamation plan
and greater financial assurances, were required under
state law and none of these actions were improperly
motivated.

B. Procedural Background

Following extensive summary judgment practice,
plaintiffs’ case proceeded to trial against the following
defendants: Sacramento County; Robert Sherry, a for-
mer Planning Director for the County; Roger Dickin-
son, a former member of the Sacramento County Board
of Supervisors; and Jeff Gamel, a former Sacramento
County Senior Planner and Aggregate Resources Man-
ager. After a sixteen-day trial held from February 16 to
March 16,2017, the jury returned a unanimous verdict
on plaintiffs’ Fourteenth Amendment procedural and
substantive due process claims and the Schneiders’ ad-
ditional claim resting on the First Amendment’s right
to petition clause. See Jury Verdict, ECF No. 469. The
jury found the County, but not the individual defend-
ants, violated plaintiffs’ procedural due process rights,
and awarded nominal damages of $1 to each set of
plaintiffs on these claims. Id. at 2-3. The jury found all
defendants violated plaintiffs’ substantive due process
rights, and awarded $75 million to the Hardestys and
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$30 million to the Schneiders. Id. at 4-5. The jury found
the County, but not the individual defendants, violated
the Schneiders’ right to petition the government for re-
dress, and awarded the Schneiders $30,000 on this
claim Id. at 6. The jury also found each individual de-
fendant’s conduct was “malicious, oppressive, or in
reckless disregard” of plaintiffs’ rights, and awarded
punitive damages in the following amounts: $25,000
against Dickinson, $1 million against Gamel, and
$750,000 against Sherry, with Sherry’s payment bro-
ken down as $500,000 for the Hardestys and $250,000
for the Schneiders. Id. at 7-8.

After plaintiffs had rested their case but before the
jury returned its verdict, defendants filed three mo-
tions for judgment as a matter of law under Federal
Rule of Civil Procedure 50(a). ECF Nos. 350, 353, 443.
In the first motion, defendants asserted they were en-
titled to judgment as a matter of law because plaintiffs
failed to pursue relief by way of writ in state court, the
County Board of Supervisors’ decision and Board of
Zoning Appeals (“BZA”) decisions had preclusive effect,
the Hardesty plaintiffs were not entitled to notice re-
lated to the Hardestys’ procedural due process claims,
the Board of Supervisors’ hearings complied with pro-
cedural due process, and plaintiffs’ substantive due
process claims failed. ECF No. 350 at 2-20.

In the second motion, defendants asserted defend-
ants Dickinson and Sherry were not liable for conduct
after 2010 and Dickinson was entitled to absolute im-
munity for his legislative acts and qualified immunity
for his executive acts. ECF No. 353 at 2-4.
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In the third and final Rule 50(a) motion, defend-
ants contended plaintiffs lacked a federally protected
property interest, plaintiffs received procedural due
process, adequate state process precluded finding a vi-
olation of procedural due process, the only remedy for
a due process violation was to order the process due,
the Hardestys were not entitled to notice or alternately
received actual notice of certain hearings, plaintiffs
failed to exhaust remedies in state court, board deter-
minations were entitled to preclusive effect, plaintiffs’
substantive due process claims failed, all defendants
were entitled to qualified immunity and Dickinson was
entitled to absolute immunity for some of his conduct,
no evidence permitted a reasonable jury to conclude
defendants retaliated against plaintiffs, no evidence
supported awarding punitive damages, and defend-
ants are entitled to judgment as a matter of law on a
Williamson Act Claim ECF No. 443 at 17-88. These
three motions preserved defendants’ right to file a re-
newed motion for judgment as a matter of law. See Fed.
R. Civ. P. 50(a)-(b).

On July 7, 2017, defendants filed a renewed mo-
tion for judgment as a matter of law and, in the al-
ternative, for a new trial. See Renewed JMOL Mot.,
ECF No. 537; New Trial Mot., ECF No. 538. As noted,
plaintiffs jointly opposed the motions. Renewed JMOL
Opp’n, ECF No. 547; New Trial Opp’n, ECF No. 548.
Defendants filed replies. Renewed JMOL Reply, ECF
No. 550; New Trial Reply, ECF No. 551. On October 31,
2017, the court heard both motions: Derek P. Cole, Greg-
ory P. O’'Dea and Mark O’Dea appeared for defendants;
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R. Paul Yetter, Christian J. Ward and George D. Rob-
ertson appeared for the Hardestys; and Glenn W. Pe-
terson appeared for the Schneiders. Hrg Mins, ECF
No. 554; see Hr’g Tr., ECF No. 556.

II. LEGAL STANDARD
A. Motion for Judgment as a Matter of Law

Federal Rule of Civil Procedure 50(b) governs re-
newed motions for judgment as a matter of law
(“JMOL”), which may be raised only after the court de-
nies a Rule 50(a) motion for judgment made during
trial. Rule 50(b) provides in pertinent part that the
court may: “(1) allow judgment on the verdict, if the
jury returned a verdict; (2) order a new trial; or (3) di-
rect the entry of judgment as a matter of law.” Fed. R.
Civ. P. 52(b)(1)-(3). In rendering a Rule 50 motion de-
cision, the court views the evidence in the light most
favorable to the non-moving party and draws all rea-
sonable inferences in favor of the non-moving party.
Krechman v. Cty. of Riverside, 723 F.3d 1104, 1109
(9th Cir. 2013) (citing EEOC v. Go Daddy Software,
Inc., 581 F.3d 951, 961 (9th Cir. 2009)). The court may
not make credibility determinations or weigh the evi-
dence. Reeves v. Sanderson Plumbing Prods., Inc., 530
U.S. 133, 150-51 (2000). “[A]llthough the court should
review the record as a whole, it must disregard all evi-
dence favorable to the moving party that the jury is not
required to believe.” Id. at 151.

A Rule 50(b) motion for JMOL is not treated as a
separate motion; instead, it is a renewed Rule 50(a)
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motion. Go Daddy Software, 581 F.3d at 961. Before the
court submits a case to the jury, a party must make a
Rule 50(a) motion for JMOL. Id. If the court denies the
motion, and if the jury returns a verdict against the
movant, the movant may renew its motion under Rule
50(b). Id. As that motion is a renewed motion, it must
be limited to the same grounds as asserted in the prior
Rule 50(a) motion; a party cannot properly “raise argu-
ments in its post-trial motion for judgment as a matter
of law under Rule 50(b) that it did not raise in its pre-
verdict Rule 50(a) motion.” Id. (quoting Freund v. Ny-
comed Amersham, 347 F.3d 752, 761 (9th Cir. 2003)).
The Ninth Circuit strictly construes the procedural re-
quirements of Rule 50, because failing to move for
JMOL before submission to the jury may “lull the op-
posing party into believing that the moving party has
abandoned any challenge to the sufficiency of the evi-
dence, and thereby prejudice the opposing party.”
Janes v. Wal-Mart Stores, Inc., 279 F.3d 883, 887 (9th
Cir. 2002) (quoting Farley Transp. Co. v. Santa Fe Trail
Transp. Co., 786 F.2d 1342, 1346 (9th Cir. 1986)). Ac-
cordingly, a party completely waives an issue that it
failed to first raise in a Rule 50(a) motion. Wei Zhang
v. Am. Gem Seafoods, Inc., 339 F.3d 1020, 1028-29 (9th
Cir. 2003).

“The test applied is whether the evidence permits
only one reasonable conclusion, and that conclusion is
contrary to the jury’s verdict.” Josephs v. Pac. Bell, 443
F.3d 1050, 1062 (9th Cir. 2006). The verdict will be up-
held if it is supported by “substantial evidence.” First
Nat’l Mortg. Co. v. Fed. Realty Inv. Trust, 631 F.3d 1058,
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1067 (9th Cir. 2011). Substantial evidence means “such
relevant evidence as a reasonable mind might accept
as adequate to support a conclusion,” Fisher v. City of
San Jose, 558 F.3d 1069, 1074 (9th Cir. 2009) (interna-
tional quotations omitted), “even if it is also possible to
draw a contrary conclusion.” First Natll., 631 F.3d at
1067 (international quotations omitted). Judgment as
a matter of law is appropriate, however, when the jury
“could have relied only on speculation to reach its ver-
dict.” Lakeside-Scott v. Multnomah Cnty., 556 F.3d 797,
803 (9th Cir. 2009); id. (citing Barnes v. Arden Mayfair,
Inc., 759 F.2d 676, 680-81 (9th Cir. 1985) (reasonable
inference “cannot be supported by only threadbare con-
clusory statements instead of significant probative ev-
idence”)).

B. Motion for New Trial

The court may grant a motion for a new trial for
any historically recognized grounds for permitting a
new trial. Fed. R. Civ. P. 59(a)(1)(A); Zhang v. Am. Gem
Seafoods, Inc., 339 F.3d 1020, 1035 (9th Cir. 2003).
A grant may be based on claims “that the verdict is
against the weight of the evidence, that the damages
are excessive, or that, for other reasons, the trial was
not fair to the party moving.” Molski v. M.J. Cable, Inc.,
481 F.3d 724, 729 (9th Cir. 2007) (citing Montgomery
Ward & Co. v. Duncan, 311 U.S. 243, 251 (1940)). The
Ninth Circuit has held that a trial court may grant a
new trial “only if the verdict is contrary to the clear
weight of the evidence, is based upon false or perjuri-
ous evidence, or to prevent a miscarriage of justice.”
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Passantino v. Johnson & Johnson Consumer Prods.,
212 F.3d 493, 510 n.15 (9th Cir. 2000); c¢f: Experience
Hendrix L.L.C. v. Hendrixlicensing.com Ltd, 762 F.3d
829, 845-46 (9th Cir. 2014) (“Ultimately, the district
court can grant a new trial under Rule 59 on any
ground necessary to prevent a miscarriage of justice.”).

Courts hold movants to a lower standard of proof
on motions for a new trial than they do on motions for
judgment as a matter of law. Thus, even if the court
declines to grant judgment as a matter of law, it may
order a new trial under Rule 59; in other words, a ver-
dict may be supported by substantial evidence, yet still
be against the clear weight of the evidence. Landes
Const. Co., Inc. v. Royal Bank of Canada, 833 F.2d 1365,
1371-72 (9th Cir. 1987). Unlike a motion for judgment
as a matter of law, in addressing a motion for a new
trial, “[t]he judge can weigh the evidence and assess
the credibility of witnesses, and need not view the evi-
dence from the perspective most favorable to the pre-
vailing party.” Id. Instead, if, “having given full respect
to the jury’s findings, the judge on the entire evidence
is left with the definite and firm conviction that a mis-
take has been committed,” then the motion should be
granted. Id. (quoting 11 C. Wright & A. Miller, Federal
Practice and Procedure § 2806, at 48-49 (1973)).

However, a motion for new trial should not be
granted “simply because the court would have arrived
at a different verdict.” Pavao v. Pagay, 307 F.3d 915,
918 (9th Cir. 2002); United States v. 40 Acres, 175 F.3d
1133, 1139 (9th Cir. 1999). When a motion for a new

«

trial is based on insufficiency of the evidence, “a
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stringent standard applies” and a “new trial may be
granted ... only if the verdict is against the great
weight of the evidence” or “it is quite clear that the
jury has reached a seriously erroneous result.” Digi-
dyne Corp. v. Data Gen. Corp., 734 F.2d 1336, 1347 (9th
Cir. 1984) (internal quotations and citations omitted).
Further, the court should uphold a jury’s award of dam-
ages unless the award is based on speculation or guess-
work. See City of Vernon v. S. Cal. Edison Co., 955 F.2d
1361, 1371 (9th Cir. 1992). Finally, the “denial of a mo-
tion for a new trial is reversible ‘only if the record con-
tains no evidence in support of the verdict’ or if the
district court ‘made a mistake of law.”” Go Daddy Soft-
ware, Inc., 581 F.3d at 962 (citing Molski, 481 F.3d at
729).

Because defendants move both for renewed judg-
ment as a matter of law and a new trial on many of the
same issues, the court applies the standards applicable
to each motion respectively, with its analysis organized
by each claim implicated by the defense motions.

III. SUBSTANTIVE DUE PROCESS

Defendants contend plaintiffs did not offer suffi-
cient evidence to prove they possessed any liberty or
property interests protected by the substantive due
process clause of the Fourteenth Amendment. Re-
newed JMOL Mot. at 5-9. Defendants also contend the
County’s actions were rational, and plaintiffs failed
to produce sufficient evidence to permit the jury to
find the County’s actions lacked a rational basis, a
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necessary finding to establish a substantive due pro-
cess violation. Id. at 10-30.

The Due Process Clause prohibits government of-
ficials from arbitrarily depriving a person of her con-
stitutionally protected liberty or property interests.
See, e.g., Action Apartment Ass’n, Inc. v. Santa Monica
Rent Control Bd., 509 F.3d 1020, 1025-26 (9th Cir.
2007). But “only ‘egregious official conduct can be said
to be arbitrary in the constitutional sense’: it must
amount to an ‘abuse of power’ lacking any ‘reasonable
justification in the service of a legitimate governmen-
tal objective.”” Shanks, 540 F.3d at 1088 (quoting CV.
of Sacramento v. Lewis, 523 U.S. 833, 846 (1998)); ac-
cord N Pacifica, 526 F.3d at 484 (“The irreducible min-
imum of a substantive due process claim challenging
land use regulation is failure to advance any govern-
mental purpose.”’). Only conduct that “shocks the
conscience” violates the Due Process Clause. See, e.g.,
United States v. Salerno, 481 U.S. 739, 746 (1987).

In their motions, defendants dispute: (1) the exist-
ence of a protected liberty interest; (2) the existence of
some property interests; (3) the sufficiency of the evi-
dence to support a finding that these two interests are
present in this case; and (4) the existence of a vested
right to conduct surface mining operations. The court
addresses these four disputes below.

A. Liberty Interest and Waiver

Defendants contend no plaintiff possessed a lib-
erty or property interest. Renewed JMOL Mot. 6-9.
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Plaintiffs contend defendants have waived this argu-
ment. Renewed JMOL Opp’n at 5-7. The court agrees;
defendants waived this argument as explained below.

The right to “follow a chosen profession free from
unreasonable governmental interference comes within
the ‘liberty’ and ‘property’ concepts of substantive due
process. Greene v. McElroy, 360 U.S. 474, 492 (1959).
Plaintiffs contend defendants waived the claim that
plaintiffs lacked any protectable liberty interests by
not raising the claim in their original motions for judg-
ment as a matter of law, as required by Federal Rule of
Civil Procedure 50. Renewed JMOL Opp’n at 5-8. As
discussed above, a Rule 50(b) motion is limited to the
grounds first raised before the matter was submitted
to the jury in a Rule 50(a) motion, and a party waives
any issue not first asserted in a Rule 50(a) motion. Go-
Daddy Software, 581 F.3d at 961; Zhang v. Am. Gem
Seafoods, Inc., 339 F.3d 1020, 1028-29 (9th Cir. 2003)
(“The failure to raise this issue prior to the return of
the verdict results in a complete waiver, precluding our
consideration of the merits of the issue.”).

Because defendants addressed only a substantive
due process interest in a vested right to mine in one of
their Rule 50(a) motions, ECF No. 443 at 17-30, defend-
ants have waived the claim that plaintiffs lacked any
cognizable liberty interest, including one based on
their right to pursue a chosen occupation. Defendants
had notice at summary judgment that the court spe-
cifically found the Constitution protects two rights
the plaintiffs asserted: “The Hardestys and Schneiders
claim the County defendants stripped them of their
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vested right to operate a surface mine, which deprived
them of their right to pursue their chosen profession
and to devote their land to a legitimate use. The Con-
stitution protects both of these interests.” ECF No. 283
at 65. Further, defendants filed three Rule 50(a) mo-
tions, supported by more than 100 pages of briefing.
See ECF Nos. 350, 353, 443. Defendants had ample op-
portunity to raise and preserve any issues in their Rule
50(a) motions and the record reflects they took full ad-
vantage of that opportunity. Defendants did not claim
in their Rule 50(a) motions that plaintiffs lacked any
protectable liberty interests. See ECF Nos. 350, 353,
443 at 17-30 (asserting only that plaintiffs have no
“federally protected property interest”). Accordingly,
defendants have waived the argument that plaintiffs
lacked any cognizable liberty interest.

In reply, defendants cite Thompson v. Runnels, 705
F.3d 1089, 1098 (9th Cir. 2013), and United States v.
Pallares-Galan, 359 F.3d 1088, 1095 (9th Cir. 2004 ), to
argue waiver rules apply only to “the assertion of new
claims, not new arguments regarding a claim that was
already asserted.” Renewed JMOL Reply at 24-25 (em-
phasis in original). But neither case addresses Rule 50
motions. See Pallares-Galan, 359 F.3d at 1095 (ad-
dressing waiver of appellate claims to determine
whether to apply the plain error or the de novo stand-
ard of review); Thompson, 70 F.3d at 1098 (addressing
waiver of new arguments albeit in habeas context).
Nor does either case account for the importance of
first raising issues in the Rule 50(a) motion. See, e.g.,
Freund v. Nycomed Amersham, 347 F.3d 752, 761 (9th
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Cir. 2003) (explaining one purpose of first raising is-
sues in a Rule 50(a) motion is that “it calls to the
court’s and the parties’ attention any alleged deficien-
cies in the evidence at a time when the opposing party
still has an opportunity to correct them”); Janes, 279
F.3d at 887 (observing that “failing to make a motion
for JMOL at the close of all the evidence may lull the
opposing party into believing that the moving party
has abandoned any challenge. . . .”) (original emphasis,
internal quotation marks and citation omitted).

Defendants themselves proposed instructing the
jury that “the Constitution protects plaintiffs’ interests
in the right to pursue their chosen profession,” further
evincing defendants’ waiver of this argument. ECF No.
317 at 8. Their proposed instruction also stated “plain-
tiffs allege that defendants . . . deprived them of their
Substantive Due Process Rights under the Fourteenth
Amendment to the Constitution by stripping them of
their right to operate a vested mine, which deprived
them of their right to pursue their own chosen profes-
sion.” Id. Defendants cannot now complain that plain-
tiffs lacked the right to stand on a claim based on their
asserted right to pursue their chosen profession. De-
spite objecting to a draft final jury instruction on sub-
stantive due process, ECF No. 427 at 35, defendants
did not object to the court’s instructing the jury “that
the Constitution protects plaintiffs’ interests in the
right to pursue their chosen occupation or profession.”
Id.; see ECF No. 461 at 23-24 (final jury instruction
given, stating “the Constitution protects a plaintiffs le-
gitimate interests in his or her property and in the



App-25

right to pursue his or her legitimate, chosen occupation
or profession”).see United States v. Perez, 116 F.3d 840,
845 n. 7 (9th Cir.1997) (holding jury instruction issues
may be waived by defendant’s attorney); United States
v. Baldwin, 987 F.2d 1432, 1437 (9th Cir.1993) (“Where
the defendant himself proposes the jury instruction he
later challenges on appeal, we deny review under the
invited error doctrine.”); Gilchrist v. Jim Slemons Im-
ports, Inc., 803 F.2d 1488, 1493 (9th Cir. 1986) (“A party
who requests an instruction invites any error con-
tained therein and, absent an objection before the in-
struction is given, waives appellate review of the
correctness of the instruction.”); United States v.
Sumner, 125 F. App’x 118, 120 (9th Cir. 2005) (denying
review under invited error doctrine where defendant’s
counsel proposed jury instruction that mirrored model
jury instruction defendant claimed on appeal was er-
ror).

Because the court instructed the jury using word-
ing that was substantively similar to that defendants
proposed, defendants have waived their argument
based on liberty interest under Rule 50 as well as the
invited error doctrine.

B. Property Interest and Waiver

Defendants also contend no plaintiff possessed a
protected property interest. Renewed JMOL Mot. 6-9.
Plaintiffs contend defendants also have waived this ar-
gument. Renewed JMOL Opp'n at 5-8. Generally,
‘[tIhe right of [an owner] to devote [his] land to any
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legitimate use is properly within the protection of the
Constitution.”” Harris v. Cty. Of Riverside, 904 F.2d
497, 503 (9th Cir. 1990) (quoting Washington ex rel.
Seattle Title Trust Co. v. Roberge, 278 U.S. 116, 121
(1928)).

Defendants have waived their claim that the
Hardestys lacked a property interest independent of
the Schneiders. Defendants argued in their Rule 50(a)
motion only that the Hardestys were not entitled to no-
tice under the Surface Mining and Reclamation Act
(SMARA) based on the Hardestys’ inability to cure a
zoning violation. ECF No. 443 at 55-59. Defendants’
claims, that plaintiffs lacked a property interest be-
cause they “have not applied for and been denied a con-
ditional use permit” or otherwise failed to comply with
zoning laws, ECF No. 443 at 17-30, do not logically ex-
tend to the claim that the Hardestys lacked a property
interest independent of the Schneiders because con-
tending only one party can have that property interest
is distinct from contending only one party could have
had a property interest. Contending neither party had
a property interest in the Rule 50(a) motion would not
have “call[ed] to the court’s and parties’ attention” the
“alleged deficiencies in the evidence” about the Hard-
estys’ lacking a separate property interest distinct
from the Schneiders that defendants now raise.
Freund, 347 F.3d at 761; see Go Daddy, 581 F.3d at 962-
63. Defendants waived this new claim

But defendants have not waived their claim that
the Schneiders lacked a property interest absent
lead agency approval. Defendants raised the following
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argument in their Rule 50(a) motion: “Plaintiffs’ claim
of a vested right does not create an entitlement to mine
without complying with zoning laws.” ECF No. 443 at
17-19. This argument logically extends to defendants’
Rule 50(b) argument that the Schneiders not only ex-
ceeded the scope of any vested right they might have,
but also that the Schneiders could not act upon such a
right until a lead agency approved their reclamation
plan, meaning the Schneiders lacked a property inter-
est absent that approval. Renewed JMOL Mot. at 18-
22. Thus, the court will address the merits of this ar-
gument.

That said, defendants’ claim fails on the merits.
Defendants assert the Schneider plaintiffs “could not
have demonstrated a valid right to mine in any man-
ner contrary to” their reclamation plan because “even
vested-right mining operations are subject to [a statu-
tory] prohibition on substantially deviating from a rec-
lamation plan until lead agency approval is obtained.”
Renewed JMOL Mot. at 7 (original emphasis, citing
Cal. Pub. Res. Code § 2777). However, as explained im-
mediately below, infra II1.C., the evidence at trial per-
mitted the jury to infer that the vested right
recognized in the 2002 reclamation plan as attaching
to the Schneider Historical Mine (SHM) covered the
entire SHM tract without limits on production method
or production amount. JX099 Exs. A-G (maps showing
areas covering almost all land within the perimeter
of the SHM tract and maps showing where mining
was projected to occur in the future). In reply, defend-
ants appear to implicitly concede this argument with
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respect to lead agency approval in asserting plaintiffs
“could never have had valid expectations to mine SHM
outside of the mining use recognized in the 2004
County staff letter to Jay Schneider or outside of the
parameters established in the reclamation plan ap-
proved in 2002.” Renewed JMOL Reply at 27. Moreo-
ver, “[v]ested rights [in mining], if established and
continued, generally cannot be conditioned.” Calvert v.
Cty. of Yuba, 145 Cal. App. 4th 613, 626 (2006). In any
event, the mandatory language of California Public Re-
sources Code section 2776—that a person “shall be
deemed to have vested rights” when meeting certain
requirements—undermines the assertion that plain-
tiffs required lead agency approval for their asserted
property rights. Unless defendants could show an im-
permissible expansion of the property rights at issue
here, or a “substantial deviati[on] from” the 2002 rec-
lamation plan, see infra III.D., the jury’s finding of a
property right is supported by substantial evidence.

C. Evidence of Liberty or Property Interests

Even assuming waiver of some of its Rule 50 argu-
ments, defendants maintain “the [c]ourt does still have
authority to rule” given defendants’ motion for a new
trial. Hr'g Tr.at 20:1-15. The court therefore examines
whether the verdict respecting plaintiffs’ liberty or
property interests was against the clear weight of the
evidence. Passantino, 212 F.3d at 510 n.15.
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1. Liberty Interest in Pursuing a Chosen
Occupation

The clear weight of the evidence admitted at trial
supports the conclusion plaintiffs had liberty interests
in pursuing their chosen occupations. Evidence shows
the Hardestys had a liberty interest in their chosen
occupation as SHM mine operators, e.g., Rep.s Tr.
(RT)1672:131675:13, 1677:20-24, 1678:3-6 (Hardesty
Test.), and the Schneiders had a liberty interest in
their occupation of owning and maintaining their
ranch property and selling aggregate from their land
to the mining operator and customers. See, e.g., RT
1266:8-1267:6; 1272:23-1274:5 (Schneider Test.). As
part of pursuing their occupation, the Schneiders han-
dled issues such as establishing recognition of their
vested right to mine, negotiating the reclamation plan
and filing annual reports. E.g., JX021; JX099; RT
1294:18-22, 1373:20-1374:20, 1443:25-1444:1, 1499:11-
16 (Schneider Test.). The jury heard unrebutted testi-
mony that selling mining aggregate to a mining oper-
ator has been the Schneiders’ family plan “since 1935.”
RT 1273:14-1274:4 (Schneider Test.). And that sale of
aggregate was “fundamental to the survival of the
ranch” because “the mining income supplemented the
income of the older generation and put the infrastruc-
ture back into the ranch to keep the building and the
roads and everything repaired.” Id. 1285:2-22.

The court finds the clear weight of the evidence
supports a jury determination that plaintiffs had lib-
erty interests in pursuing their chosen occupations.
See ECF No. 469 at 4 (jury verdict finding violation of
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Hardesty and Schneider plaintiffs’ substantive due
process rights, which requires finding a federally pro-
tected liberty or property interest); ECF No. 461 at 23-
24 (final jury instructions requiring a finding of either
a “liberty or property interest protected by the Consti-
tution”).

2. Property Interest as Operators and
Landowners

The clear weight of the evidence also supports
plaintiffs’ claim to have property interests in the land
as mine operators and for the Schneiders also, as land-
owners. For instance, the Hardestys invested 30 years
and millions of dollars into conducting their mining
operations, re-investing earnings, at times millions
of dollars, back into the operation. RT 1673:9-1674:8,
1684:4-18 (Hardesty Test.); 1351:18-24, 1354:11-14
(Schneider testifying to the “well developed financial
relationship” between the Schneiders and the Hard-
estys and the Schneiders’ informed belief that the
Hardestys would have continued their mining opera-
tion well into the future). California Public Resources
Code section 2776 supports the existence of a property
right belonging to the Hardestys because that statute
recognizes vested rights for any person “to conduct sur-
face mining operations,” not just landowners, and it
vests that right in a person who has “diligently com-
menced surface mining operations and incurred sub-
stantial liabilities for work and materials necessary for
the surface mining operations.” See Calvert, 145 Cal.
App. 4th at 630-31 (discussing “property rights” that
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“have been founded and deemed vested ... under
SMARA”).

The court finds the clear weight of the evidence
supports plaintiffs’ claim to hold property interests as
mine operators, and the Schneiders’ additional claim
to a property interest as landowners.

3. Property Interest in Goodwill of Mining
Business.

The clear weight of evidence shows the Hardestys
also had a property interest in the goodwill of their
mining operation. “The goodwill of one’s business is a
property interest entitled to protection; the owner can-
not be deprived of it without due process.” Soranno’s
Gasco, Inc. v. Morgan, 874 F.2d 1310, 1316 (9th Cir.
1989). Here, plaintiffs presented evidence of Joe Hard-
esty’s building up his mining business over 30 years
and accumulating “over 300 customers.” RT 1677:20-
1678:6 (Hardesty Test.). Hardesty developed “a good
working business relationship” with the Schneiders
and their ranching business. Id. 1678:19-24. Further-
more, the Hardestys were positioned to meet high de-
mand during the economic boom of the mid-2000s. Id.
1679:4-7. Hardesty testified credibly that he developed
new techniques that allowed him to get the sand and
gravel cleaner more easily and otherwise grow the
business, improving its efficiency and allowing for sale
of additional products. Id. 1680:15-17; 1688:19-1689:1.
According to Hardesty, he “had so many” customers be-
cause they were satisfied with the work he did for
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them. Id. 1688:3-5. This evidence supports a jury de-
termination that the Hardestys held a property inter-
est in the goodwill of their mining operation. See ECF
No. 469 at 4 (jury verdict finding violation of Hardesty
and Schneider plaintiffs’ substantive due process
rights, which requires finding a federally protected lib-
erty or property interest); ECF No. 461 at 23-24 (final
jury instructions requiring a finding of either a “liberty
or property interest protected by the Constitution”).

4. Property Interest in Devoting Land to
Legitimate Uses

The clear weight of the evidence cited above sup-
ports the finding of a property interest in devoting land
to legitimate uses as well—notably here, mining oper-
ations. Courts have long recognized a property interest
in devoting one’s land to a legitimate use. See, e.g.,
Washington ex rel. Seattle Title Trust Co. v. Roberge,
278 U.S. 116, 121 (1928); Harris v. County of Riverside,
904 F.2d 497, 503 (9th Cir. 1990. And “[m]ineral rights
have long been regarded as an interest in land” under
California law. CCPA No. 1 v. Cty. of Sonoma, 122 Cal.
App. 4th 1614, 1634 (2004).

D. Meaning of Vested Right, Nonconforming
Use, and Scope of Right

Defendants contend they had a legitimate gov-
ernment objective in addressing an impermissibly
expanding nonconforming use at the SHM. Renewed
JMOL Mot. at 17-19. Plaintiffs contend substantial
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evidence supports and the clear weight of the evidence
is not against the finding that plaintiffs had a vested
right to mine the entire SHM tract, and that vested
right did not limit method or production levels. Re-
newed JMOL Opp’n at 23-29. Plaintiffs are correct. As
the first step in explaining this conclusion, the court
explains the nature of a vested right to mine under
California law.

In California, a person has a “vested right to con-
duct surface mining operations” if, “prior to January 1,
1976, the person has, in good faith and in reliance upon
a permit or other authorization, if the permit or other
authorization was required, diligently commenced sur-
face mining operations and incurred substantial liabil-
ities for work and materials necessary for the surface
mining operations.” Cal. Pub. Res. Code § 2776(a). This
vested right requires no permit “as long as no substan-
tial changes are made in the operation except in ac-
cordance with this chapter.” Id. A surface mining
operation with vested rights must still obtain approval
of a reclamation plan and provide financial assurances.
Calvert v. Cty. of Yuba, 145 Cal. App. 4th 613, 617
(2006).

As recognized by the California Court of Appeals,
“In light of the state and federal constitutional takings
clauses, when zoning ordinances or similar land use
regulations are enacted, they customarily exempt ex-
isting land uses (or amortize them over time) to avoid
questions as to the constitutionality of their applica-
tion to those uses.” Id. at 623 (citing Hansen Bros. En-
terp., Inc. v. Bd. of Supervisors, 12 Cal. 4th 533, 551-52
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(1996)). These “exempted uses are known as noncon-
forming uses and provide the basis for vested rights to
such uses.” Id. (citing Hansen Bros., 12 Cal. 4th at 551-
52).

Here, in 1994, the Sacramento County Senior
Planner, Richard Maddox, accepted evidence of a
vested right to mining on the SHM from Jay Schneider.
JX021. The county did not require Schneider to obtain
a permit, but it did require a reclamation plan and fi-
nancial assurances for all mining activities that had
occurred since January 1, 1976. JX025; see JX072 (in-
ter-department correspondence, dated December 28,
2001, from Environmental Coordinator Dennis Yeast
stating, “Due to a long established practice of mining
the County and State have formally recognized Schnei-
der’s vested right to mine without approval of a Use
Permit.”); JX071 (inter-department correspondence, dated
November 13, 2001, from the Office of the County Coun-
sel to Mr. Yeast, the Environmental Coordinator, stat-
ing, “Because the Schneider mine has a vested right to
conduct mining, a use permit is not required under the
Surface Mining and Reclamation Act (SMARA).”).

The County Board of Supervisors approved a final
reclamation plan for SHM November 2002, and the
plan has not been amended since. JX099.

The reclamation plan describes the mining
operation this way:

Material is excavated and classified, pro-
cessed and stockpiled in anticipation of mar-
ket demand and seasonal considerations.
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When the stockpiles are sufficiently dimin-
ished to justify further excavation or when
there is an actual or anticipated market de-
mand for a particular material, then such ma-
terial is excavated, classified or processed as
necessary and prudent, thus avoiding unnec-
essary excavation.

Id., Ex. 099 at 5. The plan anticipated a “low annual
average of sand and gravel mined,” so reclamation was
determined to proceed in annual phases. Id. It also an-
ticipated mining would proceed in three phases. Id.
The first area would be mined between 2003 and 2023,
the second between 2023 and 2063 and the third after
2063. Id.

Defendants contend they had a legitimate govern-
ment objective in addressing nonconforming use at the
SHM based on three impermissibly expanding uses:
(1) “mining outside areas intended to be mined when
the use became nonconforming”; (2) “employing new
mining methods or activities not used at the inception
of the nonconforming use”; and (3) “increasing produc-
tion levels.” Renewed JMOL Mot. at 17. The court ad-
dresses these three contentions below.

1. Mining Outside the Area of the Original
Nonconforming Use

Defendants contend plaintiffs impermissibly ex-
panded their nonconforming use by mining outside
areas intended to be mined when the use became
nonconforming—that is, when the use no longer was
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inconformity with a zoning restriction. Renewed
JMOL Mot. at 17-18; see Hansen Bros., 12 Cal. 4th at
540 n.1. Plaintiffs insist the jury “was entitled to un-
derstand” evidence that plaintiffs’ vested right encom-
passed “all mining activity on the entire [SHM] tract.”
Renewed JMOL Opp’n at 25. A jury finding that plain-
tiffs’ vested right to mine encompassed the entire SHM
tract is not against the clear weight of the evidence,
given the state of the law. Nonconforming mining uses
are subject to the “diminishing asset doctrine,” which
permits mining uses to expand into new areas as long
as their owners intended to mine these new areas
when the mining uses became nonconforming. Hansen
Brothers, 12 Cal. 4th at 553. The diminishing asset
doctrine requires: (1) the owners’ manifested objec-
tive intentions to mine the new areas; and (2) those
intentions existing at the time their uses became
nonconforming Id. As the California Supreme Court
recognized, “‘[s]Juch a business must operate, if at all,
where the resources are found.’ If it may not expand, it
cannot continue.” Id. (citing Lockard v. City of Los An-
geles, 33 Cal.2d 453, 467 (1949)). “Were the diminish-
ing asset doctrine inapplicable, a mining enterprise
would be required to immediately initiate mining on
all areas of its property lest, under a subsequent zon-
ing change, its right to further mining be extin-
guished.” Id. at 559.

Defendants concede that “the historical record
concerning what was determined with respect to SHM
in 1994 was, at best, ambiguous.” Renewed JMOL Mot.
at 17. Against this backdrop, this is precisely the type
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of determination a jury was entitled to make as the
factfinder. Although defendants observe that a 1994
letter from Richard Maddox to Jay Schneider (JX021)
referenced only two of the SHM parcels, comprising
“only 300 acres of the much larger SHM property,” Re-
newed JMOL Mot. at 17-18, the 1994 letter also refers
broadly to the “Gravel Mining Operation and “the min-
ing operation.” The jury was entitled to read this letter
as encompassing all mining activity at SHM. On cross-
examination, defendant Jeff Gamel acknowledged the
lack of limitations in the 1994 letter, discussed more
fully below. See RT 2060:25-2061:11 (agreeing that
nothing in 1994 letter limited amount of production at
SHM, the quantity of ore or gravel SHM could develop,
the type of excavation or mining operation at SHM, or
nothing that would limit the various kinds of aggre-
gate, sand, gravel, pebbles, etc.). His testimony as to a
lack of limitations also permitted the jury to conclude
the vested right here extended to the entirety of SHM.

Additionally, the approved 2002 reclamation plan
arguably contemplates expansion into new areas at
the time the mining uses became nonconforming. See
JX099. Jay Schneider testified to his understanding
that the County “completely acknowledged our vested
rights.” RT 1319:4-15. Evidence before the jury re-
flected the County’s understanding was similar. E.g.,
JX141 (e-mail from Aggregate Resources Manager
Mike Winter describing 2002 reclamation plan pro-
ceeding as “the hearing to declare the mine’s vested
status and to approve the reclamation plan”); PX568 at
145:21-24 (BZA hearing transcript in which County
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Counsel stated the “Reclamation Plan and that issue
of what is vested pursuant to SMARA was decided at
the time that the current Reclamation Plan was ap-
proved by the Board of Supervisors in 2002.”).

Maps attached to the 2002 reclamation plan also
permitted the jury to infer plaintiffs’ vested right to
mine at the SHM encompassed the entire tract, includ-
ing expansion into new areas. These maps featured a
bold-dotted line for the entire “PERIMETER OF THE
SCHNEIDER HISTORIC MINING TRACT” and show
areas covering almost all land within the perimeter of
the SHM tract. JX099, Exs. A-G. Additionally, other
maps show areas where mining was projected to occur
in the future. Id., Exs. F-G; see also, e.g., JX071 (inter-
nal memorandum from Michele Bach, Supervising
Deputy at Office of County Counsel, to Dennis Yeast,
Environmental Coordinator, noting 2002 reclamation
plan showed areas to be mined in the future); RT
387:8-13,400:10-17 (testimony of plaintiffs’ expert Bly-
Chester about reclamation plan maps distinguishing
“pre-1976 mined areas” from “things that had intended
to be mined” and that “the Hardesty operations” were
“[clompletely within” areas covered by the 2002 recla-
mation plan); RT 674:17-675:5 (defendant Sherry tes-
timony acknowledging reclamation plan map shows
areas that have been mined and areas not yet mined).

Defendants’ own lack of clarity about the maps as-
sociated with the 2002 reclamation plan supports the
conclusion that a jury finding that plaintiffs’ vested
right encompassed the entire SHM tract was not
against the clear weight of the evidence. For instance,
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defendant Dickinson testified that “[i]t looks like a
good portion of that map has been shaded” when asked
if the shaded areas of the map looked limited to Dick-
inson. RT 1196:19-21. Although Dickinson testified
that he “would eyeball it at less than half,” Dickinson
also testified that he did not know “what it [the shad-
ing] means.” Id. 1196:22-1197:1. Defendant Gamel tes-
tified the maps were “very confusing because of the
color overlay” RT 2063:17-19. And defendant Sherry
testified that he “can’t tell” and did not “know what the
colors mean” in reference to maps with legends indi-
cating estimates as to where mining likely would occur
in the next 20, 40, and 100 years at the time the plan
was adopted. RT 701:6-704:20.

To support their contention that plaintiffs imper-
missibly expanded their nonconforming use, defend-
ants refer to evidence that County staff had referred to
SHM as a “small scale operation.” Renewed JMOL
Mot. at 19 (citing JX084 at 6:22). But the jury also
heard and saw evidence that the Hardesty mining op-
eration remained a relatively “small operation” com-
pared with competitors such as Teichert, Vulcan and
Granite. Compare, e.g., JX 484 at 24 (reported tonnage
level for SHM at above 610,000 tons per year), with
JX671 at 31-33 (describing Teichert quarry in Sacra-
mento County producing 135 million tons from pits up
to 200 feet deep and Granite quarry producing 354 mil-
lion tons from a pit up to 400 feet); RT 508:9509:1,
515:2-516:6 (Gamel Test.); RT 551:6-16 (Wheatley
Test.). Thus, the jury could reasonably infer the SHM
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mining operation was still a relatively small-scale op-
eration despite any expansion within the SHM tract.

In support of their impermissible expansion con-
tention, defendants also observe “[t]he historical infor-
mation Jay Schneider had provided the County prior
to the 1994 letter did not expressly reference any in-
tent to mine” the area near the Cosumnes River, “well
north of Meiss Road,” or “to mine the area to the extent
it was being excavat[ed] by 2010.” Renewed JMOL
Mot. at 18. Defendants also point to evidence of plain-
tiffs’ excavating new pits near the Cosumnes River,
north of Meiss Road. Id. (citing JX 484 at 22, showing
no pit near the river in 2004, and JX 484 at 23, showing
pit as of 2007). Defendant Gamel also testified to his
opinion that some of plaintiffs’ mining in 2009 was not
located in the area set out for mining between 2002
and 2022 in the 2002 Reclamation plan. RT 2164:18-
2165:17; see JX099 at 15-16. But none of this evidence
necessarily undercut the substantial evidence else-
where in the record—notably, the 2002 reclamation
plan maps and related testimony —, as discussed above,
that plaintiffs’ vested right included the areas plain-
tiffs mined in 2009 at the time they were mining. Nor
are Gamel’s opinion combined with a lack of historical
evidence originally submitted by Schneider against
the clear weight of the evidence in support of the ver-
dict here: the County’s 1994 letter spoke broadly about
the SHM tract, the 2002 reclamation plan and its var-
ious maps were before the jury as evidence, and de-
fendants themselves testified to a lack of clarity about
the various maps in the 2002 reclamation plan. In sum,
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the evidence defendants cite does not shift the clear
weight of the evidence.

Altogether, there was substantial evidence to sup-
port a jury finding that the plaintiffs’ vested right to
mine encompassed the entire SHM tract. And in light
of defendants’ own uncertain testimony and the other
evidence of record, it is not for this court to override
the jury’s verdict given that the jury’s finding that the
vested right to mine encompassed the mining plaintiffs
engaged in at the time was not against the clear weight
of the evidence.

2. Employing New Mining Methods

Defendants rely on Endara v. City of Culver City,
140 Cal. App. 2d 33, 38 (1956), to assert that “[n]ew
types of mining methods added after the nonconform-
ity are prohibited,” including as relevant here plain-
tiffs’ excavating riverbed aggregate near the banks of
the Cosumnes River. Renewed JMOL Mot. at 17 n.14,
18. Here again, it is the court’s job to review the evi-
dence of record in light of the law, rather than to write
on a clean slate. Performing this exercise, the court
concludes that substantial evidence supports a finding
that the vested right incorporates mining methods in
place through 2010.

As noted above, Sacramento County’s 1994 letter
stated that information submitted by Jay Schneider
“has been accepted as evidence of vested interest and
therefore, we are not requiring a use permit for the
mining operation.” JX021. That letter does not impose
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any limitations on production methods. Id. In fact, Jay
Schneider informed the county by submitting histori-
cal drill logs (JX001), with historical materials submit-
ted by letter (JX011), that mining methods at SHM
had historically varied and might change depending on
technological and market conditions; at times in the
1940s, mining areas were located along the river
and river terrace. RT 1302:22-25, 1308:3-15, 1312:21-
1313:16. Although defendants refer to this historical
material as providing only “vague indications,” Re-
newed JMOL Mot. at 18, the jury heard Schneider’s
testimony and the historical material was admitted
into evidence; it was for the jury to weigh the infor-
mation in the context of the complete trial record. De-
fendant Gamel also testified the 1994 letter contained
nothing that would limit the type of excavation or min-
ing operation on SHM. RT 2061:6-8. Nor does the 2002
reclamation plan contain limits on the type of mining.
JX099. Taking all of the evidence of record into ac-
count, the clear weight of the evidence does not contra-
vene a finding that plaintiffs’ vested right incorporates
the mining methods plaintiffs used through 2010.

3. Increasing Mining Production Levels

Substantial evidence supports the jury’s finding
that plaintiffs’ vested right included varying pro-
duction levels based on demand. The defendants’
argument that plaintiffs’ increased production in
subsequent years was an impermissible expansion of
a nonconforming use is unavailing. See Renewed
JMOL Mot. at 18-19.
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According to defendants, “nonconforming mining
uses are only entitled to ‘gradual and natural’ in-
creases in production” to “meet the demands of pop-
ulation growth.” Renewed JMOL Mot. at 17 (citing
Hansen Brothers, 12 Cal. 4th at 573). That plaintiffs
expanded, enlarged, relocated, and increased annual
production by over ten times over fifteen years was not
disputed. JX287; JX483; JX484; DXA at 80. The dis-
pute, however, is whether this increase was such that
it exceeded plaintiffs’ vested right. Defendants argue
plaintiffs increased production too rapidly, specifically
pointing to the increase from 10,000 tons in 1995 to
“over 240,000 tons” by 2007. Renewed JMOL Mot. at
18-19. Defendants cite Jay Schneider’s trial testimony
that the SHM operation historically had produced be-
tween 5,000 and 25,000 tons per year. RT 1477:20-
1478:12. Additionally, defendants note when plaintiffs
sought approval of their reclamation plan in 2002, the
mining operation was described as a “small scale tail-
ing mining operation”—a mining operation separating
the valuable fraction of an ore from the uneconomic
fraction—that at the time mining ceased there would
be at most a “maximum of 4.5 acres” per year of dis-
turbed area and from which they expected “low annual
production.” JX080 at 5, 11. Defendants contrast those
stated 4.5 acres per year with an inspection finding a
total of 90 acres disturbed as of 2009 and 176 acres
disturbed as of 2010, JX526 at 8, three to five times the
4.5 acre yearly projection.

Yet other substantial evidence supported a jury
finding that the production increase was limited to
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meeting population increases such that the increase
remained within the scope of plaintiffs’ vested right.
Much of the evidence shows no volume-based limita-
tion on the vested interest. For instance, as noted
above as well, evidence permitted the jury’s finding
that the vested right was not limited in production lev-
els except by the boundaries of the SHM tract. The
1994 letter from the County’s Richard Maddox describ-
ing the vested right says nothing at all about produc-
tion volume. JX021. Defendant Gamel conceded it was
correct that nothing in the 1994 letter limited the
amount of production from the SHM, nothing limited
the quantity of ore or gravel that the mine could de-
velop and nothing would limit the various kinds of ag-
gregate. RT 2060:25-2061:11. Schneider testified that
the historical use of SHM showed variation in how
much “material was excavated in a short period of
time.” RT 1302:22-25. Intensity in mining also varied
over time. Id. 1308:6-15, 1314:7-1315:23. Even the
2002 reclamation plan does not state a limit on the
quantity of production. JX099. In fact, the reclamation
plan specifically observes, ‘Material is excavated and
classified, processed and stockpiled in anticipation of
market demand and seasonal considerations.” JX099,
Ex.099, at 5.

Furthermore, as stated in Hansen Brothers, 12
Cal. 4th at 573, “where increased population creates an
increased demand for the aggregate used in road con-
struction, an increase in production to meet that de-
mand would not be construed as an enlargement or
intensification of the use.” See id. (“Neither an increase
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in the number of patrons or in the volume of goods sold
[for a hypothetical grocery store operating as a lawful,
nonconforming use] would be considered an enlarge-
ment or intensification of the use”). Between 2003 and
2008, demand for mining aggregate increased. JX131,
139, 157, 230, 341. The jury heard testimony and re-
ceived evidence that there was a critical shortage of lo-
cal aggregate for Sacramento County. RT 395:11-396:2
(Bly-Chester Test.); RT 505:1-24 (Gamel Test.). On
March 23, 2009, Gamel, who was then Aggregate Re-
sources Manager for the County, made a presentation
to the Board of Supervisors about the “Importance
of Aggregate Materials,” especially the importance of
having a local supply, and noted the critical shortage
of local supply in the Sacramento region, which he re-
ported was “Less than 10% of the 50-Year Need.”
JX671. In this same presentation, Gamel urged the
County to prioritize huge quarries operated by large
operators Teichert, Granite and other participants who
entered into a funding agreement with the County to
meet the critical need for local aggregate. Id. at 30-32;
RT 507:1-10 (Gamel Test.).

This substantial evidence supports the implicit
jury finding that the vested right included varying pro-
duction levels based on demand, and the clear weight
of the evidence is not against such a finding. See ECF
No. 469 at 4 (jury verdict finding violation of Hardesty
and Schneider plaintiffs’ substantive due process
rights, which requires finding a federally protected lib-
erty or property interest); ECF No. 461 at 14 (final jury
instruction stating “[t]he Schneiders’ claimed right to
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mine or allow mining on their land is based on their
ownership of the land and the history of mining on the
land, which they say gave rise to the vested right to
mine”).

Because substantial evidence supports a jury
finding that plaintiffs had a vested right to mine the
entire SHM tract without limitation as to method or
production levels, defendants’ argument they had a
legitimate government objective in addressing an im-
permissibly expanding nonconforming use also is un-
availing.

The court now turns to the parties’ contentions re-
garding defendants’ violation of plaintiffs’ substantive
due process rights.

E. Violation of Substantive Due Process Rights

As discussed above, substantial evidence sup-
ported the conclusion that plaintiffs had a vested right
to mine the SHM tract without limits on methods or
production. A substantive due process claim requires a
showing of government officials’ arbitrarily depriving
a person of her constitutionally protected liberty or
property interests—here, the vested right to mine See,
e.g., Ass’n, Inc. v. Santa Monica Rent Control Bd., 509
F.3d at 1025-26. This deprivation must lack a legiti-
mate governmental objective. Shanks, 540 F.3d at
1088. If plaintiffs’ vested right has not impermissibly
expanded, then defendants have no legitimate govern-
mental interest in curtailing that vested right. But the
parties dispute whether an improper motivation can
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show lack of a legitimate governmental objective and
whether plaintiffs suffered a complete deprivation of
their vested right. The court addresses these remain-
ing disputes below.

1. Improper Motivation

Defendants contend improper motivation alone
is insufficient to establish lack of a legitimate gov-
ernmental purpose. Renewed JMOL Mot. at 27 n.32;
Renewed JMOL Reply at 8. The court disagrees. Nu-
merous cases detail the relevance of improper motiva-
tions in the context of substantive due process claims.
For instance, in Del Monte Dunes v. City of Monterey,
920 F.2d 1496, 1508 (9th Cir. 1990), the Ninth Circuit
determined a substantive due process claim must be
heard at trial where plaintiffs asserted that a city
council “abruptly changed course” and rejected a plan
motivated “not by legitimate regulatory concern but by
political pressure from neighbors and other residents
of the city to preserve the property as open space.” The
appellate court ruled this substantive due process
claim must go to trial despite the district court’s previ-
ous reliance on “the affidavits and exhibits the parties
had submitted” to dismiss plaintiffs’ due process claim.
Id. at 1507. Like defendants in Del Monte Dunes, de-
fendants here changed course in their vested rights de-
terminations after being the subject of political
pressure. Substantial evidence showed defendants rec-
ognized plaintiffs’ vested right in operating the SHM
for years before abruptly changing course and taking
steps to deprive plaintiffs of their vested right. See e.g.,
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JX021 (1994 letter recognizing vested right); JX 099
(2002 reclamation plan recognizing vested right);
JX287 (April 2009 letter asserting plaintiffs’ mining
was “not protected by [plaintiffs’] vested right” without
notice or a hearing). Substantial evidence of record was
available to support the jury’s decision: there was in-
formation on political influence brought to bear from
at least one competitor mining company, Teichert, in
the form of contributions to funding a County employee
position; holding multiple meetings with County em-
ployees and discussing the Hansen Brothers decision
as it relates to plaintiffs; drafting findings and provid-
ing them to County staff for use in the County’s ruling
on the SHM; and signing a renewed funding contract
with the County the day after the Board rejected the
Schneiders’ appeal. See JX506; JX508. See, e.g., JX 356;
JX363; JX392; JX487; JX506-JX508; RT 341:23-343:7,
370:11-19 (Winter Test.); RT 534:15-23; RT 1232:7-
1233:13. This substantial evidence supports the jury’s
implicit finding that defendants lacked a legitimate
governmental interest in depriving plaintiffs of their
vested right to mine See ECF No. 469 at 4 (jury verdict
finding violation of plaintiffs’ substantive due process
rights); ECF No. 461 at 23-24 (requiring finding de-
fendants’ conduct lacked “any reasonable justification
in the service of a legitimate governmental purpose” to
establish defendants’ conduct was arbitrary as a re-
quired element of plaintiffs’ substantive due process
claim); Swenson v. Siskiyou Cty., 498 F. App’x. 719, 721
(9th Cir. 2012) (holding summary judgment was not
proper “because, viewing the evidence most favor-
ably to [the plaintiff], he raised a genuine dispute of



App-49

material fact as to whether defendants acted in an ar-
bitrary and irrational manner when they invalidated
a vested property interest due to political or other con-
siderations”).

In Lockary v. Kayfetz, 917 F.2d 1150, 1155 (9th Cir.
1990), the Ninth Circuit held “the rational relation test
will not sustain conduct by state officials that is mali-
cious, irrational or plainly arbitrary.” Despite acknowl-
edging that “a water moratorium may be rationally
related to a legitimate state interest in controlling a
water shortage, [plaintiffs] ha[d] raised triable issues
of fact surrounding the very existence of a water short-
age.” Id. Like the Lockary plaintiffs, the Schneider and
Hardesty plaintiffs presented substantial evidence—
discussed above—to support their position that they
had engaged in no impermissible expansion of a vested
right to mine at the SHM. Even if defendants’ actions
could be rationally related to a legitimate state inter-
est in regulating vested rights in mining operations,
substantial evidence supported the conclusion there
was no impermissible expansion of the plaintiffs’
vested right. The Lockary defendants’ refusal to issue
water hookups to plaintiffs is analogous to defendants
here refusing to affirm plaintiffs’ vested right.

Ninth Circuit case law also details a violation of
substantive due process rights where a defendant sin-
gles out “one individual to be treated discriminatorily.”
Bateson v. Geisse, 857 F.2d 1300, 1303 (9th Cir. 1988).
Here, substantial evidence was available in the rec-
ord to support a conclusion plaintiffs were singled
out in contrast to other vested right holders. See RT
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990:23-25 (Storelli testifying she had “never heard of
[a vested mine] that lost its vested right”).

Contrary to defendants’ contentions, Renewed
JMOL Mot. at 20-26, acting “simply to ensure compli-
ance with all the applicable rules” may not be sufficient
on its own to defeat claims the defendants acted “in
an arbitrary and unreasonable manner” and with “im-
proper” motives, especially where demands and bur-
dens placed on the plaintiff “were unique to that
plaintiff.” David Hill Dev., LLC v. City of Forest Grove,
No. 3:08-CV-266-AC, 2012 WL 5381555, at *25 (D. Or.
Oct. 30, 2012). At least one court in this district has
recognized “that a defendant’s ‘invention’ of an illegiti-
mate reason to support a land use action and regula-
tion can be arbitrary and capricious.” Merrill v. Cty.
of Madera, No. 1:05-CV-0195 AWI SMS, 2013 WL
1326542 at *7 (E.D. Cal. Mar. 29, 2013). Here, substan-
tial evidence indicates the burdens defendants placed
on plaintiffs were unique—again, as a county official
testified, she had “never heard of [a vested mine] that
lost its vested right.” RT 999:23-25 (Storelli Test.).

Defendants still contend any conceivable basis for
their legitimate conduct defeats plaintiff’s substantive
due process claims as a matter of law. Renewed JMOL
Mot. at 19. Defendant relies on Shanks v. Dressel, 540
F.3d 1082, 1089 (9th Cir. 2008), in which the Ninth Cir-
cuit found it “fairly debatable” that the city “rationally
furthered its legitimate interest in facilitating residen-
tial housing in a residential neighborhood by issuing a
building permit to the [plaintiff]s.” Id. Yet the court
also observed there was “no suggestion . . . of a sudden
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change in course, malice, bias, pretext, or, indeed, any-
thing more than a lack of due care on [city defendant’s]
part.” Id. In contrast here, there was significant evi-
dence on which the jury could have relied of de-
fendants’ improper motive and abrupt change from
recognizing plaintiffs’ vested right from 1994 to 2009
until defendants’ April 2009 letter changing course.
JX021 (1994 letter); JX099 (2002 reclamation plan);
JX288 (April 2009 letter informing plaintiffs they do
not have a vested right to mine and ordering plaintiffs
to cease mining operations).

Defendant also cites Squaw Valley Development
Co. v. Goldberg, 375 F.3d 936, 944, 946 (9th Cir. 2004),
to argue evidence of “improper motive” or an “im-
permissible motive” is limited to equal protection
claims. But the cited case made no such pronounce-
ment. Considering all of the authority cited above, the
court observes an improper motivation may undercut
a showing of some legitimate governmental interest
under Ninth Circuit law sufficient to establish a sub-
stantive due process violation. Substantial evidence
supported the jury’s finding of improper motivation by
defendants here.

2. Evidence of Improper Motivation

Because defendants argue in their motion for a
new trial that plaintiffs “failed to offer sufficient evi-
dence that the County and individual [d]efendants
acted arbitrarily,” New Trial Mot. at 3, the court
addresses the clear weight of the evidence as to
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defendants’ improper motivation. The court finds the
clear weight of evidence of improper motivation does
not run counter to the jury’s finding of defendants’ lia-
bility for substantive due process violations.

Upon careful review, the trial record is replete
with evidence that permitted the jury to conclude de-
fendants ceased to recognize plaintiffs’ vested right
based on improper motivation, and not a legitimate
governmental interest. For instance, the jury could
reasonably have concluded this decision was based on
an improper motivation in the form of political pres-
sure from donors. As part of a funding contract negoti-
ated with a select few, competitor Teichert and two
other large mining competitors committed large sums
of money to finance the County’s regulation of mining,
including funding the salary and benefits of a full-time
Aggregate Resources Manager to inspect all mining
operations in the County; this full-time position was
ultimately filled by defendant Jeff Gamel. E.g., JX508;
RT 341:23-343:7, 370:11-19 (Winter Test.). No other
mining company could join the funding contract with-
out the consent of all parties, including the large min-
ing companies who were original signatories. JX508 at
6, §9. Evidence also shows Teichert’s taking concerted
steps to inform various government officials and agen-
cies about Hardesty, one of its competitors. E.g., JX507
(Teichert Strategy Matrix about Hardesty Sand and
Gravel and including Teichert interactions with the
County); JX375 at 2 (detailing importance of County,
which, as lead agency, “hald] the biggest handle,” and
stating that “everything else will pile on top of it”; see
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also, e.g., RT 438:2-6 (Gamel testifying that County, as
lead agency, governs mining operations within County).
The jury did receive in evidence in an email from
Teichert employee John Lane to defendant Gamel,
copying Teichert attorney Kate Wheatley, stating
Teichert’s motivation was simply “a call for fairness
and level playing field.” JX143. Wheatley testified she
had the same understanding as to Teichert’s intentions
with respect to the SHM. RT 622:2-11. It was for the
jury to weigh this evidence, and the jury was entitled
to disregard it and credit the other evidence before it.

Evidence also permitted the jury’s implicit finding
that political pressure was applied through multiple
meetings involving Teichert, Dickinson, Gamel, Sherry
and others from 2009 through 2010. E.g., JX363;
JX392; JX487; JX507. Counsel for Teichert even in-
formed County counsel of its view that the Hansen
Brothers decision “did not sanction the substantial in-
crease in production” occurring at SHM in response to
County counsel’s concerns that Hansen Brothers pre-
vented the County from requiring a permit. JX356 (De-
cember 2009 email chain). Gamel also acknowledged
having “heard something like that” in connection with
Teichert’s lawyers drafting findings and providing
them confidentially to the BZA staff for the Board of
Supervisor’s ruling on the SHM. RT 534:15-23. Gamel
acknowledged a conflict of interest if Teichert provided
draft findings for the Board to use in rejecting the ap-
peal of the SHM, even if the final fmdings did not track
Teichert’s proposed language. Id. 2082:12-19. The clear
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weight of this evidence does not run counter to a jury
finding of political pressure exerted by Teichert.

A conclusion that Teichert exerted political pres-
sure may also have been supported by evidence of the
timing of campaign contributions to Dickinson and
funding contributions to the County. RT 1229:9-1232:6
(Dickinson Test.). Although Dickinson testified he did
not pay attention to when contributions were made
and did not know immediately if a contribution was
made, Dickinson did confirm an entry in his campaign
finance records, which “are a matter of public record,”
showed Teichert made a contribution to him the day
before the September 28, 2010 hearing at which the
Board rejected the Schneiders’ appeal. Id. 1231:8-19.
On a separate note, the day after that hearing de-
nying the SHM appeal, Teichert signed a renewed
funding contract with the County for the Aggregate
Resources Manager position. Id. 1232:7-1233:13; see
JX506; JX508.

The jury also could have given weight to addi-
tional evidence in finding that County decisions were
based on personal or political loyalties to Teichert. For
instance, after the first full-time Aggregate Resources
Manager, Mike Winter, took another position within
Sacramento County, defendant Gamel replaced Winter.
RT 370:11-19. Before Winter took his new position, he
had conferred with Teichert’s attorney and asserted
the SHM was a vested mine RT 369:6-25; JX141;
JX143. Gamel, Winter’s replacement, had already en-
gaged in communication with Teichert about the SHM:
Before attaining the Aggregate Resources Manager
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position, Gamel had responded to Teichert’s complaint
that “[t]he Hardesty operation continues to expand its
[sic] operations and sales without any federal, state, or
local permits and operate under the thinly veiled guise
of vested rights,” by informing Teichert, “We will see
what we can do.” JX143 (September 2007 e-mail
chain).

Evidence of other close communications with
Teichert is not scarce in this record. For instance, in
the same e-mail in which he thanked Teichert for
the holiday gifts of cookies and olive oil, to which he
“look[ed] forward each year,” Gamel informed Teichert
he was working with the Office of Mining and Recla-
mation (OMR) to partner on the site inspection of the
SHM and stated, “We will let you know of any new de-
velopments.” PX676. Soon after, on December 23, 2008,
OMR inspected the mine, looking for potential vio-
lations. PX676; RT 457:20-459:25, 546:3-24 (Gamel
Test.); RT 1769:21-1770:12 (Hardesty Test.).

The jury also may have given weight to Gamel’s at
times conflicting testimony about his interactions with
Teichert. He denied, in his deposition before trial, of
any 2007 communications with Teichert. RT 463:12-16
(Gamel Test.). At trial, Gamel did not “recall any con-
versations in 2007” with Teichert about the SHM, and
he stated, “I don’t know why I would be” when asked if
he should not have been talking to Teichert about
SHM. Id. 464:18-24. Yet an email chain and Gamel’s
testimony eventually revealed Teichert’s sending Gamel
aerial photographs of the SHM and complaining about
Hardesty Sand & Gravel while telling Gamel to be
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discrete—all before Gamel was appointed as Aggre-
gate Resources Manager. JX143; RT 465:3-467:18
(Gamel Test.). As noted, Gamel had informed Teichert,
“We will see what we can do.” JX143; RT 468:10-14
(Gamel Test.). Contrary to his earlier deposition testi-
mony, Gamel eventually admitted at trial that he had
been talking with Teichert about Hardesty Sand &
Gravel since 2007. RT 468:1-20. By 2008, Gamel had
called the Army Corps of Engineers and told them
about Teichert’s interest in the Hardesty mining oper-
ation. JX152. While the jury was reminded in standard
jury instructions that naturally people sometimes for-
get things, it also was charged with ultimately making
decisions regarding credibility. ECF No. 461 at 8 (Final
Jury Instruction No. 7, instructing the jury in part that
“You may believe everything a witness says, or part of
it, or none of it” and instructing the jury it may account
for “the witness’s memory”). Gamel’s vacillating about
his communications with Teichert permitted the jury
to infer some level of improper motivation in the con-
text of the other evidence of political ties and pressure
reviewed above.

Teichert communicated with other County em-
ployees as well. Even if those communications in them-
selves were a common practice of a large company
doing business in the County, the jury was entitled
them to consider them in the context of all the evidence
presented in resolving plaintiffs’ claims. As noted,
Teichert communicated its concerns about competi-
tion from Hardesty to the County E.g., JX507 at
9-11 (Teichert Strategy Matrix detailing contacts with



App-57

County officials); RT 580:1-20, 587:4-589:4 (Wheatley
Test. about Teichert Strategy Matrix, including “tactics
or developments” to pursue for “the [SHM]” and list in-
cluding Dickinson, Gamel, and Sherry as contacts); RT
585:7-15 (Wheatley Test. of multiple meetings between
Teichert and the County, including Gamel); JX132
(John Lane complaining that Hardesty was “now at-
tempting to steal our customers through the sale of
very cheaply priced product”); JX141 (August 2007
e-mail chain between Winter and Teichert lawyer
Wheatley about vested status of Hardesty Sand &
Gravel operation at SHM); JX143; JX234 (January
2009 e-mail chain setting up meeting between Gamel,
Winter, and lawyers for Teichert); JX392; JX434. De-
fendants Dickinson, Sherry and Gamel were among the
“primary contacts” between Teichert and the County.
JX507; RT 587:16-588:11 (Wheatley Test.). These reg-
ular contacts and the open communication lines be-
tween Teichert, County employees and defendants
themselves demonstrate the clear weight of the evi-
dence is not against a jury finding of defendants hav-
ing an improper motivation in determining plaintiffs
lacked a vested right.

The jury’s conclusion was further supported by the
County’s repeatedly ordering plaintiffs to stop mining
altogether despite an increased demand for mining
aggregate in Sacramento County. Compare JX287,
JX421, JX447, RT 528:10 (Gamel acknowledging the
April 2010 letter “does say shut down” if plaintiffs do
not get a use permit and rezone), RT 714:17-20 (Sherry
acknowledging “[w]e did not” tell plaintiffs they could
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scale back their mining operation to their original
vested right and continue mining), and RT 1461:9-14
(Schneider testifying about an order saying “cease
mining operations immediately, initiate an applica-
tion for an amended reclamation plan within seven
days, initiate reclamation of pits”), with JX131, JX139,
JX157, JX230, JX341, JX671 (Gamel presentation
on shortage of local supply), RT 395:11-396:2 (Bly-
Chester Test.), and RT 505:1-24 (Gamel Test.). In his
presentation discussing a shortage of local supply,
Gamel specifically urged the County to prioritize huge
quarries operated by Teichert, Granite and other par-
ticipants in the funding agreement with the County
to meet the critical need for local aggregate. JX671
at 30-32; RT 507:1-10 (Gamel Test.). But on cross-
examination during trial, Gamel was asked: “But the
last thing you want to do is lose an actual existing
source of sand and gravel in Sacramento County, true?”
He answered: “I would say that’s true, yes.” RT 514:8-
10. Yet significantly, neither Gamel nor Sherry ever
suggested—or apparently considered suggesting—the
option of plaintiffs’ paring back their mining during a
permitting process to some smaller scale tied to the
County’s initial recognition of their vested right, con-
sistent with Hansen Brothers, 12 Cal. 4th at 575.

Taken together, the evidence reviewed here pro-
vided substantial support for a conclusion that defend-
ants operated with an improper motive. It is not the
only conclusion the jury could have reached, but it is
not the court’s job to reweigh the evidence and su-
perimpose its own conclusions after the fact. When
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considered together with the substantial evidence sup-
porting the conclusion that plaintiffs had a vested
right to mine and did not impermissibly expand that
vested right, the court cannot rule as a matter of law
that defendants should have prevailed on plaintiffs’
substantive due process claims because defendants
had a legitimate governmental objective. Nor can the
court find the clear weight of the evidence above
weighs against the jury verdict in favor of plaintiffs on
substantive due process claims. See ECF No. 469 at 4
(jury verdict finding County and Sherry liable for vio-
lation of Hardesty plaintiffs’ substantive due process
rights and County, Sherry, Dickinson and Gamel liable
for violation of Schneider plaintiffs’ substantive due
process rights).

3. Complete Deprivation

Notwithstanding the evidence that could have
supported the jury’s conclusion of an improper motiva-
tion, defendants contend there was no “complete” or
“total” substantive due process violation and the ver-
dict therefore conflicts with Dittman v. California, 191
F.3d 1020, 1029 (9th Cir. 1999). Renewed JMOL Mot.
at 5-6. In Dittman, the plaintiff challenged a require-
ment to disclose his social security number as part of
an application for an acupuncture license and the court
deemed this requirement a “‘complete prohibition’ on
entry into a profession that implicates a person’s lib-
erty interest in pursuing an occupation or profession of
her own choice.” Id.
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Here, substantial evidence supported the jury’s
finding the plaintiffs experienced a complete depriva-
tion of their substantive due process rights. Although
defendants contend the County’s later permit require-
ment was not a complete or “total prohibition on their
ability to engage in the occupation of mining,” Re-
newed JMOL Mot. at 6-7, case law is clear that “[a]
mineral extractive operation is susceptible of use and
has value only in the place where the resources are
found, and once the minerals are extracted it cannot
again be used for that purpose.” Hansen Bros., 12 Cal.
4th at 553. Thus, action prohibiting mining at SHM is
a total prohibition or complete deprivation of any asso-
ciated substantive due process rights. Even requiring
a permit to mine is a complete deprivation of the
vested right to mine because that permit is not neces-
sary when one has a vested right to mine See Cal. Pub.
Res. Code § 2776(a) (“No person who has obtained a
vested right to conduct surface mining operations . . .
shall be required to secure a permit. . . .").

The April 2009 letter sent to plaintiffs evinces a
complete deprivation because the letter did not provide
the option for plaintiffs to scale back their mining op-
erations to “its former level,” with the County then
“seek[ing] an injunction if the owner does not obey” as
dictated by Hansen Brothers. 12 Cal. 4th at 575. In-
stead, that letter ordered plaintiffs to cease mining op-
erations completely until they obtained a permit,
which required meeting conditions that had the effect
of ending the mining operation as explained below.
JX287. As defendant Gamel admitted, this letter
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informed plaintiffs they did not have a vested right in
the property. RT 526:21-527:1 (Gamel Test.). The letter
stated the County had found that “the mining that is
presently occurring on your property is not protected
by your vested right, and the only remedy to permit
you to continue mining on the property is to file for and
receive approval of a conditional use permit and re-
zone.” JX287. Gamel, who authored the letter, testified
that the County “came to a conclusion that” SHM was
not “still a vested operation” before April 2, 2009. RT
524:16-18. Gamel further testified that this determina-
tion was entirely unilateral, with no notice or hearing
to plaintiffs: “We did not have a hearing. This was an
internal matter.” Id. 525:6. Gamel ultimately agreed
that, with no public hearing, the County simply told
Schneider and Hardesty they did not have a vested
right any more. Id. 525:10-15.

The deprivation stemming from the April 2009 let-
ter remained a complete or total deprivation because
subsequent hearings about the SHM did not permit
adjudication of plaintiffs’ claim to an underlying
vested right. E.g., RT 2081:9-11 (Gamel testifying that
vested right “was not the issue before the Board of Su-
pervisors”); RT 2257:14-19 (Derby testifying that hear-
ings before Board of Supervisors and BZA concerned
the notices of alleged zoning violations, not reaffirma-
tion of the vested right); RT 1214:8-24 (Dickinson tes-
tifying that 2010 appeal to Board was about a violation
of the zoning code and “was not focused or directed to
whatever vested right there may have been”); RT
999:12-19 (Storelli testifying that if one needs a
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conditional use permit, one by definition would not be
in possession of a vested right). In the County hear-
ings, Dickinson proclaimed his view that the vested
right simply did not exist. E.g., JX483-101:17. During
trial, however, as noted above, a County official testi-
fied, she had “never heard of [a vested mine] that lost
its vested right.” RT 999:23-25 (Storelli Test.).

Hardesty’s own testimony about the dismantling
of his mining business and his loss of livelihood pro-
vided strong evidence from which the jury could have
concluded the Hardestys in particular suffered a com-
plete and total deprivation. Hardesty testified that de-
fendants’ conduct forced him to sell off his expensive,
handcrafted equipment for scrap, let all his employees
go and incur $5 million in debt, borrowed from fam-
ily and friends. RT 1739:6-17, 1746:15-24, 1748:19-
1752:10. Hardesty explained his equipment was “not
so movable” because it included “big conveyor belts,” so
he felt he had no choice but to have “sold and scrapped
it.” Id. 1789:16-1790:3.

Schneider’s testimony also provided the jury with
information it could reasonably have relied on to con-
clude he suffered a complete deprivation. Schneider
testified he attempted to have another mine operator
take over after defendants shut down the Hardesty op-
eration. RT 1140:22-25 (Light Test.); 1333:7-1336:4
(Schneider Test.). But it was not feasible for another
operator to resume mining in light of the County’s re-
fusal to continue recognizing the vested right and its
requirement that Schneider obtain a conditional use
permit, rezone his land, and post a large bond before
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allow mining to continue, a process that witnesses
testified could take ten years and cost millions of dol-
lars. E.g., RT 1140:22-25 (Light Test.); 1333:7-1336:4,
1337:25-1338:3 (Schneider Test.); 1707:21-1708:5
(Hardesty Test.); 2255:22-25 (Derby Test.).

The evidence reviewed above is substantial and
supports the jury’s determination that Hardesty and
Schneider each experienced a complete deprivation of
their vested right to operate the SHM, resulting in the
destruction of their respective leasehold interest, min-
ing operation and livelihoods connected with the mine
Based on the above, the clear weight of the evidence
also does not run counter to the jury’s verdict finding
substantive due process violations.

F. Jury Instructions on Vested Right

At hearing defendants asserted the court cannot
find that the jury properly found a vested right without
the court’s having provided a jury instruction clarify-
ing that the Hansen Brothers case “allow|[s] a local pub-
lic entity to make a decision” about the impermissible
expansion of the vested right, “which is allowed to have
some degree of expansion by its very nature.” Hr'g
Tr. at 55:20-56:4. Defendants did not raise this issue
in their briefing. See Renewed JMOL Mot.; Renewed
JMOL Reply; New Trial Mot.; New Trial Reply. Never-
theless, the court addresses this argument because the
vested rights issue is at the heart of this case.

Defendants’ belated contention conflicts with their
objection at trial “to any instructions to the jury on
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procedural and substantive due process that are in any
way premised on the theory that the defendants im-
properly and impermissibly revoked plaintiffs’ alleged
vested right to mine.” ECF No. 427 at 1. Defendants in
fact proposed striking an entire set of proposed in-
structions on “California Mining Law and Vested
Rights,” including instructions on the Hansen stand-
ard. Id. at 29-32. The court ultimately did not instruct
the jury on the Hansen Brothers case, though the court
did instruct the jury that the Schneiders claimed a
“vested right to mine.” ECF No. 461 at 14. The court
finds defendants have waived this argument under the
invited error doctrine.

Regardless, the jury did not need instruction on
the Hansen Brothers case to understand the factual
dispute between the parties about a vested right to
mine, and the law applicable to it. Resolving that fac-
tual dispute based on the instructions the court did
give permitted the jury to make the legal determina-
tion about the existence of a legitimate governmental
interest asserted by defendants—that the plaintiffs’
lack of vested right, or expansion beyond that vested
right, permitted the assertion of a legitimate govern-
mental interest in regulating mining activity and
avoiding environmental damage and attendant costs
shouldered by the public. The jury found, based on the
evidence before it, that this asserted interest was not
a legitimate interest. Defendants’ own testimony on
the confusing nature of the 2002 reclamation plan
maps and the County’s prior 1994 determination of
plaintiffs’ rights provided the jury with a factual basis
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to disbelieve defendants’ assertion of having only a le-
gitimate interest, offered in the face of plaintiffs’
claims; the jury was free to weigh the County’s position
along with the totality of the evidence, including the
evidence that could support the conclusion of improper
motive. It was, as noted elsewhere, for the jury to make
credibility determinations among conflicting narra-
tives. On the trial record, the jury was entitled to de-
termine whether the County staff actually concluded
the SHM nonconforming use had impermissibly ex-
panded or if County staff instead reached that conclu-
sion pretextually in response to political pressure from
plaintiffs’ competitor.

G. Excessive Damages

Defendants also contend a new trial must be
granted because the jury’s award of $105 million for
substantive due process violations was based on an im-
proper measure of damages. New Trial Mot. at 4-5. Ac-
cording to defendants, “The proper measure of damage
should have taken into account the difference in the
fair market value of the SHM property as a result of
the [p]laintiffs’ loss of the right to continue their min-
ing operation.” Id. Additionally, defendants contend
plaintiffs relied on the inherently unreliable testimony
of expert witness Gilbert Coleman to justify asking for
excessive substantive due process damages. Id. at 5-6.

At hearing, defendants conceded their excessive
damages challenge was limited to “[their] Rule 59
motion” and was “not a basis for [their] Rule 50(b)
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motion. . . .” Hr'g Tr. at 46:9-21. The court therefore ad-
dresses defendants’ excessive damages claims under
Rule 59 only. Courts “will not disturb an award of dam-
ages on appeal unless it is clearly unsupported by the
evidence.” Chalmers v. City of Los Angeles, 762 F.2d
753, 760 (9th Cir. 1985). “An otherwise supportable ver-
dict must be affirmed unless it is ‘grossly excessive’ or
‘monstrous’ or ‘shocking to the conscience.”” Id. (cita-
tion omitted). Under Rule 59, having carefully consid-
ered this question, the court does not find the damages
awarded excessive, monstrous or shocking to the con-
science.

1. Proper Measure of Damages

According to defendants, as noted, “The proper
measure of damage should have taken into account the
difference in the fair market value of the SHM prop-
erty as a result of the [p]laintiffs’ loss of the right to
continue their mining operation.” New Trial Mot. at 4-
5. The court disagrees.

The jury was instructed that “[dJamages means
the amount of money that will reasonably and fairly
compensate the plaintiffs for any injury or loss you find
was caused by the defendants.” ECF No. 461 at 28. Lost
profits and business expenses, a form of injury or loss,
are an appropriate measure of damages in cases in-
volving violations of due process rights. For instance,
in Chalmers, plaintiff was entitled to a damages award
including “initial cost” and “net profit” when the de-
fendant city violated plaintiff’s due process rights by
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preventing her from operating her T-shirt vending
business. 762 F.2d at 755-56, 760. Additionally, in Sil-
ver Sage Partners, Ltd. v. City of Desert Hot Springs,
251 F.3d 814, 817-19 (9th Cir. 2001), the Ninth Circuit
concluded a jury award of damages, including lost prof-
its, was not against the clear weight of the evidence
when the defendant city council failed to approve
plaintiffs mobile home park project.

Here, plaintiffs face a situation not unlike that of
the plaintiff in Chalmers although the size of the two
businesses appears quite different. Here, municipal
defendants violated plaintiffs’ due process rights by
shutting down and preventing operation of the SHM.
See also Benigni v. City of Hemet, 879 F.2d 473, 475,
480 (9th Cir. 1988) (refusing to disturb jury award of
compensatory and punitive damages where police of-
ficers harassed bar owner, eventually forcing him to
sell at a loss). The jury was instructed to apply—and is
presumed to correctly apply—this measure of compen-
sation “for any injury or loss,” which would include lost
profits and business expenses. See Weeks v. Angelone,
528 U.S. 225, 234 (2000) (“[A] jury is presumed to fol-
low its instructions.”). Such a measure is appropriate
and serves the purpose of awarding damages in § 1983
actions, to compensate the aggrieved party. Chalmers,
762 F.2d at 760 (citing Carey v. Piphus, 435 U.S. 247,
254-55 (1978))

Defendants instead cite to Herrington v. Sonoma
County, 834 F.2d 1488, 1498 (9th Cir. 1987), contending
the appropriate measure of damages is inverse con-
demnation based on a denial of all viable use of the
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land. In that case, plaintiffs owned a parcel of farmland
they wished to develop into a residential subdivision,
and their substantive due process claim arose from a
preliminary decision by defendant county that tempo-
rarily thwarted the planned development. Id. at 1490.
Unlike the plaintiffs here, the plaintiffs in Herrington
did not have a long-running, successful business oper-
ation tied to an occupational liberty interest. The loss
suffered by plaintiffs here was not merely the lost
value of the land itself, but instead the lost value of the
dismantled mining operation that had sustained plain-
tiffs for many years. In other words, a difference in the
value of the land itself does not capture the harm suf-
fered by the aggrieved parties. Damages based on
losses from plaintiffs’ dismantled mining operation—
the loss of a liberty interest, not solely a property in-
terest—appropriately measure the damages in this
case. In arriving at a dollar amount, the jury had be-
fore it evidence that supported the conclusion defend-
ants’ conduct forced SHM to permanently close, and
Hardesty to sell his expensive handcrafted equipment
for scrap at a loss of “[alpproximately $1.7 million.” RT
1791:1-2. This case is therefore closer to Chalmers, 762
F.2d at 755-56, 760, and Benigni, 879 F.2d at 475, 480,
than to Herrington. And, unlike there plaintiffs in Her-
rington, who “never had the ‘right’ to construct a 32-
unit subdivision,” 834 F.2d at 1504, the plaintiffs here
originally had a recognized vested right to conduct the
mining operation.
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2. Reliable Expert Testimony

Defendants contend the substantive due process
damages were excessive, in part because they were
based on Gilbert Coleman’s “inherently unreliable” ex-
pert testimony. New Trial Mot. at 5-6. Here as well, the
court disagrees. The substantive due process damages
are supportable by evidence before the jury, including
Coleman’s testimony. Although defendants correctly
identify problems with Coleman’s testimony, including
Coleman’s contradictions in relying on different sets of
tax returns, defendants themselves highlight Cole-
man’s other testimony that supports the jury verdict.

Coleman’s testimony bore some indicia of reliabil-
ity. For instance, Coleman testified that he determines
value by looking at profitability and other factors. RT
1521:4-24. Coleman considers the track record of a
business to make his calculations, which here included
Hardesty Sand & Gravel’s success for 30 years as a
profitable business with a strong local demand for ag-
gregate. RT 2369:2-23; see also JX671 (Gamel presen-
tation on critical shortage of aggregate in Sacramento
County).

Although Coleman’s testimony about his reliance
on tax returns was not reliable (see RT 1622:24-1623:21,
1624:12-1626:20, 1627:21-1628:3, 1628:4-1634:18), the
jury was exposed to the unreliability and able to weigh
it subject to proper instruction. Defendants admit Cole-
man provided a revised valuation based on a $1-per-
ton payment the Schneiders were supposed to receive.
RT 1654:1-25, RT 2104:14-23. Moreover, Coleman
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testified that, based on the information he had seen, he
had no doubt there was enough sand and gravel at the
SHM to last for the next 100 years at the production
levels he had observed. RT 1576:1-5. Coleman based
this testimony on discussions with Hardesty and
Schneider. RT 1575:19-22. Coleman’s conclusion is con-
sistent with Hardesty’s testimony, based on Hardesty’s
excavating “hundreds of test holes on thle] [Schneider]
ranch,” that he “could easily mine at the rate of pace
that [he] was for another 75 or 100 years real easy.” RT
1747:1-20, 1748:2-5 (Hardesty Test.); see also JX11; JX
13 (test holes excavated by Schneider family); Silver
Sage, 251 F.3d at 819-21 (concluding damages expert’s
assumption was supported by “fully consistent” testi-
mony from plaintiff partner).

Schneider’s testimony also supports Coleman’s
conclusion about the quantity of sand and gravel at the
SHM. For instance, Schneider testified there were at
least “27 million tons of material that we know is in
reserves,” which has “been mapped out” and known
“for years and years and years.” RT 1348:18-21. And
Schneider also testified that one can sell aggregate to
purchasers “from stockpiles . . . or from reserve areas
that haven’t been mined yet.” RT 1273:1113. Those
stockpiles have existed since the 1930s, with “[a] great
deal of them in the Forties and early Fifties.” RT
1309:25-1310:3.

Contrary to defendants’ suggestion, Coleman was
not restricted to the testimony of expert Jeff Light as
the basis for forming his conclusions about the aggre-
gate reserves and their ability to sustain the Hardesty



App-71

mining business over the coming decades. Light testi-
fied only as to certain areas, comprising only a part of
the total acreage of the Schneider ranch, and not the
entire SHM tract. See RT 1117:21-1121:8. The jury was
entitled to assess the testimony of Hardesty and
Schneider independently, as well as Coleman’s reliance
on their testimony in his calculations.

Observing all of these facts, the court does not find
the substantive due process damages awarded to the
Schneiders excessive or against the clear weight of the
evidence. If the jury applied the $1-per-ton price for the
Schneiders, considered by Coleman during his testi-
mony, to Schneiders’ testimony of at least 27 million
tons in reserves, the jury would have arrived at a cal-
culation of $27 million in damages, discounted to $21
6 million using Coleman’s methodology of multiplying
$27 million by 0.8. See RT 2383:15-21 (Coleman Test.).
After adding the $6.43 million in past losses deemed
admitted by the court (RT 2392:10-13), a total damages
calculation for the Schneiders’ substantive due process
claim would be $28.03 million. In light of Schneider’s
testimony and Hardesty and Coleman’s testimony on
mining for another 75-100 years, a jury crediting those
statements and calculating damages based on 30 mil-
lion tons—establishing a total of $30.43 million in
damages after discounting—is not excessive. Defen-
dants’ own suggested average tax return values for
the Schneider family—$404,776 per year, New Trial
Mot. at 7 n.2, and an alternative measure from the
$1-per-ton measure of damages—would still permit a
jury award of $30,716,560 after discounting Coleman’s
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methodology and including the $6.43 million in past
losses, if the jury credited as it could have at least 75
more years of operation of the SHM based on the col-
lective testimony of Hardesty, Schneider, and Coleman.

IV. PROCEDURAL DUE PROCESS

Defendants contend plaintiffs were provided pro-
cedural due process as a matter of law, and insufficient
evidence supported the jury verdict that the County vi-
olated the due process rights of the Hardesty and
Schneider plaintiffs. Renewed JMOL Mot. at 30; New
Trial Mot. at 18. The court disagrees.

Due process requires not just notice but also, cru-
cially, the “opportunity to be heard at a meaningful
time and in a meaningful manner.” Mathews v. El-
dridge, 424 U.S. 319, 333 (1976) (internal quotation
marks omitted). In most circumstances, the Constitu-
tion requires a hearing before the government deprives
a person of liberty or property. Zinermon, 494 U.S. at
127.

California law requires agencies to resolve claims
of vested rights to conduct a surface mining operation
through public hearings. Calvert, 145 Cal. App. 4th at
629 (citing Cal. Pub. Res. Code § 2776). The hearings
must follow procedures similar to those required for
approval of land use permits. Id. at 626. These hear-
ings must determine the issues of “existence, nature
and scope” of the asserted rights under a constitutional
procedure. Id. at 629. The Calvert court held “that if an
entity claims a vested right pursuant to SMARA to
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conduct a surface mining operation that is subject to
the diminishing asset doctrine, that claim must be
determined in a public adjudicatory hearing that
meets procedural due process requirements of rea-
sonable notice and an opportunity to be heard.” Id. at
617. In the Hansen case referenced above as well, the
California Supreme Court has outlined the proper pro-
cess in a case in which a county believes a mining op-
erator has exceeded the scope of their vested right: “the
county may order the operator to restrict the opera-
tion to its former level, and seek an injunction if the
owner does not obey.” Hansen Bros., 12 Cal. 4th at 575.
These “[v]ested rights, if established and continued,
generally cannot be conditioned.” Calvert, 145 Cal.
App. at 626. Once a vested rights determination under
SMARA is final and no longer subject to review, “prop-
erty rights n have been founded and deemed vested.”
Id. at 630.

A. Initial Vested Right Determination

Because the procedural due process violation here
involves a claim of deprivation of plaintiffs’ right to due
process before the County deprived plaintiffs of their
vested right to mine, the court first addresses the evi-
dence establishing plaintiffs’ vested right.

As discussed previously, the evidence at trial per-
mitted the jury to find that the County recognized a
broad-ranging vested right in a 1994 letter and reaf-
firmed it in the 2002 reclamation plan. See JX021;
JX099. Approval of the vested right determination
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involved a formal proceeding in connection with ap-
proving the reclamation plan in 2002. See, e.g., JX141
(August 2007 e-mail from Winter to Teichert lawyer
Wheatley describing 2002 reclamation plan proceeding
as “the hearing to declare the mine’s vested status and
to approve the reclamation plan”). County counsel
later advised the BZA that the scope of the vesting had
been determined by the Board of Supervisors in 2002
and could not be revisited: “That Reclamation Plan and
that issue of what is vested pursuant to SMARA was
decided at the time that the current Reclamation Plan
was approved by the Board of Supervisors in 2002.”
PX568 at 145:21-24. In its 2002 adoption of the recla-
mation plan, at a noticed public hearing, the Board of
Supervisors expressly noted the reclamation plan’s ap-
pealability. JX71 at 2. No one ever appealed the 2002
reclamation plan approval. Substantial evidence
therefore permitted the jury to infer plaintiffs’ vested
right existed as early as 1994 or at least by 2002, and
the clear weight of the evidence is not against a finding
that plaintiffs had a vested right to mine at SHM by
2002.

B. Deprivation without Process: The April 2009
Letter

Defendants contend the County’s April 2, 2009 let-
ter asserting plaintiffs’ mining was “not protected by
[plaintiffs’] vested right” (JX 287) was not self-execut-
ing and therefore did not deprive plaintiffs of a vested
right. Renewed JMOL Reply at 22-23; Hr’g Tr. at 13:1-
3. Substantial evidence permitted the jury to infer the
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opposite—that the April 2, 2009 letter deprived plain-
tiffs of their vested right to mine without any hear-
ing—and the clear weight of the evidence is not against
such a finding.

Substantial evidence supports the conclusion the
letter did not contemplate any process related to a de-
termination of plaintiffs’ vested right. As defendant
Gamel testified, the 2009 letter informed Schneider
and Hardesty they did not have a vested right to mine
on the Schneider property. RT 526:21-527:1 (Gamel
Test.). The letter, penned by defendant Gamel and
signed by defendant Sherry (JX287; RT 685:11-20,
687:7-19, 687:24-25), stated the County had found that
“the mining that is presently occurring on your prop-
erty is not protected by your vested right, and the only
remedy to permit you to continue mining on the prop-
erty is to file for and receive approval of a conditional
use permit and rezone.” JX287.

Defendants direct the court to Sherry’s testimony
that the April 2009 letter, instead of being a unilateral
deprivation of a vested right, was a request for plain-
tiffs “to contact Jeff Gamel” for a “further dialogue . ..
about this situation.” RT 691:18-19. However, when
asked about the 2009 letter’s content with respect to
an enforcement action, Sherry responded “[t]here was
no specific enforcement action intended.” Id. 752:5-14.
Sherry contended the letter only threatened an en-
forcement action for failing to file a permit within 30
days “to convey to Mr. Schneider that it was important
to respond to this letter.” Id. 752:15-19. That no one
from the County replied to a response letter sent by
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Schneider’s counsel reinforces Sherry’s testimony that
no enforcement action, with attendant procedures, was
intended based on the April 2009 letter. See JX302; RT
752:22-755:7 (Sherry Test.). Thus, this letter and the
related testimony permitted the jury to infer the
County made a vested rights determination prior to
sending the letter, without any form of hearing. Such a
determination was in direct conflict with the holding
in Calvert.

Defendants also suggest a September 14, 2010
presentation by Gamel and Derby to the Board of Su-
pervisors is evidence that the April 2009 letter was not
self-executing. There, Gamel and Derby characterized
“Code Enforcement” zoning violation notices issued in
April and May 2010 as enforcing the “April 2009” de-
termination by the “Planning Director . . . that a Use
Permit and a Re-zone was required” and the “continu-
ing operation” of the Mine following that April 2009 de-
termination as “in violation of the Sacramento Zoning
Code.” JX484 at 4. This evidence was before the jury;
the jury reasonably could have found it lended further
support to a determination that the April 2009 letter
communicated a decision that plaintiffs no longer had
any vested right to mine and had no way to contest the
decision.

Additional testimony supports the conclusion the
County made its vested rights determination without
any form of process. Gamel, who authored the letter,
testified that he and others “came to a conclusion that
it was not” “still a vested operation” before April 2,
2009. RT 524:16-18 (Gamel Test.). Gamel further
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testified that this determination was entirely unilat-
eral, with no notice or hearing to plaintiffs: “We did not
have a hearing. This was an internal matter.” Id. 525:6.
Gamel agreed that, with no public hearing, the County
simply told Schneider and Hardesty they no longer had
a vested right. RT 525:10-15. Gamel confirmed the
County “did not give them any advance notice,” ex-
plaining “[t]his was our first letter to them regarding
that issue.” RT 526:19-20.

The jury was therefore entitled to infer that de-
fendants never had any intention of opening a dialogue
and that the April 2, 2009 letter operated as a depriva-
tion of plaintiffs’ vested right to mine without any form
of process, much less the process prescribed by Hansen
Brothers, 12 Cal. 4th at 575: ordering restriction of
mining to a defined level of vested right and seeking
an injunction if plaintiffs did not obey. Furthermore,
the clear weight of the evidence is not against the
jury’s finding that the County violated plaintiffs’ due
process rights by depriving them of their vested right
to mine without the required process under Calvert,
Hansen Brothers, and the U.S. Constitution.

C. Opportunity to Be Heard

Defendants contend plaintiffs had sufficient op-
portunity to be heard at Board of Supervisors hear-
ings in 2010. Renewed JMOL Mot. at 30-36. But this
argument is unavailing because those hearings pre-
supposed plaintiffs’ lack of a vested right to mine at
the SHM tract.
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Substantial evidence permitted the jury to con-
clude that the Board of Supervisors hearings in 2010
did not involve a vested rights determination. For in-
stance, when asked whether the Board in September
2010 “affirmed the vested rights of the Schneider His-
toric Mine,” Gamel testified, “That was not the issue
before the Board of Supervisors.” RT 2081:9-11. Simi-
larly, Tammy Derby testified that the hearings before
the Board and BZA concerned notices of alleged zoning
violations, not reaffirmation of the vested right. RT
2257:14-19. Defendant Dickinson testified that the
2010 appeal to the Board was about a violation of the
zoning code and “was not focused or directed to what-
ever vested right there may have been.” RT 1214:8-24.
Additionally, Cindy Storelli testified that if one needs
a conditional use permit, one by definition is not
vested. RT 999:12-19. In the course of the hearings, Jay
Schneider “asked more than once why the board would
not deal with the issue of the vested right. RT 1495:6-
10 (Schneider Test.). In response to his questions,
“They would say things like, you just lost it. They
would say things—Mr. Dickinson would say things
like, I don’t know if you had that vested right. The
same one he voted for. . . . The different staff members
would have different reasons to say we’re not recog-
nizing it. You lost it.” Id. 1495:11-19. And “all of the
hearings. . .based on. . .alleged zoning violations” fol-
lowed because of the County’s position that the vested
right it had recognized in 1994 and reaffirmed in 2002
no longer existed. Id. 1498:4-13. This evidence permit-
ted the jury to infer that the Board of Supervisors hear-
ings did not address at all plaintiffs’ vested rights.
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Thus, these hearings could not serve as an opportunity
to be heard as required to satisfy due process and Cal-
vert.

Substantial evidence from the County hearing
transcripts themselves supports a jury finding that the
2010 hearings did not provide post-deprivation process
addressing the County’s vested right determination.
Supervisor Notolli and County counsel clarified the
September 14, 2010 hearing was “not on a vested right
determination . . . just on whether a zoning code viola-
tion” occurred,” and County counsel informed the
Board of Supervisors that Schneider would need to “go
across the street to the courts” to argue the vested
right determination. JX483 at 69:14-70:23. County
counsel also informed the BZA during its hearings that
the vested rights determination was not at issue there:
“That Reclamation Plan and that issue of what is
vested pursuant to SMARA was decided at the time
that the current Reclamation Plan was approved by
the Board of Supervisors in 2002.” PX568 at 145:21-24.
Despite this staff report and the transcripts of past
proceedings, defendant Dickinson stated in the hear-
ings his view that the vested right simply did not exist.
E.g.,JX483-101:17. Although plaintiffs presented some
discussion at the hearings through counsel about
vested rights and the effect of Hansen Brothers, (e.g.
PX 568 at 17-18, 100-02, 140, 170, 418), their counsel’s
statements were not considered on the merits. The
court does not find the clear weight of the evidence is
against a jury finding that the 2010 hearings did not
provide a form of post-deprivation process addressing
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the County’s deprivation of plaintiffs’ vested right to
mine.

Evidence from the hearing transcripts themselves
also supports a finding that plaintiffs did not have an
opportunity to be heard in other ways during these
hearings. See, e.g., PX 568 at 364-367 (Board of Super-
visors voting without permitting testimony from plain-
tiffs); see also RT 1341:16-1342:20 (Schneider Test.);
RT 1344:11-1345:2 (Schneider testimony that his at-
torneys were denied opportunities to cross-examine
other witnesses or ask their own witnesses questions
at a hearing); RT 1450:19-23 (Schneider testimony
that they were not allowed to answer the County’s ar-
gument). At other times, evidence showed plaintiffs did
not have access to notice of the charges or relevant doc-
umentary evidence. See, e.g., RT 811:1-3, 811:17-812:4
(Carl Simpson, code enforcement official, testifying
Schneider was unable to obtain file underlying a viola-
tion notice despite other cases having such a file);
JX289 at 12:21-23; see also JX289 at 13:19-14:2; JX 469
at 8:10-21 (Dickinson stating “all those things in the
record . . will be made available to you” when they were
not available at that time to plaintiffs). The jury there-
fore had substantial evidence to infer plaintiffs were
denied procedural due process rights throughout the
2010 hearings, and the clear weight of the evidence is
not against such a finding.
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D. Remedy
1. Waiver

According to plaintiffs, defendants waived argu-
ment as to the appropriate remedy for a procedural
due process violation because they “conceded that a
procedural due process violation can support an award
for compensatory ‘damages for the actual injury occa-
sioned by the violation of plaintiffs’ right to due pro-
cess.’” Renewed JMOL Opp’n at 64 (citing ECF No. 443
at 13, 16). However, defendants expressly asserted
“[e]ven if plaintiffs were not provided due process, the
remedy is for plaintiffs to be provided the process they
were due.” ECF No. 443 at 13, 16. Defendants have
therefore preserved their argument as to the appropri-
ate remedy for a procedural due process violation here.

2. Appropriate Remedy

Defendants contend the remedy for a procedural
due process violation is to order the process due, not to
present the case to the jury for an award of damages.
Renewed JMOL Mot. at 48-49. But the Supreme Court
authority defendants cite underscores that nominal
damages are a correct result, if not the automatic min-
imum, when a plaintiff proves denial of procedural due
process but not actual injury resulting from the proce-
dural denial itself. Carey, 435 U.S. at 266 (“[W]e believe
that the denial of procedural due process should be ac-
tionable for nominal damages without proof of actual
injury.”). “By making the deprivation of such rights ac-
tionable for nominal damages without proof of actual
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injury, the law recognizes the importance to organized
society that those rights be scrupulously observed. . . .”
Id. at 266. Defendants’ citation to Brady v. Gebbie, 859
F.2d 1543, 1551 (9th Cir. 1988), supports the possibility
of ordering “the process that was due” only in addition
to “any attendant damages which directly resulted
from the failure to give the proper procedure.” Defend-
ants have not shown plaintiffs are not entitled to nom-
inal damages as a matter of law, and the clear weight
of the evidence is not against the jury verdict awarding
nominal damages.

V.  FIRST AMENDMENT RETALIATION

Defendants contend “undisputed evidence shows
that the demand for [a] greater financial assurance
[from plaintiffs to fund reclamation at their mining op-
eration] was the result of a process that had begun al-
most two years before” the Schneider plaintiffs first
brought this case. Renewed JMOL Mot. at 56. Defend-
ant asserts that process was based on inspections indi-
cating plaintiffs “had substantially deviated from the
SHM reclamation plan.” Id. In other words, “there was
utterly no temporal connection between the Schnei-
ders’ filing of their lawsuit in late 2012 and the de-
mand for the increased financial assurance.” Id. at 57.
Defendants’ argument is unavailing given the totality
of the record before the jury. Substantial evidence per-
mitted a jury inference that defendants took action
against the Schneider plaintiffs for filing suit against
defendants and the clear weight of the evidence is not
against such a finding.
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A First Amendment retaliation claim has three el-
ements: (1) plaintiff was engaged in protected activity;
(2) defendant’s actions injured plaintiff in a way that
would chill a person of ordinary firmness from further
protected activities; and (3) defendant’s actions were a
response to plaintiff’s exercise of constitutionally pro-
tected conduct. Corales v. Bennett, 567 F.3d 554, 563
(9th Cir.2009). These elements were captured in the
court’s Final Jury Instruction 21, ECF No. 461 at 26-
27, which told the jury the Schneiders were required to
prove that: (1) their rights to petition for redress to the
County and the courts were protected under the First
Amendment; (2) the County took action against the
Schneider Plaintiffs; and (3) chilling or punishing the
Schneider Plaintiffs’ protected conduct was a substan-
tial or motivating factor for the County’s action. De-
fendants do not contest the sufficiency of the evidence
as to the first or third element, but only as to the sec-
ond. See generally Renewed JMOL Mot.; Renewed
JMOL Reply; New Trial Mot.; New Trial Reply.

Substantial evidence supported the jury’s finding
that the County took action against the Schneider
Plaintiffs in response to the plaintiffs’ filing suit, and
that the action came in the form of dramatically in-
creasing a Financial Assurance Cost Estimate (FACE)
that plaintiffs would need to provide to maintain their
mining activity. The FACE for SHM was historically
low until June 10, 2011, when it briefly was increased
from $164,223 to $830,490 before being reduced again
to $177,942 in February 2012. Compare PX568 at
165:9, and JX463 with JX559 at 3, and JX 589 at 7.
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Specifically, the BZA lowered the FACE back to historic
levels after a BZA hearing on December 21, 2011, at
which the County presented testimony from its con-
sulting geologist, although plaintiffs were not given
a chance to present their case. Compare PX568 at
309:21-310:3, 303:23-306:5, with id. at 364:19-365:10.
Nonetheless, after the December 2011 hearing, the
BZA set the FACE at $177,942 as adequate to reclaim
the mine based on its order to fill mine pits to no more
than 30 feet deep. PX568 at 87:2-9, 382:10; JX 589 at
7. Defendants’ consulting geologist even suggested
plaintiffs might receive some money back at their next
inspection. PX568 at 401:11.

But the FACE dramatically increased after the
Schneider plaintiffs filed suit on September 27, 2012.
Despite defendants’ delivering a letter on October 9,
2012 to the Schneiders notifying them their required
FACE deposit of $177,942 was final and approved
(JX604 at 41; JX 605 at 9), defendants conducted an
annual inspection of the mine the next day. JX605. De-
fendants then issued an inspection report increasing
the FACE deposit to $8,817,074 or in the alternative
$901,336 if the plaintiffs filled their mine pits with fill
from the SHM property itself. JX604; JX 605 at 21. The
jury heard testimony from Schneider that even the
$901,336 alternative would have involved using “sev-
eral million dollars of [their] stockpile material.” RT
1338:18-21.

Substantial evidence provided support for the
jury’s inference that the increase in the FACE was not
justified. Although the October 2012 inspection report
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states the BZA “ruled that final reclamation of the pit
area would require the pits to be [completely] back-
filled,” JX 605 at18, the BZA actually had ordered the
pits filled to 30 feet or less. JX589 at 7. Additionally,
defendants’ consulting geologist testified at trial that
the SHM reclamation plan required only 30-foot pits,
RT 2181:18-2182:3 (Bieber Test.), and plaintiffs’ con-
sulting engineer testified as well that filling the pits
completely was inconsistent with both the reclamation
plan and common mining practice. RT 963:1-967:20.
Additionally, defendants’ consulting geologist testified
at trial there had been no change in conditions at the
SHM despite the inspection report’s stating its ruling
was based on “changes in condition” between the 2011
and 2012 inspections of the closed mine RT 2206:9-10;
JX 605 at 21; see also RT 950:11-20 (Olsen testimony
that “[b]ecause there hadn’t been any mining activities
done . . . the site really hadn’t changed.”).

Substantial evidence also supported a jury infer-
ence that defendants themselves caused the unjusti-
fied FACE increase. Defendants approached their
consulting geologist and asked him to “determine what
the cost would be if we have to import material to bring
the site into . . . substantial conformity to surrounding
topography” based on a BZA determination “that the
30-foot does not apply to the depths of the pits.” RT
2207:14-2208:2 (Bieber Test.). Yet defendants knew the
mine had material on hand to use as fill, and the BZA
had not determined the 30-foot standard did not apply.
PX568 at 379:3. The consulting geologist testified that,
had the County not directed him to calculate the costs
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of completely refilling pits, he would have continued
interpreting the reclamation plan to allow 30-foot deep
pits. RT 2210:25 (Bieber Test.).

The clear weight of the evidence here does not run
counter to the jury verdict finding a First Amendment
violation by the County. Although defendant Gamel
testified the BZA had ordered the pits needed to be re-
filled if the reclamation plan was not amended, RT
2090:17-2092:22, a compliance table adopted by that
Board on December 12, 2011 mentions only filling pits
to 30 feet deep. JX589 at 6-8. Gamel’s statements made
in his letter of November 28, 2012, which was attached
to an inspection report, that the BZA ordered the pits
completely filled, JX605, simply are not consistent
with the record of the Board’s actions in December
2011, at a hearing Gamel attended. PX 568 at 302. Ad-
ditionally, this evidence, along with the timeline of
events cited above, permitted while not requiring the
jury to infer that the County intentionally took action
against the Schneiders for filing suit.

Defendants’ reliance on plaintiffs’ refusal to file an
amended reclamation plan, Renewed JMOL Mot. at
60-61, does not shift the clear weight of the evidence
either. First, an amended reclamation plan is needed
only where there is a substantial deviation from the
previously approved reclamation plan. Cal. Code Regs.
tit. 14, § 3502(d). But the substantial evidence cited
throughout this order shows no substantial deviation.
Second, requiring plaintiffs to file an amended recla-
mation plan for approval would conflict directly with
plaintiffs’ claims in their lawsuit, and the alternative
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involved was to pay a price of at least $901,336 and
perhaps as high as $8,817,074. Third, this rationale
even if given some weight does not rebut defendant
Gamel’s statements misreporting on BZA orders or the
relatively sudden and dramatic increase in the FACE
very shortly after the Schneiders filed suit.

VI. MANDAMUS AND PRECLUSION

Defendants contend plaintiffs’ due process claims
are barred as a matter of law for two reasons. First,
they say this court must give preclusive effect to the
Board of Supervisors’ and BZA’s determinations. Re-
newed JMOL Mot. at 50-54. Second, plaintiffs did not
first pursue or conclude state-court mandamus actions
as required by California Code of Civil Procedure
§ 1094.5. Renewed JMOL Mot. at 49, 52-53The court
rejects both contentions.

Preclusion law “is, of course, subject to due process
limitations.” Taylor v. Sturgell, 553 U.S. 880, 891 (2008).
The Ninth Circuit has made clear that administrative
proceedings including legal adjudications receive pre-
clusive effect only where “the state proceeding satisfies
the requirements of fairness outlined in” United States
v. Utah Construction & Mining Co., 384 U.S. 394 (1994).
Miller v. Cty. of Santa Cruz, 39 F.3d 1030, 1032-33 (9th
Cir. 1994). “The fairness requirements of Utah Con-
struction are: (1) that the administrative agency act in
a judicial capacity, (2) that the agency resolve disputed
issues of fact properly before it, and (3) that the parties
have an adequate opportunity to litigate.” Id. at 1033.
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Because plaintiffs lacked an adequate opportunity
to litigate, the court need not give preclusive effect to
the Board of Supervisors’ or BZA’s decisions. The court
has already discussed the evidence on plaintiffs’ oppor-
tunity to litigate and declines to repeat it here. See su-
pra, at IV.C. In any event, the court instructed the jury
that it was not to consider the correctness or incorrect-
ness of the Board of Supervisors’ or BZA’s determina-
tions. ECF No. 461 at 25. And of course “[a] jury is
presumed to follow its instructions.” Weeks v. Angelone,
528 U.S. 225, 234 (2000).

Even if plaintiffs had a full opportunity to litigate
in the Board of Supervisors and BZA hearings, the
court does not find any preclusion of plaintiffs’ due pro-
cess claims. As the court has discussed above, the
County’s deprivation of plaintiffs’ vested right to mine
occurred without the required Calvert hearing, and the
subsequent 2010 hearings did not permit plaintiffs to
put defendants’ deprivation at issue. See supra, at
IV.B-C. For this same reason, defendants’ reliance on
California Code of Civil Procedure § 1094.5 fails. See
Embury v. King, 191 F. Supp. 2d 1071, 1084 (N.D. Cal.
2001), affd, 361 F.3d 562 (9th Cir. 2004), as amended
and aff’d, No. 02-15030, 2004 WL 1088297 (9th Cir.
May 17, 2004) (“Although section 1094.5 may provide
an adequate opportunity to challenge a procedurally
flawed administrative hearing, it does not provide an
adequate opportunity to challenge an administrative
decision rendered without any process at all.”).
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VII. REMAINING ISSUES

A. Inconsistent Verdicts

Defendants argue a new trial must be granted be-
cause the jury verdicts are inconsistent. New Trial
Mot. at 14-15. Defendants cite Jury Instruction 22,
which addressed damages for procedural due process
violations and explained “only nominal damages are
recoverable for a deprivation of a property interest de-
termined to be otherwise justified.” JI 22. According to
defendants, because the jury awarded nominal dam-
ages for a violation of procedural due process, the jury
necessarily determined the deprivation was “otherwise
justified.” And because the procedural due process vio-
lation was otherwise justified, the jury’s verdict re-
garding procedural due process thus conflicted with
the jury’s verdict finding a substantive due process vi-
olation based on an “arbitrary” violation of plaintiffs’
liberty or property interests. New Trial Mot. at 15
(“Thus, on the procedural due process claim, the Jury
found that the deprivation of Plaintiffs’ property inter-
est was justified, and in the substantive due process
claim, the Jury found the deprivation of Plaintiffs’
property interest was unjustified, in that it was arbi-
trary. These two verdicts are inconsistent, and cannot
be reconciled.”).

The court has a duty to reconcile the jury’s special
verdict responses on any reasonable theory consistent
with the evidence. Pierce v. S. Pacific Transp. Co., 823
F.2d 1366, 1369 (9th Cir. 1987) (citing, inter alia,
Gallick v. Baltimore & O. R.R., 372 U.S. 108, 119-22
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(1963)). A court may not disregard a jury’s verdict and
order a new trial until it “attempt[s] to reconcile the
jury’s findings, by exegesis if necessary.” Duk v. MGM
Grand Hotel, Inc., 320 F.3d 1052, 1058-59 (9th Cir.
2003) (quoting Gallick, 372 U.S. at 119). “Where there
is a view of the case that makes the jury’s answers to
special interrogatories consistent, they must be re-
solved that way,” because to do otherwise “results in a
collision with the Seventh Amendment.” Id. (quoting
Atl. & Gulf Stevedores, Inc. v. Ellerman Lines, Ltd., 369
U.S. 355, 364 (1962)). The court “must accept any rea-
sonable interpretation of the jury’s actions.” Zhang v.
Am. Gem Seafoods, Inc., 339 F.3d 1020, 1038 (9th Cir.
2003).

Upon careful review, the court finds the record pro-
vides a reasonable interpretation for the jury’s actions:
the jury could have found plaintiffs were unjustifiably
deprived of their protected interests in violation of pro-
cedural due process, the unjustified deprivation did not
proximately cause them actual damages, but defend-
ants’ subsequent conduct violating their substantive
due process rights did. Indeed, that is what plaintiffs
asserted in closing argument. RT 2493:5-24 (asking
only for “nominal damages” after asserting that proce-
dural due process “is not the claim we believe all of the
damages came from, but the county has to be called for
that. They have to know what they did was wrong.”).
Plaintiffs asserted they believed both substantive and
procedural due process rights were violated, one “car-
ried enormous consequences,” and “that the core issue
in this case is substantive due process.” RT 2466:8-9,
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2496:21-22. When discussing substantive due process
damages, plaintiffs asserted “the county refused to rec-
ognize the vested right, it shut the mine down.” RT
2498:3-4. This view, which takes account of the jury in-
structions as a complete package, makes the two ver-
dicts consistent, and so they must be resolved this way.
Duk, 320 F.3d at 1058-59 (quoting Ellerman Lines, 369
U.S. at 364). Because the verdicts are not inconsistent,
the court DENIES the request to grant a new trial on
this ground.

B. Immunity
1. Absolute Immunity

Defendant Dickinson contends he is entitled to ab-
solute immunity for his legislative acts and qualified
immunity for his executive acts. Renewed JMOL Mot.
at 64.

Courts in the Ninth Circuit examine four factors
to determine whether an act may qualify for legislative
immunity: (1) “whether the act involves ad hoc deci-
sionmaking, or the formulation of policy”; (2) “whether
the act applies to a few individuals, or to the public at
large”; (3) “whether the act is ‘formally legislative [in]
in character”; and (4) “whether it bears ‘all the hall-
marks of traditional legislation.”” Bechard v. Rappold,
287 F.3d 827, 829 (9th Cir. 2002) (quoting Bogan v.
Scott-Harris, 523 U.S. 44, 55 (1998)).

In Kaahumanu v. Cty. of Maui, 315 F.3d 1215,
1219-24 (9th Cir. 2003), the Ninth Circuit applied this
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four-factor analysis to a county council’s denial of
plaintiff’s application for a conditional use permit.
There, the Ninth Circuit upheld the district court’s
conclusion that the council’s decision was “ad hoc” be-
cause the decision was “based on the circumstances of
the particular case and did not effectuate policy or cre-
ate a binding rule of conduct.” Id. at 1220. Nor did the
decision “apply to the public at large in Maui County,”
either. Id. at 1222. Although the council decision was
formally legislative in character, this fact alone “does
not in itself decide the issue.” Id. at 1223. The Ninth
Circuit found the fourth factor weighed against finding
that legislative immunity was available because the
decision “was ad hoc rather than one of policy,” it “did
not change Maui’s comprehensive zoning ordinance or
the policies underlying it,” and it did not “affect the
County’s budgetary priorities or the services the
County provides to residents.” Id. at 1223-24. Thus,
“[d]espite its formally legislative character, the deci-
sion was administrative and the individual members
of the Maui City Council are therefore not entitled to
legislative immunity.” Id. at 1224.

Like the council’s decision in Kaahumanu, defend-
ant Dickinson’s voting decisions in this case are not en-
titled to legislative immunity: they were ad hoc, they
affected the Hardestys and the Schneiders as individ-
uals, and they were based on the particular circum-
stances involving the SHM. Thus, Dickinson is not
entitled to absolute immunity.
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2. Qualified Immunity

Defendants also contend they are entitled to qual-
ified immunity. As to Dickinson, defendants contend
“[pllaintiffs offered no evidence that he acted in bad
faith or with the knowing intention to violate their con-
stitutional rights.” Renewed JMOL Mot. at 65. As to
defendants Sherry and Gamel, defendants contend
“there is no evidence” that these defendants “violated
any constitutional rights of the [p]laintiffs.” Id. at 62-
63. In part, defendants contend Sherry and Gamel
could not violate substantive due process because
these defendants “did not make any final determina-
tion regarding either vested rights or the requirement
for a conditional use permit and a rezone.” Id. at 63
(original emphasis). Defendants also contend plain-
tiff’s due process claims “do not implicate clearly es-
tablished constitutional rights of which a reasonable
person would have known.” Renewed JMOL Mot. at 63.

a) Standard

Qualified immunity “protects government officials
‘from liability for civil damages insofar as their con-
duct does not violate clearly established statutory or
constitutional rights of which a reasonable person
would have known.”” Pearson v. Callahan, 555 U.S.
223, 231 (2009) (quoting Harlow v. Fitzgerald, 457 U.S.
800, 818 (1982)). Two factors determine whether the
defense of qualified immunity applies: (1) whether
the facts “make out a violation of a constitutional
right”; and (2) “whether the right at issue was ‘clearly
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established’ at the time of defendant’s alleged miscon-
duct.” Pearson, 555 U.S. at 232 (internal citation omit-
ted). The court is not required to consider the two steps
in sequential order, and may find a defendant entitled
to qualified immunity if either factor is absent, i.e., if
either the alleged facts do not make out the violation
of a constitutional right, or the right at issue was not
“clearly established” at the relevant time. Id. at 236-
37.

A right is “clearly established,” if under case law
existing at the time of the conduct at issue, a reasona-
ble official would have understood that what he is do-
ing violates that right. Mullenix, 136 S. Ct. at 308.
While “officials can still be on notice that their conduct
violates established law even in novel factual circum-
stances,” Hope v. Pelzer, 536 U.S. 730, 741 (2002), “ex-
isting precedent must have placed the statutory or
constitutional question beyond debate,” Ashcroft v. al-
Kidd, 563 U.S. 731, 741 (2011).

b) Clearly Established Law

Here, plaintiffs’ constitutional rights were clearly
established at the time of the alleged misconduct,
which began in 2009. California Public Resources Code
§ 2776(a) has been in place since 1975 and in its cur-
rent form since January 1, 2007. See Stats. 1975, c.
1131, p. 2793, § 11; Stats. 2006, c. 538 (S.B. 1852),
§ 560. The Hansen Brothers decision was decided in
1996. 12 Cal.4th at 533. There, the California Supreme
Court clearly held that nonconforming mining uses are
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subject to the “diminishing asset doctrine,” which
permits mining uses to expand into new areas as
long as their owners intended to mine these new ar-
eas when the mining uses became nonconforming. Id.
The state Court expressly stated the appropriate rem-
edy “[wlhen it appears that a nonconforming use is be-
ing expanded": “the county may order the operator to
restrict the operation to its former level, and seek an
injunction if the owner does not obey.” Hansen Bros., 12
Cal. 4th 533 at 575.

Additionally, at least since 1990, it has been
clearly established in this Circuit that action by gov-
ernment officials may be found to be arbitrary and ir-
rational when it “was motivated, not by legitimate
regulatory concerns, but by political pressure” or an
improper motivation. Del Monte Dunes, 920 F.2d at
1508; Benigni, 879 F.2d at 478; Bateson, 857 F.2d at
1303 (detailing violation of substantive due process
rights where defendant singles out “one individual to
be treated discriminatorily”).

c¢) Dickinson

Defendants contend “[p]laintiffs offered no evi-
dence that [Dickinson] acted in bad faith or with
the knowing intention to violate their constitutional
rights.” Renewed JMOL Mot. at 65. But this is not the
test for qualified immunity. Because clearly estab-
lished law existed at the time of the violation of plain-
tiffs’ substantive due process rights, the court need
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only address whether or not Dickinson participated in
the violation the jury found.

Substantial evidence supported the conclusion
Dickinson engaged in affirmative acts causing depri-
vation of plaintiffs’ substantive due process rights—
namely, the deprivation of their vested right to mine
See Lacey v. Maricopa Cty., 963 F.3d 896, 916 (9th Cir.
2012). For instance, Dickinson’s office contacted County
staff about potential violations at SHM as early as Oc-
tober 2008. JX214; JX157 at 3. Dickinson met with
Teichert and other defendants multiple times, includ-
ing to discuss SHM. JX363; JX392; JX507. At a Sep-
tember 14, 2010 hearing, Dickinson announced he did
not believe there was a vested right, JX483-014:23-
15:17, and he disavowed the County’s recognition of
the vested rights in 1994. JX483-019:16-020:12. Dur-
ing a Board of Supervisors hearing, Dickinson called
on one of Teichert’s attorneys to not only testify but
also to introduce an “extensive letter, a whole series
of exhibits attached to it which cover virtually every
issue which was discussed here this afternoon.” JX483-
079:15-21. Dickinson also denied Schneider’s requested
time to review evidence from Teichert. JX483-100:10-
101:10. And Dickinson voted to close the SHM on Sep-
tember 28, 2010. JX483 at 104-07. At trial, Dickinson
affirmed documentation showing Teichert made a
campaign contribution to him the day before the
critical hearing, although he also noted he would not
have known of the donation at the time. As noted,
Teichert agreed to help fund the County’s aggregate
enforcement program the day after the hearing. RT
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1231:15-24, 1232:9-1233:13. From this evidence, weigh-
ing it as instructed, it was not the jury’s only option but
the jury could infer Dickinson engaged in affirmative
acts causing the SHM to eventually permanently close
without any legitimate governmental objective, but in-
stead to satisfy Teichert as a donor.

d) Sherry and Gamel

Defendants contend “there is no evidence” that
Sherry or Gamel “violated any constitutional rights of
the [p]laintiffs.” Id. at 62-63. In part, defendants con-
tend Sherry and Gamel could not violate substantive
due process rights because these defendants “did not
make any final determination regarding either vested
rights or the requirement for a conditional use permit
and a rezone.” Id. at 63 (original emphasis).

First, the court notes Sherry and Gamel would not
be entitled to qualified immunity for acts in their offi-
cial capacity, which qualify as acts of the County. Owen
v. City of Independence, Mo., 445 U.S. 622, 638 (1980);
City of St. Louis v. Praprotnik, 485 U.S. 112, 124 (1988);
Pembaur v. Cincinnati, 475 U.S. 469, 483 (1986) (plu-
rality opinion). Thus, contentions about Sherry or
Gamel acting in their official capacity as final policy-
makers—a form of municipal liability—are not rele-
vant to a qualified immunity analysis. See, e.g., RT
2279:2-5,15-22 (Derby testimony that the planning de-
partment—of which Sherry was the director as of April
2,2009—had final decision-making authority “to deter-
mine whether there was a vested right or not,” and the
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code enforcement department would then follow the
planning department’s directives to enforce zoning vi-
olations).

Regardless, both Sherry and Gamel engaged in af-
firmative acts that the jury could find caused a depri-
vation of plaintiffs’ substantive due process rights. For
instance, Sherry transmitted to plaintiffs the April
2009 letter, which was drafted by Gamel and copied to
Dickinson. JX287; JX288. Gamel communicated via
email with Teichert lawyer Wheatley about SHM two
weeks before the April 2, 2009 letter was issued, and
Gamel met with Wheatley a week before sending the
e-mail. JX275; 649:12-650:10. Gamel had also re-
sponded to a complaint by Teichert about the SHM op-
erating without permits under vested rights by stating
to Teichert, “We will see what we can do.” JX143.
Gamel then provided updates to Teichert, including in
a “Teichert goodies” email to Teichert’s John Lane.
PX676. From this substantial evidence, the jury was
permitted to infer that Sherry and Gamel’s actions in
communicating with Dickinson and Teichert about
SHM, and in issuing the letter to plaintiffs declaring
plaintiffs’ mining was “not protected by [plaintiffs’]
vested right,” caused the deprivation of plaintiffs’
vested right to mine. To the extent a factual dispute
remained as to the parties’ motives, a threshold reso-
lution of that dispute remained an appropriate task of
the jury in the context of a claim of qualified immunity.
See Lolli v. County of Orange, 351 F.3d 410, 421 (9th
Cir. 2003); Wilkins v. City of Oakland, 350 F.3d 949,
955-56 (9th Cir. 2003).
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C. Punitive Damages

Defendants argue the punitive damages awarded
against the individual defendants are excessive and a
new trial must be granted. New Trial Mot. 11-13. De-
fendants’ argument lacks merit.

At hearing, defendants conceded excessive dam-
ages “would have to be reserved for [their] Rule 59 mo-
tion” and was “not a basis for [their] Rule 50(b)
motion. . ..” Hr'g Tr. at 46:9-21. The court therefore ad-
dresses defendants’ excessive damages claims under
Rule 59 only.

When reviewing a punitive damages award for
constitutional excessiveness a court should “consider
three guideposts: (1) the degree of reprehensibility of
the defendant’s misconduct; (2) the disparity between
the actual or potential harm suffered by the plaintiff
and the punitive damages award; and (3) the difference
between the punitive damages awarded by the jury
and the civil penalties authorized or imposed in com-
parable cases.” State Farm Mut. Auto. Ins. Co. v. Camp-
bell, 538 U.S. 408, 418 (2003). “Single-digit multipliers
are more likely to comport with due process.” Id. at 425.
Defendant contends no comparable cases exist for the
third guidepost—the difference between the punitive
damages awarded by the jury and the civil penalties
authorized or imposed in comparable cases. Renewed
JMOL Mot. at 71. The court therefore addresses the
first two guideposts below.

Here, the jury awarded punitive damages against
Dickinson of $25,000, Gamel of $1,000,000 and Sherry
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of $250,000, all to Schneider plaintiffs. ECF No. 469 at
7-8. The jury also awarded $500,00 in punitive dam-
ages against Sherry to Hardesty plaintiffs, for a total
of $750,000 in punitive damages awarded against
Sherry. Id.

Substantial evidence permitted the jury to infer a
significant degree of reprehensibility of defendants’
misconduct. First, as previously discussed, ample evi-
dence shows defendants communicating and coordi-
nating with Teichert about the investigation of SHM’s
vested right. E.g., JX363; JX392; JX487; JX507. Cam-
paign reporting records show Dickinson’s campaign
fund received a contribution the day before his vote
to close SHM, and Teichert agreed to help fund the
County’s aggregate enforcement program the day after
that hearing. RT 1231:15-24, 1232:9-1233:13 (Teichert
Test.). Gamel authored the April 2009 letter, and
Sherry signed it, declaring plaintiffs’ mining was “not
protected by [plaintiffs’] vested right.” JX287. Sherry
signed this letter despite acknowledging the County
never told plaintiffs they could scale back their mining
operation to some “original” vested right. RT 714:17-
20. Sherry also signed this letter apparently without
understanding the maps attached to the 2002 reclama-
tion plan. See RT 701:6-704:20 (testifying he “can’t tell”
and did not “know what the colors mean” in reference
to maps with legends indicating estimates as to where
mining likely will occur in the next 20, 40, and 100
years). And Gamel testified to the County’s unilateral
determination without a hearing. RT 524:16-18, 525:6.
The sum total of this conduct resulted in the closure of



App-101

SHM and plaintiffs’ loss of livelihood. This evidence
supports a jury finding that defendants’ conduct in-
volved targets who “had financial vulnerability,” in-
volved “repeated actions,” was “the result of intentional
malice, trickery, or deceit,” or involved a “callous indif-
ference to the constitutional rights of others.” State
Farm, 538 U.S. at 419; Dang v. Cross, 422 F.3d 800, 807
(9th Cir.2005); see also ECF No. 461 (instructing jury
they “may award punitive damages only if [they] find
that a defendant’s conduct that harmed a set of plain-
tiffs was malicious, oppressive, or in reckless disregard
of the plaintiffs’ rights” and defining reckless disregard
as “complete indifference to the plaintiffs’ safety or
rights, or if the defendant acts in the face of a perceived
risk that its actions will violate the plaintiffs’ rights
under federal law”).

Examining the disparity between the actual harm
suffered by plaintiffs and the punitive damages
awarded reveals the punitive damages were not con-
stitutionally excessive. The largest multiplier here is
3.33 percent—the value of Gamel’s punitive damages
award divided by the substantive due process damages
awarded to Schneider plaintiffs. The remaining puni-
tive damages awards as to each defendant, when di-
vided by their respective compensatory damages
awards, do not reach even a single-digit multiplier. See
State Farm, 538 U.S. at 425 (“Single-digit multipliers
are more likely to comport with due process.”).

The court finds the punitive damages awarded
here were not excessive as to any defendant, given the
applicable legal standards.
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D. Williamson Act Claim

Defendants also contend the court must enter
judgment as a matter of law as to a Williamson Act
claim. Renewed JMOL Mot. at 72-74. But plaintiffs
made no such claim or any related “disguised breach of
contract claim,” Renewed JMOL Mot. at 72, and no
claim of this kind was before the jury. See ECF Nos. 74
(Second Amended Complaint), 461 (final jury instruc-
tions). Only claims for violations of procedural due pro-
cess, substantive due process, and right to petition the
government were submitted to the jury. ECF No. 461
at 15, 21-24, 26-27 (final jury instructions 14, 18, 19,
21). The court DENIES defendants’ request for re-
newed judgment as a matter of law on a non-existent
claim.

VIII. CONCLUSION

For the reasons above, the court DENIES defend-
ants’ motions for renewed judgment as a matter of law

and for a new trial. This order resolves ECF Nos. 537
and 538.

IT IS SO ORDERED.
DATED: March 31, 2018.

/s/ Kimberly Mueller
UNITED STATES
DISTRICT JUDGE
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

JOSEPH HARDESTY; Nos. 18-15772, 18-15773

etal, D.C. Nos.
Plaintiffs-Appellees, 2:10-cv-02414-KJM-KJN
2:12-cv-02457-KJM-KJN
U.S. District Court for
SACRAMENTO COUNTY, |Eastern California,

Defendant-Appellant, Sacramento

V.

and ORDER
ROGER DICKINSON; (Filed Oct. 13, 2020)
et al.,

Defendants.

Before: W. FLETCHER and R. NELSON, Circuit Judges,
and SESSIONS,* District Judge.

Judge W. Fletcher and Judge R. Nelson have voted,
and Judge Sessions so recommends, to deny Appellant
Sacramento County’s petition for rehearing en banc,
Appellees Schneider’s petition for panel rehearing and
rehearing en banc, and Appellees Hardesty’s petition
for panel rehearing and rehearing en banc. The full
court has been advised of the petitions for rehearing
en banc, and no judge has requested a vote on whether
to rehear the matter en banc. Fed. R. App. P. 35.

* The Honorable William K. Sessions III, United States Dis-
trict Judge for the District of Vermont, sitting by designation.
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The petitions for panel rehearing and for rehear-
ing en banc (Docket Entry Nos. 93, 94, 95) are DE-
NIED.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

JUDGMENT IN A CIVIL CASE

JOSEPH HARDESTY, CASE NO:
ET AL., 2:10-CV-02414-KJM-KJN

V.

SACRAMENTO COUNTY,
ET AL.,

XX - Jury Verdict. This action came before the
Court for trial by jury. The issues have been
tried and the jury has rendered its verdict.

IT IS ORDERED AND ADJUDGED

THAT JUDGMENT IS HEREBY ENTERED
IN ACCORDANCE WITH THE JURY VER-
DICT RENDERED 3/21/2017

Marianne Matherly
Clerk of Court

ENTERED: June 9, 2017

by: /s/ K. Zignago
Deputy Clerk
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