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One of Immunex’s examples describes the amino acid 
sequences of a “chimeric” antibody as 66% human and a 
“humanized” antibody as 97% human. Appellant’s Br. 8.
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Immunex, disagreeing that “fully” was necessary to convey 
an antibody’s “completely human” nature, quotes approvingly a 
district court’s remark in the accompanying litigation that 
“when human” nature, quotes approvingly a district court’s 
remark in the accompanying litigation that “when one purchases 
. . . a German Shepherd, one assumes, absent further context, 
that the seller will not deliver . . . a poodle-Shepherd mix.” 
Appellant’s Br. 24 (quoting J.A. 9035). But to the extent that 
canine metaphors are apt, more on the nose is that “brown dogs” 
plainly include “partially brown” dogs, such as a mostly brown 
dog with a white spot.
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One claim read: “An isolated antibody that competes for 
binding to human IL-4 receptor with a fully human control 
antibody . . . .” J.A. 6086 (emphasis added). A dependent claim 
then recited: “The isolated antibody . . . wherein said isolated 
antibody is a human . . . antibody.” J.A. 6087 (emphasis added).
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Immunex insists that the Board incorrectly “perceived an 
overlap between claim terms [‘human’ and ‘partially human’] 
when there is no evidence supporting such overlap.” Appellant’s 
Br. 39. We are unconvinced. Indeed, most of the claim terms 
overlap. The list also included “humanized” and “chimeric”; 
these overlap with “partially human.” 



17a 

 

                                            

 Immunex did not dispute this characterization of the 
Mosley rejection by Sanofi or the Board. 
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Jakobovits begins: “The ability to produce a diverse 
repertoire of fully human monoclonal antibodies (mAbs) may 
have significant applications to human therapy.” J.A. 6452.
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Immunex belittles this reference, Riechmann, published in 
1988 in the prominent journal Nature, as being “long-outdated” 
by 2001. Appellant’s Br. 54–55. Nonetheless, Riechmann, being 
cited in the specification, is intrinsic evidence. See V-Formation, 
Inc. v. Benetton Grp. SpA, 401 F.3d 1307, 1310–11 (Fed. Cir. 
2005). Immunex does not contest that Riechmann uses “human” 
to describe antibodies that are other than fully human. Yet 
Immunex was apparently untroubled by Riechmann’s 
nomenclature when drafting its patent.
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John D. Pluenneke, US 2002/0002132 A1, published Jan. 
3, 2002 (“the ’132 Publication,” Ex. 1016). 

2 The Leahy-Smith America Invents Act (“AIA”), Pub. L. No. 
112-29, which was enacted on September 16, 2011, made 
amendments to 35 U.S.C. § 102. AIA § 3(b). Those amendments 
became effective eighteen months later on March 16, 2013. Id. § 
3(n). Because the application from which the ’487 patent issued 
was filed before March 16, 2013, any citations to 35 U.S.C. § 102 
in this Decision are to the pre-AIA version of the statute
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A recent amendment to this rule does not apply here, 
because the Petition was filed before November 13, 2018. See 
“Changes to the Claim Construction Standard for Interpreting 
Claims in Trial Proceedings Before the Patent Trial and Appeal 
Board,” 83 Fed. Reg. 51,340 (Oct. 11, 2018) (to be codified at 37 
C.F.R. pt. 42).
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 Patent Owner asserts that we exceeded our statutory 
authority under 35 U.S.C. § 314(a) by instituting trial despite 
describing the evidence it presented with its Preliminary 
Response as “compelling.” PO Resp. 46–47. As explained in our 
Decision on Institution, however, Patent Owner’s testimonial 
evidence raised a genuine issue of material fact that was viewed 
in the light most favorable to Petitioner for the purposes of the 
Decision on Institution.  Dec. 14 (citing 37 C.F.R. § 42.108(c)). 
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We note the Petition appears to cite paragraphs from the 
’132 Publication other than the “relied-upon paragraphs.”  See, 
e.g., Pet. 19 (citing Ex. 1016 ¶¶ 10, 155).  Those citations, 
however, also describe background information regarding the 
field of technology. Thus, even including those additional 
paragraphs, our finding that the Petition relies solely on mAb 6-
2 for anticipation remains the same. 
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We are cognizant of the testimony of Patent Owner’s 
expert, Stephen Kunin, said to be “an expert in U.S. patent 
practice and procedure.” PO Resp. 3, Ex 2038. This panel, 
however, chooses not to address Mr. Kunin’s testimony, as we 
need not reach it for purposes of this Decision.  See also 37 C.F.R. 
§ 42.65(a).
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Carl J. March, John D. Pluenneke, and Larry F. O’Neal, 
US 2002/0076409 A1, published Jun. 20, 2002 (“March 
Application,” Ex. 1202).
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