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HUGHES CAMPBELL & ASSOCIATES

Attorneys at Law @ A Law Corporation

1003 Bishop Street » Suite 2525 @ Honoluly, Hawaii 96813-4292
Telephone (808) 526-97H & Facsimile (808) 521-7489 & www hughescampbellassocialys.com

April 10, 2018

Via Hand Delivery

Gary Victor Dubin, Esq. Bruce B. Kim, Esq.

Dubin Law Offices Chief Disciplinary Counse!
Harbor Court Office of Disciplinary Board

55 Merchant Street, Suite 3100 201 Merchant Street, Suite 1600
Honolulu, Hawaii 96813 Honolulu, Hawaii 96813

Re: Office of Disciplinary Counsel vs. Gary Victor Dubin
(ODC Nos. 16-0-213, 16-0-151, 16-0-147, and 16-0-326

Gentlemen:

Notwithstanding the failure of Respondent to meet his stated deadline to submit, given
the seriousness of the charges and discipline requested (as well as the likelihood for
further review of any decision returned by your hearings officer), | am receiving the late
filed material from Respondent so that a full and complete record exists for any
reviewing body.

| have had an opportunity now to have reviewed the recommendations of both Petitioner
ODC's position and that of Respondent Mr. Dubin. 1 shall be submitting, as my report,
the findings and conclusions of the Office of Disciplinary Counsel. As respects the
proposed findings and recommendations of Respondent, while researched and
consistent with his position throughout the proceeding, that the charges are “mallum
prohibitum” {that is, unlawful by rule or statute, but not evidencing wrongful intent), the
conduct at issue and the cumulative complaints warrant the result requested by the
Office of Disciplinary Counsel.

Thank you.
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Petitioner, ) 16-0-147
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)
GARY V. DUBIN, )
Respondent. )
)

HEARING OFFICER’S FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND RECOMMENDED DISCIPLINE

I. PROCEDURAL BACKGROUND

The Petition was filed on January 3, 2017. Disciplinary
Board File (“DBEF”) 1. An Amended Petition was filed on January S
2017. DBF 2.

The Petition was personally served upon Respondent Gary V.
Dubin (“Respondent”) on January 20, 2017. DBF 3. Respondent filed
his Verified Answer to Amended Petition on March 13, 2017. DBF 6.

Roy F. Hughes, Esg. (“Hearing Officer”) was appointed the
Hearing Officer in this matter on April 18, 2017. DBF 8.

The proceedings in this matter became public on April 20,
2017. DBF 9.

The initial Prehearing Conference was held on May 15, 2017.
DBF11. TheformalhearingwassetforSeptemberlB,20l7,andcontinuing

from day to day until completed. Id.



OnAugustll,2017,YvonneR.Shinmuraenteredherappearance
as lead trial counsel for Petitioner Office of Disciplinary Counsel
(“Petitioner”). DBF 13.

Petitioner’s Exhibit List and Witness List were filed on
August 21, 2017. DBF 14 and 15.

Respondent requested an extension of time to submit his
Witness List and Exhibit List on August 24, 2017. DBF 17. Respondent
asked that the deadline to submit his Witness List and Exhibit List
be extended from August 28, 2017 to August 31, 2017. DBF 17 at 2.
The Hearing Officer granted Respondent’s request for an extension on
August 24, 2017. DBF 18.

On August 31, 2017, Respondent requested another extension
of time to file his Witness List and Exhibit List from August 31, 2017
to September 1, 2017. DBF 19.

Respondent’s Exhibit List and Witness List were filed on
September 5, 2017, after the previously requested extension deadline
had expired. DBF 20 and 21.

Respondent’s Objections to Petitioner’s Witness List and
Objections to Petitioner’s Exhibits were filed on September 5, 2017.
DBF 22 and 23.

On September 5, 2017, Petitioner filed a request to extend
the time for it to file its objections to the Respondent’s Witness
List and Exhibit List from September 8, 2017 to September 13, 2017.

DBF 24.



On September 5, 2017, the Hearing Officer granted
Petitioner’s request for an extension to file its objections to

Respondent’s exhibits and witness list for September 13, 2017. DBF

25.

Petitioner’s Prehearing Statement was filed on September 8,
2017. DBF 26.

Petitioner’sMotionInLimineNo. 1Re: Precluding Respondent
fromCalling Assistant Disciplinary Counsel Jane S. Preece As a Witness
In These Proceedings was filed on September 8, 2017. DBF 27.
Petitioner’ sMotion InLimine No. 2 Re: Limiting Respondent InEliciting
Testimony from Investigator George Elerick as a Witness In These
Proceedings was filed on September 8, 2017. DBF 28. Petitioner’s
Motion InLimine No. 3Re: Limiting Respondent From Presenting Testimony
From 25 Character Witnesses was filed on September 8, 2017. DBF 29.

Petitioner’s Objections to Respondent Gary V. Dubin's
Exhibit List and Proposed Exhibits were filed on September 12, 2017.
DBF 33. Petitioner’s Objections to Respondent’s Witness List Filed
on September 5, 2017 was filed on September 12, 2017. DBF 34.

On September 20, 2017, Respondent filedaNotice of Appearance
of Counsel in which John D. Waihee, III, Gary Victor Dubin and the
Dubin Law Offices entered their appearances as “co-counsel for
Respondent for all purposes.” DBF 36.

On September 20, 2017, a second Prehearing Conference was
held. By agreement of the parties, the formal hearing was rescheduled

for November 13, 2017, and continuing on November 20, 2017, November 21,
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2017, November 22, 2017, November 27, 2017, November 28, 2017,
November 29, 2017, November 30, 2017, and December 1, 2017. DBF 37.

TheHearingOfficergrantedallthreeofPetitioner’sMotions
In Limine. DBF 37 at 3. The parties stipulated to extend the time
to complete the hearing to December 2, 20.7. Id. The time in which
the Hearing Officer could submit his report was extended to January 16,
2018. Id. All other prehearing and post~hearing dates remained the
same.

Respondent’s Opening Statement was filed on November 13,
2017. DBF 38.

TheformalhearingwasheldonNovember13,2017,November 14,
2017, November 20, 2017, November 21, 2017, November 22, 2017,
November 27, 2017 and November 28, 2017.

The following exhibits offered by Petitioner were received
inevidence:Petitioner’sExhibit(“PE")Al(Transcript(“Tr.)11/13/17
at 38:9); PEA2 (Tr. 11/13/17 at 83:2) ; PEA2-A (Tr. 11/13/17 at 83:22) ;
PE A3-5 (Tr. 11/13/17 at 88:23); PE A3-6 (Tr. 11/13/17 at 110:10);
PE A3-7 (Tr. 11/13/17 at 106:2); PE A3-8 (Tr. 11/13/17 at 106:13);
PE A4 (Tr. 11/13/17 at 114:2); PE A5 (Tr. 11/13/17 at 116:15-16) ; PE
A6 (Tr. 11/13/17 at 120:4); PE A7 (Tr. 11/13/17 at 136:9); PE A8 (Tr.
11/13/17 at 136:9) ; PE A9 (Tr. 11/13/17 at 140:6) ; PEAL1O (Tr. 11/13/17
at 142:8); PE All (Tr. 11/13/17 at 145:7-8) ; PE Al2 (Tr. 11/13/17 at
146:9) ; PE A13 (Tr. 11/13/17 at ); PE Al4 (Tr. 11/13/17 at ); PE Al5

(Tr.11/13/17at150:3);PEA17(11/13/17at164:11);PEBl(Tr.11/20/17



at 602:4) ; PEB2 (Tr. 11/27/17 at 1259:1) ; PE B3 (Tr. 11/20/17 at581:3) ;
PE B4 (Tr. 11/20/17 at 669:1-2); PE B5 (Tr. 11/20/17 at 547:20); PE
B6 (Tr. 11/20/17 at 571:17); PE B7 (Tr. 11/20/17 at ); PE B7-A (Tr.
11/20/17at575:16);PEB7—B(Tr.11/20/17at640:18);PEBB(Tr.11/20/17
at 485:12); PE B9 (Tr. 11/20/17 at 545:24) ; PE B1l0 (Tr. 11/20/17 at
553:1) ; PE B11 (Tr. 11/20/17 at 561:2) ; PE B12 (Tr. 11/20/17 at 562:14};
PE B13 (Tr. 11/20/17 at 628:24); PE Bl4 (Tr. 11/20/17 at 636:19); PE
B16 (Tr. 11/20/17 at 638:15); PE B17 (Tr. 11/20/17 at 644:12); PE B18
(Tr. 11/20/17 at 648:5); PE B19 (Tr. 11/20/17 at 653:17); PE B20 (Tr.
11/20/17 at 659:18-25) ; PE B21 (Tr. 11/20/17 at ) ; PE B22 (Tr. 11/20/17
at 672:19); PE B23 (Tr. 11/20/17 at 673:25); PE B24 (Tr. 11/20/17 at
566:11) ; PE B34 (Tr. 11/20/17 at 677:11-12); PE B35 (Tr. 11/21/17 at
909:10) ; PE B36 (Tr. 11/22/17 at 1050:18) ; PE C1-44 (Tr. 11/14/17 at
260:16-17); PE D1 (Tr. 11/22/17 at 1135:9); PE D4 (Tr. 11/22/17 at
1126:7) ; PED5 (Tr. 11/22/17 at 1140:1) ; PED6 (Tr. 11/22/17 at1143:10);
PE D7 (11/22/17 at 1144:6); PE D8 (11/22/17 at ); PE D9 (Tr. 11/22/117
at 1158:8); PE D10 (Tr. 11/22/17 at 1158:24); PE D11 (Tr. 11/22/11
at 1160:16) ; PE D12 (Tr. 11/22/17 at 1163:10); PE D13 (Tr. 11/22/17
at 954:2-3); PE D14 (Tr. 11/22/17 at 955:14-15); PE D15 (11/22/17 at
956:10-11) ; PE D16 (11/22/17 at 957:25); PE D17 (11/22/17 at 960:9) ;
PE D18 (Tr. 11/22/17 at 962:7); PE D19 (Tr. 11/22/17 at 963:4); PE
D20 (11/22/17 at 965:1); PE D21 (Tr. 11/22/17 at 966:4); PE D22 (Tr.
11/22/17at968:18);PED23(Tr.11/22/17at969:25);PED24(Tr.11/22/17

at 970:11); PE D25 (Tr. 11/22/17 at 971:2); PE D26 (Tr. 11/22/17 at
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972:8); PE D27 (Tr. 11/22/17 at 976:12-13); PE D28 (Tr. 11/22/17 at
949:24) ; PE D29 (Tr. 11/20/17 at 434:1-3); PE D30 (Tr. 11/20/17 at
434:23); PE D31 (Tr. 11/22/17 at 437:7-9); PE D32 (Tr. 11/20/17 at
1134:10-13) ; PE E1 (Tr. 11/13/17 at 91:10; 11/28/17 at 1492:23-24) ;
PE E2 (Tr. 11/28/17 at 1492:15-16); PE E3 (Tr. 11/20/17 at 431:7);
and PE E4 (Tr. 11/22/17 at 1177:7).

The following exhibits offered by Respondent were received

in evidence at the hearing:

Respondent’s Exhibit (“RE”) RE AA (Tr. 11/14/17 at 387:4-5) ;
RE 1 (Tr. 11/28/17 at 1363:3-4); RE 2 (Tr. 11/20/17 at
460:4-5) (conditionally admitted); RE 2-A (Tr. 11/20/17 at 532:16);
RE 4 (Tr. 11/28/17 at 1427:21-23); RE 5 (Tr. 11/22/17 at 999:22); RE
7 (Tr. 11/28/17 at 1389:10); RE 8 (Tr. 11/28/17 at 1371:23-24); RE
9 (Tr. 11/28/17 at 1406:11-12); RE 10 (Tr. 11/28/17 at 1492:8); RE
11 (Tr. 11/28/17 at 1492:8); RE 12 (Tr. 11/28/17 at 1492:8); RE 13
(Tr. 11/20/17 at 515:3-4) (withdrawn in part Tr. 11/27/17 at 1230:4-6
and 1233:1-7); RE 14 (Tr. 11/28/17 at 1492:8); RE 15 (Tr. 11/28/17
at 1492:8); RE 16 (Tr. 11/28/17 at 1492:8) ; RE 17 (Tr. 11/21/17 at
851:15-16) ; RE 18 (Tr. 11/28/17 at 1492:9); RE 19 (Tr. 11/28/17 at
1426:17-21) ; RE 23-A/B (Tr. 11/21/17 at 836:13); RE 26 (Tr. 11/21/17
at 853:23-24); RE 36 (Tr. 11/20/17 at 507:21-23) ; RR-1 (Tr. 11/28/17
at 1492:5); RR-3 (Tr. 11/28/17 at 1493:22-1494:2) ; RR~-4 (Tr. 11/28/17

at 1493:22-1494:2).



On December 1, 2017, the Hearing Officer issued his Order,
Re Post-Hearing Process. DBF 51. The Hearing Officer directed that
no post-hearing briefs or memoranda shall be filed in the case, but
each party shall file their respective proposed Findings of Fact,
conclusions of Law, and Recommendation for Discipline on or before
30 days following the filing and service of the last of the seven days
of transcripts of the formal hearing. 1Id. at 1-2.

On December 1, 2017, the Hearing Officer requested an
extension of the 7-month deadline to complete his report on the matter.
DBF 52. The Hearing Officer requested an extension to March 15, 2J18.
Id. at 2.

The Hearing Officer’s reguest for an extension to March 15,
2018 was granted on December 12, 2017. DBF 53.

On January 18, 2018, Petitioner requested a thirty-day
extension of time to file its proposed findings of fact, conclusions
of law, and recommendation for discipline from January 21, 2018 to
February 22, 2018. DBF 55. The request was granted on January 23,
2018. DBFb56. The deadline for both parties to submit their respective
proposed findings of fact, conclusions of law, and recommendation for
discipline was extended to February 22, 2018.

On February 16, 2018, Respondent filed a letter requesting
arequestforathirty-dayextensionoftimetofilehisproposedFindings
ofFact,ConclusionsofLawandRecommendedDisciplinefromFebruary 22,
2018. DBF 57. Petitioner’srequestwasgrantaﬂbytheHearingOfficer

on February 22, 2018. DBF 59. The parties’ proposed Findings of Fact,
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ConclusionsofLaw,andRecommendedDisciplinewerenowdueonwbrch 22,
2018. Id.

OnFebruary26,2018,theBoardgrantedtheHearingOfficer’s
Seconleequest1x>Extend'7—Month Deadline [Re: DBF 60]. DBF 62. Under
the Order, the 7-Month Deadline was extended to April 21, 2018. No
further extensions would be permitted.

II. FINDINGS OF FACT

Thefollowingfactswereestablish@dbyclearandconvincing
evidence at the hearing:

A. JURISDICTIONAL FACTS

il, Petitioner is a duly organized office existing under
the Rules of the Supreme Court of Hawai’i (“RSCH”) Rule 2, and 1its
address is 201 Merchant Street, Suite 1600, Honolulu, Hawai‘i 96813.
DBF 1.

2% Respondent was admitted to the practice of law in the
State of Hawai’i on October 15, 1982, and was assigned Attorney Number
3181. PE Al. Since being admitted to the Bar of the Supreme Court
ofHawai‘i,Respondenthasregisteredandpaidhisattorneyregistration
fees and bar dues through December 31, 2017. Id. Respondent’s last
known address on file with the Hawaii State Bar Association is Harbor
Court, Suite 3100, 55 Merchant Street, Honolulu, Hawai‘i 96813. Id.

B. ODC 16-0-151 (Joe Smith, Complainant)

3. Respondent was convicted on January 30, 1995, of three

misdemeanor counts for willfully failing to file federal income tax



returns in the United States District Court for the District of Hawai ‘1l

(U.S. v. Dubin, CR 93-01434 MLR 01). PE A3-5.

q. Respondentwassentencedto30nmnthsinfederalprison.
PE A3-5 at 2.

5. Following his conviction, Respondent was incarcerated
for 19% months at Boron Federal Prison Camp, Terminal Island Federal

Correction Center, and Lompac Federal CorrectionCenter. Tr. 11/13/17

at 87:11-20.

6. Respondenttestifiedthathis1995convictionhasnever
beenreversedonappeal,vacated,annulled,orexpunged. Tr. 11/13/17
at 86:18-87:7.

7. On or about July 23, 2008, Respondent submitted an
application for a mortgage solicitor’s license to of the Hawai’l
Department of Commerce and Consumer Affairs (“DCCA”). PE A3-6.

8. Respondent reviewed the application before he signed
it. Tr. 11/13/17 at 108:19-21; and 109:16-20.

9. After reviewing his application, Respondent made a
handwritten correction to his answer to Question No. 3 from “yes” to
“no”, before signing and submitting the application. PE A3-6.

10. OQuestion No. 8 of the application asked “[i]ln the past

20years,haveyoueverbeenconvictedofeacrimeinumichtheconviction

has not been annulled or expunged?”

W

11. Respondent answered Question NoO. 8 “no”. PE A3-6.



12. Respondent never corrected this misrepresentation on
hisapplicationbeforesigningandsubmittingit1x>theDCCAcn1July 23,
2008.

13. When he signed the application, Respondent certified
that the “statements, answers and representations made on this
applicationaretrueandcorrectﬁ’ PEA3-6. He further certifiedthat
he “[understood] that any misrepresentations is grounds for refusal
to grant or subsequent revocation of this license”. Id.

14. OnNovember9,2010,inMBS2009—14—L,theDCCA,through
its Regulated Industries Complaint Office, filed a petition to revoke
Respondent’s mortgage solicitor license. PE A2.

15. Following a hearing on March 29, 2011, the DCCA's
petitionwasgrantedonAprilZl,2011,byentryoftheHearingOfficer’s
Findings of Fact, Conclusions of Law and Recommended Discipline. PE
A5,

16. The Thearing officer specifically found that
Respondent’s answer to Question No. 8 was “untruthful within the terms
of HRS § 436B-19(2).” PE A5 at 9.

17. ©On June 9, 2011, the Director’s Final Order was issued
adopting the hearing of ficer’s recommended decision and concluding
that Respondent violated HRS S§§ 436B-19(2), 436b-19(5) and 454-4 (b) .
PE A9 at 1-2.

18. The Final Order revoked Respondent’s mortgage
solicitor’s license and fined Respondent $1,000.00 payable within

sixty-days of the Final Order. PE A9 at 2.

-10-



19. On February 13, 2012, Judge Nishimura, Judge of the
Circuit Court of the First Circuit, State of Hawai‘’i, issued her Order
Affirming the Director’s Final Order against Respondent. PE Al0.

20. Respondent appealedJudgeNishimura’sOrderonMarch 6,
2012, to the Intermediate Court of Appeals (“ICA”). PE Al2.

21. The ICA entered a Summary Disposition Order on June 3,

2015. Dubin Financial LLC v. Mortgage Brokers and Solicitors Program,

CAAP-12-0000135, 2015 Haw. App. LEXIS 271 (Haw. June 3, 2015). PE
Al5. In its Summary Disposition Order, the ICA found there was
substantial evidence to support the hearing officer’s determination
that violations occurred. The ICA foundthat Respondent didnot dispute
that misrepresentations regarding his prior conviction occurred. Id.
at4. The ICA further found that themisrepresentationswere “material”.
Id. at 7.

22. Respondent did not seek reconsideration of the ICA’s
Summary Disposition Order, nor did he file an appeal with the Hawai’il
Supreme Court. Tr. 11/13/17 at 163:5-14.

Oe 0ODC-16-0-213 (ICA Complaint)

CAAP 12-0000070

23. On February 3, 2012, Respondent filed a Notice of Appeal

to the ICA on behalf of his clients. Ke Kailani Partners, LLC v. Ke

Kailani Development, LLC, CAAP 12-0000070 (“Ke Kailani Appeal”). PE

C2. The Notice appealed from four separate rulings entered against

his clients, the defendants, in the case of Ke Kailani Partners, LLC

v. Ke Kailani Development, LLC, Civil No. 09-1-2523-10 BIA. Id.
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24. OnFebruary21,2012,theClerkintheKeKailaniAppeal
issuadaDeficiencyNoticeadvisingRespondentthathisNoticeoprpeal
didnotincludetheCivilAppealsDocketingStatement(“CADS”)required
by Hawaii Rules of Appellate Procedure (“HRAP”) 3.1. PE C3 at 4.
Respondent was directed to file his CADS on or before March 2, 2012.

25. Respondent knew based upon his experience that he had
to file the CADS on time. Tr. 11/14/17 at 264:20-25.

26. Respondent filed his CADS as instructed on March 2,
2012. PE C4.

27. On March 2, 2012, the ICA issued a Notice of Entering
Case on Calendar. PE C5. Respondent’s Jurisdictional Statement was
due on April 2, 2012. The Opening Brief was due on May 2, 2012. Id.

28. Respondent failed to file a Jurisdictional Statement
on or before April 2, 2012, and did not file his Opening Brief on or

pefore May 2, 2012.

29, On July 10, 2012, the ICA issued a Default of Statement
of Jurisdiction & Opening Brief. PEC6. Respondent was notified that
his failure to timely file the Jurisdictional Statement and Opening
Brief would be brought to the attention of the ICA on July 20, 2012
for such action as the ICA deemed proper. Respondent was put on notice
that the appeal may be dismissed pursuant to HRAP Rule 30. Id. at
2.

30. Respondent finally filed the Jurisdictional Statement

nine days later on July 19, 2012. PE c7.
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31. The ICA issued its (1) Order Granting Motion For Leave
to File Late Jurisdictional Statement; (2) Denying Without Prejudice
Mot ion For Extension to File Opening Brief; and (3) Order to Show Cause
on July 23, 2012. PE C9.

32. The ICA ordered Respondent “o show cause within 15 days
of the date of the order why he had failed to comply with the deadlines
in the case. PE C9 at 3.

33. OnAugust30,2012,theICAissueditsOrderforSanction
against the Respondent in the Ke Kailani Appeal. PEC10. The ICA found
that Respondent had failed to show good cause why sanctions should
not be imposed for his failure to timely file a CADS, an Opening Brief
or timely reguest an extension to file the Opening Brief.

34. TheICAnotedinitsorderthatRespondentwaspreviously
been sanctioned in other appellate cases, including appeal numbers
30698 and CAAP-11-0000485. PE C10.

35. The ICA imposed a $150.00 monetary sanction against
Respondent for his failure to comply with the orders and rules of the
court. PE Cl10. The ICA further instructed the appellate clerk to
immediately send Petitioner a copy of the order to review whether
Respondent’s conduct violated any of the Hawaii Rules of Professional
Conduct, including but not limited to, HRPC 1.3. Id. at 2.

CONSOLIDATED CASES CAAP-12-0000070 AND CAAP-12-0758

36. On October 5, 2012, the ICA entered an order
consolidating case numbers CAAP-12-0000070 and CAAP-12-0000758. PE

c12. All future filings were to be made under CAAP-12-0000758. The
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TCA ordered that the briefing should proceed according to HRAP Rule
28. Id. at 3.

37. OnDecember 3, 2012, Respondent was granteda thirty-day
extension to file his Opening Brief to January 3, 2013, by the clerk
of the court. PE Cl13.

38. On January 7, 2013, the ICA granted Respondent’s motion
to extend the time to file his Opening Brief until January 31, 2013.
PE C13 at 3.

39. OnJanuaryZB,2013,theICAissuaﬂanOrderl)Grantimg
In Part and Denying In Part and Denying In Part Plaintiff-Appellee
Ke Kailani Partners, LLC’ s Motion for Reconsideration Filed on January
15, 2013; 2) Order to Show Cause; and 3) Motion is Denied In All Other
Respects. PE C16.

40. TheICAgrantedRespondentrelieffromdefaultandleave
to file a late Opening Brief by January 31, 2013.

41. The ICA ordered the Respondent to show good cause why
he failed to file his Opening Brief or timely request an extension
of time to file the Opening Brief within 15 days of the date of its
Order. PE Cl6 at 3.

42. RespondentfiledhisOpeningBriefonJanuary31,2013.
PE C17.

43. On March 1, 2013, Plaintiff-Appellee Ke Kailani
Partners LLC filed a Motion to Dismiss Appeal, or, In the Alternative,

to Strike Opening Brief. PE C18.

-14-



44. On March 27, 2013, the ICA filed its Order Re
Plaintiff-Appellee Ke Kailani Partners LLC’s Motion to Dismiss Appeal
or, In the Alternative, to Strike Opening Brief Filed March 1, 2013.
PE C19. The ICA listed seven HRAP Rule 28 violations committed by
Respondent in his Opening Brief. Id. at 3-4. The ICA struck
Respondent’s Opening Brief. It granted Respondent’s clients leave
to file an Amended Opening Brief in compliance with HRAP Rule 28, not
to exceed 35 pages in length, within ten days of the order. Id. at
4-5. The ICA advised Respondent permission to extend the deadline
to file the Amended Brief would not be granted. Id. at 5.

45. Respondent filed his amended Opening Brief on April 8,
2013. PE C20.

46. On April 29, 2016, the ICA issued an order finding that
Respondent’s Amended Opening Brief “is in substantial non-compliance
with the Hawai ‘i Rules of Appellate Procedure (HRAP) Rule 28(b)”. PE
C21 at 2.

47. In light of Respondent’s “repeated violations of court
rules”, the ICA ordered that Respondent be referred to Petitioner for
initiation of an investigation of his conduct in the case. PE c21
at 2.

CAAP-13-0004290

48. OnOctober 21, 2013, Respondent filed a Notice of Appeal

to the ICA on behalf of his clients, the plaintiffs in Ke Kailani

Development LLC v. Ke Kailanl Partners LLC, Civil No. 11-1-1577-07

GWBC. PE C23.
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49. The case was assigned appeal no. CAAP-13-0004290.

50. On November 13, 2013, the ICA clerk issued a Deficiency
Notice to Respondent that he had failed to file the CADS required by
HRAP 3.1. PE C24. Respondent was given until November 23, 2013 to
correct the deficiency or the ICA could impose sanctions against him,
including monetary sanctions.

51. Respondent filed his CADS on November 24, 2013, a day
after the November 23, 2013 deadline set by the clerk. PE C25.

52. On January 6, 2014, February 10, 2014, May 1, 2014,
and May 15, 2014, Respondent received extensions of time to file his
Opening Brief. PE C26 and C29. The final extension gave Respondent
until May 21, 2014, to file his Opening Brief. Respondent failed to
file his Opening Brief by May 21, 2014.

53. OnMay30,2014,theICAfiledeanoticeentitledDefault
of Opening Brief (ND2). PE c31. The ICA advised the Respondent that
the matter of the Respondent’s failure to file his Opening Brief by
the May 21, 2014 deadline would be brought to the attention of the
ICA on June 9, 2014, for such action as the court deems proper.

54. On June 17, 2014, the ICA issued its Order 1) Granting
In Part the June 8, 2014 Motion for Leave to File Late Opening Brief
Forthwith; and 2) Order to Show Cause. PE C33.

5. The ICA made the following findings in its Order:

(1) Theopeningbriefis:hldefaultas<3fMay 21,

2014, as Appellants, through counsel Gary Victor

Dubin, were notified pursuant to the May 30, 2014

notice of default, and as such, the instant motion
for leave to file late opening brief forthwith
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should more properly be entitled, and the court
Wwill review the instant motion as, a motion for
relief from default (Motion).

(2) Onat least two prior occasions, Appellants,

throughcounaelGaryVictorDubin,filedeimotion

for extension of time tc file the opening brief

on the due date and this court twice cautioned

counsel that such extension requests should be

filed prior to the due date, and on the last order

warned counsel that future failure to comply may

result in sanctions, and counsel failed to comply

despite prior warnings.

(3)Appellants,throughcounselGaryVictorDubin,

file the instant Motion almost three weeks after

the last opening brief due date of May 21, 2014,

requesting\xafileailateopeningbriefforthwith,

indicating filing “on or before June 11, 2014"

because of the workload of counsel Gary Victor

Dubin, which, with variation in type of work, has

been a basis of the three prior requests for

extensions.
PE C33 at 1-2.

56. The ICA ordered Respondent to show cause within ten
days why he should not be sanctioned for failing to file requests for
extensions of the opening brief deadline prior to the due date despite
two prior cautions by the court and for failure to timely file the
opening brief. PE C33 at 3.

57. Respondent filed his Opening Brief on June 18, 2014.
PE C34.

58. On July 17, 2014, the ICA issued an Order imposing
sanctions against Respondent for his conduct in CAAP-13-0004290. PE
C35. The ICA noted in its Order that the Respondent, in addition to

CAAP-13-004290, had been sanctioned in five prior cases for failing

to file the opening brief which resulted in three sanction orders,
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with the last two sanctions being for $150.00 each. See, PE C40, C41,
Cc42, C43, and C44. The ICA found that the Respondent failed to show
goodcausewhyheshouldnotbesanctionedandimposeda$200.00n@netary
sanction against Respondent. PE 35 at 2.

59. Respondent testified that he 1is an experienced
appellate attorney and stipulated that he is very familiar with the
appellate rules he had to follow. Tr. 11/14/17 at 264:7-19; 265:1-8;
and 272:9-12.

60. Respondent testified that when he receives an order
froman appellate court, he reads the order. Tr.11/14/17 at 292:19-24.

D. ODC No. 16-0-147 (Robert Andia, Complainant)

61. Robert K. Andia and Carmelita A. Andia, hereinafter
collectively referred to as the “Andias”, retained Respondent on or
about February 17, 2012, to provide a foreclosure defense against an
anticipated foreclosure action.

62. Respondent had the Andias sign a written retainer
agreement prepared by his office. PE B3.

63. There was no foreclosure action pending against the
Andias at the time they retained Respondent. Tr. 11/20/17 at 594:3.

64. The bank did not initiate a foreclosure action against
the Andias until about four months later. Tr. 11/20/17 at 594:10.

65. Mr. Andia does not know if Respondent did any work on

their case during the first four months. Tr. 11/20/17 at 594:14.
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66. The retainer agreement stated in § 4 that “[iln
foreclosurecasesweareexperimentingwithanﬁnimumflatfeeretainer,
subject to reevaluation as the case proceeds.” PE B3 at 1.

67. TheRespondent’sretaineragreementprovidedthatfees
for associate attorneys would be billed to the Andias at “between $250
and $150 per hour”. PE B3 at 2, 1 10.

68. Mr. Andia testified that he was told by Respondent that
the agreement was a flat fee agreement. Tr. 11/20/17 at 597:55-19.

69. Respondent agreed that his retainer agreement did not
trump the rules of professional conduct. Tr. 11/27/17 at 1290:24.

70. Respondent agreed that he was in an attorney client
relationshipu&th1jn3Andiasafterlwasignedtheirretaineragreement.
Tr. 11/27/17 at 1293:5.

71. The Andias paid Respondent the agreed upon retainer
of $16,500.00 on February 23, 2012, which was deposited into the
Respondent’s CTA on February 27, 2012. Tr. 11/20/17 at 598:9-13; Tr.
11/21/17 at 768:12; and PE Bl.

72. Mr. Andia testified that they never agreed to change
theagreementfromaflatfeeagreementafteritwassigned. Tr.11/20/17
at 601:14. He also testified that they never agreed to pay for
associate’s time at $385.00 an hour at any time after he signed the
agreement on February 17, 5012. Tr. 11/20/17 at 601:17.

73. Mr. Andia testified that the Respondent never made any
changes to their retainer agreement either verbally or in writing.

Tr. 11/20/17 at 614:1-4.
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74. Respondent initially assigned his associate, Andrew
Goff (“Goff”) to work on the Andias’ case.

75. Goff worked as an associate at the Respondent’s office
from 2011 into 2015, when he left the Respondent to work at the Hawaii

Attorney General’s Office. Tr. 11/20/17 at 485:19-25; and 486:16.

76. Goffwas licensed topractice law inHawalionMarch 21,
2011. PE 8.
77. Goff was never awarded loadstar fees at the rate of

$385.00 an hour from any court during the time he worked at the
Respondent’s office. Tr. 11/20/17 at 493:2.

78. Goffwasneverleadtrialcounseljjlanycasein(ﬁrcuit
Court or the U.S. District Court for the District of Hawaii during
the time he worked for the Respondent. Tr.11/20/17 at 493:18-24.

79. Goff testified that while he worked for the Respondent,
invoiceswerepreparedonly inasmall percentageof cases. Tr.11/20/17
at 496:10-14.

80. RichardForrester(“Forrester”)workedaseﬂlassociate
at the Respondent’soffice from2012to2016. Tr.11/20/17at536:16-17.

81. He was assigned to the Andias’ case after Goff left
the Respondent’s office. Tr. 11/20/17 at 539:8.

82. Forrester graduated from law school in 2011. Tr.
11/20/17 at 535:10-11. He was not admitted to the Hawaii bar until

November 5, 2012. Tr. 11/20/17 at 6-7; and PE B9.
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83. Forrester testified that he was never awarded loadstar
feesbyanyHawali ‘i court between2012and2015. Tr.11/20/17at578:2-11.
He also testified that he was never awarded loadstar fees by any Hawai ‘i
court at the rate of $385.00 an hour for the period 2012 through 2015.
Tr. 11/20/17 at 578:23-579:2.

84. Forrester never tried a case in any Hawai‘i circuit
court or before the United States District Court for the District of
Hawaii during the time he worked for the Respondent. Tr. 11/20/17
at 579:3-10.

85. Forrester testified that the settlement check was to
be paid to the Andias under the terms of the Settlement Agreement and
Release dated October 5, 2015. PE B24; Tr. 11/20/17 at 566:16-24.

86. The Andias agreed that the settlement would be paid
to them and not Respondent. Tr. 11/20/17 at 615:12-23.

87. Mr. Andia testified that the Andias agreed as part of
the settlement to pay the settlement proceeds to thelr servicer to
cure arrearages owed to the servicer. Tr. 11/20/17 at 609:7-23; and
617:1-11; and 11/21/17 at 789:22-790:5.

88. The Respondent never read the Andias’ settlement
agreement. Tr. 11/27/17 at 1243:19-24.

89. The Respondent agreed that the Bank of America was to
pay the Andias the $132,000.00 under their settlement agreement. Tr.
11/27/17 at 1313:25.

90. Forrester testified that the Andias’ signatures on the

back of the check dated October 26, 2015, were not the same as the
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Andias’ notarized signatures on the Settlement Agreement and Release
dated October 5, 2015. Tr. 11/20/17 at 573:12 and 573:23.

91. Mr. Andia testified that the Respondent attempted to
make the endorsements on the check appear as though two different
individuals had signed his wife and his names on the settlement check.
Tr. 11/21/17 at 800:15-801:8.

92. Respondent admitted that he received the Andias’
settlement check on November 3, 2013, filled out a deposit slip and
deposit@jitthesamedayeﬂ:2:48p.m. Tr.11/27/17 at 1260:4; 1266:20;
1274:2-7; and 1274:8-10; and PE B6.

93. Respondent admitted that he signed the Andias’
signatures on the back of the October 26, 2013 settlement check and
deposited it into his CTA on November 3, 2013, without notifying the
Andias. Tr. 11/20/17 at 572:5-7; Tr. 11/22/17 at 1067:20-24;
1072:5-10; 1072:13-16; and 1087:1-6; and PE BS6.

94. Neither the Respondent nor Forrester told the Andias
that they had received the Andias’ settlement check on November 3,
5015. Tr. 11/20/17 at 550:5-11; and 564:25-565:7; and Tr. 11/21/17
at 806:1-8.

95. Respondent did not have the Andias’ consent to endorse
theirsettlementcheckforthenuardeposititjxﬂxahisCTA. Tr. 11/20/17
at 634:10-635:7; and 635:15.

96. 1If Mr. Andia knew that Respondent was going to deposit
the settlement check and withdraw money from it, he would not have

agreed to settle. Tr. 11/20/17 at 634:10-635:7; and 643:11-15.
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97. On November 7, 2015, Respondent sent a letter to the
Andias. PE B7.

98. Respondent enclosed an undated invoice 1in which he
claimed attorneys’ fees and costs of $78,202.87 for services and costs
allegedlyrenderedbetweenEébruary17,2012throughNovember6,2015,
less the Andias’ retainer of $16,500.00, for anet payable to Respondent
of $61,702.87, representing 47% of the Andias’ entire settlement. PE
B7A at 4.

99. Respondent retained an additional $8,000.00 on top of
the $61,702.87 to “replenish retainer” ever. though he already informed
Mr. Andiathat hewouldn’ tdoany furtherworkonhiscaseasof November 6,
2015. PE B7A at 4.

100. After deducting his claimed fees and costs and the
additional “retainer”, the Respondent sent the Andias a check for
$62,297.13 as their share of the settlement. PE B7B.

101. Respondent claimed that his payment to the Andias was
“very generous of him”. Tr. 11/22/17 at 1097:10-16.

102. Accordingtx)theRespondent'sinvoice,}uehadexhausted
the Andias’ retainer within the first eight days of billings. Tr.
11/21/17 at 734:6-20. Yet the Respondent never asked the Andias to
replenish their retainer during the entire time he represented them.
Tr. 11/21/17 at 733:9-12.

103. Respondent never gave the Andias an opportunity to

review his invoice before sending them his letter on November 7, 2015.
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Tr.11/20/17at647:1;Tr.11/21/17at900:10—20;906:18—22;1094:15—24;
and 1095:8-13; and PE Bl6.

104. Respondent claimed that he could, under the Rules of
Professional Responsibility, propose any distribution of their

settlement funds to the Andias that he wanted to. Tr. 11/21/17 at

1095:19-24.

105. Prior to sending them an invoice on November 7, 2015,
Respondent had never notified the Andias that he had taken any money
out of their CTA account. Tr. 11/21/17 at 1106:11-22.

106. After he received Respondent’s invoice, Mr. Andia
reviewed it and found a number of discrepancies and irregularities.
Tr. 11/20/17 at 647:8.

107. In an email dated December 15, 2015, Mr. Andia informed
Respondent that he was disputing charges contained in his invoice.
PE B18.

108. Mr. Andia testified that they agreed under the 2012
retainer agreement to compensate Respondent for his associates’ time
at the rate of $250 to $150 an hour, yet the Respondent’s invoice billed
outassociates,specificallyGoffenmiForrester,atthe1xﬂxeof$385.00
per hour from the beginning of their representation in 2012 through
5015. Tr. 11/20/17 at 649:19-650:18.

109. Respondent’sinvoicechargedtheAndias$385.00anhour
for Forrester’s time from February 22, 2012 through August 30, 2012,
even though Forrester was not admitted to practice law in Hawai‘i at

that time. PE 7-A at 1.
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110. Respondent’s invoice overcharged the Andias for Goff'’s
and Forrester’s services by $19,885.00, after calculating the total
number of hours attributed to Goff and Forrester at $250.00 an hour,
the highest agreed upon rate for associates. Tr. 11/20/17 at
651:25-652:22; and 652:24-25; and PE B18.

111. Despiteattemptskn/Mr.Andiaix:getRespondenttorepay
these overcharges, Respondent failed to do so. Tr. 11/20/17 at 674:25.
Respondentinsteadthreatenedtx;addadditionalchargestx>hisinvoice
or tried to negotiate with Mr. Andia to avoid having to pay him back
for the overcharges. PE 19, 20, 21, 22, 23,

112. Mr. Andia had to contact opposing counsel, Patricia
McHenry (“McHenry”), to get a copy of the settlement check because
Respondent would not give it to him. Tr. 11/20/17 at 682:4-7.

113. Respondent told Mr. Andia in a November 6, 2015 email
that he was not the “Hawaii Legal Aid Society”. PE Bl2.

114. In the same November 6, 2015 email, Respondent advised
Mr. Andia that he was immediately stopping work on his case and that
he should look for replacement counsel immediately. PE Bl2.

115. Respondent told Mr. Andia in a November 6, 2015 email
to “[s]top making a complete ass out of yourself.” PE Bld4.

116. Respondent testified that he didn’t even remember the
Andias. Tr. 11/21/17 at 1107:21-24.

117. In response to an email from the Respondent on

December 23, 2015, Mr. Andia replied in part as follows:
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[Dubin] 6. I went over the invoice with you
beforehand and in my office you voiced no
objections once I answered your gquestions, yet
you now complain with hyperbole and threats.

[Andia] This is a flat lie. Youdid not go over

the invoice with me “beforehand”. You sent me

the invoice by mail after you received and cashed

a check made out to Carmelita and I. In fact,

you would not provide me with an invoice until

after you cashed the check made out to us, even

though I had requested the invoice weeks prior.

Ibroughtthediscrepanciestoyourattentionwhen

I pickedupmy files. I waited until then because

you were still withholding $8,000 of ours and I

didn’t trust you to pay me if I brought up the

discrepancies to your attention.
PE B23.

118. Respondent sent an email to opposing counsel, McHenry,
on January 12, 2016, in which he complained that Mr. Andia was looking
for every way to cause trouble and defame him. PE B34. In the same
email, Respondent disclosed confidential attorney-client
communications to McHenry.

119. Mr. Andia had never consented verbally or in writing
for the Respondent to disclose confidential attorney-client
communications to McHenry. Tr. 11/20/17 at 682:2-25.

120. The settlement resolved the Andias’ counterclaim.
However, it did not resolve the foreclosure action against the Andias.
Tr. 11/27/17 at 1325:13.

121. At the beginning of the hearing on November 20, 2017,

and before Mr. Andia testified that day, Respondent’s counsel

represented to the Hearing Officer that he would be filing a defamation
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lawsuit against Mr. Andia. Tr. 11/20/17 at 418:14-419:3.
Respondent’s counsel further represented that he was making such
disclosure “so that [Mr. Andia’s] fully aware if he is geing to show
up in these proceedings that what he says here may be used elsewhere
and so he might want to consider whether he will appear alone or not.”
Id. at 418:14-19.

E. ODC 16-0-326 (ROBERT KERN COMPLATINANT)
Washington Bankruptcy Action

122. On December 23, 2105, the Respondent and Michael E.
Harkey (“Harkey”) entered into a retainer agreement. PE D1. Harkey
agreed to hire the Respondent and pay him a $16,753.91 retainer. Id.
at 3.

123. Under the terms of the retainer, the Respondent was
to “[rleview of Existing Litigation in Client’s cases in Bankruptcy
Court,WesternDistrictofWashingtonStateandinUnitedStatesDistrict
Court, Las Vegas, Nevada, and Client’s related loans for the purpose
of preparing a litigation plan for Client.” PE D1 at 3.

124. On January 3, 2016, Harkey and Respondent entered into
a second retainer agreement. PE D2. Harkey agreed to pay Respondent
a $28,272.24 retainer. Id. at 3.

125. Under the terms of the second retainer, the Respondent
was to conduct a “[rleview of Existing Litigation in Client’s cases
hﬁBankruptcyCourt,WesternDistrict<yEWashingtonStateandjjnUnited

States District Court, Las Vegas, Nevada, and Client’s related loans
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for the purpose of preparing a litigation plan for Client and filing
lawsuits.” PE D2 at 3.

126. On January 15, 2016, Respondent filed a Declaration
in the Washington Bankruptcy case in support of Harkey’s request for
an extension of time which consisted of four numbered paragraphs on
a single page. PED3. Inhis Declaration, Respondent represented that
he had been retained by Harkey and “could make a contribution to this
Court’s understanding of the jurisdictional issue under review and
prepare a Second Amended Complaint accordingly.” Id. at 3 of 10.

127. At the time he submitted his Declaration in the
Washington Bankruptcy case, the Respondent was not admitted to practice
law in that court. Tr. 11/22/17 at 1125:12-19; and PE D32 at 2.

128. On January 22, 2016, the Washington Bankruptcy case
was dismissed by the Judge, sevendays after Dubin filed his Declaration
on January 15, 2017. Tr. 11/22/17 at 1126:24-1127:15; and PE D4.

129. The Respondent sent Harkey a text message on January 23,
2016, informing himthat the Bankruptcy Judge dismissed his adversary
proceeding saying that he gave him enough time. PE DS.

130. Harkey wired $20,000.00 into the Respondent’s CTA on
January 25, 2016. Tr. 11/22/17 at 1143:7; PE D6; and PE D7.

Las Vegas Action

131. Respondent attempted to have Harkey execute a third
retainer agreement for the purpose of representing Harkey in a pending

case in the U.S. Dist. Court for the District of Nevada, Harkey v.
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IS Bank, N.A., Case No. 2:14-cv-00177-RFB-GWF (“Las Vegas action”).

PE D8 at 3.

132. In the third retainer agreement, Respondent set the
fee at $100,000.00 with an initial retainer of $25,000.00 which was
already paidby Harkeyon April 1, 2016. PEDS8 at 3. The third retainer
agreementdoesnotnentionoraccountfortheinitial$20,000.00already
paid to Respondent by Harkey. Id.

133. Harkey never signed and returned the third retainer
to Respondent. Tr. 11/22/17 at 1155:20-22.

134. Harkey did pay Respondent the $25,000.00 noted in the
third retainer agreement on April 1, 20l6. PE D7.

135. OnApril 21, 2016, Respondent filed a Verified Petition
seeking leave to appear pro hac vice in the Las Vegas action. PE D9.

136. He also filed a Verified Petition seeking to have his
associate, Frederick John Arensmeyer, admitted pro hac vice in the
Las Vegas action. PE D10.

137. On April 27, 2016, six days later, Harkey’s Las Vegas
counsel, Richard Segerblom, filed a Motion to Withdraw Petitions for
Pro Hac Vice in the Las Vegas action. PE D11.

138. The Order Granting the Motion to Withdraw Petitions
was granted on May 2, 2016. PE D12 at 2.

Robert Kern’s Complaint Seeking an Accounting From
Respondent.
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139. On May 25, 2016, Harkey hired a Las Vegas attorney,
Robert Kern (“Kern’”), topursue an accountingandreturn of the unearned
balance of the $45,000.00 in retainers he had paid Respondent.

140. Kern first contacted Respondent on May 31, 20l6. Tr.
11/22/17 at 953:11; and PE D13. He asked the Respondent to contact
him if he had any gquestions. PE D13.

141. Despite numerous assurances from the Respondent that
he would produce the accounting as requested by Kern, no accounting
was forthcoming.

142 . After trying for over two months to get the Respondent
to comply with his requests, Kern advised the Respondent on August
9, 2016, that if Respondent did not produce the requested accounting
by August 12, 2016, he would have no choice but to report the matter
to the Office of Disciplinary Counsel. Tr. 11/22/17 at 963:21-962:2;
and PE D20.

143. By Bugust 30, 2016, Kern had exchanged a total of 15
emails with the Respondent regarding Kern’s request for an accounting.
Ty. 11/28/17 at 1463:23-1464:2; and PE D13-27.

144. Kern’s August 31, 2016 complaint was filed with the
Petitioner on September 2, 2016. PE D28. As part of his complaint,
Kern attached a written authorization signed by Harkey. Id.

145. Respondent admitted that he never provided Kern with
the requested accounting. Tr. 11/22/17 at 1170:4-8.

146. Respondent prepared an invoice in April 2017, after

the petition in this matter was filed on January 4, 2017. DBF 1.
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Respondent claimed that he prepared the invoice after he received a
letter from a bankruptcy attorney in Minnesota, Kenneth Edstrom
(“Edstrom”), on April 18, 2017. Tr. 11/28/17 at 1421:23-25.

147. Although Respondent claimed to have sent the Harkey
invoice to Edstrom sometime after April 2017, he admitted that he has
never sent the Harkey invoice to Kern. Tr. 11/27/16 at 1451:2.

Misappropriation

148. Adding the charges between December 22, 2015, and
February19,2016,Respondent’sinvoicereflectsthathehadpurportedly
rendered services to Harkey amounting to $16,650.00. RE 1.

149. The next billable event on the Respondent’s invoice
after February 19, 2016, occurred on March 11, 2016. Tr. 11/28/17
at 1472:17; and RE 1.

150. According to the Respondent’s Client Trust Log, he
withdrew the entire amount of Harkey's initial retainer of $20,000.00
on March 7, 2016. PE D7.

151. At the time he withdrew the $20,000.00 from Harkey’s
CTA, the Respondent had not earned the full amount of the retainer.

152. This resulted in the Respondent withdrawing $3,350.00
in unearned fees from Harkey’s CTA as of March 7, 2016.

153. Respondent never notified Harkey that he had withdrawn
all of his initial retainer on March 7, 2016, even though he had not

earned it.

154. Respondent withdrew the balance of Harkey’s retainer

on April 18, 2016, without notifying Harkey. PE D7.
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Failure to Cooperate with ODC

153. On September 8, 2016, ODC Investigator George Elerick
(“Elerick”) forwarded a copy of Kern’s complaint to the Respondent
and asked him for his response by Friday, September 21, 2016. Tr.
11/20/17 at 426:23-427:3; and 431:11-25; and PE E3.

154. On September 23, 2016, the Respondent responded to
Mr. Elerick but did not provide an accounting to him or Kern. PE D29.

155. Respondent did provide Mr. Elerickwitha “Client Trust
Log” reflecting that he withdrew Harkey’s $20,000.00 retainer from
hisCTAonMarch7,2016,andthatheremovedHarkey’s$25,000.00retainer
from his CTA on April 18, 2016. PE 29.

156. On October 3, 2016, Mr. Elerick sent a letter toO
Respondent which was hand-delivered to his office. Tx. 11/20/17 at
435:1-436:5; and PE D30.

157. Mr. Elerick asked the Respondent to produce four items
including, but not limited to, “a copy of any billing or accounting
or other correspondence you provided to Michael Harkey or Robert Kern
or anyone else . . . that detailed the work you did for Michael Harkey.”
PE D30 at 1-2. Mr. Elerick requested a response by October 13, 201e6.

158. Respondent never responded to Mr. Elerick’s request
of October 3, 2016. Tr. 11/20/17 at 436:4-6.

159. In an October 7, 2016 letter received on October 13,
2016, Respondent wrote to Mr. Elerick requesting an extension to

respond to his October 3, 2016 request to October 24, 2016. PE D31.
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160. Respondent failed to provide the requested information
by October 24, 2016 prompting Mr. Elerick to follow up with him. Tr.
11/20/17 at 438:21-439:2. Respondent failed to produce the requested
information to Mr. Elerick, including the accounting. Id.

161. According to Mr. Elerick, the Respondent failed to
cooperate by providing him with the requested information he had asked
for. Tr. 11/20/17 at 443:3-6.

F. PRIOR DISCIPLINARY OFFENSES

162. Respondent stipulated to the entry of a Public Reproval
pbefore the State Bar Court of the State Bar of California on or about

December 7, 1999, stemming from his conviction in U.S. v. Dubin, CR

93-01434 MLR (1. PE El.

163. Respondent received an Informal Admonition on May 7,
2004 from Petitioner in ODC 7031, Myron W. Serbay, Jr., Complainant
(“OobC 7031"). PE E2.

164. Respondent’s conduct in ODC 7031 violated HRPC 8.1 (a
lawyer in connection with a disciplinary matter shall not knowingly
fail to respond to a lawful demand for information from a disciplinary
authority); HRPC 8.4(d) (it is professional misconduct for a lawyer
to fail to cooperate during the course of an ethics investigation or
disciplinary proceedings); and HRPC 8.4(a) (it is professional
misconduct for a lawyer to violate or attempt to violate the rules
of professional conduct, knowingly assist or induce another to do so,

or do so through the acts of another). PE E2 at 2.
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ITI. CONCLUSIONS QOF LAW

The following Conclusions of Law are established by clear
and convincing evidence:

165. Determining the appropriate level of discipline
requires consideration of the ABA Standards for Imposing Lawyer

Sanctions (2015) (“ABA Standards”). SeeOfficeof DisciplinaryCounsel

v. Au, 107 Haw. 327, 341, 113 P.3d 203, 217 (2005). 1In Au, the Hawai’l

Supreme Court cited Office of Disciplinary Counsel v. Lau, 79 Haw.

201, 206, 900 Pp.2d 777, 782 (19995) for the proposition that “{t]he
ABA Standards are a useful reference when determining disciplinary

sanctions.” Au at 341, 217.
166. The following factors should be considered when

imposing a sanction after a finding of lawyer misconduct:

a. the duty violated;
b. the lawyer’s mental state;
€} the potential or actual injury caused by the lawyer’s

misconduct; and

d. the existence of aggravating or mitigating
circumstances.

ABA Standards, § 3.0 at 113.

A. DUTIES VIOLATED

Failure to Preserve the Client’s Property

167. By failing to comply with Kern’s request for an
accounting of the $45,000.00 Harkey paid to Respondent, Respondent
violatedHRPC1.15(d) (uponrequestbytheclient, alawyer shallpromptly

render a full accounting regarding such property).
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168. By withdrawing the $20,000.00 balance of Harkey's
client funds from his CTA on March 7, 2016, without earning all of
it, Respondent violated HRPC 1.15(a) (client funds shall not be
misappropriated for the lawyer’s own use or benefit). See Office of

Disciplinary Counsel v. Agard, SCAD-12-00001034, 2013 LEXIS 50

(2013) (attorney allowed the balance in the account to fall below the
sum covered by the deposited client funds, thereby misappropriating

client funds); and Edwards v. State Bar, 52 Cal. 34 28, 37, 276 Cal.

Rptr.153,158~59,801P.2d396,401—02(1990)(evidencethatthebalance
inatrust account fell below the amount creditedtoaclientissufficient
to support a finding of willful misappropriation).

169. By failingto informHarkeyor Kernthat he hadwithdrawn
all of Harkey’s $45,000.00 from his CTA, Respondent violated HRPC
1.15(d) (a lawyer shall promptly notify the client upon disbursing
funds in which the client has an interest).

Lack of Diligence

170. By not immediately informing his clients, the Andias,
that their settlement check was received by Respondent, Respondent
violated HRPC 1.4 (a) (3) (a lawyer shall keep the client reasonably
informed about the status of the matter).

171. By failing to provide his clients, the Andias, with
an invoice in over three and one-half years from February 2012 until
November 2015, Respondent violated HRPC 1.4 (a) (3) (a lawyer shall keep

the client reasonably informed about the status of the matter) .
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172. By failing to promptly provide an accounting to Kern
of Harkey’s $45,000.00 as requested, Respondent violated HRPC
1.4(a) (4) (a lawyer shall promptly comply with reasonable requests for
information).

173. By failing to tell his client or his client's agents
that the client’s $45,000.00 retainer had all been removed from his
CTA on or before April 18, 2016, Respondent violated HRPC 1.4(a) (3) (a
lawyer shall keep the client reasonably informed about the status of
the matter).

Lack of Competence

174. In the ICA matter, by repeatedly failing to timely file
briefs and other documents, and repeatedly failing to comply with the
rules governing brief preparation, Respondent violated HRPC 1.1 (pre-
and post-2014 HRPC versions)(a lawyer shall provide competent
representation to a client).

Lack of Candor

175. In the DCCA matter, Respondent failed to disclose
material information on his licensing application and violated HRPC
8.4 (c) (pre-2014 version) (it is professional misconduct for a lawyer
to engage in conduct involving dishonesty, fraud, deceit or
misrepresentation).

176. By signing the Andias’ names on thelir settlement check
without their permission, Respondent violated HRPC 8.4(c) (a lawyer
shall not engage in dishonesty, fraud, deceit or misrepresentation).

Attorney Griev. Comm’n of Md. v. Gisriel, 409 Md. 331, 383, 974 A.2d
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331, 361 (2009) (a lawyer’s conduct in forging his client’s signature

was dishonest, deceitful, and criminal); In Re Burton, 274 Ga. 319,

553 S.E.2d 579 (2001); Silver v. State Bar of California, 13 Cal. 3d

134, 144, 528 P.2d 1157, 1163 (1974 {(an attorney who endorses the name
of a client on a settlement check without authorization engages in

serious misconduct); and Restatement (Third) of the Law Governing

Lawyers, § 21, cmt. e at 177.

177. By billing an hourly rate for his associates that
exceeded the agreed upon rate with the Andias, without obtaining thelr
consent to do so, and exceeded a reasonable rate for recently admitted
attorneys, Respondent violated HRPC 8.4 (c) (a lawyer shall not engage
in dishonesty, fraud, deceit or misrepresentation) and HRPC 1.5(a) (a
lawyer shall not collect an unreasonable fee).

178. By failing to inform the Andias that the hourly rate
had changed, Respondent violated HRPC 1.5(b) (any changes in the basis

or the rates of the fee or expenses shall also be communicated to the

client).

When a modified fee arrangement is proposed, Rule
1.4(b) reinforces the obligations under 1.5 (b)
to communicate the scope of the representation
and the basis or rate of the fee and expenses to
the client in a timely manner. Rule 1.4 (b)
provides that a lawyer shall explain a matter to
the extent reasonably necessary to permit the
client to make informed decisions regarding the
representation. An explanation of the lawyer’s
proposed modification of a fee arrangement,
including the advice that the client neednot agree
topaythenmdifiedfeetohavethelawyercontinue
the representation, is necessary to enable the
client to make an informed decision about the
client’s ability and willingness to pay the
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modified fee for continual representation.
[Emphasis added.]

ABA CommitteeonEthics & Professional Responsibility, Formal Op. 11-458
(2011), at 2 {(changing fee arrangements during representation).

Failure to Maintain Integrity

179. In the DCCA matter, Respondent failed to disclose
material information on his licensing application and violated HRPC
8.4(c)(pre—2014version)(alawyershallnotengageindishonesty,fraud,
deceit or misrepresentation).

180. By signing the Andias’ names on their settlement check
without their permission, Respondent violated HRPC 8.4 (c) (a lawyer
shall not engage in dishonesty, fraud, deceit or misrepresentation).

181. By charging the Andias an hourly rate that exceeded
hisagreementwiththeAndias,RespondentviolatedHRPC8.4(c)(alawyer
shall not engage in dishonesty, fraud, deceit or misrepresentation).

Violations of Other Duties Owed as a Professional

182. By billing an hourly rate that exceeded his agreement
with the Andias, and which exceeded a reasonable rate for recently
admitted attorneys, Respondent violated HRPC 1.5(a) (a lawyer shall
not collect an unreasonable fee).

183. By failing to inform the Andias that the hourly rate
had changed, Respondent violated HRPC 1.5(b) (any changes in the basis
or the rates of the fee or expenses shall also be communicated to the
client) .

Abuse of the Legal Process
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184. In the ICAmatter, by repeatedly failing to timely file
briefs and other documents, and repeatedly failing to comply with
requirements for brief preparation, Respondent violated HRPC 3.4 (e) (a
lawyer shall not knowingly disobey an obligation under the rules of
atribunal); HRPC 3.2 (a lawyer shall make reasonableefforts toexpedite
litigation consistent with the legitimate interests of the clients);
and HRPC 3.1(a lawyer shall not bring or defend a proceeding, or assert
or controvert an issue therein, unless there is a basis which 1is not
frivolous).

185. In the Kern matter, by failing to respond to questions
3 and 4, requested by Mr. Elerick in his letter dated October 3, 3016,
Respondent violated HRPC 8.4 (g) (it 1s professional misconduct for a
lawyer to fall to cooperate during the course of an ethics
investigation) .

Violations of Pre-2014 HRCP

186. When Respondent violated the pre-2014 version of the
HRPC,heviolatedHRPC8.4(a)(itisprofessionalmisconductforalawyer
violate or attempt to violate the rules of professional conduct).

B. RESPONDENT’S MENTAL STATE

Respondentacted“knowingly”or“intentionally”atalltimes

relevant hereto.I

' Respondent acted willfully and intentionally when he took a check
made payable to the Andias, signed their names to it without their
knowledge or consent and deposited it in his CTA. See, Gisriel, supra
at 409 Md. 388, 974 A. 2d 364-65.
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187. Under the ABA Standards, “intent” is defined as ".
the conscious objective or purpose to accomplish a particular result”.
ABA Standards at xxi.

188. “Knowingly” is defined as “the conscious awareness of
the nature or attendant circumstances of the conduct but without the
conscious objective or purpose to accomplish a particular result”.

189. According to the ABA/BNA Lawyer’s Manual on
Professional Misconduct, “"Model Rule 1.150on its face makesmishandling
of client funds a strict liability offense, since intent and harm to
the client are not elements of the violation.” ABA/BNA Lawyer’s Manual
on Professional Misconduct, at 45:502. While Respondent’s state of
mind is not an issue for IOLTA violations, Respondent acted knowingly
when he committed the IOLTA violations.

C. ACTUAL OR POTENTIAL INJURY

190. The Andias and Kern’s client Harkey sustained actual
injury as a result of Respondent’s knowing and intentional misconduct.’
191. Inthe ICAmatter, the injurywas tothe judicial system.
In the DCCA matter, the injury was to the public and the profession.
192. The BABA Standards define “injury” much broader then
injury only to a client. “Injury” may be “, . . harm to a client,
the public, the legal system, or the profession which results from

a lawyer’s misconduct”. ABA Standards, at xx1i.

. Respondent'sndsappropriathmuofunearnedfﬁndsjlearkey’saccount
even for a short period caused Harkey actual injury. Miss. Bar v.
Ogletree, 226 So. 3d 79, 84 (2015) (a client’s loss of use of the funds
for even a short time gives rise to an actual injury)
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193. Respondent’sconduct causedactual andpotential injury

to the public and the legal system. Office of Disciplinary Counsel

v. Au, 107 Haw. 327, 344, 113 P.3d 203, 220 (2005) (an attorney’s
misconduct did not appear to have caused harm to his clients, but it
did seriously harm the integrity of the legal system).

IV. DISBARMENT IS THE PRESUMPTIVE DISCIPLINE UNDER THE ABA STANDARDS

Without taking into account the aggravating and mitigating
factors, the following sanctions apply to the specific duty breached
by Respondent:

Failure to Preserve Client Funds

194. Respondent failed to account to his client Harkey for
his client funds, disbursed client funds without notifying Harkey,
and misappropriated Harkey’s unearned ciient funds to Respondent’s
ownuse andbenefit, therebycausingactual harmtoHarkey. ABAStandard
4.11 applies:

4.1]1 Disbarment is generally appropriate when a

lawyerconvertsclientpropertyandcausesinjury

or potential injury to a client.

Absent strong mitigating factors, misappropriation of the funds of

a client violates the most basic rule of professional responsibility

andrequirestheseverestdisciplinaryaction. Office of Disciplinary

Counsel v. Ragasa, No. 25005, 2002 Haw. LEXIS 352 (Haw. June 3, 2002).

Respondent’s Lack of Diligence

195. ReSpondentknowinglyengagedjj1apatternofnusconduct
when he failed to communicate with the Andias about their settlement

check and to keep them reasonably informed about the status of their
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case, and failed to comply with Kern’s reasonable requests that he
account to Harkey, causing serious or potentially serious injury to
his clients. ABA Standards 4.41 and 4.42 apply:

4.41 Disbarment isgenerallyappropriatewhen. .
(b) a lawyer knowingly fails to perform services
for a client and causes serious or potentially
serious injury toaclient; or (c) a lawyer engages
in a pattern of neglect with respect to client
matters and causes serious or potentially serious
injury to a client.

4.42 Suspension is generally appropriate when:
(a) a lawyer knowingly fails to perform services
for a client and causes injury or potential injury

to a c¢lient, or

(b) a lawyer engages inapatternof neglect causes
injury or potential injury to a client.

Respondent’s Lack of Competence

196. Respondent’s repeated failures and pattern of
misconduct in ignoring appellate court’s rules for filing and brief
preparation calls for the following presumptive discipline:

4.51 Disbarment is generally appropriate when a
lawyer’s course of conduct demonstrates that the
lawyer does not understand the most fundamental
legal doctrines or procedures, and the lawyer’s
conduct causes injury or potential injury to a
client.

Respondent’s Lack of Candor

197. Respondent lacked candor when he failed to disclose
material information on his licensing application to the DCCA, signed
the Andias’ names on the back of their settlement check without their
knowledge or consent, billed the Andias an excessive hourly rate for

associates in violation of his retainer agreement with them, and failed
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toinformthemandobtaintheirconsenttochangetherateforassociates
under their retainer agreement. Disbarment is the presumptive
discipline:

4.61 Disbarment is generally appropriate when a

lawyerknowinglydeceivesaclientwiththeintent

to benefit the lawyer or another, and causes

serious injury or potentially serious injury to

a client.

Respondent’s Failure to Maintain Personal Intergity

198. Respondent failed te maintain his personal integrity
when he intentionally did not disclose material information in his
DCCAapplication,signedtheAndias’namestoeasettlementcheckwithout
their knowledge or consent, billed the Andias an excessive hourly rate
for associates in violation of his retainer agreement with them, and
failed to inform them and obtain their consent to change the rate for
associates under their retainer agreement. Respondent’s misconduct
reflects adversely on his fitness to practice. The presumptive
discipline is disbarment:

5.11 Disbarment is generally appropriate when:

* * *

(b) a lawyer engages in any other intentional
conduct involving dishonesty, fraud, deceit, or
misrepresentation that seriously adversely
reflects on the lawyer’s fitness to practice.

Respondent’s Abuse of Legal Process

199. In the ICA matter, Respondent repeatedly failed to
timelyfilebriefsandotherdocuments,andrepeatedlyfailedtocmmply
with requirements for brief preparation, thereby knowingly disobeying

obligations under the court rules, failed to make reasonable efforts
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toexpeditelitigation,andassertedfrivolousgroundsforextensions.
In the Kernmatter, Respondent failed to cooperate inthe investigation.
Disbarment or suspension is the presumptive discipline:

6.21 Disbarment is generally appropriate when a
lawyer knowingly violates a court order or rule
with the intent to obtain a benefit for the lawyer
or another, and causes serious injury or
potentially serious injury to a party cr causes
serious or potentially serious interference with
a legal proceeding.

6.22 Suspension is generally appropriate when a
lawyer knows that he or she is violating a court
order or rule, and causes injury or potential
injury to a client or a party, or causes
interference or potential interference with a
legal proceeding.

V. AGGRAVATING FACTORS

The following factors in aggravation were proven by clear

and convincing evidence:

200. Prior Disciplinary Offenses. ABA Standard 9.22(a).

Respondent’s prior discipline in Hawail and California are

prior disciplinary offenses. Office of Disciplinary Counsel wv.

Songstad,SCAD—l3-OOS7,2013Haw.LEXISl38(Haw.Aprill7,2013)(clear
andconvincingevidenceofeapriordisciplinaryrecordevincingsimilar

misconduct was an aggravating factor); Office of Disciplinary Counsel

v. Smith, SCAD-15-0785, 2016 Haw. LEXIS 213 (Haw. September 9,
2016) (prior disciplinary matters in attorney’s record were an

aggravating factor).

201. Dishonest or Selfish Motive. ABA Standards 9.22(b).

By signing his DCCA application attesting that the answers

and representations were true and correct when they were not; by
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repeatedlydisregardingnotices fromthe ICAtocomplywiththeappellate
rules; by signing the Andias’ settlement check without the knowledge
or consent of the Andias, and billing them excessive fees in violation
of his agreement with them; and by misappropriating Harkey’s unearned
funds and failing to promptly account to him for the $45,000.00 he
paid Respondent, Respondent acted dishonestly orwitha selfishmotive.

202. A Pattern of Misconduct. ABA Standards 9.22(c}).

Respondent engaged in a pattern of similar misconduct as
evidencedbyhis 2004 Infermal Admonitionof knowingly failing torespond
to a lawful demand for information from a disciplinary authority and
in failing to cooperate during the course of an ethics investigation

or disciplinary proceedings by the Disciplinary Board. ABA Standards

3

9.22(c) . Office of Disciplinary Counsel v. Mujtabaa, SCAD-14-0799,

2014 Haw. LEXIS 197 (Haw. June 24, 2014) (a patternof similar misconduct
between two disciplinary matters was an aggravating factor).

203. Multiple Offenses. ABA Standards 9.22(d).

Respondent committed multiple violations of the HRPC.
204. Bad Faith Obstruction of the Disciplinary Proceeding.

ABA Standard 9.22(qg).

In the Kern complaint, Respondent intentionally engaged in
a bad faith obstruction of the disciplinary proceeding by failing to
produce the accounting requested by ODC Inv. Elerick despite repeated

requests to do so.

When evidence demonstrates repeated instances of similar misconduct, courts have
held that the aggravating factor of “a pattern of misconduct” may be established
under Standard 9.22(c¢). ABA Standards at 426.
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205, Refusal toAcknowledgeWrongful Nature of Conduct. ABA

Standard 9.22(qg) .

Respondent has consistently failed and refused to
acknowledge the wrongful nature of his conduct in any of the four
complaints which comprise the Petition in this matter.

206. Substantial Experience in the Practice of Law. ABA

Standard 9.22(1).
Respondent was admitted to the Hawai’i bar on October 15,
1982.

VI. MITIGATING FACTORS

207. Respondent failed to prove any mitigating factors by
clear and convincing evidence.

VII. CONCLUSION

208. Having committed multiple violations of the Hawai‘i
Rules of Professional Conduct, the appropriate level of discipline
in this case 1is dictated by the Respondent’s most serious as the
discipline necessary for those transgressions cover the discipline
necessary for lessertransgressions. SeeABAStandards, I1Theoretical
Framework at page xx (“"The ultimate sanction imposed should at least
be consistent with the sanction for the most serious instance of
misconduct. Either a pattern of misconduct or multiple instances of
misconduct should be considered as aggravating factors”).

209. Respondent’s most serious ethical violations center
on his failure to preserve client’s property, lack of candor, abuse

of process, and lack of diligence and competence.
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210. In committing these violations, Respondent acted
knowinglyand/orintentionallywhichcallsfordisbarmentorsuspension.
Respondent’s other violations should be considered as aggravating
factors, warranting the imposition of more serious discipline in this
case. Where disciplinary violations are severe and extensive and
include misappropriation of client funds, it would be difficult, if
notimpossible,toestablishsufficientlystrongevidenceofndtigation

to warrant a lesser penalty then disbarment. Office of Disciplinary

Counsel v. Silva, 63 Haw. 585, 585, 633 P.2d 538, 545 (1981); Office

of Disciplinary Counsel v. LePage, No. 24616, 2007 Haw. LEXIS 285 (Haw.

October 2, 2007).

211. Based on the clear and convincing evidence presented
at the hearing, the Hearing Officer finds that Respondent knowingly
and intentionally violated the Hawai‘i Rules of Professional Conduct
as set forth in the Petition and hereby recommends that Respondent
be DISBARRED; that Respondent be ordered to pay restitution to the
Andias in the sum of $19,885.00; and that Respondent reimburse the
Petitioner for all costs it incurred in this matter pursuant to RSCH
2.3(c).

DATED: Honolulu, Hawai‘i, April ll , 2018,

/Z’Y/ Y
R@Y F. HU?ES
HEARING OfFICER
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SCAD

IN THE SUPREME COURT OF THE STATE OF HAWAI‘I

OFFICE OF DISCIPLINARY COUNSEL, Petitioner
VS.

GARY V. DUBIN, Respondent

ORIGINAL PROCEEDING
(ODC Case Nos. 16-0-147, 16-0-151, 16-0-213, and 16-0-326)

DISCIPLINARY BOARD’S REPORT, FINDINGS, AND
RECOMMENDATION FOR THE IMPOSITION OF DISCIPLINE

The Disciplinary Board of the Hawai‘i Supreme Court (“Board”), pursuant
to RSCH Rule 2.7(d), hereby submits its Report, Findings and Recommendation
for the imposition of discipline to Respondent GARY V. DUBIN.

A. PROCEDURAL BACKGROUND

A Petition for Discipline and Summons and Amended Petition for
Discipline and Summons were filed with the Board on January 4, 2017 and January
9, 2017 respectively and duly served on Respondent. (DBF 1, 2, 3). ODC Petition
16-0-151 (Smith) alleged failure to report his criminal history in Respondent’s
application for a Hawai‘i mortgage solicitor’s license. ODC Petition 16-O-147

(Andia) alleged overcharging clients and forging clients’ names on their settlement



check without their knowledge or permission. The ODC Petition 16-O-213 (ICA)
alleged incompetence by repeatedly ignoring appellate court rules. ODC Petition
16-0-326 (Kern) alleged failure to provide client with timely accounting,
overcharging, and mishandling of client trust account funds. A Hearing Officer was
appointed. (DBF 8). After an evidentiary hearing and submission of proposed
findings and conclusions the Hearing Officer issued his Findings of Fact,
Conclusions of Law, and Recommendation for Discipline (DBF 71-Disbarment).
Pursuant to RSCH 2.7(d), the matter came on for Board review and hearing on
December 13, 2018 (DBF 68). After consideration of the entire record including
Respondent’s untimely request to disqualify the Hearing Officer, the oral
arguments and Respondent’s responses to Board questions (DBF 98 transcript) the
Board determined Respondent’s request for Hearing Officer disqualification had
been waived. The Board further found that the Hearing Officer’s decision not to
recuse himself was neither an abuse of discretion or nor wrong. The Board
accepted the Hearing Officer’s Findings of Facts and Conclusions of Law and
Recommendations for Discipline (DBF 71) and issued its decision February 13,
2019 to recommend DISBARMENT (DBF 104). Thereafter on April 3, 2019
Respondent submitted a motion for the Board to reconsider its decisions (DBF

104), and to disqualify the entire Disciplinary Board (DBF 110). After briefing



(DBF 111, 112, 115, 117) and a hearing on the motion at which all parties were
present and heard, (DBF 124 transcript) the Board decided to deny the motion
specifically finding that there was no new evidence regarding the Hearing Officer
and that the record did not support a finding for Board disqualification. (DBF 123)*

B. STANDARD OF REVIEW

The Board applied the following standards to the Hearing Officer’s
report:
Findings of fact, including circumstances in mitigation and
circumstances in aggravation are subject to the “clearly erroneous” standard
of review. DBR 24(c)(i).
Conclusions of Law are subject to the “right/wrong” standard of

review. DBR 24(c)(ii).

! Respondent waived objection to the Hearing Officer by failing to timely move for
recusal as provided by the Rules of the Disciplinary Board or to file a written
objection pursuant to the discussion of the parties at the prehearing conference.
(DBR 21(a); DBF 96 PHC transcript). Respondent expressly waived objection to the
reviewing Board members. (DBF 98 DB transcript pp. 3-4). Further, the Board
determined that the individual decisions of the Hearing Officer and the expressly
challenged Board member to proceed without recusal did not constitute abuse of
discretion. State v. Ross, 89 Haw. 371,974 P.2d 11 (1998), as amended (May 25, 1999).
(DBF 97; DBF 124 hearing transcript).



Mixed findings of fact and conclusions of law are subject to the
“clearly erroneous” standard of review. DBR 24(c)(iii).
Recommended discipline is subject to de novo review by the Board.
DBR 24 (c)(iv).
C. ANALYSIS
In general, “[t]he object of the disciplinary process is not to punish
lawyers but to protect members of the public and to ensure the orderly and efficient
administration of justice by disciplining those attorneys who do not conform to the
Hawai ‘i Rules of Professional Conduct,”? and to ... maintain the integrity of the
profession and the dignity of the courts, of which the attorney is an officer.”?
The Board employs the American Bar Association Center for
Professional Responsibility Standards for Imposing Lawyer Sanctions (“ ABA
Std.”) as a guideline in its analysis of discipline cases.* “In imposing a sanction
after a finding of lawyer misconduct, a court should consider the following factors:

(a) the duty violated;

2 Akinaka v. Disciplinary Bd. of Hawai'i Supreme Court, 91 Haw. 51, 55 (1999)
3 Disciplinary Board v. Kim, 59 Haw. 449, 455 (1978).

4 ODC v. Au, 107 Haw. 327, 341 (2005) (“The ABA Standards are a useful reference when
determining disciplinary sanctions”) citing ODC v. Lau, 79 Hawai‘i 201, 206, 900 P.2d 777, 782
(1995).



(b)  the lawyer's mental state;’
(c) theactual or potential injury caused by the lawyer's misconduct; and
(d)  the existence of aggravating or mitigating factors. &
The Board first evaluates the first three factors to establish the base
line sanction, and then balances the fourth factor to determine whether to depart
from that base line.” The Board’s calculation of the disciplinary cases at bar is

based on the most egregious conduct as follows:

5 The Board observes that the ABA Stds recognize three possible mental states for disciplinary
purposes. “The mental states used in this model are defined as follows. The most culpable mental
state is that of intent, when the lawyer acts with the conscious objective or purpose to accomplish
a particular result. The next most culpable mental state is that of knowledge, when the lawyer acts
with conscious awareness of the nature or attendant circumstances of his or her conduct both
without the conscious objective or purpose to accomplish a particular result. The least culpable
mental state is negligence, when a lawyer fails to be aware of a substantial risk that circumstances
exist or that a result will follow, which failure is a deviation from the standard of care that a
reasonable lawyer would exercise in the situation.” 4BA4 Stds. “II T heoretical Framework™ (p. 7,
emphasis added). Generally, intentional conduct indicates disbarment, knowing conduct indicates
suspension, and negligent conduct suggests reprimand.

6 Id., at 341-342, citing ABA Std., Section 3.0.

7 The presumptive sanction is determined prior to consideration of aggravating or mitigating
factors. ABA Stds. “I.B Methodology” (p. 5) (“The decision as to the effect of any aggravating
or mitigating factors should come only after this initial determination of the sanction.”) Once the
presumptive sanction is determined, aggravating and mitigating factors may warrant departure
above or below that sanction. Jn re Disciplinary Proceeding Against Preszler, 169 Wash.2d 1, 18
(2010) (“Second, we determine whether any aggravating or mitigating circumstances call for a
departure from the presumptive sanction.”); T. Gronkiewicz & M. Middleton, Annotated
Standards for Imposing Lawyer Sanctions, ABA Press (2015) (Comment to Std. 3.0 “...The final
step in the four-part analysis under Standard 3.0 is consideration of relevant aggravating or
mitigating factors that may justify an upward or downward departure from the baseline sanction.”)

5




In ODC 16-0-147 Respondent victimized his clients Mr. and Mrs.
Robert Andia by overcharging $ 19,885.00 for his associates® and by falsifying his
legal research expense®. He forged their signatures on their settlement check,
deposited it into his CTA, and withdrew for himself a substantial portion of the
funds all without the knowledge or consent of his clients. (DBF 71, FOF 61-121).

In ODC 16-O-326 Respondent did not provide a requested timely
accounting, paid himself unearned fees from the client trust account (DBF 71, FOF
150-152), and personally billed for over 30 hours on a single day (DBF 48 p. 1021,
Resp. Hrg. Part 1, Exhibit 1).

The Board did not determine which case was more egregious as there

was overlapping misconduct.

1 The Duties Violated:

The Board adopted the Conclusions of Law identified by the Hearing

Officer in paragraphs 167- 186 of his Report.

8 The fee agreement recited the billing rate for "associates" at $150-$250/hr; but Respondent billed
their time at $385/hr. (DBF 71 FOF 107-117).

? Respondent invoiced the Andias $1865.00 for Westlaw Computer Research although, according
to the invoice, legal research was done in only 3 months and the time expended by the researchers
was billed separately. (DBF 95, pdf p. 611).



Accordingly, the Board determined that Respondent’s wrongful
conduct in these cases violated the duties imposed by the following Hawai‘i Rules of

Professional Conduct:

Rule 1.15. PRESERVING IDENTITY OF FUNDS AND PROPERTY OF A
CLIENT OR THIRD PERSON.

(a) A lawyer shall hold property of clients or third persons that is in a
lawyer’s possession in connection with a representation separate from the
lawyer’s own property, as a fiduciary. The lawyer shall not commingle such
funds or property with his or her own or misappropriate such funds or
property to his or her own use or benefit.... (Andia, Kern)

(c) Alawyer shall deposit into a client trust account legal fees and
expenses that have been paid in advance, to be withdrawn by the lawyer only
as fees are earned or expenses incurred. (Kern)

(d) Upon receiving or disbursing funds or other property in which a client
or third person has an interest, a lawyer shall promptly notify the client or
third person. Except as stated in this Rule or otherwise permitted by law or
by agreement with the client, a lawyer shall promptly deliver to the client or
third person any funds or other property that the client or third person is
entitled to receive and, upon request by the client or third person, shall
promptly render a full accounting regarding such property. (Andia, Kern)

Rule 1.4. COMMUNICATION.

(a) A lawyer shall:

(3)  keep the client reasonably informed about the status of the
matter; (Kern)

(4) promptly comply with reasonable requests for information;
(Andia, Kern)



Rule 8.4. MISCONDUCT.
It is professional misconduct for a lawyer to:

(a) engage in conduct involving dishonesty, fraud, deceit or
misrepresentation; (Andia, Kern)

(g) fail to cooperate during the course of an ethics investigation or
disciplinary proceeding. (Kern)

Rule 1.5. FEES.

(a) Reasonableness of Fee. A lawyer shall not make an agreement for,
charge, or collect an unreasonable fee or an unreasonable amount for

expenses. (Andia, Kern)

(b) Manner In Which Fees are Earned. The scope of the representation
and the basis or rate of the fee and expenses for which the client will be
responsible shall be communicated to the client, preferably in writing, before
or within a reasonable time after commencing the representation, except
when the lawyer will charge a regularly represented client on the same basis
or rate. Any changes in the basis or the rates of the fee or expenses shall also

be communicated to the client. (Andia)
2. Mental State:
Respondent at all times acted intentionally and knowingly. (DBF 71 p.
39)
3. Actual or Potential Injury Caused by misconduct:

Respondent’s conduct caused actual financial and emotional injurv to
P jury

his clients and to the profession. (DBF 71 pp. 40-41)



ABA Baseline Discipline

The Board found the following ABA guidelines most applicable and the basis
for the determination of the presumptive sanction for the most serious misconduct:
4.0 Failure to Preserve the Client’s Property

4.11 Disbarment is generally appropriate when a lawyer knowingly converts
client property and causes injury or potential injury to a client.

7.0 Violations of Other Duties Owed As A Professional

7.1 Disbarment is Generally ppropriate when a lawyer knowingly engages in
conduct that is a violation of a duty owed as a professional with the intent to obtain
a benefit for the lawyer or another, and causes serious or potentially serious injury to

a client, the public, or the legal system

4. Relevant aggravating or mitigating fuctors:

The Board accepts the Hearing Officer’s finding of no factors in mitigation.
(DBF 71 q 207). The Board also accepts the Hearing Officer’s findings of factors in
aggravation:

J Dishonest or Selfish Motive (DBF 71  201)

o A Pattern of Misconduct (DBF 71 202; see also CAAP-18-0000118 Order
5/17/19)

o Multiple Offenses (DBF 71 q 203)
o Bad Faith Obstruction of the Disciplinary Process (DBF 71 9 204)
J Refusal to Acknowledge Wrongful Nature of Conduct (DBF 71 q 205)

. Substantial Experience in the Practice of Law (DBF 71 q 206)
9



o Prior Disciplinary Offenses (DBF 71 § 200)
D. RECOMMENDED DISCIPLINE

Based upon the accepted Findings of Fact, Conclusions of Law, Matters in
Aggravation and Mitigation, review of the records, and analysis of the relevant
standards, the following discipline is recommended:
DISBARMENT. RSCH 2.3(a)(1).

E. ADDITIONAL TERMS AND CONDITIONS OF DISCIPLINE

In addition to the foregoing sanctions, the following additional terms and
conditions are recommended:

Respondent shall make restitution in the amount 0f$19,885.00 by payment
to Robert K. Andia and Carmelita A. Andia, within seven (7) days of the entry of
any final order issued by the Supreme Court or the Board in this matter. RSCH
2.3(c).

Respondent shall pay the costs of these proceedings to the Disciplinary
Board in such time and amount as to be stated in any final order or judgment

issued by the Supreme Court in this matter.

Dated: A\ugust 8, 2019

Disdpllnary Board of the Hawai ‘i Supreme Court

o1 M o Aoeir
I—Ion/ @/‘ 1fford L Nakea (Ret.)
Chairperson

201 Merchant Street, Suite 1600, Honolulu, Hawai‘i 96813
Telephone (808) 599-1909 (www.odchawaii.com)
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55 Merchant Street, Suite 3100

Harbor Court, Honolulu, Hawaii 96813

Honolulu (808) 537-2300 Facsimile (808) 523-7733
San Francisco (415) 659-9855 Los Angeles (213) 947-6262
San Diego (619) 677-6200 Toll Frteci@asichilylifded

Writer's Email: gdubin@duBunpemetCourt

www.dubinlaw.nec AD-19-0000561

ATTORNEYS LICENSED IN HAWAIW?&I&%J‘%

10:56 AM

INVOICE FOR PROFESSIONAL SERVICES AND COSTS

Invoice Number

Terms

Cust ID

Balance Due

10335

Due upon receipt

10488

69,475.44

CLIENT:
PERIOD:
CASES:

Michael Harkey
December 2015 to May 2016
(1) United States District Court For The District of Nevada

2:14-cv-00177-RFB-GWF (NEV/USDC)
(2) United States Bankruptcy Court For The Western District of Washington

15-01355-MLB (WASH/BK)

|DATE

ATTY |

DESCRIPTION

RATE FEES COSTS

\__.2/22/15 | GVD |

12/23/15 ' - GVD

12/24/15 | GVD

12/25/15 | GVD

12/29/15 | GVD

12/29/15

\Client called seeking
| 77 |representation

_|Preparation of Dubin
"~ |Declaration for Washington

Discussion with Client;
Retained; Preparation for
Retainer Agreement; Email to
Donald Grahn; for purposed of
reviewing existing litigation;
retainer amount $16,753.92

'Email from Grahn on behalf of
|Client __

|Real Property materlals to
Ireview from Client through

lemail from Grahn; Reviewed

Email to Client regarding
Bankruptcy Extension To File
Amended Complaint; Reviewed
Bankruptcy case files; Research

listing and pending litigation

1.30

1.20

1
025i

2.35

7.25

ll 450.00

| 450.00

450.00

787.50 |

450.00! 585. OO '

| |
| 54000
|
|
|

450.00

450.00| 3,262.50

N

01/02/16 | GVD

Telephone call from Client
insists on increasing retainer
amount for purpose of extended
research

1.25

450.00 562.50




01/02/16

GVD

Email to Client with revised
retainer agreement as he
requested in the total amount
$28,272.24

1.75

450.00

787.50

01/02/16

GVD

Preparation for Client's retainer
agreement

1.00

450.00

450.00

01/03/16

GVD

Received revised retainer
agreement signed by Client
through Grahn

0.20

450.00

90.00

01/15/16

GVD

Email exchange with Client
through Grahn regarding
Bankruptcy Court re extension

0.90

450.00

405.00

01/15/16

GVD

Telephone discussion with
Client

0.75

450.00

337.50

01/15/16

GVD

Preparation of Bankruptcy
Dubin Declaration for
Washington Action

1.00

450.00

450.00

01/16/16

GVD

Preparation of Bankruptcy
Dubin Declaration sent by
priority mail to Grahn for filing

3.95

450.00

1,777.50

01/19/16

GVD

Emails with Grahn regarding
filing of Dubin Declaration of
Bankruptcy Court

0.95

450.00

427.50

01/20/16

GVD

Email correspondence with
Grahn for Client regarding
Client's Declaration in
Bankruptcy Court

1.20

450.00

540.00

01/20/16

GVD

Further email correspondence
with Grahn regarding
preparation for Client's
Declarations; Case Research

4.10

450.00

1,845.00

01/22/16

GVD

Email correspondence with
Grahn for Client regarding
Bankruptcy Dismissal Order
and Recommendation For
Reconsideration; Reviewed
Dismissal Order; Research

3.20

450.00

1,440.00

01/28/16

GVD

Located and sent background
information on Attorney Dao as
requested by Client

0.60

450.00

270.00

01/28/16

GVD

Telephone discussion with
Client

1.25

450.00

562.50

\—




—

02/19/16

-

GVD

Communication with Client
through text messages;
discussed progress in cases,
Client wants to concentrate on
Nevada case over Washington
State litigation

0.80

450.00

360.00

03/11/16

GVD

Received from Client through
Grahn Third Amended
Complaint in Nevada case,
Reviewed Third Amended
Complaint; Research; Shared
Third Amended copies with
Office Attorneys; continue to
received exhibits from Grahn to
Third Amended Complaint;
Exhibits 26, 28, 29, 30; Also
received and reviewed Second
Amended Complaint from
Grahn; Exhibits 7, 18-21

6.75

450.00

3,037.50

03/11/16

GVD

Email correspondence with
Grahn in behalf of Client
regarding additional Nevada
Exhibits

1.30

450.00

585.00

03/12/16

GVD

Research regarding Third
Amended Complaint

8.25

450.00

3,712.50

03/15/16

GVD

Telephone discussion with
Client and email with Grahn
regarding Nevada Complaint

0.50

450.00

225.00

03/16/16

GVD

Email Correspondence with
Wendy Nora and Client
regarding Nevada case;
Telephone conversation with
Client suggesting abandoning
Nevada case; Further telephone
discussion with Client; Review
Nevada pleading

4.25

450.00

1,912.50

03/19/16

GVD

Discussion with Office Attorneys
regarding Third Amended
Complaint

2.75

450.00

1,237.50

03/24/16

GVD

Preparation for Motion For
Discovery Extension

1.50

450.00

675.00

03/24/16

GVD

Preparation of Appearances and
Extension forwarded to Grahn

2.60

450.00

1,170.00




03/29/16

GVD

Additional research for Nevada
Case; Email to Grahn regarding
Philip, Martinez, Lial, Smoke
Ranch, and Pace decisions

7.95

450.00

3,577.50

| -
03/29/16

GVD

Research on Judge Boulware for
Client and information emailed
to Grahn

3.75

450.00

1,687.50

04/03/16

GVD

Text Messages to Client
informing Client that FJA and
GVD will be flying Las Vegas
from Wednesday to Friday to
meet with him and local
counsel; to stop by at the
Judge's Chambers and the
following week Dubin with his
assistant will go to Seattle to
select local counsel for Client;
Client responded that his
additional funding for the case
was under way and gave many
thanks for Dubin's efforts

1.20

450.00

540.00

04/03/16

GVD

Telephone conversation with
Client regarding detailed hours
and costs to date; Client
expresses appreciation and said
would be providing additional
funds to Dubin shortly

0.95

450.00

427.50

04/04/16

GVD

Text message from Client
containing Deutsche Bank
National Trust Company V.
Tanibajeva 225 case

0.30

450.00

135.00

04/05/16

GVD

Text message to Client asking if
familiar with local counsel
candidate David Crosby; Client
responded he knows who he is;
ask Client if he likes him; Client
said no; Client ask what happen
to Trisha Black who he favors;
Further text discussion
regarding Crosby and Black

1.50

450.00

675.00

04/06/16
to
24/08/16

GVD

FJA

Roundtrip Airfare to Nevada,
Hotel, Meals & Taxis

1,972.59

04/06/16
to
04/08/16

GVD

Meeting with Client, Contact
with the Court (Las Vegas)

24.00

450.00

10,800.00




04/06/16
to
04/08/16

FJA

Meeting with Client, Contact
with the Court (Las Vegas)

24.00

385.00

9,240.00

04/06/16

GVD

Text Messages with Client;
Client inform just landing in Las
Vegas; Client respond "Great,
see you tomorrow"

0.20

450.00

90.00

04/06/16

GVD

Text message from Dubin to
Client regarding Meeting noon
tomorrow

0.25

450.00

112.50

04/07/16

GVD

Text message with Client to
confirm meeting 04/07/2016;
Meeting confirm for 12:30pm at
Hotel Lobby with FJA for lunch

0.35

450.00

157.50

04/07/16

GVD

Meeting with Client; Client
preferred to meet at Hotel Room;
Meeting discussed cases and
local counsel

1.35

450.00

607.50

04/07/16

—

GVD

Text message from Client
regarding need to contact
Opposing Counsel regarding his
04/ 14/ 16 deposition; Told
Client will do that upon
returning to Honolulu; Further
text messages with Client
regarding Discovery Strategy

1.30

450.00

585.00

04/08/16

GVD

Text message from Client
sending 2015 Nevada decisions
in Invest Vegas, LLC vs. 21st
Mortgage Corporation - District,
D. Nevada 2015 and In Re
Sports & Science, Ind., Inc., 95
B.R 745; Reviewed both cases

2.90

450.00

1,305.00

04/08/16

GVD

Text messages with Client to let
him know about landing in
Honolulu

0.00

0.00

04/09/16

GVD

Text message with Client
regarding Dubin called Mary
leaving upbeat voicemail
message; Client responded with
Thanks

0.30

450.00

135.00




04/09/16

GVD

Text messages from Client
emailing Dubin copies of
decisions - In re Kirk, 198 B.R
70 (N.D. Ga 1996); In re Joanne
F. Killmer, 07-36011-cgm
(Bankr. S.D. N.Y. 11/15/13); In
re Schwartz, 945 F2d 569, 570-
71 (9th cir. 1992); In re Doud,
30 B.R. 731, 733-734 (Bankr.
W.D. Wash, 1983); In re 48
Thunder Road, Camano, Island,
Washington 97282) (Found in
Zeoli v Riht Mort. Corp., 148
B.R. 698 (1993); Reviewed
Cases

4.50

450.00

2,025.00

\S

94/09/16

GVD

Text messages from Client
emailing Dubin Copies of
decisions - In re Richardson,
Case No. 00-10506-JKC-7, Adv.
Pro No. 12-50165, Bankr. S.D.
Ind. August 21, 2013; In re
Garcia, 109 B.R. 335 (N.D. III.
1989); In re Gagliardi, Case No
02-17985 EEB (Bankr D. Colo.
2003); In re Diviney, 225 B.R.
762, 768 10th Cir. BAP 1998);In
re Fjeldsted, 293 B.R. 12
(BAP,9th Cir. 2003); In re burke,
Sr. 147 B.R. 955 (8th Cir.

1992); Researched Cases;
Telephone conference with
Client

5.47

450.00

2,461.50

04/09/16

GVD

Text message with Client
requesting confirmation that
Dubin and FJA had filed Notice
of Appearance; Client informed
would take time to send PHV
Notices to all Clients and court
does not accept electronic
filings; Preparation for PHV
applications; Hawaii Supreme
Court Attorney Certifications

3.90

450.00

1,755.00

10.00




\+

04/09/16

GVD

Text message to Client,
Opposing Counsel had been
emailed with Notice; Court
documents will be filed next
Monday

0.40

450.00

180.00

04/09/16

GVD

Preparation of Notice of
Retention filed in Nevada case

0.50

450.00

225.00

04/10/16

GVD

Preparation of Nevada retainer
agreement for $100,000.00
payable in installments

1.00

450.00

450.00

04/10/16

GVD

Text messages to Client
informing Client of proposed
retainer agreement for Nevada
case attached; Flexible enough
to accommodate his funding
needs as Client specified; Client
respond by text message "OK";
sends more case decisions for
review; In RE: Mailey, Ma BK
Court "The Court cannot
determine whether Washington
Mutual owned the Mortgage at
the time is executed the
Assignment to Wells Fargo" 900
F. 2d 206; 9-12: In re Kitts
(Foreclosure Fraud Exposed); In
re Gagliardi, Case No. 02-17985
EEB (Bankr D. Colo. 2003); In
re Diviney, 225 B.R. 762, 768
10th cir BAP 1998; Researched
Cases; Telephone discussion
with Client

5.25

450.00

2,362.50

04/11/16

GVD

Email directly from Client
regarding Nevada case and
discussions with Client via
telephone

3.20

450.00

1,440.00

04/11/16

GVD

Email from Client regarding his
Disposition Notice in Nevada
case

0.50

450.00

225.00

04/11/16

-

GVD

Additional correspondence from
Client; received by Client from
opposing counsel regarding
Discovery in Nevada case

1.65

450.00

742.50




04/11/16

GVD

Correspondence with Opposing
Attorney Schuler-Hintz
regarding Deposition of Client in
Nevada; Telephone with Client;
Case research; Correspondence
with Schuler-Hintz continue
with copies to all Opposing
Counsel regarding Discovery
and case deadlines

7.50

450.00

3,375.00

04/11/16

GVD

Correspondence with Client and
DLO Attorneys regarding search
through Nevada Bar Referrals
Service to find local Nevada
counsel for PHV appearances;
Concentrating on Nelson Segel;
Telephone conversation with
Client

4.60

450.00

2,070.00

04/11/16

GVD

Correspondence with Nevada
Bar Lawyer Referral and
Information Service

0.70

450.00

315.00

04/11/16

GVD

Text messages from Client re:
Comano Island property and
opinion including case decisions
In re Bradley W.D. Va. 75 B.R.
198 (1987); In re Hwang, 189
B.R. 786, 790-791 (Bankr. C.D.
Cal. 1995); 4 Miller Starr,
California Real Estate, 2d,
9:154( 1989 Supp. 1995); In re
Rolen 39 B.R. 260, 263 (Bkrcty
W.D. Va. 1983); Turk v Clark,
193 Va. 744, 71 S.E. 2d 172,
176 (1952); Researched cases;
Telephone discussions with
Client

6.35

450.00

2,857.50

(go to next page)




04/11/16

GVD

Continued text messages from
Client regarding
communications to Client from
Opposing Counsel; Client
emailed to Dubin Information

on Harkey v. Bank Case no 2-144

cv-00177 filed 02/01/2014
including the entire docket
sheet and Bankruptcy
documents; Further text
message from Client regarding
this Discovery Conduct

2.90

450.00

1,305.00

04/11/16

GVD

Case decisions received in text
message from Client to Dubin;
Opinion, Case No. 25891 State
of West Virginia ex rel. Christina
Means v. Hon. Charles E. King
& William Clayton; Client ask
not to duplicate cases in text
messages, Client apologized

2.70

450.00

1,215.00

04/12/16

GVD

Email from Client regarding filed
Notice in Nevada case of his
Retention of Counsel

0.25

450.00

112.50

-

04/12/16

GVD

Text message from Client
regarding additional court
filings and Client's unhelpful
direct communication with
Opposing Counsel

0.30

450.00

135.00

04/14/16

GVD

Email from Client regarding
Louisiana Bankruptcy Court
findings on Lender Processing
Servicer Fraud; Research

1.20

450.00

540.00

04/15/16

GVD

Text message from Client stating
he is in route to Palm Spring to
finalize money transactions;
Upon completion he will forward
another payment to Dubin Law
Offices; Email respond to Client
regarding Tick Segerblom; 9
messages back and forth with
Client pertaining to Tick;
Telephone discussion to Client,
updating Client on Fees and
Costs; Client approves Fees and
Costs and hiring Tick as local
counsel

4.95

450.00

2,227.50




04/15/16

GVD

Email from Tick accepting local
counsel appointment; following
email offer to Tick

0.90

450.00

405.00

04/15/16

GVD

Email to Client informing Client
that Tick has agreed to be local
counsel; Client responds by text

0.20

450.00

90.00

04/16/16

GVD

Notary charge For PHV
Application for Dubin and
Arensmeyer

60.00

04/16/16

GVD

Additional research for local
counsel; discussion with Client
regarding Tick Scgerblom;
Emailed client and DLO
attorneys regarding Tick

7.10

450.00

3,195.00

04/16/16

GVD

Email correspondence with Tick
regarding his selection

0.20

450.00

90.00

04/16/16

GVD

Email from Client stating that
we will make it a success for
everyone; Later text message to
Client confirming PHV
Applications sent to Tick for his
signature and filing before he
can file them; Dubin needs
Client to go to Tick's office and
sign; Client agrees; Dubin
informed Client by return text to
remember to sign second
retainer agreement. Client
responds by text, he will sign
second retainer agreement and
return it Monday morning;
Telephone discussion with
Client who approved further
funding needs.

3.45

450.00

1,552.50

04/18/16

GVD

Received from Client
information on Camano Island
Property; Review

0.60

450.00

270.00

04/18/16

GVD

Telephone discussion with Tick;
Agrees to be local counsel

0.95

450.00

427.50

-

_4/19/16

GVD

Received from Harkey Evidence
Of Quality Loan Service Pattern
and Practice; Reviewed

0.65

450.00

292.50




04/19/16

GVD

Received from Client New
Century MERS; Research;
Reviewed

0.75

450.00

337.50

4/19/16

GVD

Email correspondence with Tick
regarding PHV petitions

0.10

450.00

45.00

04/19/16

GVD

Text message from Client has
not heard from Tick yet;
Respond by text message;
Dubin will contact Tick

0.25

450.00

112.50

04/19/16

GVD

Telephone call from Client who
left voicemail message; Dubin
respond by text message

0.20

450.00

90.00

04/20/16

GVD

Received from Client email
regarding PHV verified petition

0.20

450.00

90.00

04/20/16

GVD

Telephone discussion with Tick
and Client; Client tries to meet
with Tick; Problem with locked
door; Telephone discussions
with Client; Client is very upset

2.65

450.00

1,192.50

04/20/16

GVD

Email correspondence with Tick
regarding filing of petitions and
meeting with Client being
scheduled

0.60

450.00

270.00

04/20/16

GVD

Text message from Client
concern no one answers Tick's
telephone; Dubin respond Tick
received documents and for
Client to check email inbox;
Client response with another
text message left Tick VM will
call back; Dubin sent text
message to Client; Tick says
come by and bang on door;
Client respond with text
message "going there now";
Dubin sent text to Client with
Tick's cell phone number

1.70

450.00

765.00

04/21/16

GVD

Telephone conference with
Client upset over treating
received at Tick's office; Email to
Client apologizing for apparent
confusion

1.30

450.00

585.00

04/21/16

GVD

Email from Tick: PHV Petitions
Filed and Notice sent to
Opposing Counsel

0.25

450.00

112.50




04/21/16

GVD

Text message to Client: petitions
filed; Dubin sends follow up
message to Client that we must
now fully mobilize as motions
are going to fly and need for
litigation budget and cash flow
timing; Text message to Dubin:
Client has full faith in him and
his hiring a California Attorney
as part of his litigation team and
Dubin requests by text message
for Client to please send next
retainer installment as soon as
possible. As soon as Judge
Boulware approves PHV
Applications, Tick, FJA, Client,
and Dubin will meet in Las
Vegas to discuss litigation plans
and our Attorney team will meet
in Las Vegas with Opposing
Counsel to discuss case
deadlines and make additional
preparations

1.95

450.00

877.50

04/21/16

GVD

Client responded by text
message, First says he is
already pledge to get another
retainer installment to Dubin as
soon as he can, saying itis a
commitment by him; Second he
wishes for Wendy Nora who
authored the initial complaint to
participate in the proceedings as
part of the litigation team,;
Dubin responds by text that he
will contact Wendy Nora.

2.10

450.00

945.00

04/22/16

GVD

Email correspondence and
telephone discussion with Tick
concerning local counsel
relationship details

2.50

450.00

1,125.00

N

04/23/16

GVD

Dubin emails Nora asking if she
can play a role in the Client's
Nevada litigation

0.15

450.00

67.50




\-’

04/25/16

GVD

Nora emails Dubin informing
Dubin that she has the client
power of attorney that she is not
licensed to practice law in
Nevada; that she has a dispute
with Wisconsin; Threating to
cancel her law license and
therefore she cannot seek PHV
in Harkey's case due to the
likely attack on her integrity due
to previous disciplinary
manners, she is in the process
of finalizing an operating trust
in Minnesota for Client's trust

2.75

450.00

1,237.50

04/25/16

GVD

Nora emails Dubin in process of
transferring the Nevada action
into the trust as an asset and
that as trustee, she will be
responsible for retaining
attorneys and making payments
for professional services,
including negotiating and
approving Dubin's retainer,
informing Dubin that Client has
paid Dubin a total of $45,000,
and the she is in effect to take
over the Nevada case.

1.90

450.00

855.00

04/25/16

GVD

Nora emails Dubin that Dubin
will be working for Nora and
reduces the billing rates,
because behind the scenes has
Judge Boulware would never
allow her to represent Client in
Nevada, which is why she is
becoming trustee of Client's new
operating trust; Discussion by
Dubin with Firm members
regarding Nora's email

3.00

450.00

1,350.00




04/25/16

GVD

Dubin responds to Wendy Nora
by email that no attorney could
accept the relationship she
proposes which would be
unethical and fraud on the
court and that she therefore
forces Dubin Law Offices to
withdraw the PHV Petitions;
Dubin then by text message
sent Client Nora's email
informing Client that no
attorney in America could
accept orders from her
unethically, requiring Dubin to
withdraw; Nora's instructions
are unethical, unprofessional,
and counter productive and
moreover, her draft of the
pleadings was not competent;
Telephone discussion with

3.60

450.00

1,620.00

\-4/26/16

GVD

Dubin email to Nora objecting to
her interference in case and her
threats; Decision made by
Dubin to withdraw from case
despite Client's request to
continue; Telephone discussions
with Client

1.35

450.00

607.50

04/26/16

GVD

Email exchange with Wendy
Nora and Dubin informing Nora,
Dubin is withdrawing followed
by Nora threating Dubin

1.10

450.00

495.00

04/26/16

GVD

Dubin notifies Tick by email
that Client has suddenly given
his claims in the case to another
to act as his trustee who has
chosen to inject herself
unethically requiring us to
withdraw. Tick responds that he
will withdraw the petitions;
Telephone discussion with Tick

1.75

450.00

787.50




04/26/16

GVD

Text messages and telephone
conversation with Client; Client
request Dubin to continue
representing Client; Dubin
refuses explaining that he
cannot work with Nora behind
the scenes, for to do so would be
unethical, as she is facing
suspension of her law license in
Wisconsin; Nora has Dubin's
sympathy because the
Wisconsin charges do not seem
to be fair, but that is no excuse
for attempting to commit a
fraud on the Nevada Federal
Court by her taking over the
lawyering on the case;
Telephone discussion with
Client

3.95

450.00

1,777.50

04/27/16

GVD

Email from Tick with copies of
his court filings seeking
withdrawal

0.25

450.00

112.50

\_05/03/16

GVD

Email from Tick with copy of
court order on PHV petitions
approving withdrawal

0.45

450.00

202.50

T N R




INITIALS ATTORNEYS FEES CHARGED
GVD Gary Victor Dubin $ 98,041.50
FJA Frederick John Arensmeyer $ 9,240.00
\—
SUBTOTALS
Amount of Fees Charged $ 107,281.50
Amount of Costs Charged $ 2,042.59
Subtotal Charges $ 109,324.09
Hawaii State General Excise Tax $ 5,151.35
Total Amount Due $ 114,475.44
Balance on this Invoice $ 114,475.44
Total Payments Received $ (45,000.00)
Check Date Payment Amount

1/25/2016 Wire Transfer $ 20,000.00

4/1/2016 Wire Transfer $ 25,000.00
Total Remaining Balance $ 69,475.44

-

BALANCE DUE: $ 69,475.44




