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JUDGE NAKEA: This is the matter of the Office of

Disciplinary Counsel v. Gary Victor Dubin, ODC number 16-0-.2I7,

16-0-429, IJ-0-54, 71-0-181, and IB-0-2. For the record, please.

MS. SALWIN: Rebecca Salwln on beha]f of ODC.

MR. DUBIN: Gary Dubin, Respondent, with John Waihee,

co-counsel

JUDGE NAKEA: Thank you. Before we hear, Mr. Dubin and

Ms. Salwin by the wdy, we're going to al-low ten minutes for

each side. You get to go first. And l-et me know 1f you want me

to tell- you how far you've gotten, rf you want to save some time

for responding to Ms. Salwin, and il 11

MR. DUBIN: Wel1, I appreciate it if f could reserve

maybe two or three minutes.

JUDGE NAKEA: Sure. Okay. And then, Ms. Salwin, do

you want to save two or three? I'11- save you three.

MR. DUBIN: Okay

JUDGE NAKEA: Before we begin, Mr. Horovitz would l-ike

to say something.

MR. HOROVITZ: Thank you. I was asked by our counsef

Phil Lowenthal- to describe my decision not recuse myself for the

l-ast hearing, and then explain a bit about. the underlying case

that Mr. Dubin cited in his briefing, So I'Il do that.

The underlying case itself well, first of all, in

terms of before the hearing last fall for Mr. Dubin, I did

actually reach out to Judge Nakea and Mr. Lowenthaf explaining25
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the case that we had been j-nvolved with, with Mr. Dubin's office

Explaining the status of it and asking whether I did need to

recuse myself, and the answer came back no, I dld not.

After the hearing my recollection is after the

hearing for Mr. Dubin and before we went into deliberations, Mr

Dubin looked at me and acknowledged that he had a case with me,

but he didn't have a problem with that. I don't believe that

made it into the official record.

The underlying case was a commercial- l-andl-ord/tenant

case, fairly straightforward. Initially, it was a corporate

tenant. Our firm represented the landl-ord. Therers no personal

guarantees on the lease at all. So it was only against the

corporation. The corporation appeared pro s€, initially, in the

case, and we got a fairly standard judgment and writ of

possession. This was a district court case

After the judgment and writ were entered, the my

client took we took possession, and then we fil-ed a motion for

default judgment once we knew the costs. At that point, Mr

Dubin appeared and filed various motions to ask the Court to

reconsider its default judgments, and the judgments, and the

wrlt. The Court heard a hearing on t.hat and denied those

motions, and Mr. Dubin took various appeals from those denials.

The notice of appeal there were three appeals that

were ultimately consolidated. The notice of appeal was

orlginally filed in March 1st, 201'8. The underlying district25
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court case was filed in October of 201,1. So, they were dated.

But the appeal was filed in March March 1st of 2018. Various

opening things were filed. Mr. Dubin, ofl March or May 16t.h,

obtained a standard 30-day extension of time t.o file his initial

opening brief, and the Court granted that, and the opening brief

was to be due on July 5th/ 2018.

July 5th came and went without an opening brief beinq

filed, and then on July t'lLh, the Clerk of the Court issued to

Mr. Dubin a notice of default. for the filing of the opening brief

and indicated that the matter woul-d be and I'm quoting from

the pleading the matter will- be cal-l-ed to the attention of the

Court on Juty 2'7t-h, 20L8, for such action as the Court deems

proper and the appeal may be dismissed.

On July 21Lh, Mr. Dubin filed a motion to correct the

record from rel-ief for default and to reset the briefing and

scheduling order. In a nutshell, he indicated he had

consolidated the three appeals, and they didn't had meant to

incl-ude the request to extend the time with you know, to fil-e

the opening brief within that, but they didn't. do that..

We didn't oppose that motion at all and the Court

granted him time, until SePtember he had asked for 50 days and

the Court granted him those 50 days, until September 6th of 20L8,

in which to file his opening brief.

On September 6th I'm sorry/ let me go back. Yeah.

So on September 6th of 20L8, MI. Dubin filed a motj-on for leave25
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for an additional two weeks to file his opening brief. He

indicated that his office got a little backed up because of the

hurricane. Hurricane Lane had been coming through the Tslands at

the time. And he stated in his brief, Declarant is cognizanL of

this Court's policy to requj-re request for briefing extensions to

be filed five days in advance. He stated he had tried to meet

that to meet the filing deadline, but it just became

impossible because of t.he hurricane.

Again, we didn't file any opposition to that. And then

t.he Courtr o[ September 13th, issued its order granting. And

they added notations. Mr. Dubin had submitted a form order and

the Court added their own notations to the order and said: The

opening brief shatl be fil-ed on or before September 20t-h, 20L8

No further exLensions of time will be granted, absent

exLraordi-nary circumstances. And then it went on to say: A

motion for extensi-on of time for a brief shall be fil-ed at least

five days before the briefing is due. Further violations may

result in the motion being denied, sanctions, or both.

So at that point, the opening brief was due on

September 201h, and the Court stated that there would be no

further exLensions absent further or absent extraordinary

circumstances and that had to be they had to be notified of

those at least five days before September 20th, 2018. So there

WAS NO filing of any opening brief on September 20Lh. There was

no further filings in any of the deals or in the consolidated25
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appeal in October, November, December r or January of 2019.

In February 1lth of 20I9l our client contacted our

office and asked whether the appeal could simply be, you know,

moved you know, taken out taken off. And we, dt that

point, indicated to our client that, You know, the way these

things happen is the Court will either dismiss it or you can file

a motion. And the Court and our client, could you please

simply file the motion.

So our office filed a motion to dismiss the appeal and

there were really two paragraphs, You know, as to why. We set

out the procedural history and just simply said/ you know, the

Court had ordered that the opening brief be filed by September

20t-h, and no further extensions would be granted, and that there

was never any request to extend, so please just go ahead and

dismiss.

And then February 20Lh of 20L9, Mr. Dubin files a

motion for feave to file a consolidated brj-ef, essentially asking

for an additional- extension. He indicated in his declaration

he stated, he was unaware that it had not been fited earlier and

that the opening brief herein will be filed today. It later

stated in his declarati-on and this was on February 20, 2019

he stated: I am now preparing the opening brief, which will be

fil-ed today. I would appreciate the Court's understanding.

There was no opening brief filed on February 20Lh. The

next flling was on March 4th, a supplemental declaration, where25
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he stated that shortly after filing the February 20Lh request,

half of my office personnel, including me' came down with the

f1u, and I wound up spending most of my t.ime in bed. If not

tonight, the consolidated brief will be fifed tomorrow. And this

was on March 4t.h of 2019.

There was no opening brief filed on March ALht and none

on March 5th, and none on March 5th/ all of which were weekdays.

He ultimately f il-ed his opening brief on March '7 , 2079.

The Court then, ofl March 22nd, issued 1ts order denying

the motion to dismi-ss the consolidated appeal, granti-ng the

motion for l-eave to file a consolidated opening brief, and order

to show cause essentially stating that everyone deserves their

day in Court, so it will accept the March 7th opening brief,

which was fine, but it further stated: Within ten days from the

date of thls order, Gary Victor Dubin shall- show cause and

response in the form of a declaration, affidavit, or other sworn

statement indicating additional reasons, If aDY, why he failed to

t.imely file the opening brief or request an extension of time.

And, moreover, why he failed to file the opening brief on or

before March 5th, 2019, ds indicated in his March 4t-h, 2019,

suppl-emental decfaration. Fallure to timely respond to this

order or to show good causer mdY result in sanctions.

On April 1st, in response to that, Mr. Dubin filed a

declaration. The attorneys in our office handling the appeal

and I am stil-l counsef of record of this. There are other
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attorneys who are primarily handling it, but I am the counsel of

record. The other attorneys in the office did not feel that Mr

Dubin's declaration adequately answered or even addressed what

the Court had ordered him to address in the order to show cause,

and so they filed a motion on April 4th

A motion for sanctions and/or dismissal of the

consolidat.ed appeal, basically stating that the Court had ordered

him to give some very specific informatlon, and we don't think it

rose to the level of what the Court was asking and that the Court

should impose appropriate sanctions as it saw fit.. Mr. Dubin, on

April 11th, had filed an opposition t.o that and that's where it

stands.

We had taken, you know, the Court's September 6th,

ruling to be fairly dispositive where they had stated that there

were no further extensions absent extraordinary circumstances,

and that nothj-ng was filed within the time ordered by the Court.

So, at that point, you know, we viewed it fairly asa fairly

ministerial matter

Again, Vou know, beyond that, Lhere was simply no

activity from September through February of this year, when our

office flled the motion to dismiss. How the Court will treat the

motionsr we don't know, it's stilI pending.

So with that disclosure, since my name is in the

current motion, f'm going to recuse myself from any further

any further hearing of t.he motion or deliberations. So I will25
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recuse mysel-f and excuse myself from the hearing.

JUDGE NAKEA: Thank you. Anyone else wants do

either of you want to have them not participate in this matter?

Ms. Salwin, do you have any objections to the present group?

MS. SALWIN: No. No objections

JUDGE NAKEA: Mr. Dubin.

MR. DUBIN: Of COUTSC.

JUDGE NAKEA: We1l, no obj ections

MR. DUBIN: Pardon?

JUDGE NAKEA: no objection to the remaining members

participating Members of the Board?

MR. DUBIN: Oh, no.

JUDGE NAKEA: Okay. Thank you. Then, Mr. Dubin,

you t re on

MR. DUBIN: T've been ambushed again. He spent over

ten minutes, and I rm supposed to respond to him, and I only have

ten minutes for everything? I would ask that I be allowed to

respond to him without j-t coming out of my ten minutes.

JUDGE NAKEA: You know, I see some rat.ional to that.

MR. DUBIN: I will be as brief as I can

JUDGE NAKEA: No, You wil-l be as brief as I give you

Sure ten minutes sounds fair. Go ahead. Now, this is going to

you want to comment on what Mr. Horovitz just said?

MR. DUBIN: Just what he just said, Yes

JUDGE NAKEA: OkaY.25
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MR. DUBIN: Yeah. First of all, as we know, Members of

the Board are restricted just like they were a;udge. The Hawaii

Revised Code of Judicial- Conduct, I have in front of me. Rule

2,1,L, talks about disqualification or recusal when there's an

appearance of impropriety. I don't know of any member of the

Hawaii Bar who would agree to have a board member, who was

against him in an open case. This was a lower court case and an

appeal.

Mr. Horovit.z says that he made a di-sclosure to the

Board Chairman. That is not how the rules work. You make a

disclosure to the parties, not to another member of the paneJ-.

The appeal was open at the time. Unfortunately, I was

unaware that the opening brlef had not been filed by my office.

The way it works in the Intermediate Court of Appeals is that if

you don't file the opening brief in the set time, the Clerk sends

out a notice that the opening brief has not been filed. And many

times, opposing counsel will call you up and sdY, what's

happened, you missed the deadline for the opening brief. In this

case, extremely rare, the Clerk did not send out the notice.

Therefore, I was not aware of that.

We have about 300 cases in our office. We have, dL any

one time, about B0 appeals in the fntermediate Court of Appeals

and in the Hawaii Supreme Court. f got overloaded and, not

unusual, I asked somebody else to prepare the opening brief. I

didn't know the opening brief was not prepared. The Clerk dldn't25
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even send out the normal notice. But, of course, the Cl-erk's are

never sanctioned.

In the last three years, wefve had a 1ot of difficulty

with deadlines. Because of these proceedings, I lost two

attorneys. I cou.Ldn't hire any other attorneys. The word gets

out about what's going on here. I l-ost three staff members. f f m

unable to replace them. Yes, we've had a difficult time because

of these proceedj-nqs in fulfitling our responsibilities to the

courts.

When I found out the opening brief had not been filed'

I immediately told the Court I'm qoing to fil-e it.. Fortunately,

I had done the work below, but it was complicated, and I did

contract an incredibly viscous flu. It puts you to sleep. And

sor it took me a little bit of time, and T filed the opening

brief.

What's submitted in the opening brief and you have a

copy the opening brief is based upon the unethical conduct of

Mr. Horovitz in serving my client in a way that he woul-d never

know that t.he complaint had been served, then taking a default

judgment, and then violating every principle of Hawaii .Law

involving default ludgments and went ahead, behind my back after

I had entered my notice of appearance/ and got $II2,000 judgment

against my client, which was never stated in the complaint. And

for those of you who don't know, when you get a default judgment,

you cantL qet more than what's in the complaint. So that appeals
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filed on the basis of t.he unethi-cal conduct of Mr. Horov.rtz

Now because I hadn't been associated with the opening

brief for a while and not only that, I didn't I don't know Mr

Horovitz. He doesn't practice in my kind of cases. f don't

these landlord/tenant things, normally. I only do it because T

have clients that then get in troubl-e with these kind of things.

So I didn't I don't know him.

When it came time and by the wdy, when my cases

began, he was not a member of the Board. He was not on any of

the letterheads I had seen. And I'm just frankly not rea11y that

famil-iar with him. He sat over there, and I can't read T

can't read those name tags over there. Eighty years o1d, and I'm

pleased to say f've never had a major illness in my life, but the

eyes are not my strong point. It's not an uncommon thing. f'm

told one eye is farsighted and one eye is nearsighted. And my

whole l-ife they fight each other, but the brain corrects the

thing and gives me gives me a good measure of accurate

eyesiqht, but I can't read the name tags. I can read his he

wasn't sittlng here though, but I can't read the one at the far

end.

So f was just not familiar with him, and I donrt know

any attorney in the state who had this kind of a case with Mr

Horovitz. And with an appeal ongoinq, would feel comfortable

having him as a judge in my case. His duty was to disclose it to

me in the beginni-ng25
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As you recall, Mr. Miller sat here, and he made the

disclosure. I don't know if Judge Nakea said you got to make the

disclosure or told him the same thing that. Mr. Horovitz says he

was told by Judge Nakea, but Mr. Mill-er did. I don't know Mr.

Miller. He wasn't in the case bel-ow. He was briefing an appeal,

whj-ch I happened to win. But Irve never met him before. There

was never a hearing. There was no acrimony in that case. It was

all a question of interpretation of the governing instruments of

an association. So I didn't feel any discomfort at all having

Mr. Miller on the case.

But I certainly if discl-osure had been made to me in

the beginning, I would have objected to Mr. Horovitz because of

the nature of that case. Now I have not been sanctj-oned by the

ICA. They didn't sancti-on me.

r provided the panel with the relevant case law from

the United States Supreme Court on two death penalty cases. Mine

is also a death penal-ty case. A professional death penalty case.

JUDGE NAKEA: Mr. Dubin, I'm sorry to interrupt You,

but I need to get a new estimate for you about when you want me

to interrupt you to tell you how much time you have left. I

imagine that some of what you said already --

MR. DUBIN: No, I have to

JUDGE NAKEA: Okay

MR. DUBIN: -- as far as my

JUDGE NAKEA: And I imagine some of what you al-ready
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have said woul-d have been included, I would t.hink, in what you

had planned to say for today's meeting.

MR. DUBIN: Well, f'm hoping that the panel has

questions for me

JUDGE NAKEA: Okay.

MR. DUBIN: But as far as

JUDGE NAKEA: A11 right. So

MR. DUBIN: as far as this topic's concerned, I

agree

JUDGE NAKEA: Okay. So when would you l1ke me to stop

you? Tetl me now/ do you want another seven minutes before I

tefl you, you've only got three minutes l-eft or?

MR. DUBIN: YCS.

JUDGE NAKEA: OkaY.

MR. DUBTN: Thank You

JUDGE NAKEA: I'm sorry for the interruption.

MR. DUBIN: You have before you six papers for this

hearing. You have two letters I sent to Judge Nakea when I

discovered more information on the conflicts. You have my

motion, you have my memorandum, and you have my supplemental

memorandum. I always mention that because one time I had a case

and when I was all done, I found out the ludge hadn't gotten the

papers.

I want to spend my time on the Hughes matter. I've

read the opposition paper. I asked for an opportunity to reply.25
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Replies are normally whenever an adjudicated body allows it, but

I was not given the opportunity to reply, so I have to answer the

opposition now.

The opposition pretty much depends upon the Au case. I

ask you all to read the Au case. If you don't have a coPY, I

would be happy to provide every member of the Board with a copy

The Au case is misrepresented in the opposition paper. In Au

they pointed out that what happened j-n Au was he walked into the

I'm going to quote the case.

As between a judge already assigned to the Panel and a

lawyer who thereafter appears, in circumstances where the

appearance might cause an assigned judge to be recused, the

lawyer will go, and the judge wil-l stay. A lawyer's acceptance

of employment solely or primarily for the purpose of

disqualifying a judge, creates the impression that, for a fee,

the lawyer is available for sheer manipulation of the judicial

system.

I did not enter the case for the purpose of

disqualifying Mr. Hughes. Mr. Hughes entered the case after I

was in the case. Now I don't know, but the Board Chairperson

assigns the Hearing Officer. Did Mr. Hughes tell Judge Nakea

or what would have happened if the Hearing Officer had told Judge

Nakea, I would like to discuss and disclose to you that. my client

has an open case with Mr. Dubin on the other side as opposing

counsel, and my client would benefit if Mr. Dubin were disbarred?25
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Would Judge Nakea move on to the next name on the panel list?

Instead, Mr. Hughes appeared in the case.

Now we had a trial before Judge Marks. Mr. Hughes was

not in the case. Mr. Hughes came into the case for the appeal'

obviously, representing the insurance company. An appeal which

we won. I had never met Mr. Hughes. Hughes is a common name.

He was appointed as the hearing examj-ner. I had no recolfection

that he had come in as an appel-Iant attorney on the Moyle

(phonetic) case.

When l-ater on someone in my office discovered it, dt a

pretrial conference, which you're supposed to do, I confronted

Mr. Hughesr ds you all know, you have the transcrj-pt, and I

objected to his being the hearing examiner. We1l, he studied it'

and he tol-d me later in a writing, and he sent it to everybody,

that he would not recuse himself, that. the case was dormant.

WeII, there's no such thing as a dormant case. The case is

either active or it's closed.

The case was open. It was open because, unfortunately,

Mr. Moyle had my client had died in a motorcycle accident and

his two surviving relatives was his mother and his brother. And

his mother, even at that time, was about 80, 85, and his brother

was having a series of operations.

In addition to that, they had the problem that to

continue the case, they would have to spend money to 90 to the

Probate Court to have a personal representative appointed. In
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addition to that, MI. Moyle had a will, and they were searching

for a copy of the witl. And then to continue the case, it would

be a little bit difficult because Mr. Moyle was dead, so we woul-d

be allowed to use the transcript of the trial, to some extent,

but the trial- wou.Ld probably have cost another $50,000 or more.

T take orders from my clients, j-t's not my case. So

they were very sl-ow to figure out what to do. The mother wanted

us to pursue it and the brother, I can'L go into all the details,

you know, some of this is attorney-client protected informaLion,

but the brother wanted to settle the case.

And lo and behold, Mr. Hughes comes into the case'

creating an ethical problem on my part. Am I going to settfe the

case while he's the hearing examiner and what and is that

is there a quid pro quo involved, et cetera? So I felt very

uncomfortable to that point. trying to settle the case.

Now as far as my remedy is concerned, I have had

occasion to ask a judge to recuse himself. Never Judge Nakea.

There has to be grounds. And I have to file a writ of

prohibltion, a writ of mandamus in the Hawaii Supreme Court, and

I'm always told you can appeal it if you want. We're not going

to hear it on a special wrj-t.

So my afternative is what I did. I put it in my

opening brief, dsking this Court to recognize that there was an

ethicaf problem with Judge Hughes. It's in my opening brief. I

asked this body for rel-ief . That's what you're supposed to do.
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Thatrs what I did.

Now I didn't notice at the time that. the intermediate

at the time of the pretrial hearing, but I did find out that

the Rules of the Disciplinary Board, your rules, Rule 20 (e) , says

that you can't file a motion unl-ess it's ordered by the hearing

officer. And what good does it do, anyway, to file a motion that

the Hearing Officer said he's not going to disqualify himself

because the case is dormant. Look that up in the Black's

Dictionary, dormant. There's no such thing. A case is active,

or it' s cl-osed.

Now one last. thing f want to say. How much time do I

have l-eft?

JUDGE NAKEA: It's just about you're approaching

your thlrd minute.

MR. DUBIN: Al-1 right. Just one thing I want to say.

The relevant case is not the Au case. The relevant case is

Peters v. Jameson. Peters v. Jamieson, 48 Haw. 247 (1964). That

was the year I became a member of the bar. In this case there

were a lot of rulings that were suspicious by the judge, they

were an error. The Court said the Hawaii Supreme Court said,

we adhere to the rul-e

the trial judge do not

that mere erroneous or adverse rulings by

spell bias or prejudice and cannot be made

But I'm still quoting whenthe basis for disqualification.

other factors such as appear on the record in the instant case

are collectively considered together with such rulings, we do not25
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hesitate to hold that t.hey do not form -- excuse me they do

form -- they do form a basis upon which bias and prejudice can be

predicated.

And in this case, it appears that Mr. Hughes did not

disclosed his conflict to Judge Nakea, dt least to me. He

excl-uded witnesses. I couldn't cal-l- Ms. Andia, Harkey, the ICA.

A11 t.he people that were accusing me of t.his or that, I was not

able to cal-I.

However, they selectively brought a lawyer in, in place

of Mr. Harkey, who I had no personal knowledge of anyt.hing, to

appear by telephone. Mr. Andia said, oh, Mrs. Andia is ill. So,

he said, okay, no proof of anything, we'll just have her

statements on the record made by Mr. Andia.

He refused a three member panel. I asked for a three

member panel for a complex case like this. He refused. He tried

al-l four cases together. If you're accused in a criminal- case

and, by the wdv, it's recognized that these kinds of proceedings

are quasi criminal. In a criminal case, You can't try somebody

for murder, and arson, and hit and run all at the Same time. But

that's what happened here.

And look at his one page' one paragraph conclusion

after weeks of oral testimony. Looking at the record as a who1e,

he talks something about malum prohibitum, which is only in one

case. He just fused all- the cases together. No separate

findings of fact by him. He adopted the prosecutor's findings of
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fact and conclusions of law verbatim without even chanqing a

punctuation mark or a syllable

JUDGE NAKEA: Mr. Dubin, youfve got one minute left.

MR. DUBIN: Thank you. f'm just about done. He

omitted Mr. Hughes omitted any reference to any of my

defenses. And Mr. Andia, for example, had agreed. Right after

he had agreed, I had an obligation under the Hawaii Rules of

Professional Conduct to remove the money from the t.rust account,

but fater on he object.s, so then I offer to put it back. You

can't win.

And when the prosecuLor, at the hearings, wanted to

quote something for the record, he let him put it in. When T

wanted to quote something for the record, I was not allowed.

Exculpatory evidence wasn I t allowed on the issue of my experience

with Judge Real and the fact that t.he ODC found that I had done

nothing wrong. The prosecutor put on the record that I had done

something wrong and wouldn't allow in the record that the ODC had

cfeared me.

JUDGE NAKEA: Thank you, Mr. Dubin

MR. DUBIN: And then

JUDGE NAKEA: Thank you.

MR. DUBIN: and then finally, Mr. Hughes had no

judicial experience.

JUDGE NAKEA: Thank you. Ms. Salwin.

MS. SALWIN: Yes. Mr. Dubin has had ample opportunity25
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to respond to what Mr. Horovitz told us, but the one thing he

didn't respond to was the first very thing that Mr. Horovitz

said, which was that Mr. Dubin came up to him before the hearing,

before the deliberations and said, f know we have a case

together, and I don't have a problem with it. I think it's

interesting t.hat for how lengthy that was/ Mr. Dubin didn't

acknowledge that.

Moving on. Mr. Dubin says that the reason he kept this

hearing officer's supposed conffict issue in his back pocket

until after he learned that Hearing Officer Hughes wanted him

disbarred, the reason that he did that is because that's the

proper procedure and there's no point in bringing a motion to

disqualify to the Hearing Officer himself.

That's sort of interesting because at the prehearing

conference where this all shook out, the ODC and the Hearing

Officer invited Mr. Dubin to file a motion right then and there

and what Mr. Dubin said was, well-, the proper procedure rs to

bring that to the attention of the Hearing Officer and the

Hearing Officer would make a decisj-on. And if the Hearing

Officer doesn't recuse himself, of course, I would bring a motion

to disqualify the Hearing Officer. That's at page 4, lines 3 to

1

So he's saying to the Hearinq Officer at that time that

the proper procedure is to bring the motion to the Hearing

Officer. For the next year, he doesn't bring a motion. And I25
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witl sdy, the Hearing Officer ruled on this and said, Yes, that's

the proper procedure. Mr. Dubin said throughout, I will bring a

motion to disqualify the hearing examiner. He basically

threatened it over and over again, saying I will fil-e a motion, I

will file the motion. He didn't fil-e the motion for a year. He

wait.ed to see what the Hearing Officer was golng to sdY, and in

this case it was disbarment, and then he pulls this supposed

conflict out of his back pocket in order to try to thwart the

disbarment proceedlngs .

So ;ust to do a quick timeline of that issue, in May

2071, the Hearing Officer disc.Loses that they had had a case

together. That case was dormant in that it went up on appeal and

there was no activity in the case since 2012. It was neve

returned to the trial docket after an appeal. So he discloses

the issue. Mr. Dubin says in May 20I'l ; I will file a motion to

disqualify the Hearing Offj-cer. He doesn't.

ApriL 2018, the Hearing Officer recommends disbarment,

SO nearly a year later, and then like that, June 2018, Mr. Dubin

says that therers a conflict. This whol-e time there was a

conflict.

January 2019, so later, Mr. Dubin tries to revive this

dormant appeal. So he's right in that it is a little different

from the Au case. He's not creating a new case. He's a l-ittle

bit more clever. What he's doing is he's revj-vinq an old case to

try to conjure up a conflict that way. So January, he revives25
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the case and April, he brings this motion.

All right. Similar kind of timeline with the

Disciplinary Board Member Horovitz. He gave you a very detailed

timeliner so I won't get too far into it, but just to line up

what happened in that appeal wlth what happened with the

disciplinary proceedings .

March L, Mr. Dubin files a notice of appeal. In Mr

Dubin's own filing, he lists Mr. Horovitz. He does not file an

opening brief as you heard Mr. Horovitz explain. Every now and

then he would pipe up with a motion for extension of time to f1l-e

an opening brief, but mostly he does nothing.

All- right. So March to Sept.ember 20th, that's when the

Court says final- deadline, September 20Lh, to file your opening

brief. September 20Lh. He let that lapse. Alt r1ght.

December 13th, that's when we all met in thls room and

had the presentation on Mr. Dubin's disbarment. And then after

that is February 13th, the Board issues its decision to say we

also recommend disbarment. Al1 right. And then like that again,

Mr. Dubin revives his appeal, February 20t-h, one week l-ater.

Riqht. So for a year, he didn't file an opening brlef.

And then one week after the Board issues its decision, he's

reviving that appeal that that he had with Mr. Horovitz. He

finally flles his actuaf opening brief on March '7tln, after asking

for another extension. And then right after he revj-ves that

case, he brings this motion in April.25
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Afl right. So he lets it sit, Iets it lag, no case

activity. He finds out he's up for disbarment, revives the case,

brings this motion. It's a pattern.

And the Hawaii Supreme Court has seen this pattern many

times with sanctioning attorneys, with criminal defendants, and

they have a word for it. Tt's called gamesmanship. Thatts the

word they use in ODC v. Au. They say they call- it knowing

concealment of an ethical issue for strategic purposes. And they

say it cannot be tolerated, and it woufd tarnish t.he concept of

lmpartial justice. This very proceeding of I am going to cl-aim a

conflict after t.he fact, because I don't like the ruling that the

adjudicant made. Or the way they phrased it is that litigants

cannot take the heads I win, tails you lose position of waiting

to see whether they wj-n, and if they lose, moving to disqualify a

judge who vot.ed against them, right. The Supreme court has

handled this situation before, and they know it's gamesmanship.

The United States Supreme Court has seen it too, and

they sdy, a litigant who repeatedly stated to the Court that he

was happy to litigate here, we wil-I not consider his claim to the

contrary now that he is back. That's Stern v. Marshall, a U.S

Supreme Court case , 564 U. S. 462

And the only other point I would like to make is that

the only 1egal qrounds he cit.es for why this supposed confl-ict is

the reason that Mr. Horovitz couldn't have participated is

Judicial- Canon 2,II, which discusses the appearance of25
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impropriety. Not that there's any actual evidence of bias or

foul play. In fact, he acknowledged the case law says just

because you l-ose that doesn't mean he's biased

So the only thing he's citing to is 2.II, the

appearance of impropriety. And our Supreme Court has squarely

held that that is not a reason to overthrow a judge's decision

after the fact. A litigant, Lf they're going to claim appearance

of impropriety, they have to claim it before the decision gets

made. And that's State v. Gomez, a case from 2000, 93 Haw. 13.

I coul-d bore you with the logical reasoning

underpinning it, but essentially appearance of impropriet.y, it

just has to be raised, or it's not preserved, and you've waived,

it, which is what Mr. Dubin did. He did it on purpose. It's

gamesmanship. He was just trying to get out of disbarment, and

it should not be tolerated. Thank you.

JUDGE NAKEA: Ms. Salwin I'm sorry. Ms. Salwin and

Mr. Dubin

MS. SALWIN: I was going to ask if Mr. Dubin had any

time for rebuttal remaining.

JUDGE NAKEA: Itm sorry.

MS. SALWIN: I believe Mr. Dubin used his time for

rebuttal during his opening presentation.

JUDGE NAKEA: Sor ds I was saying about to say

MS. SALWIN: Oh, I'm sorry.

JUDGE NAKEA: Ms. Salwin and Mr. Dubinr w€ are going25
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to go into deliberations, and we'11 let you know our decision.

MR. DUBIN: I have final comments I would l-ike to make.

JUDGE NAKEA: Irm sorry, Mr. Dubin, You knew the time

l-imits and you

MR. DUBIN: Well-

JUDGE NAKEA: that's it, Mr. Dubin. Thank you.

MR. DUBIN: I'm accused of four things.

JUDGE NAKEA: Mr. Dub j-n, thank You .

MR. DUBIN: It's very unfair, because she doesn't have

the facts, and I have answers to all those things. The Board

should have my answers to all those things.

JUDGE NAKEA: Thank Vou, Mr. Dubin. You had your

opportunity. You chose to spend your time on what you said.

MR. DUBIN: Ten minutes is hardly enough time to do

anything.

JUDGE NAKEA: Thank you.

MS. SALWIN: Thank you.

JUDGE NAKEA: By the way, you had a total of 23

minutes. Thank you.

MR. DUBIN: I was ambushed by someone who took ten

minutes.

(Proceedings concl-uded at 2:49 p.m.)

25
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JUDGE NAKEA: Thank you. This is the matter of the

Office of Disciplinary Counsel v. Gary Victor Dubin, ODC numbers

16-O-I41, 16-0-151-, 16-0-2I3, and 16-0-326. For the record,

please.

MS. SALWIN: Rebecca Salwin on behal-f of Petitioner,

ODC.

MR. DUBIN: Gary Dubin and John Waihee on behalf of the

Respondent.

JUDGE NAKEA: Thank you. f would ask both of you to

look around the table and see if there's anyone whose

participation you would object to. Before that, there are two

Board Members who wanted to make discl-osures.

UNIDENTIFIED BOARD MEMBER: Yeah, I need to disc-l-ose

that I represent Jonah Kogan in the Christian Sacal-.l- (phonetic)

v. AOAO at Hawaiian Monarch, and itrs currently on appeal. So,

it's an active case.

JUDGE NAKEA: Mr. Dubinr dnY comment or response?

MR. DUBIN: If you feel it's a problem, that's fine.

UNIDENTTFIED BOARD MEMBER: f think I can be fair.

JUDGE NAKEA: OkaY. Mr. O'Neill.

MR. OTNEILL: Mr. Dubin, I don't know You, but my

background, I was an IRS lawyer here in lawyer from 2000 oor

from 1981 to 2008, which encompasses the time frame that's

invol-ved underlying the Joe Smith matter. I'm wanted to let you
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JUDGE NAKEA: And you had no exposure to that case?

MR. O'NEILL: No, I had no involvement in that case. I

was aware of it at the time

MR. DUBIN: You feef You can be fair?

MR. O'NEILL: I do

MR. DUBIN: I have no Problem

JUDGE NAKEA: Thank You. Yes.

UNIDENTIFIED BOARD MEMBER: I'11 make a disclosure too

that I went to law school wit.h Governor Waihee and worked on his

campaign way back when. I haven't seen him since then, but I

should make the disclosure.

JUDGE NAKEA: fn addition to that, Ms. Salwin, Mr

Dubin, objections to any other members participating?

MS. SALWIN: Not on behal-f of ODC.

JUDGE NAKEA: OkaY.

MR. DUBIN: No objection.

JUDGE NAKEA: Okay. The time limits are as follows, 20

minutes per side. You being the movant will go first. I can

tell you at any point how much time you have l-eft in case you

wanted to save some for rebuttal. And would you like me to

interrupt you and tell you when you reach a certain point?

MR. DUBIN: No, I'm going to keep time myself.

JUDGE NAKEA: Okay. And you have one shot at it.

MS. SALWIN: Sure.

JUDGE NAKEA: Okay. So, the fl-oor is yours. f 'm



1

2

)
J

4

5

6

1

B

9

10

11

L2

13

I4

15

I6

I7

1B

19

20

LL

aaZL

ZJ

24

25

5

sorry.

MS. SALWIN: Before we begln, Judge, there are two

as a housekeeping matter, there are two objections pending. I

don't know how important they are at this point, but I do think

just for the sake of the record, j-t's probably worth having a

ruling on them.

In DBF 82 and DBF 16, ODC objected to Mr. Dubln's

filings. In DBF 82, ODC objected because Mr. Dubin had fil-ed two

opening briefs. One of the briefs he fil-ed was timely and before

ODC fil-ed its answering brief. One of the briefs he filed was

untimely and after ODC filed its answering brief. There are some

differences between the two briefs. At this point, f'm prepared

to make arguments and answer questions about both briefs, but I

do think it's worth knowing that that objection is stil-l pending.

As to the other objection, t.hat was an objection filed

in DBF number f6, stating that the 83 exhiblts that Mr. Dubin

attached to his opening brief were untimely filed. But I agaln,

at this point, I think everyone is probably famifiar with the

filings and prepared to discuss them, so.

JUDGE NAKEA: Were these objections filed?

MS. SALWIN: They were filed. They were Board filed in

writing.

JUDGE NAKEA: And not addressed?

MS. SALWIN: Mr. Dubin responded to them, but there was

no rulinqs on them. So, MI. Dubin responded in DBF 11 and DBF
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83.

JUDGE NAKEA: We1l, I would say let's argue about that

first.

MS. SALWIN: Okay.

JUDGE NAKEA: OkaY.

MS. SALWIN: Wel-I, the concern with the second opening

brief, of course, is that it was untimely filed, and it was filed

after ODC filed its answering brief, so preventing ODC from its

opportunity to respond. We've compared the two briefs. It does

ral- se the latter brief raises an due process argument.

The latter brief also chanqes throughout the phrase

that Mr. Dubin testified at the hearing to Mr. Dubin explained at

the hearing. I don't know what the purpose of that is, or if

that indicates he wasnft still obligated to tell the truth. I

think he was obligated to tell the truth either wdY, but those

are the differences that we could find, if therefs other

differences throughout. I do think that we should be addressing

the original opening brief, which was filed timely on June 4Lint

in DBF 74.

JUDGE NAKEA: Okay. I am at the point where I need to

consult with the Board on that particular well-, probably all

of your objections.

MS. SALWIN: Okay.

25 Dubin?

JUDGE NAKEA: Did you want to respond to that, Mr
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MR. DUBIN: The briefs are essentially identical. The

Board has this is a very complex situation involving four

charges and yet if it was only one charge, I have the same time.

So, I did the best I could

JUDGE NAKEA: Anything?

MS. SALWIN: But perhaps the Board would like to know

why he filed t.wo different briefs two different opening

briefs.

JUDGE NAKEA: Did your second brlef intend to

contradict your first brief?

MR. DUBIN: No, frankly, I donft even recall, but I

think it was for the purpose of adding the record references. I

think that was the difference. As I sit here, I don't recal-l

what the difference was, but it was no intention to chanqe the

opening brief. I think it was the addition of the exhibits .

MR. DUBIN: And, as I recall, it. was a mistake in the

MS. SALWIN: The exhibits were filed well- before the

second opening brief was filed. The exhibits were fil-ed on June

15th. The second opening brief was filed on July 16th.

titling of the fifth i-ssue regardingt which was the fourth, but

it was numbered five, regarding Kern. It was a typographical

mistake, which repeated, the heading for it, and in the heading

for Kern, and it. did not contain the table of contents.

MS. SALWIN: There's a table contents in both briefs.

25 MR. DUBIN: But it was mi-staken. You'11 find that the
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reference to Kern was mistakenly labeled Andia. Thatrs what I

recall.

MS. SALWIN: We compared the two briefs and did not see

that change. What we saw was an additional due process argument,

a chanqe of the phrase "testified at the hearing" to "explained

at the hearing, " and a slightly lengthier capt.ion to one of the

arguments, but the arguments itself was the same.

JUDGE NAKEA: Are you at a disadvantage if we proceed

with the second and first with both filings?

MS. SALWIN: Again, I'm prepared to answer questions

and make arquments about either brief. I do think that the

concern is that Mr. Dubin raised very generalized, unspecified

due process arquments in the l-atter brief, which ODC then didn't

have a chance to respond to because he filed that brief a few

hours after the ODC filed its answering brief.

So, the ODC filed its answering brief in the morning.

That afternoon, Mr. Dubin filed his second brief, which now has

new due process arguments in it

JUDGE NAKEA: And there was was there another matter

that you wanted to address?

MS. SALWIN: The other matter is that he filed his 83

exhibits untimely by about 11 days, without seeking an extension

in advance.

JUDGE NAKEA: And are you objecting to that filing?

25 MS. SALWIN: No, because at this point, I've read all-
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the exhibits, So I've become familiar with them at this point.

JUDGE NAKEA: Okay. So, You wouldn't feel- prejudiced

if we proceed?

MS. SALWIN: I can't honestly say that I would.

JUDGE NAKEA: Okay. So, we're l-imited to the raising

of the due process arguments?

MS. SALWIN: Correct

JUDGE NAKEA: Are you prepared to respond to those

today?

MS. SALWIN: I can respond to those.

JUDGE NAKEA: Yes.

UNIDENTIFIED BOARD MEMBER: May I just ask what was the

new due process argument that was in the second brief?

MS. SALWIN: It was basical-ly that he's been deprived

of due process, and the record is in shambles, I think, is the

extent to the argument.

JUDGE NAKEA: Okay. Counsel, excuse me/ should we have

a closed hearing to decide what to do with that?

MR. LOWENTHAL: Yes.

JUDGE NAKEA: Yes, please. Thank you. We'11- caff you

back in

(Closed Board hearing from 2:40 p.m. to 2245 p.m. )

JUDGE NAKEA: Thank you. The Board has decided to

proceed with the situation as it exists. Mr. Dubin, you've got

25 your 20 minutes.
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MR. DUBIN: Judge Nakea, Judge Waihee, Members of the

Board, and Members of the Offj-ce of Disciplinary Counsel, I

appeared before many judges, i-ncluding appel-l-ate judges, and

including the Royal Court, but I have never appeared before 20

judges in my life, so this is a new experience.

I would l-ike to address five topics in the brief 20

mj-nutes I have. One, I would like to talk briefly about myself;

second, I would like to talk about the charqes; third, I would

like to talk about the Hearing Officer and the findings of fact

and conclusions of l-aw; fourth, about the process; and then,

fifth, about your decision. Twenty mj-nutes is hardly enough time

to cover everything. Normally, I don't do oral arguments with

notes, but I have them today, because I want to make sure that in

the brief time f have I cover everything.

f 'm going to first t.ell you that I earned my right to

practlce law. First in my class in high school-, first in my

cl-ass in college, the top of my class in law school. I taught

law at Stanford, Berkley, Denver, Harvard, USC, UCLA' the RAND

Corporation. Fifty five years. Twenty in California, 35 in

Hawaij-, and I have never been found guilty of any wrongdoing

involving a client of mine, and believe me, f've had thousands

And I don't sit. back and write wills. Irm a litigator,

where people have a l-ot of emotions. Ifve been years ago in

Judge Nakea's court where people are fighting. And some of my

25 clients, unfortunately, don't understand the 1ega1 system, and
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they go after their attorney. There are some of my clients, I

have to sdy, have been dishonest, because I meet the general

public

When I started to practice 1aw, I represented the

National Footbafl League, IBM in California, entert.ainers Sammy

Davis , Jr. , Redd Foxx, Jerry Lewis. f never had a complaint.

When I came to Hawaii, I got j-nvolved in forecl-osure

defense and people are losing their homes. They're going to be

thrown on the street, 1iterally. They're very emotional. And

forec.Iosure defense attorneys know that they're going to get

complaints because the clients sometimes don't understand the

system and some of them ask for their money back.

I'm very proud of my record in Hawaii. You have a copy

of the testimonials. You got L2 pages, I think, of testj-monials.

I've qot more. How many lawyers in Hawaii had that many

testimonials? People thank me for saving their home, for savinq

their families. It gives me a fot of satisfaction.

A.l-so, because of the radio show, which I have shared

with Judge Waihee, I've gotten national recoqnition. I have

hundreds of thousands of listeners, and Ifm so proud that some

people pro ser use the information on our show to save their

homes.

Let me go on to the charqes. The Smith charge.

Supposedly, I lied on the sol-icitor' s l- j-cense ten years ago. You

25 know, a lot of states have statute of limitations on disciplinary



1

2

3

4

5

6

7

B

9

10

t-1

L2

13

74

15

I6

L1

1B

I9

20

2I

22

ZJ

24

I2

procedures. They don't go back ten years. You know, witnesses

die. It's kind of hard to prove things. But this all started

because the Disciplinary excuse me the Office of

Disciplinary Counsel fited a qrievance because they said that the

Court had found me to have misrepresented my situation regardi-ng

the income tax problem I had with the IRS. They didn't

understand the law. It was a it was a malum prohibitum

offense.

The prosecutor with DCCA who prosecuted me on the

record, and you have a copy of that, said they're not claiming

that I intentionally did anything. They're just claimlng that

the wrong box was checked. Wel1, I found that my paralegal

testified that he was the one who checked the box, not me. The

standard is supposed to be clear and convincing evidence. There

was no evidence t.hat I intentionally checked the wrong box, but

what evidence there was, was that I had been exonerated by t.he

IRS District Office in Seattle. They found that rather my having

failed to have filed tax returns in fact, they owed me

100,000, and I didn't have a file requirement in t.hose three

years, and they credited me with $100,000.

The U.S. District Court, took with interest, $300,000

from me. So, I sued to get the money back. The IRS said they

couldnrt give me the money, because the District Court had it. I

can't get the money unless I go back to my original case with

25 Judge Manuel Real. If anybody who knows Judge Manuel Real- would
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know you don't want to go before him. ft's not worth 300,000,

but as soon as he passes away, I hope to get my $300,000 back

from the District Court.

But the point is there was no intent. There was no

proven intent. They just made a mistake. They didn't understand

what the law was. I appealed it to the Intermediate Court of

Appeals arguing that mal-um prohibitum without intent just made no

sense, but I didn't succeed with that particular appeal.

Let me move on let me sdV, is that a reason to

disbar an attorney? The peculiar thing was t.hat at the same time

I'm publishing ful-l page ads in the newspaper/ on the ABA Journal

investigative report that found me to be innocent of the charges.

So, why would I not check the box when f was advertising all over

the p1ace. I wanted everybody to know that f was innocent,

because I had suffered a 1ot. of bad press. I wanted everybody to

know.

So, with that in mind, how could you find that I had

the intent. to hide when I was publishing in the newspaper. I

woul-d like to know from the Office of Disciplinary Counsel, whY

the hearing examiner didn't comment on my defenses. He just

accepted the idea that I was found to have misrepresented. Okay.

I got to move on here.

The ICA. That I was late and had inadequate record

references. Well, ds I say in the brief, the record references

were more than adequate and from what I gathered from the clerks
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at the Tntermediate Court of Appeals, over half of the appellate

bar would be disbarred if that were t.he grounds because a lot of

people are late. The TCA has this rule that you have to ask for

an extension within five daYs before five days of the

deadl-ine. A lot of times emergencies arise. I would be

surprised if there is anybody here who pract.ices appellate work

hasn't missed a deadline because of that. And I responded, and I

explained why, and I paid a $50 fine.

Three years later, the ICA refers me to the Office of

Disciplinary Counsel. Who are the ICA? Well, in the l-ast 20

years I won more than 10 appeals and maybe 15 of the Hawaii

Supreme Court overruling the ICA. And T'm told that a couple of

people on the staff at the ICA donrt like me. Maybe I had too

much success in reversinq them, but nobody testified. Nobody

from the ICA testified. So, I paid a $50 fine. I think it's

double jeopardy after I pay the fine, three years later to

suddenly concfude that I should be referred for ethical charges

Agaln, where is the intent? No one is claiming that I

intentionally intended to miss the deadline. Like that's all I

have to do in life is, you know, miss deadl-ines. There's no

intent. If you read the preamble to the Hawaii Rules of

Professional Conduct, you'11 see where they talk about intent.

Let's talk about Andia. The funds were disputed. I

had nothing to do with the case after initially. For three years

25 I had nothing to do with the case. I had never talked to Andia,
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never written him. The onlY when it came time, I didn't know

what was going on in the case. He paid $15,500. The case went

on for over three years, maybe four years. The lawyers of my

office filed a counterclaim and the Bank of America agreed to pay

L32,000, just to get rid of the counterclaim. Now, a l-ot of my

clients would think that's a vi-ctory.

Up to that time, I only had about from Bank of

America, only about 300 or $400,000 settlements. Those were the

largest. we ever had. But the guy had not paid us anything after

the initial- retainer. And according to our records, he owed us

about 70,000.

So, I presented him with a bill, and f met with him.

And he aqreed to accept the charges. And in the submission, in

our opening brief, you'll see he said okay. He said -- in an

email he said, yeS, I accepted it, but yet he went a month

l-ater he met with some friends of his and decided he would

object. What did I do when he said he would object?

First of all, there's a rule in the Hawaii Rules of

Professional Conduct that once he agreed, then f had an

obligation to take the money out. So, I took the money out. But

this all started because the Office of Disciplinary Counsel tol-d

the reviewing board member that I had put the money in my

personal funds and that's what they said in the original

complaint against me. And then they had to change it. It went

j-nto the cl-1ent trust account. And why did it go in the client
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trust account? WelI, the settlement agreement provided that I

give them my W9 form, which I did. It was a mistake that I

wasn't that the (indiscernible) were not listed as part of the

receipt.

And the First Hawaiian Bank agreed they told me to

initial it, and they would put it in the client trust account.

And the money didn't go anywhere, and the cl-ient was notified

And, in fact, there's a rul-e in the Professional- Conduct that

says disputed funds have to stay in the client trust account

until the cl-ient agrees. When he agreed, the money came out of

the trust account.

Then he starts objecting over a month later. So, I

said, okay, I'l-1 put the money back in. That wasn't good enough

for him. I said that I would go and submit it to the dispute

to the Bar. He didn't want to do that either. He just wanted to

go around town and go t.o the police, saying I had committed

forgery. WelI, they didn't accept that.

But then, First Hawalian Bank filed a lawsuit on the

issue. I filed a lawsuit. My lawsuit was before Judge Crandall-.

She wanted to hear the factsr so she gave an order to show cause

that Andia should come into her court and explain his position,

and he didn't show up. And he didnrt show up before Judge Chang

either. So, he had his chance. He didn't show up.

Originatly, he said, well, it was a fl-at fee. Let's

25 talk about boxes being checked. The flat fee on my retainer
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the right thing. I put it 1n the trust account. He agreed, then

I1

agreement was not checked. Peculi-arly, the hearing examiner

supported my position because his conclusion was that I ought to

pay 19,000 to Andia and keep the rest of the 70,000. Andia

wanted to run off with all the money.

Lawyers should be paid for their services. We have a

right to be paid. He wanted to run off with everything. I did

he disagreed. I was willing to put. it back. Even the hearing

examiner concluded that I was entitled to about 50 of the 70,000,

indirectly. It also turned out that his real reason was he

wanted to hide the money from his ex-wife, because he wasn't

paying support and that's document in Ho'ohiki

Also, I won a couple of big cases in the Hawaii Supreme

Court involving Gerry Mount. One of Andia's email-s to me had a

copy to Gerry Mount. Gerry Mount is involved in sailing, as I

dfr, at the yacht club and apparently, he talked to Gerry Mount

So, I asked the ODC to do an investlgation of that and, of

course, they didn't bother

The fourth one is Kern. It's al-l hearsay. Kern is not

my Kern was not my client. Why didn't they have Harkey

testify by phone? The ODC can pick and choose who they want, SO

they bring the lawyer who represented Harkey. I never believed

that Harkey ever approved of that charge aqainst me

And I had to withdraw and so, I'1I explain here,

25 because they were committing a fraud on the Nevada District
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Court. They had picked me as Harkey had picked me as his

attorney, and then I get a notice that they're putting everythlng

in a trust and Nora, who was a suspended Wisconsin attorney, for

ethical reasons/ was going to the trustee was going to control

tTr€r and I said, I can't do that, because she coufdn't come into

the case. So, that was a mess.

Let me talk to you about the process. Unfortunately' I

don't have too much time, but four cases were put together.

Disciplinary actions are quasi criminal. Whoever heard of trying

to a defendant on isolated cases criminaf cases altogether. I

was prevented from calling adverse witnesses. Mrs. Andia, she

testified through her husband, but the hearing examiner said,

well-, she's ilt because Mr. Andia said she was i11, and she can't

come. I think she's the one who put 1n the anonymous Smith

l-etter.

There was no pre-screening. I asked to speak to the

Office of Disciplinary Counsef about these charges, and they said

after the petition is filed then they'll tal-k to me. One of the

investigators, Ms. Sink, she was with her husband's l-aw firm when

he was filing when he put on that T.V. add, he was committing

legal malpractice. I had to hire an attorney, and then he took

it down

He sued me twice for legal malpractice while she was in

the office and those cases were dismissed. And in the last one/

25 I got my attorney's fees. So, there's a lot of animus there, but
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she was assigned as my investigator. And they had severaf

investigaLors, and T saj-d, give me another investigator. They

never gave me another investigator

The hearing examiner. I have an active case stil-I

ongoing with him, but he would not disqualify himself. I asked

for a three judge Panel

JUDGE NAKEA: Excuse me, what was that noise?

MR. DUBIN: Oh, that meant my time was up. If I can

;ust finish.

JUDGE NAKEA: OkaY.

MR. DUBIN: So, the hearing examiner, I asked for a

three judge panel, ignored. It comes time to file briefs in this

tribunal, I'm told it's got to be doubl-e spaced, 35 pages, 14

point. type. It was an effort getting alt my thoughts in. That's

not the requirement. You can go one-and-a-half spaces in the

Hawaii Supreme Court. And you can get an extension they'lI

give you an extension. Of course, Judge Nakea was nice enough to

give me a 30 day extension. I only get 20 minutes to talk about

four charges. What if there was 50 charges? Would I still- get

20 minutes? If it was one, T would get 20 minutes.

There was no decision by the hearing examiner on any of

these charges. Just one paragraph and one letter. ftrs

incomprehensibl-e about cumulative effect of alI these charges. I

don'L understand what he meant, but it was adopted. He took

he took the ODC Prosecutor's findings of fact and conclusions of
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l-aw. And you can imagine, they were not favorable to me. And he

adopted them without a change in a comma, punctuation, oT

syllable.

Well, I gave you some citations. Judges don't like

that, because they think, rightly so, you know, that maybe they

didn't maybe the hearj-ng offlcer or the judge did not properly

understand.

And about your decision. Rule 24 (d) and Rule 25. You

but you can affirm thecan affirm to me

hearing examiner, mY

read the transcriPts

that's unthinkable

opposing attorney in

if you want, he just

one case. And you can

gave the ODC everything

TRS matt.er, Ithey wanted and denied me. And when it came to the

pointed out that f was found not guilty of any professional

wrongdoing by the ODC, and the ODC Prosecutor wouldn't admit

that. And the hearing examiner said, well, Irm not going to

recognize that. I found it later. Denial of exculpatory

evidence.

MS. SALWIN: Judge, I believe weIre over trme.

JUDGE NAKEA: Thank You.

MR. DUBTN: And in conclusion, my flnal words. T was

not told that I was threatened with disbarment until just before

the hearing. Had I been told t.hat, I woul-d have sought to keep

the thing private. The only thing it said in the petition was/

you'11 find, that Irm going to take a course in ethics. That

z5 trick exposed me to bad press. I have it has been in the
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press that this group ls considering disbarring me.

As a result, I I ve lost clients, I ' ve l-ost. cases, I tve

had I've lost staff members, because why not? I'm supposedly

about to be disbarred. I was unable for two-and-a-half years to

accept pro hac vice appointments, to help people out in other

states where I'm not licensed because, ethically, the courts

would not allow me to come into their court. Ifve lost over $f

mitlion in the costs, I gave each of you one of these, in the

time lost, and I can't explain to you in doll-ars and cents the

emotional aggravation this has caused me and my family. No

member of the Hawaii Bar should ever again be exposed to this

kind of treatment. Never again. Never again.

In concluding, Mr. Waihee, who Ifve gotten to know is

as fair a guy as I know Judge Nakea to be. He was there for al-l-

of the hearings. And if you want rea11y an unbiased opinion, You

can go and ask him. Thank you very much.

JUDGE NAKEA: Thank you. For the record, Mr. Dubin,

it' s 21 minutes l-ater. Thank you. Ms . Salwin.

MS. SALWIN: f would like to start by discussing the

Andia case, which is when Mr. Dubin forged his client's name on

the back of the check. And I don't say that glibly' I'm

referring to the statutory definition of forgery, 708-852, Hawaii

Revised Statutes, which defines forgery as: With the intent to

defraud, falsely endorsing a written instrument, which is a

z3 commercial instrument. So, case l-aw State v. Mason, has also
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defined putting someone else's signature on the back of a check

as an act of forqery.

Mr. Dubin did forge his clients' names on the back of

his check. Yourl-I see it in Exhibit 8-6 from the hearing

exhibits. You can See that he even changed the handwriting on

the check, the way that he wrote Andia each time, so that it

looked like two different people had signed it. The As are

different, the Ns are different.

And you might be thinking, we11, whY would somebody

forge their cl-ients' name on a check just. to securely put it into

a trust account, because I had the same thought when I picked up

this case a few months ago. The truth is, he had no right to

those funds.

The check was made out exclusively to the clients, who

were under the impression from 2012, when t.hey retained him, that

they were paying him a fl-at fee of $16'500. He didn't provide

them any invoices. He didn't provide them any charges while this

cases pended for three years. Then he got the check

settlement check from opposing counsel and, contrary to what he

just said, he did not notify the client that he received the

check. He took the check and without telling them, let alone

getting their authorization, he put their signature on the check,

so that he could put it. into his bank account.

Aft.er the fact, he came up with some invoice that

25 justified, supposedly, the $70,000 worth of charqes he had racked
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up over the past three years. Mr. Andia testified that if he had

known that this was how he was going to be charged, he would have

shopped around for a different attorney. If he had known that

$70,000 was going to be taken out of his settlement funds, he

woul-dn't have settf ed.

So, he was depriving his client of the chance to make

deci-sions about his client's money. Mr. Dubin wasnf t entitl-ed to

those funds. For the additional reason that t.he bill that he did

come up with, after the fact, vastly overcharges. And the

hearing officer wroLe a very conservative hearing officer's

findings that only highlights the most clear cut case of

overcharging, which is $19r885. That's the conservative number.

That even by Mr. Dubin's own accounL is how much he overcharged

his client.

How did he do it? He told the Andias in their written

agreement that he would be charging associate's rates at 185 to

250 an hour. So no more than 250 an hour. But when the bill

came out, it l-ists these associates as being charged at 385 an

hour. So, when you do the math of the number of hours that the

associates got billed out at senior rates, it came out to

$19,885. That also includes an entire month where an associate

was being bilJ-ed out at senior rates who didn't even have a

Hawaii license.

So, not only was he not a senior attorney, he wasn't an

25 assoclate, he wasn't a lawyer, and he was being bil-led out at
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senior partner rates. And, again, that's just the most clear cut

and obvious example of the over charge. The hearing officer made

this finding at around 110 of the hearinq officer's findings.

And as to the idea that. the Andias had a ffat did

not have a flat fee agreement because Mr. Dubin should have

checked the box, I believe what he's referring to is in Exhibit

B-3, which is the signed client lega1 services agreement with

the client, dt the bottom it says: $16,500, and it checks that

this is for fees and costs as a retainer, not checked for flat

fee, right, but that's dated 2/2I/tZ.

When you look up to their signaLure, their signature

was dated 2/L'7/I2. So, what this money was for was written in

after they signed it and returned it to him. They even provided

and that's the next exhibit over before their copy of the

legal services agreement, which doesn't have any reference to

what the sixteen-five was for

The other thing to point out about this case is that

when the Andias when Mr. Andia specifically asked Mr. Dubin

for a simple follow-up with what was happening with my

settlement, Mr. Dubln not only didn't t.el-l- him that he had

already received the settlement funds, already signed his name on

the check, and afready put the money into the bank, he got

antagonistic. And if you can look quickly after we leave through

Exhibits B-10 through B-22, You can see as Mr. Andia stays

25 surprisingty composed and respectful throughout as he's asking
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quesLions, I'm a bit confused about why we're gettinq invoiced.

we paid a $15,500 flat fee. And Mr. Dubin responds that:

Apparent.ly, you thought you were getting a f ree rj-de. Yourre

finding phony reasons not to pay. You are not grateful. We have

been so successful-. You must immediately secure new counsel. We

are immediatety stopping working on your case because of your

attitude. Going over to B-14, he writes to Mr. Andia: Stop

making a complete ass of Yourself.

Going over to B-18, Mr. Andia just lays out, very

objectively, here's the math, here's the rates I thought I was

being charged based on the legal services aqreement. Based on

this, there's a discrepancy of $19,885. Mr. Dubin responds in B-

19: These schedules periodically change.

Wetl, that wasntt true because these first year

associates and even the non-lawyer were being charged premium

raLes from day one. so, it wasntt that they became more

experienced and became more valuable. They were charged those

rates from day one. He threatens them and says: If you keep

pushing this, I'm going to charge you a new invoice with

additional charges.

Going to B-20, Mr. Andia writes back: Thank you, Mr.

Dubin. Attached is the agreement I signed. Sincerely, Robert

King Andia. Dubin responds: You can tell whoever you are

speaking with behind the scenes that he can stick the agreement

you know where.
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So, I would encourage everyone to take a quick scan

through those emails, because I think that's very telling of how

Mr. Dubin has treated his client during this case.

And to move on. There is a simil-ar pattern that you

see in the Harkey/Kern matLer. Charges $45'000 up front, leaves

thereafter. Spends about two months ignoring his client and

stringing them and stringing Mr. Kern along as Mr. Kern

actively seeks return of the funds or at least an accountinq.

Mr. Dubin eventually, not to his client, but to the

ODC, a year-and-a-half l-ater, provides an invoice. And, again,

even going conservatively, even if we choose to believe this

j-nvoice that's unethical billing instances throughout that

invoice and that's exhibited in Respondentfs Exhibit 1

And if you compare that to vofume 5 of the transcri-pts,

pages I0I'7 through L023, Mr. Kern goes, and he highlights some of

the most egreqious examples of i-mproper billing, including that

according to this invoice on April 1l-th/ Mr. Dubin earned 30.1

hours' worth of work in one day. There's instances of him

charging 12.5 hours for a six minute text exchange. Charging ten

hours for a one hour phone conversation that was/ basically, ;ust

asking someone respond to him as pro hac vice. Mr. Kern reached

out to that attorney and said, we didn't discuss this for ten

hoursr w€ discussed it for less than one. So, that transcript

hiqhlights the overbilling in that case.

25 But even by Mr. Dubj-n's own invoice, there's still



1

2

3

4

5

6

7

B

9

10

11

12

13

I4

15

L6

L1

1B

I9

20

2I

22

23

24

a1

instances of him taking over $3,000 out of the client trust

account lnto his own account, before he earned it even by his

invoice, even if you believe that invoice

Moving on to the DCCA case. You know, he says why

would I be hiding the fact that I had a situation with the IRS/

right. And he couldn't even say the words to you today that he

was convicted. He was convicted. There was no appeal. He tried

in venue, after venue to get that overturned. He stands

convicted. He couldn't even say the words to you. So, Y€s, he

had a motive to lie.

And he says that at t.he DCCA, they f ound that it wasn't

intentional. What they actually found was that they didn't need

to prove intent, to prove he made an untruthful statement. They

didn't to prove motive. And not only did they revoke his

license, they qave him a $1' 000 fine

He says that it was his paralegal- that, Mr. Vu, who

made a mistake on the application, but when pressed at the

hearing, what came out is that Mr. Dubin was tel-ling his

assistant my conviction has been overturned. I have been

exonerated. And at page 227 and 228 of that transcrj-pt, t.he

assistant said that Mr. Dubin even provided him a handwritten

letter purporting to be from the IRS, clearing him of his

conviction and that that's the information the assistant used

when filling out the application.

25 So, Mr. Dubin on the one hand is telling hls assistant
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my convlction has been overturned and on the other hand, hands

his assistant an application that asks about his conviction.

Then when he gets caught lying on the application, he Lurns

around and blames the assistant. When he was caught with that at

the hearing, he said: wel1, I didn't read the application before

I signed it.

But, of course, ofl the application he made changes, and

he hand wroLe in changes where he wanted to change the answers

that his assistant had put. He chanqed a yes answer to a no

answer. He circled it, he wrote his initial-s, and he even

spelled out N-O in his own handwriting to make it abundantly

clear the answer that he wanted. When he was asked about that at

the hearing, he said, weII, I only read the ones that were

already marked yes. If it was marked no, I didn't bother reading

it. So, these are the series of statements that he made about

that DCCA case.

Turning to the ICA case. He states that the ICA has

this unfair policy of requiring people to make extension motions

five days in advance, otherwise they fine you $50. Those are

inaccurate statements as we11. His motions for extensions of

time occurred in the 2012 consolidated case, 2.5 months l-ate.

Not five days early, not four days early, 2.5 months late. In

the 2013 appeal, it was three weeks late. And he was not fined

the routine $50, he was fined $150 and $200/ respectively

25 So, he is not like the entlre bar who occasionally
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misses a deadfine. He dragged these cases out for years before

even filing a compliant openi-ng brief

Fi-nally, as to the consent about the hearing officer

having an active case against him, that case has been inactive

since 2072. I have nothing further.

JUDGE NAKEA: Thank you. The Members of the Board will

be entitled to ask questions of both parties

MR. DUBIN: I woul-d be happy to respond.

JUDGE NAKEA: I know you would, Mr. Dubin, but your 21

minutes is 21 minutes.

MR. DUBIN: I know. Werre talklng about justice. The

Prosecutor wil-1 say anything they want.

JUDGE NAKEA: You expected that, and I guess you

should have saved some time if you expect the prosecutors to say

anything they want. You should I'm noL in a position to

lecture anybody. Sorry.

MR. DUBIN: I appreciate it.

JUDGE NAKEA: Any questions? Any questions? No

questions ?

MS. SCHEVTCHUK: I have one question.

JUDGE NAKEA: For the record, please, You are?

MS. SCHEVTCHUK: Judy Schevtchuk. Mr. Dubin, I believe

you testified with regard to the Andia settlement check al-ong the

l-lnes of the First Hawai-ian Bank had notified the client that the

25 set.tl-ement check had come in. I don't know if that. was my if
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I correctly heard that or not.

MR. DUBIN: No, I think you you misunderstood the

testimony. The check came in. I wasn't the assiqned attorney,

so I didn't get any of this stuff at first.. I just heard about

it when Andj-a was running to the opposing attorney, Patricia

McHenry, trying to get the check. That's when f got upset

because he was going to the opposing attorney. And she called

fr€, and she was upset that he was going to her. First Hawaiian

Bank had this policy where I initi-al it, they initiaf the check

They approve the check. I initial the sj-gnature. There was no

question that I was signing it. They approved it.

MS. SCHEVTCHUK: The check that was made out to your

client ?

MR. DUBIN: Right. Right. And it was a mistake

because the settl-ement agreement provided for my company. We

gave them our W9. Usually a check is made out to the law firm

and the cllent because otherwise we could go after our legal

fees. So, in just about every j-nstance we ever had, the check

was made out to the law firm.

MS. SCHEVTCHUK: You stated that the check came into

your office, but not somebody that you weren't personally

handling the case at that point?

MR. DUBIN: Thatrs right.

MS. SCHEVTCHUK: So, you had an associate that was

25 responsible for the case at the time of the settlement check?
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MR. DUBIN: That's right. He would get all the stuff

involvj-ng Andia.

MS. SCHEVTCHUK: But. he was still supervised by you?

MR. DUBIN: He was supervised by me, but the Office of

Disciplinary Counsel- says excuse me, the Hawaii Rul-es of

Professional Conduct say when you supervise somebody, You know,

you're not liable ethically unless you had the intent to do

something wrong. So but that individual, Richard Forrester,

he was also accused by the Office of Disciplinary Counsel-, and

they f ound him not to be l-iabl-e f or anything.

MS . SCHEVTCHUK: Thank you. No furt.her quest j-ons .

JUDGE NAKEA: Questions. For the record, please

MR. BLACK: Brian Black. Do you agree with the ODC

that t.he hearing's officer in the case that you have with hlm has

been inactive since 2012?

MR. DUBIN: I'm sorry/ I didn't hear you

MR. BLACK: The case that you have with the hearing's

officer involving the hearing's officer, do you agree with the

ODC that that case has been inactive since 2012?

MR. DUBIN: I don't know what you mean by inactive

It's stil-l there. We haven'L settled the case yet. The fact

that he would be involved created an ethical problem for me

because the cl-ient could think that I was neqotiating that case.

That case has not yet been resol-ved. It was just delayed because

25 the client died in a motorcycle accj-dent
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MR. BLACK: Do you did you raise this concern about

the hearing's officer to the hearing's officer

MR. DUBIN: Yes

32

BLACK: or at the time?

DUBIN: I raised it at a prehearing conference, and

BLACK: Thank you

DUBIN: You know, I asked for many things. I asked

he said he would take it. under advisement, and then he submitted

something that said he coul-d be he could be neutral. That's

on the record

MR. BLACK: Okay. And your concern about hls

participation/ can you explain that to me?

MR. DUBIN : Wel-I, I 'm concerned I think anybody

woul-d be concerned if an opposing counsel- were the hearing

officer, and it puts me in an ethical dilemma with my client.

'i-'he hear r-s is on the mainland and the thing has st1ll not

been resol-ved

MR

MR

MR

MR

for a three judge panel. I didn't get that either. He ignored

my requests.

JUDGE NAKEA: Questions? Yes, for the record.

MR. JIM ON: Shelton Jim On for the record, please.

Mr. Dubin, you testified right before the hearing that you had

met with Mr. Andia, you had presented him the bill, and he

agreed. When did that take place? Before

25 after the check was deposited?

was it before or
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MR. DUBIN: The check was put in the trust account, he

was notified. He came in, we dj-scussed it. He raised an

obj ection t.o the hours the bill-able hours, which it's Rule

1.15 (e) , does not even have the word billable the phrase

billabl-e hours. And it. says you can charge a reasonabfe fee,

incl-uding based upon the outcome

So, I thought that was reasonable. And at first, he

objected to that, and then in the end he accepted it. And then

when we had our email correspondence after he says that he

disputed it. I reminded him and you have those emails that

he had agreed. He then said, yeah, I said okay. And this is

very important. He said he said it. was okay because he was

afraid, he wouldn't get the he woufdn't get the money. The

check was waiting for him, if he didn't agree, but yet when he

got the check he waited, I think, it was ten days before he

cashed the check.

So, he comes up with, You know, every an answer for

everything, but the record doesn't bear that out. So, we met,

and he said he accepted it and in accordance with the Rul-e of

Professional Conduct, f'm obligated to take the money out of the

account immediately. So, that's the first time I took the money

out of the account after he acknowledged that he accepted he

accepted the distribution.

Then when he told me he didn't accept it, I said Irl-1

25 put the money back in, but at that time he seemed only to want to



1

2

3

4

6

6

7

B

9

10

11

L2

13

I4

15

L6

L1

1B

I9

20

2L

22

23

24

34

go after me. He went to the police with a forgery charge.

Forgery requires intent. There's no intent. here when you sign

your initials, and you put the money in the trust account, You

let them know it's in the trust account. So, the police didn't

do anything. It was not forgery by definition. And that was the

procedure with First Hawaiian Bank as well.

JUDGE NAKEA: Questions. Mr. Sinqi, for the record

please.

MR. SING: Richard Slng. I heard your questions

following or your answer following Mr. Black. My questions are

along the same lines. You suggested that you had been treated

unfairly by the process/ and I'd like to you know, besides

that instance with the hearing's officer, what's the next biggest

thing

MR. DUBIN: Well --

SING: maybe you think were you treated

unfairly?

DUBIN: when a lawyer is accused of wrongdoing,

they ought to talk to the lawyer because, You know, you're all-

volunteers. So, this is taking your time. It has taken a lot of

my time. You would think that before the present regime came

in and which is no longer here, when there would be a complaint

filed, the investigator would call you uP, and talk to Your and

get your side of the story. And then, You know, that would --

MR

MR

25 that would all factor in, but I had no opportunity to explain any
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of this.

And the clearest example is that the Board was told

that I had misrepresented when I hid my supposedly, hid my

criminal problem with Judge Real and the IRS. I could have

easily explained all that, but if you look at. the cases, the

cases say it has nothing to do with intent.

But the key is if you look at the original complaint

against me, that charge merely says I was found guilty of

misrepresentation in that case, which I wasn't. And al-though the

l-icense was revoked due to financial, I had -- I had given up the

license two years before. T started a mortgage company/ because

I wanted to do something which was falr to the homeowner. And,

in reality, the mortgage industry was a bunch of thieves and the

guy running it was stealing money and giving people bad loans.

So, I fired him, I took over the mortgage company for

about three months in order to get the foans cleared. I never

intended when I became, You know, the solicitor in charge, I

never intended to run the place. And I ended it. And two years

l-ater, they decided to prosecute me or to take away the license.

The actual ficense had been voluntarily surrendered. Yet, here,

it makes them look like they took my license away. There was no

license at that time.

But, in answer to your question, a lawyer ought to have

the ability to talk to the ODC. Instead, I was told by Dane

Percy, if I pronounced the name correctly, she said that I would
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have an opportunity to talk to her after the Board decided --

after the Members of the Board decided to prosecute me.

After that, it's been tike a fast moving freight train.

T tried to get my facts in. And I don't think the ODC should be

a prosecuLor, like a criminal prosecutor. They shoul-d want to

know the facts. And, yeL, they twist everything.

MR. SING: Thank You, sir.

MS. SALWIN: To answer the previous question

MR. JIM ON: Yes, I would like an answer. Shelton Jim

On. I would like an answer from Ms. Sal-win about the previous

question about whether or not there was an acceptance.

MS. SALWIN: So, Lf you turn to page 4 of the

complaint, which was the Petitioner's Exhibit B-1, and that

the whole complaint is, actual1y, very organized and well- laid

out. It explains that on November 3rd, is when the Dubin Offices

cashed that settlement check. On the 6th, the client, MI. Andi-a,

happened t.o send an email just asking about the status. He got

emails back from an associate and from Mr. Dubin. That's afso

the same day that the emails devolved into accusations and Mr.

Dubin fired his cl-ient on the 6th.

Then on November 10th, Mr. Dubin provided an invoice,

which included $8,000 to replenish the retainer even though the

client had been fired. Then on the 12th, the client. went to Mr.

Dubi-n's office to work out this confusion about the invoices and

said that he left he said, okay, and l-eft. He didn't want to
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t.hat there was this $8,000 check that he hadn't been able to cash

yet and that as soon as the check cleared, whj-ch was one month

Iater, he then contj-nued bringing up the dispute directly with

Mr. Dubin on December 13th.

JUDGE NAKEA: Mr. Black.

MR. BLACK: Brian Black. ODC, I would just like to

have your position regarding the confl-icts with the hearing's

officer the alleged conf l-ict of inLerest.

MS. SALWIN: My understanding is that there was no

conflict of interest, much like when a judge rules on a motion to

recuse himself. It was brought to the hearing officer's

attention. The case on Ho'ohiki has had no activity since 20L2.

It sounds like, basically, the case went up for appeal, 9ot

remanded, never got recafendared for anything. The hearing

officer, I bel-ieve, in his letter said that he tried to get it

recalendared, but basically the case just dropped after 2012,

because a party had died.

I think I donrt and f don't know that much about

that exact case, but my general understanding, based on the

record, is that the fact that it's even open on Ho'ohiki is more

of a housekeeping oversight than a refl-ection of act of

MR. BLACK: I woul-d like to hear from Mr. Dubln.

z3

litigation

JUDGE NAKEA: Mr. Black, wou.l-d f ike a response, I
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guess.

MR. DUBIN: We1l, we had a settlement offer of about

10,000 from the insurance company. When we were pondering that

the client was survived by his father, who is in ill health.

And that was the situation. The Court wanted us to bring in a

real party-in-interest when it. l-ooked like the father was going

to die. So, the case was open. It was never closed. ft's still

open. We were we had a settlement offer from Mr. Hughes

MS. PRICE: Leta Price. Mr. Dubin, dld you have

permission from your clients to endorse the settl-ement check?

MR. DUBIN: Yes and no. IL was by contract. We have a

lien on settlement proceeds. We had a procedure with First

Hawai-ian Bank that we could put the money in the trust account

because if a client put. in the trust account excuse me. If

the client would put the money in his account, it would take ten

days to clear. It would clear faster with my arrangement with

First Hawaiian Bank.

So, I asked First Hawaiian Bank and First Hawaiian Bank

said if I initial it, they'11 put it in the trust accountr ds

long as the money is not taken out unless there's agreement.

MS. PRICE: Is that the yes part of your answer?

MR. DUBIN: Pardon?

MS. PRICE: Is that the yes part of your answer? Your

explanation, 1s that the yes part of your answer

25 MR. DUBIN: That's the yes part.
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MS. PRICE: Okay. And what is the no?

MR. DUBIN: The no is that there was there was no

injury. There was no harm, except the harm to my l-aw firm

because even the hearing examiner concl-uded that about 51 percent

or 51,000 was ours. He didn't ask that what the client wanted

to do, the client wanted to run away wlth all the money.

MS. PRICE: Okay. Thank you. So, my question was did

you have permission from your clients to endorse the check, yes

or no?

MR. DUBIN: Yes, because there was a settlement. The

settlement agreement provided consideration for my faw firm. The

negotiations of the settlement agreement, we had provided our W9

form. Everybody was surprised, including opposing counsel, when

the check was not made out to both of us.

MS. PRICE: So, when you received the check, the cl-ient

said, yes, Mr. Dubin, you can endorse the check thatrs payable to

us? Did they say that?

MR. DUBIN: The money went nowhere. That's one of the

benefits of the client trust account.

JUDGE NAKEA: Mr. Dubin, this is

MS. PRICE: Just answer my question.

JUDGE NAKEA: excuse me. I think the question is

cfear. Did they verbally say Yes or in writing say yes you can

cash this particular check.

MS. PRICE: Correct. That's my question. Did they
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verbally tel-l you, yes, you can cash my check, or do you have

anything in writing from your client that says, y€s, you can cash

my settl-ement check?

MR. DUBIN: He did ratify it. So, obviously, I put the

check for safekeeping in the cl-ient. trust account.

MS. PRICE: Did they give that's okay. Thank you,

Mr. Dubin. You've answered my question.

JUDGE NAKEA: Questions?

MR. HOROVITZ: And I have one last quest.ion on the

check as well.

JUDGE NAKEA: For the record, please.

MR. HOROVITZ: Peter Horovitz. You signed their names

on the back of the check, and you initialed it. That was all

your writing?

DUBIN: Correct

as well.

MR

MR

MR

MR

HOROVITZ: Thank you.

DUBIN: And First Hawaiian Bank initialed the check

HOROVITZ: I understand. Thank you.

JUDGE NAKEA: Thank you. Questions.

MS. SALWIN: If it's helpful, the hearing officer's

report at findings 94 and 95, state that: Nelther Mr. Dubin nor

the associate even tol-d the Andias they got the settl-ement check,

and he found that he did not have their consent to endorse the

settl-ement check. And then it cites to the transcript where that
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testimony came out.

MR. DUBIN: Welf, that's written by the ODC/ as was the

entire findings of fact and conclusions of law.

JUDGE NAKEA: Question. Yes.

MS. SCHEVTCHUK: Last question. Judy Schevtchuk. Mr

Dubin, how much did your firm make at the end of the day in the

Andia matter?

MR. DUBIN: As approved by the hearing officer, 51r 000

plus l-5r 500 for almost four years' worth of work and forecfosure

defense, plus the counterclaim, and the I32t000 from Bank of

America, which was the settlement of which the largest part went

to Andia.

MS. SCHEVTCHUK: Thank you.

JUDGE NAKEA: Questions. Yes.

MS. PRICE: Leta Price. Mr. Dubin, do you have other

situations or other cases where you receive settl-ement checks

made payable to your clients where you have endorsed their names?

Have you done that in the past?

MR. DUBIN: There probably were some of t.hose and the

clients in all cases were most grateful because it speeded up the

process. It's in the client trust account. Disputed funds are

supposed to be put in the client trust account and there's a rule

that says that disputed funds are to be put in the clj-ent trust

account. These were disputed funds.

25 MS. PRICE: In those cases, did you have the client's
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specj-fic permission to endorse those checks?

MR. DUBfN: I rea11y don't recall.

MS. PRICE: But you have signed and endorsed your

cl-ient's signatures on other checks?

MR. DUBIN: This is something that went this is

something that went back probably 25 years ago or sor when First

Hawaiian Bank approved the process, when I would have a check

that for one reason or another it was only made out to the

cl-ient. It might have even been a payment to me from somebody to

the client only to t.he client and the client. gave it to me in

payment of a fee, and I talked it to the bank, and the bank said

it's okay to put it in your trust account.

UNIDENTIFIED MALE: Judge Crandall held it for us.

Judge Crandall held lt for us.

MR. DUBIN: Yeah, this went before Judge Crandall and

Judge Gary Chang, and they gave Andia a chance to object, and

they didn't even show up, even with an order to show cause. So,

they had an opportunity to litigate this, and they didnrt do it

I just want to point out, there was no intent, like a forgery.

There was no intent to take the money for my own personal use,

and it was only released when I had to

agreed to the distribution.

when, in fact, Andia

MS. PRICE: Leta Price. If First Hawaiian Bank allows

you to initialz ds you stated, right, you just testified that, or

25 you just stated that First Hawaiian Bank al-lows this procedure



1

2

3

4

5

6

1

B

9

10

11

12

13

I4

15

L6

L1

1_B

L9

20

21,

22

23

24

43

where you can just initial; is that correct? You worked out some

sort of procedure or process with First Hawaiian Bank?

MR. DUBIN: They thought it was appropriate.

MS. PRICE: Okay. Did they tell you to sign your

client's name?

MR. DUBIN: Yes.

MS. PRICE: In addition to your initial-?

MR. DUBIN: Right. And then they had to initial the

check. So, a check was presented when a check was presented,

they would initial- the check, because the banks were under a lot

of regulations, and they're very careful these days. As I say'

honestly, therers no intent on my part to take the money. They

were safe in the client trust account. It was disputed funds. I

was supposed the check was supposed to be made out to me and

to the Andias. As a practical matter, T suppose I could have

rejected the check, created a stink, and that would have delayed

things. It. seemed to me, the best thing to do was to put it in

my account as disputed funds, and then work it out with the

Andias, which I did. And they admitted they agreed. And when

they, over a month later, said they disagreed, I said I'll- put

the money back in. I'11- mediate it or anything you want to do,

but at that point , dll they wanted to do was go after me.

MS. PRICE: Thank you.

MS. SALWIN: I just want to add that, of course, that

25 may or may not be true about whatever he had worked out with



1

2

3

4

5

6

1

I

9

t_0

11

L2

13

I4

15

L6

L1

18

19

20

2I

22

23

24

25

44

First Hawaiian Bank. Obviously, we don't know, because no one

from First Hawaiian testified and there was no email, or

declaration, or any evidence ot.her than Mr. Dubin's testimony

But, certainly, if that's an acceptable procedure, it's one that

requires the client. consent at the risk of my sounding like a

broken record here, but also looking at the check on B-5, I mean,

the signatures the initials are supposedly making it cfear

that he's siqning on someone else's behalf is a littl-e tiny

circle right next to the word Andia.

JUDGE NAKEA: Questions. Thatrs it. Werre going into

deliberations, and we will notify you at a later date of our

decision. Thank you.

MR. DUBIN: Thank you very much.

(Proceedings concluded at 3:50 p.m.)
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IN THE SUPREME COURT OF THE STATE OF HAWAI.I

OFFICE OF DISC]PLINARY COUNSEL,
Petitioner,

vQ

GARY VICTOR DUBIN,
Respondent.

ORIGINAL PROCEEDING
(ODC Case Nos. L6-O-1-47, 16-0-151, L6-0-21-3, and 1'6-0-326)

ORDER

(By: Recktenwald, C. J. , Nakayama, McKenna, and Wil-son , JJ . ,
and Intermediate Court of Appeals Associate Judge Leonard,

assigned by reason of vacancY)

Upon consideration of the October !4, 2020 motion,

the November 9,filed by Respondent

2020 effective date

declaration

Dubin, which

material-s for

Gary Dubin, for a

of his disbarment

stay of

in this jurisdiction, the

and material-s filed on October 18, 2020 by Respondent

we deem additional argument and accompanying

the October 14, 2020 motion, the October 19, 2020

opposition filed by the attorneys appearing onmemorandum in



behalf of the Office of Disciplinary Counsel, and the record in

this matter,

IT IS HEREBY ORDERED that the motion is denied. The

effective date of Respondent Dubin's disbarment remains

November 9, 2020.

IT IS FURTHER ORDERED that the clerk of this court

Respondent

theDocket 248, to

this order andshall transmj-t certified copies of

Dubin's October 14, 2020 motion, dt

appropriate

District of

the Ninth Circuit.

cl-erk at the United States District Court for the

Hawai'i and the United States Court of Appeals for

DATED: Honolulu, Hawai'i, October 2I, 2020.

/s/
/s/
/s/
/s/
/s/

Mark E. Recktenwald

Paula A. Nakayama

Sabrina S. McKenna

Michael D. Wilson

Katherine G. Leonard
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