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1t is ordered by the court that the motion for reconsideration in this case is denied.

(Hamilton County Court of Appeals; No. C-190289)
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Upon consideration of the jurisdictional memoranda filed in this case, the court
declines to accept jurisdiction of the appeal pursuant to S.Ct.Prac.R. 7.08(B)(4).

It is further ordered that appellant’s motion for stay of court of appeals’ judgment
is denied.

(Hamilton County Court of Appeals; No. C-190289)

Maureen O’ Connor. _
Chief Justice
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IN THE COURT OF APPEALS

D128991937 ,
FIRST APPELLATE DISTRICT OF OHIO

TN

ENTERED

HAMILTON COUNTY, OHIO

APPEAL NO. C-190289

STATE OF OHIO,
TRIAL NO. B-9609928

Plaintiff-Appellee,
JUDGMENT ENTRY.

VS.

EDWARD SMITH,
Defendant-Appeliant.

We consider this appeal on the accelerated calendar, and this judgment entry is
not an opinion of the court. See Rep.Op.R. 3.1; App.R. 11.1(E); 1st Dist. Loc.R. 11.1.1.
Defendant-appellant Edward Smith advances two assignments of error on

appeal, both challenging the Hamilton County Common Pleas Court’s judgment denying

his motion to vacate his conviction and sentence. In 1998, following Mr. Smith’s

conviction for murder and an accompanying firearm specification, this court reversed
the trial court’s judgment and remanded for a new trial. See State v. Smith, 130 Chio
App.3d 360, 720 N.E.2d 149 (1st Dist.1998). On remand, the jury once again found Mr.
Smith guilty of murder and an accompanying firearm specification, and he received a 15-
year-to-life sentence on the murder charge and a three-year sentencé on the
specification. Mr. Smith subsequently appealed his conviction, which this court in turn
affirmed. See State v. Smith, 1st Dist. Hamilton No. C-990689, 2000 WL 1643583, *1
(Nov. 3, 2000). In the interim since his conviction, Mr. Smith filed numerous
postconviction petitions, his most recent motion, filed in February 2019, titled “Vacate

Void Judgment/Sentence.” The trial court recast this motion as a postconviction

petition, ultimately denying it, as well as other pending postconviction petitions the

court had before it.

VERIFY Rgccqf a'
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On appeal, Mr. Smith contends that the trial court erred in recasting his motion

—— -and-denying-it-—-However;-despite-the-name;-Mr~Smith’s-metion-seemingly-alleged
constitutional violations, contending his double jeopardy and due process rights were
violated because the siate did noti inform him, during the second irial, of the firearm
specification accompanying his murder charge. Consequently, as to the extent Mr.

Smith’s motion alleged constitutional violations, the court below properly recast his

motion as a petition for postconviction relief. See State v. Schilee, 117 Ohio St.3d 153,

882 N.E.od 421, § 12 (“Courts may recast irregular metions in

whatever category necessary to identify and establish the criteria by which the motion

should be judged.”); State v. Young, 1st Dist. Hamilton No. C-170628, 2019-Ohio-134, 1

5 (“A common pleas court may grant relief from a conviction under R.C. 2953.21 et seq,,

the postconviction statutes, upon proof of a constitutional viclation during the
proceedings resulting in the conviction.”); R.C. 2953.21(A)(1)(a).

While R.C. 2953.21 generally permits a petitioner’s collateral attack upon a
judgment of conviction, here the trial court lacked jurisdl:ction to review Mr. Smith’s
motion, as his motion was both untimely and successive. When Mr. Smith filed his tenth
postconviction motion in February 2019, the statutory deadline for filing a timely
postconviction petition had long siﬁce passed. See R.C. 2953.21(A)(2) (“[A] petition
under division (A)(1) of this section shall be filed no later than three hundred sixty-five

days after the date on which the trial transcript is filed in the court of appeals in the

-...... ..... P . (U . ram p I . - e 22 273 —
irect appeal of the judgment of comviction[.]”). Further, Mr. Smith failed to

demonstrate that one of the exceptions in R.C. 2953.23(A) applied. See State wv.

Ch

Apanovitch, 155 Ohio St.3d 358, 2018-Ohio-4744, 121 N.E.3d 351, 1 38 (“By providing
that a court ‘may not entertain’ an untimely or successive postconviction petition except

in limited circumgtances, R.C. 2952.22(A) plainly prohibits a court from hearing and
deciding on the merits a petition that does not meet one of the exceptions.”).
Consequently, as to the alleged constitutional claims, the postconviction statutes did not
onfer upon the;:ourt jurisdiction to entertain Mr. Smith’s motion.

n
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Nor, upon review of his motion, do we see another avenue by which the trial

180331, 2019-Ohio-3164, 1 6 (explaining that the defendant’s motions were “not
reviewable as motions for a new irial under Crim.R. 33 or as motions to withdraw a
guilty or no-contest plea under Crim.R. 32.1, because [the defendant] was convicted
following a jury trial, not upon guilty or no-contest pleas, and his motions did not seek a

new firial,”); State v. Dardinger, 1st Dist. Hamilton No. C-160467, 2017-Ohio-1525, ¥ ¢

declaratory judgment, or as a writ of habeas corpus).
Although a trial court always possesses jurisdiction to correct a void judgment,

no such circumstances existed here, See State v. Wurzelbacher, 1st Dist. Hamilton No.
C-130011, 2013-0Ohio-4009, 1 7. citing State ex rel. Cruzado v. Zaleski, 111 Ohio St.3d
353, 2006-Ohio-5795, 856 N.E.2d 263, 1 18-19 {noting a court’s authority to correct a
void judgment); Young, 1st Dist. Hamilton No. C-170628, 2019-Ohio-134, at 17 (“And a

judgment of conviction is void to the extent that a sentence is unauthorized by statute or

does not include a statutorily mandated term[.]”). In his motion, Mr. Smith challenged

his sentence, seemingly asserting his 15-year-to-life sentence for murder was contrary to -

law, and thus void, because the court failed to state in its entry that his sentence was “an
indefinite term” of 15-years-to-life pursuant to R.C. 2929.02(B). The trial court here
sentenced Mr. Smith to “15 years — Life in Prison,” in accordance with R.C. 2929.02(B),

______ £ “©Ys 7

but left oﬁt the term “indefinite.” See former R.C. 2929.02{B) (“Whuever is convicied of
or pleads guilty to murder in violation of section 2903.02 of the Revised Code shall be
imprisoned for an indefinite term of fifteen years to life[.]”). However, we find the
court's failure to use the term “indefinite” inconsequential here as the indefinite nature
of Mr, Smith’s 15-year-to-life prison te
number of years and the presence of a range defined by minimum (i.e., 15 years) and
‘maximum (i.e., life) terms. See State v. Johnson, 8th Dist. Cuyahoga No. 108419, 2020-

Chio-161, § 18, quoting State v. Wolfe, 2d Dist. Montgomery Nos, 26681, 26729 and

3

e~ —- —~.COUrt-mMay-have-exercised-jurisdiction—See-State-v:-Ellis;-1st-Dist:-Hamilten-No.-C- - ——~- - -
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I

26983, 2016-Ohio-4897, 1 14 (“A prison term of ‘fifteen years to life’ for murder is, by its
~———-— —— -nature,-indefinite-because-it-is-a-prison-range-defined-by-minimum-and-maximum-terms.—— - —— ..
And because ‘the indefinite nature of the 15-year-to-life prison term is apparent since the
term is not a specific number of years, the omission of the term ‘indefinite’ does not
alter the sentence.”). Accordingly, the absence of the term “indefinite” here does not
render Mr. Smith’s sentence void. See id. at ¥ 18; State v. Bandy, 8th Dist. Cuyahoga
No. 108676, 2020-Ohio-808, § 6 (“[W]e find that [the defendant’s] sentence is not void
ial court failing to include the term ‘indefinite’ in [his] sentence.”);
Albert, 10th Dist. Franklin No. 19AP-780, 2020-0Ohio-3154, 1 5 (“ A prison sentence of
fifteen years to life is inherently indefinite, and the law does not require that the

sentencing entry add a redundant adjective o that effect.”).

sought, the court’s entry denying his petition is appropriately modified to reflect its

dismissal. See App.R. 12(A)(1){a}. And we affirm the judgment as modified.
A certified copy of this judgment entry shall constitute the mandate, which shall

be sent to the irial court under App.R. 27. Cousis shall be taxed under App.R. 24.

MYERS, P.J., BERGERON and WINKLER, JJ.

Td the clerk:
' Enter upon the journal of mon Jupe 10, 2020,
per order of the court Y‘z f .

Presidir(é Judge
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IN THE COURT OF APPEALS s
FIRST APPELLATE DISTRICT OF GHIO

HAMILTON COUNTY, OHIO
STATEOFOHIO, APPEAL NO. C-190289
TRIAL NO. B-9609928 )
f’
Appellee, .
va. ENTRY GRANTING MOTION TO “
COMPLETE THE RECORD
EDWARD SMITH,
Appeilant.

This cause came on to be considered upon the motion of the appellant to complete
the record with certified copics of documents that were previausty filed with the trial
coutt.

The motion is well taken and is granted. The Conrt hereby accepts the documents
submitted on July 5, 2019, as filed.

To The Clerk: | 3 31 30
Enter upon the Journat of the Court on per order of the Court.

N
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work?

as follows:

RANDALL WARCELLUS ROZIER

148 COURT:"™ Goad mexning.
THE WITNRSS: CGood sorning. -
THE COURT: Speak iatc the wike, pledse.

Keep yonur voice up. Qo ahead.

 BY MR. LEON:

.

Invastigation.

Q.
a.

A.
Q.

DIRECT EXAMINATION

State your pame, and 4pell your last

Randall Marcellus Rozier, R-0-s-i-e-r.
How are you amployed? ,
Special agenet, !ad;ﬂ}. Bureau of

And you vork for the PRI row?

"1 de.
¥Where ays you stationed? Whare doyouw |

» Bl

T'm assigned to the Mew York division.
You work in where? -
New Rochelle, New York. »
New Rochelle?

]

Yes.
How lang have you basn with the PSI?

having bean figst duly swora, was cxamined and testified

Ny
o

ay

Py

o

I"

Appen

ot
dixE: -

(Tr.446-470) 8a
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A. doproximately twenty-and-a-half yeacs.

Q. Were you a police officer before you were
#ich the FBI?

A, That is correct.’

Q. " .and where were you a police officer
Qefore that? '

A. I was smployéd in two places, Lincoln

Heights, Ohio, firsr, and Woodlawn.

Q. What, exactly, ére your duties, now, in
the FBI?

A. I*ﬁ assigned'to organized crime. ’

Q. Do you have specialized t¢aining in your

duties and background as an organized crime -- in youx
organized crime assignment? '
/ A. T do.
Q. And what kind of specialized training
have you received?
A. I've been trained in collecting,

preserving evidence, interviewing pecple, arrest

situstions, search and seizure.

-

Q. Okay.  And do you do undercover work?
R. Yes, I do,

0. what kind of undercover work do you do?
A, I've done fraud against the government,

theft of interstate shipment, I've done drugs, politiéal

L
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corruption; that's about it.

Q. Okay. And have you done -- been invelved

in undercover situations that invelve dangers?

THE COURT: Can we move this along?

MR. LEON: This is my last question.

TRE COURT: I don't know the relevancy.

MR, LEON: TI'll tie it up.

- THE COURT: Let me see you at aidebar,
plsase,

(The following proceedings were had at
sidebar confarence.) '

MR. LEON: What?

THE COURT: Whpt'a the relevancy?. Is he
an expert witness or something?

MR. LEON: He will be testifying that
when he came upon che situation, that he wag -
basicelly, hig training and his experience ﬁs a
police officer, he was frightened enough to pull
hie firea:m’gpen he saw what was happening heliween
Spikner &and the defendant. He's a trained .-,

.THE COURT : What's.ﬁhe relevancy? -

MR. LEON: There's a dispute here about

whathar or not the defendant had a gun. This

witness will testify that Spikner "told him that he

had 8 gun. He withdrew his weapon when they came .

-

y e ‘. P, . .
P — I e

\1\\,
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|

on ths § ¢ because of his. £ear. baged on His'
trainxng. Tha; gives relevance to his actions.

MR. BURLEW: Spikner never testified to

that.

THE COURT: Spikner never said he saw a
gun. You don't object?

MR. BURLEW: I do object.

MR. LEON: He's going to testify --

THE COURT: No. Are you trying to
impeach your own witness?

MR. LEON: VNo.

THE COURT: Then I'm not allowing it.
’ . Thank you. .
{The following proceedings were had in

open court, in the presence of the jury.)

BY MR. LEON:
Q. On December the 27th, 1996, were you in

*Liﬂcbin Heéights?

Af T was.
Q. And you were here for what reason?
' C A, I was ¢n vacation.
Q. | You are related or were related to the

victim in this case, Bugene Jenkins?

A. That 's correct,
v .
Q. What was your relationahip? . '%
; *

\‘-.,,m..

\4\.7

'S
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A. He was my firat cousin.

Q. Okay. And at some tiﬁe on the 27th of
December, 1997, did you become awara of some problem with
Gene?

A. That is correct,

Q- Whae called your
did you find out?

A. I received a phone call at my mother's
residence that Gene had been shot.

Q. And what did you do then?

A. 1 esked where, where had the incident

happened; and wae told. And I went to the barbershop,

then 1 went to where the incident occurred.

Q. And how far wag the incident from the
‘barbershop?
" A. Roughly a mile.
Q. And you -- when you went to the scene,

what did you do when you first got there?

A, I saw Police Chief McCowen.

0. And did vou speak with him?

A. I did, .

Q. » Based upon your conversation with Chief

McCowen, what did you do?

A. : Police Chief McCowen told me what had

bhappened. I asked him what was Gene's condition. And
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1 ﬂ¥then I went over to where the truck was, and I observed

the truck that he was in.

Q. Okay. Was -- was Mr. Jenkins in the

truck when you went over there?

AL No.

Q. They had pulled him out?

A: Yes. He was gone to the hospital
already.

Q. Okay. What did you do next?

A. I went to the hospital where Gene ;as,

"and met paxt of the family there.

0. ' Okay. And when did you find out that he

had died?

-A. Immediately upon my arrival a:ifhe
hospital. -

Q. ¥What d}d_ybu do then?

A. I went back to tﬁé:ﬁrimé scene, and I

started interviewing people that were employed by Gene.

! v.u. Ckay. And -~.
A Mr. Jenkins.
Q. Were you, at that point, helping Lincoln

Heights in their investigation?

A, I wa

Q. Who did you talk to?

THE COURT: <{Can you move-this a little

e ———— 3

My
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bit, Mr. Laon?

MR. LEON: Sure. -
I spoke with --

THE COURT: Excuse me. Can we move that

N a little?

MR, LEON: Yeah. . '

THE COURT: Would you do that?

MR. LEON: I‘m trying.

THE COURT: Well, if you talked to

somebody that's relevant to the caeel then go

ahead.

But just asking him, generally, who he

talked to, might not move this along.

Q.

MR. LEON: 1I'1l1l do my best, Judge.
what did you do aftar you spoke with

peopie at the scene?

A,

Q.

A.

0.
regjidence?

A

I went to the residence of Mr. Spikner.
All right. Aand did you see him there?
1 did.

And what wag your purpose in going to his

Mr. spikner was an employee of the

construction company that was doing‘business with’

Mr. Jenkins.

Q.

contact yith Ed Smith? . . -

A

-

ALl right. And did you attempt to make

-

My

b a4 A — —— ———— . -+ ——— . iam s——
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A. I did.

6. Through Mr. Spikner?n

A. Yes.

Q. And can you tell us what you tried to' do

and how you did iﬁ?

A. Mr. Spikner advised me that he was

employed by -- !
MR. BURLEW: Objection.

THE CQURT: Sustained. .

Q. What did vou do to try to contact
My, Smith?
A, I found out the location of Mr. Smith's,

residence, and I went with Mr. Spikner to his residence.

- Q. who drove?

A, I did. ‘Both of u; drove to the
residence. .

Q. You were the driver éi-Spikner was the’
driver? ‘ .

A. 1 drove my car, Spikﬁer drove‘his car.

What happened.when.you went there?
A, o We met after we pa}ked on the street.’ Hé

-- I was -- he told me what the address was. He went up

. to the address, knocked on the égor,'and there wan no

answer.

Q. ' Okay. And were you looking for a truck

DEPUTY

~ 15a
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when you went there?

o » o p

house?

X

© F o

A.

Yes.
what kind of truck were you looking for?
A Ford. 1 belleve it was a gray truck.

Was the truck there when you went to the

No, it waa hot.

Did you go somewhere after that?
Yes, we did. ‘

Where did you go after that?

The tools that are usually used by the

construction company were stored at a storage bin. And we

went to the bin to see if the tools wexre still thers,

Q.

A.

Can yocu describe that storage bin?’

It's a -- it's roughly about ten feet

wide, the depth I would approximate maybe about fifteen

feet, twenty feet,

Q.
A

Q.
A
Q.

A,

Wags it like a gafage?

Similar, but a little smaller.

It had a garage door type of door?
Yes.

qha; happened when you goF ;here?

Mr, Spikner -and I rode together. I was

driving my vehicle, Mr. Spikner got out of the car. We --

I observed truck tire tracks with mud and straw on the

:
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pavement, like someone hdd backed up to the bin.

Mr. Spikner got 6ut of the car aﬁd opened the -- observed

that the door was opened, unlocked, and opened the garage

door. ‘
Q. Okay. Did you expect to -- what happened

when you opened the garage door’

A. He railsed {t partially up and observed a

-» the front end of a truck.

Q. Did you see that, also?

A. Yes, I did.

Q. Were you surprised to see the truck
there?”

A. Very much sc.

Q. Why is that?

A. For one, I didn't think a truck would fit
in there. And we were looking for toolg. -

Q. I'm showing you what have been marked

State's Exhibits Numbers 4A and 4B. Can you tell us what

those are?

A. Yeah. This is the truck that you -- that

-

I saw in the bin.

Q. All right. You said Spikner

Thank Yyou.
opened the door? v
A Yes.
Q. Did he open it all the way?

-ﬁ P
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A, ‘ At first it was just partiel.

0. Okay. What happened then? He cpened it
partial, what did he do? '

A. He stopped; and he lcoked back in my
direction. And then he raised it down. And at the time,
obgerved a male raise up in the seat.

Q. Okay.

THE CQURT: Excuse fme. You observed

this?
- THE WITNESS: Yes, ma'am.
Q. You saw a male in the .truck seat?
A, Yes. .
Q. Raise up?
A. In the driver's seat.
Q. Oka}. What did you do then?
. aA. I became alarmed and --
Q. Why? p :
A. ”_ﬁecause I knew it was Mr. Smith, and the

expression-that I saw on his face aiarmed me,

Q. Do you see that individual here t9a§y?
A " Yes, I do. l .
Q. Can you pbiﬁb'him out to ua? '
FA, He is the éentleman sitting ne#t to the

defense attorney, Mr., Burlew,

MR. LEON: May the record reflect
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Q.
A,
Qn
A.

'Y
partially down.
wvave motion,

Q.

that, but I just
Ql

.You .kept your gun | uui:?

-

\ identification, Your Honor?

THE COURT: Any objection?
MR. BURLEM: No.

4

THE COURT: It may.

vﬂhat did you do then_?

I pulled my revolver from my waistband

and braced myaelf.

why am you pull yaur revolver? L

Because I was alarmed at t.hn expmnion

that was on his face, and Mr. Bmith -

|
|
r.
=

THE OOURT:. sm.uae me. Ask your next

MR, BURLEW: Objection.

. THE COURT: Sustained..

What happened next?

-

I -- Mr. Spikner pulled the door

‘And with his hands, ha gave me a negative

And wha: aia you do chen?
3 really didn'r. kmu how to uta:pret
remained rudy

Yes, I did. . roued r.he window o£ the °

L]

<
.
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A,

Q.
A.

Q.
A.
Q.
A.

Q.

A.

Q.
A.

Q.

despondent look.

Mr. Spikner's expression -- . ,

Mr. Spikner raised the door all the way

up, and went around to the driver's side of the vehicle.

And did you obeerve the two do anything?

They had conversation. The only'action 1

observed with the two, Mr. Smith leaned over to the
passenger's side, as to. lie down fnCO the seat, and'
immediately come back up. And I observed Mister -~ at
another péint in time I cbserved Mr. Spikner reach toward

the window of the vehicle.

Okay. Did you see anything change hands?

No, I did not.

pid the two speak?

Yes.

Can you describe the -- the appearance of

.

Mr. Smith when you eaw him there?

To me he had a very wild look on his

face. And I would describe it, pretty much, as a

S

What happened -- go ahead.

I'm soryy. And I also observed

" MR. BURLEW: Objection, nonresponsive.

THE COURT: Sustained.

Did you observe Mr. Spikner's face, alsa?

Y

I did.
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1 "wnat did you observe about him?
2 "A. To me it appearad that he was -- there
3 was fear -- ’
4 MR. BURLEW: Objection.
& THE COURT: Overruled.
6 wWell, ?excuse me.. You need. to lay a
1 foundation for that, so I'll sustain that.
: 8 Q. What happened after the conversation
9 batween the two?
10 A. Mr. Smith went again to the proné
: 11 position of the vehicle, immediat..ely raiagd back up. And
12 he got out of the vehicle. And -- b;rith Mr. Spikner --
13 0. Okay. What happened next?
14 1 a. Mr. Spikner walked.hurriedly over towards
15 my car. Both gentlemen looked in my direction, then
16 Mr. Spi'kner walked hurriedly over to my car.
17 " 0. What did he do?
18 a. He got in the car and he told me, said --
19 MR. BURLEW: oiajection.
20 _ THE COURT: Sustained. _
21 Q. And after speaking with Spikner in the
22 car, wh;at did you do?
23 A. I was going to take Mr. .Spikner ‘out of
24 the area, back my car up. And I went on Production Drive.
25 and I noticed, in my rearview mirror, that the truck that )
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was parked in the bin, was also puiling out.
Q. Why did you want to take Mr. Spikner out
of ‘the area? ‘ ' '
. A, Because if -- i dia nét want to endanger
1 Mr. Spikner, becauge I -- the gituation could become
confrontational. _
Q-- And you s;id you saw the truck pull cut?
A.. Yes.
Q. You're talking about the gray truck that
you've identified?
| A. That's correct.
Q. What exactly did it do?
A. ‘When it came out of th; parking area,
went on Qroductiop.nrive in the opposite direction I wag
going, and sped hurriedly away; I immediately turned my
vehicle around in pursult. But when Qe got around to o "
Reading Road, we did not see the vehicle any more.
Q. You lost it?
A. _ Yes. ‘
Q. Did you try to get a license plate?
A, I tried, but I did not -- I had a partial
license plate'thac I had obtained from Mr. Spikner.
Q. -About what time did all this happen?
A. . I believe it was about one.
Q. One in the afternqon?
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h_}n a iocaL mateer?

A Yes.

Q. Did you call police or anything aftex
that?

A. Yes. I called 911: Cincinnati Police,

gave ‘them 8 description of Mr. Smith, .the vehicle. And I

halieve they put out & broadcast.

Q. When you went to the scene where

Mr. Jenkins had been killed, did you go into Mr. Jenkins'

truck or touch it or anything of that nature?

. No, I did not.
MR. LEON: Your witnesgs,
THE COURT: Mr. Burlew?

CROSS -EXAMINATION

" BY MR. BURLEW:

Q. My. Rozler, at the time of the homicide,

where vere you stationed?

A. " My office of assignment was New York.

Q. And who was tHé 4§6RE i chargs of ENar

office, your bosasg?

A. In charge of New York office, we've

changed three times since then,

Q. - Well, let me ask you --
A. I believe it wag Taletrum.
Q. Do you need authorization to get involved

o
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i 2. Mr. Calstrum did not know.
2 Q. Did any of the ageats involved give
3 permission for you- to assist?
4 A NG .
5 Q. | You asked to get iavolved, you weren't
é asked: you wanted to get involved in this matter, correct?
f . AL You asked me two questions.
8 Q. . You asked the chief Lf you could get
9 involved, correct?
10 A. I asked if I could assist them, yes, sir.
11 Q. I believe you asked if you could get :
12 || involved. As a matter of fact, you asked him if he wquld
g 13 mind if you assisted, did you not?
? 14 . A, I think we're saying the same thing, sir. '
; 15 Q. Just to be clear, you went to the chief
16 |y and asked if he would mind if you assisted, correct?
17 AL That is correct.
18 Q Now, at thertime you got involved, you
19 were not. a sworn Cincinnati police officer, correct?
20 A. " I was not a Cincinnati police officer.
21 | Q. And what is the FBI protoéol when you get
22 involved in an investigative mattex in a foreign
23 || jurisdiction, arevyou required to notify your agent in
24 charge? -
25 - A, You asked me two questi?ns there,.sir.
- mum oL TCM cquuw oHn




10

11

12

13
14

15

21
- 22
‘23
24

25

isd
o
(18]

in New York, and he was the only -- and that's where

I depaxrtment that you wént to got involved {in?-

9. " Are you requived to notify rthe agent in
charge, or his representative, if you get involved in a
criminal investigation in anather jurisdiction?

A. That is correct.

Q. And that's why your agent in charge was

geographical limits were, unless he authorized you to
travel outside those limits or be involved in an

investigation outside of chose limits, is it not?

. A That is not the FBI protacol, sir.
Q. So you can go where you want?
A Would you like for me to explain the

protocol to you?

Q. Itd like the answer to my qQuestion. Can
you go where you want?

A. . No, you canaot go where you want.

Q.. Can you volunteer to assist any

._A. " I can volunteer, ‘that is correct.
Q. | . And you need no prior permission?
A, With permission, yes, sir.
Q. - 51& you have permission?
A I did not.
Q. Now, when you went with Mf. Spikner to

this garage, how did you know that.that was Bd Smith's

P
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A. Mr, Spiﬁner told me it was his.

Q. e told you that it was Ed Smith's
garage?

A, He told me that's where he stored the

'

tools, yes, sir.
Q. - Where was your warrznt to go insgide?
 MR. LEON: Objection.
THE COURT: Overruled.
Ao I had no warrant.
Q. You had no authority teo go insgide,
correct? '
MR. LEON: Objection.
THE COURT: Qverruled.
A. I did not have_a warrant, no,. sir.
Q. As a matter of fact, the police chief you
talked to was the chief of Lincoln Heights?

A. Yes.

Q. He had nc authority to police the streacs

of the City of Cincinnati, digd hg?

MR. LEON: Objection.
THE COURT: Sustained.

0. ~ Did you ever ask him if you were

permitted to go into the City of Cincinnati?

MR. LEON: Objection.
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THE COURT: Overryled. You may answer.
A, No, sir,.l1 did not.

Q. Now, what could have happened is that you

could have endangered a private citizen by going into

property that is not aucthorized to go into, for which you

had no warrant, correct?

~3e

MR. LEON: Objection.

THE COURT: Overruled.

MR. LEON: Can we approach?
THE COURT: Yes.

{The following proceedings wexe had at

‘sidebar conierenqe.}

MR. LEON: Judge, the insiﬁuation that a
warrant was soméhow required is something -- it's
a lggal conclusion. The jury needsg to know and
uﬁders:and that a warrant's not required for the

employee of the defendant to go iato the gardge

_that he works in. Thie ié'mialanLng the jury.

THE COURT: Well, go ahead, Mr. Burlew.

. MR. BURLEW: Judge, l'm not misleading
the jury. I chink the State went into all of this
and tried to qualify him as an expert law
enforcement officer. .He violated his own

protocol. And that's just a faét, that he had no

warrant, no authority. I'm not attacking the
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saarch, wz've done that pretrial.

MR, LEON: Exactly. That's ny point.

MR. BURLEW: 1'm not trying LO suppresg

anything.

MR. LEGM: 1 den't have a problem with

the guestions, necessarily, other than the fact
that che insinuation here is that he viclated a
duty to get a warr;nt when. in fact, it wasn't

necessary. And, you know, it's a legal

conclusion. 1It's not a whole lot different than

having a statement with a motion to suppfess, and
then in trial attacking the propriecy of taking
che statement. It's & precrial decision we're
taiking ebouﬁ. |

THE COURT: Actually, wich respect €o 2
scacement, it‘s both a crial and a precrial. So I
disagree on that point. I understand the point
you're trying to make, though.

MR. - BURLEW: &‘m not attacking the

search, but you can't hold -him up as the world's

greatest policeﬁan. and nave him viclate rules.

It's disingenuous.

“~

MR. LEON: But he did not vielate a rule

aboyt 2 warrant, and that's the implication,

because he went to a garage that this- employee had,
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access to.

THE COURT: The reason 1 permitted -- 1
take all this as seeking my explanation as to the
reasen for my ruling. And the reason I permitted
it is that number one, a law enforvement offlcer
cannor direct somebody to dn something and make Lt
a permissiblé seaxch, numbex oné. S50 I disagree

with youi legal conclusion that che officer can

direct a private citizen to enter a private gpace

and obviate the need for's warrant.
- Number two, there's ne basis for a
contention that this person, Mr. Spiknex, had the
SULRGEiLY. 1 have heard no tescimony thae he had
the authority to consent to a search. So I

disagree with your overall premises.

Number two, what -- you set him up as

probably the most axperiencéa law enforcement

officer that's going to be testifying in this -

trial. And, certainly, if -he's circumventing a

proc;dure, tﬁat'a something that Mr, Burlew's
entitleé to bring te the jury's attention.

Number £REE8E, I PEFRML{CEEd CRIE last
question, and that‘s what I think brought us-all
up here, because he's testified that he tock

certain actions to protect the safety of a private

\|\s
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is your

citizen. 2nd che last question, I believe,
Mr. Burlew just asked, was what he wag doiung

actually endangering Mr. Spikner, so that would

contradict hia previous testimony. So that's why

I permitted that question.

{The following proceedings were had in
open court, in the presence -of the jury.)
MR. BURLEW: Would you read che last

questiaé back.

{The pending question was read back by

che court reporter.)

THE COURT: Sir, go ahead and answer.

a. Thalt is correct.

2 Now, you talked about your training, whar

hamicide craining?

A. I vworked approximately seven homicide_--
Q. when was that?

A. I worked five in Lingoln Heights.

0. HoWw many years ago was that?

A. ‘That was in 1972 through '78.

Q. Okay.

A. And 1 -worked two in Woodlawn.

Q. _Eny"with the FBI?

A, Homicides? WNo. .

Q. 8o your training insofar as homicide or
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|

- ko kill?

hcmiéide invastigation was limiced to what was available
to you in Lincoln Heights and voodlawn, right?
A, That's correct:-
Q. 'You're not claiming that yéu're an expext
hémicida investigator, are you?
| A. No, sir.
MR. BURLEW: Justc one mament, Your Honor.
THE COURT: Yes.
MR, BURLEW: One othey guestion. Sorry.

" THE COURT: That's okay.

Q. _ ‘You indicated that you drew youxr weapon,
correct?

A. Yeg. Y¥Yes, sir

'Q. and you're trained by the FBL, correct?

A . Yeg, sir.

Q,.' You only draw your weapon when you're

ready to kill, correct?

A. In preparation therecf, &es, sir.

Q. You are not td draw your weapon unless
you're prepared to fire it and kill, correck?

A. That is correcct. |

a. You're not trained Lo shoot to wauﬂd:er

to pull that weapoa to scare, intimidate, or frighten, but

A, That is correct.

A PPy . .
pra STAN e me

. ATRUE COPYATYEST AFIW Pum;w
> CLERK. nmmwudwm
st ™, ,ql
. N




10
11
12
13
14
15
16
17
14
19
20

21

22

21

24

25

470

Q. So with no hemicide investigation,:
without notifying the agent in charge, you took a privatie
cirizen to the scene, and you were prepared to kill?

A That is correct.

MR, BURLEW: Thank you.

REDIRECT EXAMINATION

BY MR. LEON:

Q. Did you -- did you force Mr. Spikner te
take you to the storage area’

A He volunteered. He wanted to check to
see -- he was supposed to work that day, he wvanted to

check to see if the tools were there.

MR. BURLEW: Objection.
THE COURT: I'11 pexmit ik,
MR. LEON: Nothing further,
THE COURT: Anything further?
MR. BURLEW: Nothing further.
THE COURT: May I excuse rChis witneas?
MR. LEON; Yes, ma'am.
" MR. BURLEW: No objection.

THE COURT: - You are free to go about your

(Witness excused.}
THE COURT: 1Is this a good time for a

break? Let's take outr break, till twenty mirutes
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MEMORANDUM IN SUPPORT OF MOTION FOR RECONSIDERATION

Now comes Appellani, and request this S. CT. to grant this Reconsideration
Motion from its Entry on Nov. 10, 2020. Pursuant To: Art. IV, Section 2(B)(2)(b)(e). This
case includes a felony charge, in an amended indictment in which the Prosecutionat
trial changed the name and identity of the original indictment, murder with a
speciﬂcatioh. This is forbidden by Crim. R, 7(D); Section 10 & 14 of the Ohio
Consﬁtution of the United States 6th & 14th Amendment. “VS_ubje}ct Matter Jurisdiction

Void Conviction.” Appeliant relies extensively on Citations And .Argtjments for this

Motion for Reconsideration below:* * * Relies E"speciall_y Oh: Sec Brook Hart v Janis, 384

U.S. 1 at HN 3-4; State v. Wellman, 37, Chio St. 2d 162, at syllabus 1 & 2; and Argessing v.

Hamlin, 407 U.S. 25 (1972), at 1IN1. See Below:

PROPOSITION OF ERROR AND LAW AND FACTS:

“F_E'LQNY" AMENDED INDICTMENT SUBJECT MATTER JURISDICTION

VOiD Cd_NVICT!ON:

FEDERAL LAW ENCROACHME ﬁT, FELONY FEDERAL WEAPONS CHARGE

Due to the fact Appellants Notice Of Appeal Memorandum And Support
contained “Subject Matter Jurisdiction Void Conviction.” makes this an “amended
indictment. federal constituion claim,” and of “great :publﬁ'c interest,” This court has
1). First: “Brief

Allowed™ 2). Second: “Remand”; 3).Third: 26(B)(Ineffective Assistance Of Appellant
Counsel); 4).Fourth: MOST IMPORTANTLY ACGEPT THIS MOTION AS A

“DISCRETIONARY APPEAL.."; 5). Fifth: Art, 1, Section 10 & 14 Ohio Constitution,

2
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Discharge! Only through the Certified Transcript of the Procedure Record That
Contained The Truth, Will The Law Prevail For Appellant And Public. There is no Bill of
Particulars that contains the felony charge. |

It is well settled law that the federal guarantee of a grand jury indictment has not
been applied to the states. See, Branzburg v. Hayes, 408 U.S, 665 33 L. Ed. 2d 628,
92 S. Ct. 2646 (1972),
_See Alford

v. United States, 282 U.S. 687 (1931). In fact, it was the Prosecution who violated
“Vouched Rule," See State v. Adams, 62 Ohio St. 2d 151, at HN 5 & 11. Without
referring to the “Cértiﬁed Transcript Of Record,” This Supreme vCﬁo’urt Wm Be
Jn_temionaﬂy “Misled” B_y The Silence Of The Appei!ate's Court Waiver To Reply. This is
a continued error of law that has happened through the years by the fower court. See
First District Court Of” Appesals Journal Entry August 1, 2019 by Chief Judge Mock,
Certified Transcripi Of Record. (See Attachment in Appendix.) See BrookHart v Janis,
384 U.S. 1 at HN 3.4; State v. Wellnan, 37, Ohio St. 2d 162, at syllabus 1 & 2; and Argessing
v. Hamlin, 407 U.S, 25 (1972), at HN1

Because the amended indictment is a Felony Federal Law Encroachment,
“Felony Federal Weapon Charge” it is in violation of the 6th & 14th- Amendment of the
U.S.Constitution. This is also a violation of Crim. R. 7(d): Section 10.& 14th of the Ohio
Constitution. The U.S, S, Ct. states when a case revolves in the (felony) resoiution of a
factual dispute, (T.p. 448-449; 467-468.) :The United States Supreme Court is "duty bound to
make an independent examination of the evidence in the record.” See Brook Hart v Janis, 384
U.8: 1 at HN 34; See also ¢.g., Edwards v South Carolina, 372 U.S. 229, 235; Blacl.cbnm \2
Alabama, 361 U.S. 199, 205, n. 5. In fact, this app]i‘es to Ohio Constitution Art. 1, Section 1 10

3
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& 14; and Crim. R 7(DD). State v. Wellman, supra at syllabus 1 & 2.

Morgovc_r, Appellant’s Case “Mirrors”” Bréok Hart v Janis, 384 U.S. | at HN
3-4; State v. Wellman supra at syllabus 1 & 2. As stated by the U. S., Supreme Court, this
Ohio Supreme Court has a constitutional duty and authority to review the record and enforce,
One Of Five Resolutions Of Law stated above. Otherwise, Appellant And The Public Suffers!

" There is no statutory plea of nolo contendere in Ohio felony cases, as is pexmitted in
federal courts. This amended indictment, a felony federal wepons ch’e_zrge made by the
Présecﬁtioﬁ Vwas impossible for tﬁe Aﬁpeﬂaht to overcome and defend in a one count indictment
for murder wath specxﬁcanon, cspec:lally whcn a felony federal weapons chatge was presented at
trial in whlch Appellant did not know existed (T'p.448-449 & 467-468). See also Glasser v.
United States, 315 U.S. 60, 70-71. Appellant never waived any of his constitutional rights, nor
was there "an intentional relinquis’hrﬁent or abandonment of known rights or p;ivilegcs;"
Johnsen v. Zerbsf. 304 U.S. 448, 464, | |

. Moreover due process of the 6th & 14th amendment of the U.S. Constitution, the state

avist give a criminal defendant fair notice of charges against him to permit adequate preparation

'of ﬁis. defense. See, e.z., in Re Ruffélo 390 U.S. 544, 20 L. Ed. 2d 117, 88 S. Ct. 1222 (1968):
Koonté v. Glossa 731 F. 2d 365 (1984), U.S. App. Lexxis 23643 (6th Cir, 1984). The trial court
clearly ;acked “Subject Matter Jurisdiction Void ‘conviczidﬁ, This “amended indictment, * is
fozbiddén by Federal Law Encroachment, Felony Federal Weapon Charge, See, Branzburg v.
H_ajes s’.ﬁpra; Alford v. United States supra Jobnson v. Zerbst, 304 U.S. 448, 464; United
States v. Panilidis, 524 F. 2d 644 (6th Cir. 1975); and United States v. Goldstein, 502 F. 2d 526

3d Cir. (1974).
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Appellant was not able to prepare an adequﬁte defense. Sée, é. é., in.Re Ruﬂ;lo, 390
U,S, 544, 20 L. Ed. 2d 117, 88 S. Ct. 1222 (1968); Koontz v. Glossa, 731 F 2d 365, (1984) us.
App. Lexis 23643 (6 Cir. Ohio 1984); Blake v. Morford, 563 F 2d 248 (6th Cir. 1 977); Watson
v. dago, 558 F 2d 330, 338 (6th Cir. (1977); and Combs v. Teunessee, 538 F. 2d at 698.

This is perhaps one of the most blantally Ineffective Appellate Counsel violations for any
attorney in America, in not presenting a "DEAD-BANG W@,‘}JEE_{" to the Appellate Court.
This totally disregards Appellant's 6th &l4th Amendment rights granted by the United States

Constitution. See Strickland v Washington, 466 U.S. 668; : -

s ra—— o

Appellant hope and pray this Supreme Court grant this Motion For Reconsideration With -
Citations, Arguments, and The Certified Rccord presented above. Appellant especially r-éli'gs o1
Brook Hart v. Janis, supiﬁ; State v. Wellman, supra; and  Argessing v. Hamlin, ,supfa, This
court should aH_oW'and enforce one of five fawful resolutions stated above.. :Esﬁeciaﬂy the fifth |
resolution: Art. 1, Section 10 & 14th Amendment of the Ohio State Constitution Constitution of N

~ the United States 6th a 14th amendment.

Respectfully Submitted,

Edward Smith, #346403
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I hereby certify a true and accurate copy of the foregoing motion was electronically filed by
Ammaun Process Servers, LLC, to Hamilton County, Prosecutars 230 E. 9th street suite 4000,

Cincinnati, Ohio 45202 on the 20th day of November 2020,

E /8/ Edward Smith
Edward Smith #346-408
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