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QUESTION PRESENTED

Whether petitioner showed cause to excuse his pro-
cedural default of his claim on a collateral attack on his
sentence under 28 U.S.C. 2255.
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OPINIONS BELOW

The opinion of the court of appeals (Pet. App. 1a-14a)
is reported at 979 F.3d 391. The order of the district
court (Pet. App. 15a-24a) is unreported.

JURISDICTION

The judgment of the court of appeals was entered on
October 29, 2020. By order of March 19, 2020, this
Court extended the deadline for all petitions for writs of
certiorari due on or after the date of the Court’s order
to 150 days from the date of the lower court judgment
or order denying a timely petition for rehearing. The
petition for a writ of certiorari was filed on March 2,
2021. The jurisdiction of this Court is invoked under
28 U.S.C. 1254(1).
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STATEMENT

Following a jury trial in the United States District
Court for the Western District of Tennessee, petitioner
was convicted on two counts of kidnapping, in violation
of 18 U.S.C. 1201 (1994) and 3559 (1994), and one count
of Hobbs Act robbery, in violation of 18 U.S.C. 1951.
Judgment 1. He was sentenced to life imprisonment, to
be followed by five years of supervised release. Judg-
ment 2-3. The court of appeals affirmed, 230 F.3d 186,
and this Court denied certiorari, 534 U.S. 1107 (No.
01-7283). In 2016, petitioner collaterally attacked his
sentence under 28 U.S.C. 2255. Pet. App. 3a. The dis-
trict court denied the motion. Id. at 5a. The court of
appeals affirmed. Id. at 1a-14a.

1. In February 1995, petitioner kidnapped two
women from the parking lot of a Memphis, Tennessee,
restaurant. 230 F.3d at 188. He forced them at gun-
point to drive to Arkansas, where he robbed the victims
before they escaped. Ibid. Two nights later, petitioner
also robbed a Memphis hotel at gunpoint. 7bid.

A federal grand jury in the Western District of Ten-
nessee indicted petitioner on two counts of kidnapping,
in violation of 18 U.S.C. 1201, and one count of Hobbs
Act robbery, in violation of 18 U.S.C. 1951. Pet. App.
2a; Indictment 1-3. Before trial, the government filed
an information and notice setting forth its intent to seek
mandatory life sentences under 18 U.S.C. 3559(c)
(1994). 230 F.3d at 188. Section 3559(c) requires (as
relevant here) a mandatory life sentence for a defend-
ant whose current federal offense is a “serious violent
felony” and who has at least two prior convictions in fed-
eral or state court for “serious violent felonies.” 18 U.S.C.
3559(¢)(1)(A)(i); see Torres v. Lynch, 136 S. Ct. 1619,
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1631-1632 (2016). The statute defines a “serious violent
felony” to include:

(i) a Federal or State offense, by whatever des-
ignation and wherever committed, consisting of * * *
robbery (as described in [18 U.S.C.] 2111, 2113, or
2118); * ** or attempt, conspiracy, or solicitation to
commit any of the above offenses; and

(ii) any other offense punishable by a maximum
term of imprisonment of 10 years or more that has
as an element the use, attempted use, or threatened
use of physical force against the person of another or
that, by its nature, involves a substantial risk that
physical force against the person of another may be
used in the course of committing the offense.

18 U.S.C. 3559(¢e)(2)(F). The government invoked Sec-
tion 3559(c) based on four of petitioner’s prior Arkansas
state convictions: (1) a 1966 conviction for robbery; (2)
a 1966 conviction for assault with the intent to commit
robbery; (3) a 1971 conviction for armed robbery; and
(4) a 1976 conviction for aggravated robbery. 230 F.3d
at 188.

Petitioner proceeded to trial, and the jury found him
guilty on all counts. Pet. App. 2a. At sentencing, the dis-
trict court determined that petitioner’s prior Arkansas
convictions qualified as “serious violent felonies” under
Section 3559(c). Ibid. In doing so, the court rejected
petitioner’s contention that his prior convictions were
“[n]Jonqualifying felonies” under Section 3559(c)(3)(A)(),
which provides that a robbery conviction does not qual-
ify as a “serious violent felony” if the defendant estab-
lishes, by clear and convincing evidence, that “no fire-
arm or other dangerous weapon” or threat thereof “was
used in the offense” and that “the offense did not result
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in death or serious bodily injury.” 230 F.3d at 188-189
(citations omitted). The court accordingly sentenced
petitioner in 1997 to concurrent terms of life imprison-
ment on each count. Pet. App. 2a; Judgment 2.

The court of appeals, sitting en bane, affirmed. 230
F.3d at 193. Petitioner contended, among other things,
that his sentence was unconstitutional because Section
3559(¢)(3)(A) “improperly places a heightened burden
of proof on defendants to show that previous robbery
convictions are ‘nonqualifying felonies.”” 184 F.3d 550,
552. A panel of the court agreed with petitioner, id. at
554-556, but the en bane court vacated the panel opinion
and explained that the statute’s “requirement that the
defendant shoulder the burden of proving an affirma-
tive defense at sentencing is constitutional,” 230 F.3d at
190.

In 2003, petitioner filed a motion under 18 U.S.C.
3742, claiming that the district court erred in applying
Section 3559(¢). See 03-c¢v-2748 D. Ct. Doc. 3 (Oct. 30,
2003). Specifically, petitioner contended that his 1971
Arkansas robbery conviction did not categorically qual-
ify as a “serious violent felony” under Section 3559(c).
Id. at 2. The district court construed petitioner’s motion
as a motion to vacate his sentence under 28 U.S.C. 2255,
and denied it. 03-cv-2748 D. Ct. Doec. 3, at 2, 5. The
court explained that “[blecause [petitioner’s] 1971 con-
viction was for armed robbery, there is no possibility
that it can be established that it was not a qualifying
serious violent felony” and that petitioner would still
have at least two qualifying predicate convictions in any
event. Id. at 4.

2. In 2016, petitioner collaterally attacked his sen-
tence under Section 2255, arguing that his Arkansas
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robbery convictions could no longer be considered “se-
rious violent felonies” under Section 3559(e) in light of
this Court’s opinion in Johnson v. United States, 576
U.S. 591, 597 (2015)." In Johnson, the Court invalidated
on vagueness grounds the “residual clause” in the Armed
Career Criminal Act of 1984 (ACCA), 18 U.S.C. 924(e),
which defines a sentence-enhancing “violent felony” to
include any crime punishable by a term of imprisonment
exceeding one year that “otherwise involves conduct
that presents a serious potential risk of physical injury
to another.” 18 U.S.C. 924(e)(2)(B)(ii); see Johnson, 576
U.S. at 604-606; see also Welch v. United States, 136 S.
Ct. 1257, 1265 (2016) (holding that Johnson announced
a new rule with retroactive effect on collateral review).
Petitioner contended that Joknson should also apply to
Section 3559(c)’s risk-of-force clause—.e., to its defini-
tion of a “serious violent felony” as an offense “that, by
its nature, involves a substantial risk that physical force
against the person of another may be used in the course
of committing the offense.” 18 U.S.C. 3559(c)(2)(F)(ii);
see Pet. App. 19a.

The district court rejected petitioner’s collateral at-
tack as untimely. Pet. App. 20a-21a. Under 28 U.S.C.
2255(f)(3), a Section 2255 collateral attack is timely if it
is filed within one year of the date on which “the right
asserted was initially recognized by the Supreme Court,
if that right has been newly recognized by the Supreme

* Petitioner sought authorization from the court of appeals to pur-
sue that claim in a second or successive motion to vacate his sen-
tence under Section 2255. See 16-6074 C.A. Doc. 1 (July 1, 2016).
The court of appeals stated that authorization was unnecessary be-
cause petitioner’s motion under Section 3742 would not be classified
as an initial Section 2255 motion. 16-6074 C.A. Doc. 7-2 (Jan. 19,
2017).
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Court and made retroactively applicable to cases on col-
lateral review.” Although petitioner’s motion was filed
within a year of this Court’s decision in Johnson, the
district court determined that Johnson “does not pro-
vide [petitioner] with grounds for relief from his sen-
tence,” because “Johnson was limited to sentences en-
tered pursuant to the residual clause under the ACCA,”
and therefore “does not apply to [petitioner’s] sentence
under § 3559.” Pet. App. 20a. “Whether § 3559(¢)’s re-
sidual clause is unconstitutionally vague,” the court ex-
plained, “is an open question that has not been an-
swered by the Sixth Circuit or the Supreme Court.”
1bid.

The district court noted that after the government
filed its response to petitioner’s motion, this Court
found unconstitutionally vague the residual clause of
18 U.S.C. 924(¢c)(3)(B), which defines the term “crime of
violence” as including an offense “that by its nature, in-
volves a substantial risk that physical force against the
person or property of another may be used in the course
of committing the offense.” See Pet. App. 19a, 21a;
United States v. Davis, 139 S. Ct. 2319, 2336 (2019). But
the district court stated that this Court “has yet to ap-
ply Johnson to § 3559(c)’s residual clause.” Pet. App.
21a. The court therefore concluded that, “[blecause the
new rule in Johnson does not apply to [petitioner], his
§ 2255 Motion does not qualify for the one-year filing
period provided by § 2255(f)(3).” Ibid.

3. On appeal, the government conceded that peti-
tioner’s Section 2255 motion was rendered timely by
this Court’s decision in Dawvis, which issued while his
motion was pending and which invalidated statutory
language that “is nearly identical to the residual clause
of [Section 3559(c)].” Pet. App. 4a. The government
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maintained, however, that petitioner procedurally de-
faulted his claim by failing to raise it on direct review.
Id. at 5a. The government further contended that
petitioner’s claim failed on the merits in any event “be-
cause his state-law convictions qualify as serious violent
felonies under both the enumerated-offenses clause
of § 3559(c)(2)(F)(i) and the elements clause of
§ 3559(e)(2)(F)(ii),” neither of which were affected by
Dawis. Id. at 6a. The court of appeals affirmed, deter-
mining that petitioner had procedurally defaulted his
claim. 7d. at 1a-14a.

Petitioner “acknowledge[d] that he did not raise his
present vagueness claim on direct review” and that he
was therefore required to “‘show (1) cause for not rais-
ing the claim on appeal and (2) prejudice from the error
alleged in the claim.”” Pet. App. 6a-7a (citation omit-
ted). Petitioner claimed that he had “cause” for his de-
fault “because, before the Supreme Court decided
Johnson, his vagueness claim was ‘so novel that its legal
basis [was] not reasonably available to counsel.”” Id. at
7a (quoting Reed v. Ross, 468 U.S. 1, 16 (1984)) (brack-
ets in original). The court of appeals acknowledged that
a claim might be “novel” enough to create “cause” for a
procedural default if, at the time of the default, “peti-
tioner’s counsel * * * had ‘no reasonable basis upon
which to formulate’ the question now raised.” Ibid.
(quoting Gibbs v. United States, 655 F.3d 473, 476
(6th Cir. 2011), cert. denied, 566 U.S. 941 (2012), in turn
quoting Reed, 468 U.S. at 14). But the court of appeals
explained that “an ‘issue can hardly be novel’ if, at the
time of default, other defense counsel ha[d] raised the
claim.” Ibid. (quoting Cvijetinovic v. Eberlin, 617 F.3d
833, 837 (6th Cir. 2010), cert. denied, 562 U.S. 1238
(2011)) (brackets in original). And petitioner did “not
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deny that, before he was sentenced in 1997, others had
raised the same vagueness challenge to the ACCA that
he now makes to the federal three-strikes statute.” Id.
at 7a-8a (citing cases). The court accordingly found that
“[t]he tools to raise [petitioner’s] present argument
thus certainly existed at the time of his default.” Id. at
8a.

The court of appeals rejected petitioner’s contention
that he had shown “cause” for his default because “at
the time of his sentencing [his claim] ‘was foreclosed by
“a near-unanimous body of lower court authority.”’”
Pet. App. 8a (quoting Pet. C.A. Reply Br. 5). The court
of appeals noted that this Court’s decision in Reed v.
Ross “did suggest that this species of ‘novelty,’ later de-
scribed by the Court as ‘futility,” could excuse proce-
dural default.” Ibid. (quoting Reed, 468 U.S. at 16, and
citing Bousley v. United States, 523 U.S. 614, 622-623
(1998)). But the court of appeals explained that this
Court’s subsequent cases had “limited the breadth” of
that language in Reed. Ibid. (quoting Wheeler v. United
States, 329 Fed. Appx. 632, 635 (6th Cir. 2009), cert. de-
nied, 558 U.S. 1135 (2010)). The court of appeals ob-
served that Smith v. Murray, 477 U.S. 527 (1986), es-
tablished that “‘perceived futility alone cannot consti-
tute cause’ for procedural default,” Pet. App. 9a (quot-
ing Smith, 477 U.S. at 535), and that Bousley v. United
States similarly stated that “futility cannot constitute
cause if it means simply that a claim was unacceptable
to that particular court at that particular time,” ibid.
(quoting Bousley, 523 U.S. at 623).

The court of appeals explained that it had “inter-
preted these decisions to mean that ‘futility cannot be
cause,” at least where the source of the ‘perceived futil-
ity’ is adverse state or lower court precedent,” and
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noted that “[o]ther circuits have reached the same con-
clusion.” Pet. App. 9a & n.2 (quoting Cvijetinovic, 617
F.3d at 839-840, and citing cases from the First, Fourth,
Seventh, Eighth, Tenth, and Eleventh Circuits). It
therefore determined that petitioner “cannot establish
cause by showing that his vagueness claim cut against
the current of federal circuit precedent at the time of
his direct appeal.” Id. at 10a. The court made clear that
a prior case in which it had determined that a habeas
petitioner did show “cause for failing to raise his John-
son claim on direct appeal” was inapposite because the
direct-review proceedings there occurred at a time
when Supreme Court precedent “decisively foreclosed”
the argument that “would later prevail in Johnson.” Id.
at 10a-11a (quoting Raines v. United States, 898 F.3d
680, 687 (6th Cir. 2018) (per curiam), and Cvijetinovic,
617 F.3d at 839 n.7). The court explained that, under
Reed, “‘actual futility,” caused by the Supreme Court’s
ruling on an issue, can constitute cause” only where, “at
the time of default, the claim ha[s] been expressly fore-
closed by a precedent of the Supreme Court that the
Court later ‘explicitly overrule[s].”” Id. at 11a (quoting
Reed, 468 U.S. at 17) (second set of brackets in original).

The court of appeals noted that in James v. United
States, 550 U.S. 192, 210 n.6 (2007), this Court stated
that ACCA’s residual clause was not unconstitutionally
vague, and later reaffirmed that conclusion in Sykes v.
United States, 564 U.S. 1, 15 (2011). Pet. App. 12a. It
therefore reasoned that “from 2007, when James was
decided, until 2015, when Johnson overruled James and
Sykes, there was no reasonable basis for arguing that
the ACCA’s residual clause was unconstitutionally
vague.” Ibid. But it found that period of “actual futil-
ity” to be inapplicable to petitioner’s claim because his
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direct appeal concluded in 2002. Id. at 12a-13a. Peti-
tioner “therefore had a reasonable basis for raising a
vagueness challenge to the residual clause of the three-
strikes statute, § 3559(c)(2)(F)(ii),” but failed to do so.
Id. at 13a.

The court of appeals stated that it was “part[ing]
ways with the Seventh and Tenth Circuits, which have
concluded that, under Reed, Johnson’s overruling of
James and Sykes creates cause even for petitioners
whose convictions became final before James was de-
cided.” Pet. App. 13a (citing Cross v. United States, 892
F.3d 288, 295-296 (7th Cir. 2018), and United States v.
Snyder, 871 F.3d 1122, 1127 (10th Cir. 2017), cert. de-
nied, 138 S. Ct. 1696 (2018)). But the court observed
that the Tenth Circuit “did not offer a justification for
this conclusion” and that the Seventh Circuit’s brief ex-
planation was not “persuasive.” Ibid. And because the
court determined that petitioner “ha[d] not shown cause
for the procedural default of his vagueness claim,” it did
not also consider whether petitioner’s claim fails on the
merits. Id. at 14a; see id. at 19a-20a.

ARGUMENT

Petitioner contends (Pet. 24-31) that the court of ap-
peals erred in finding that he failed to show cause for
the procedural default of his vagueness challenge to
Section 3559(c)’s risk-of-force clause. The court’s deci-
sion is correct, and the question presented does not im-
plicate any circuit conflict warranting this Court’s re-
view. This case would also be a poor vehicle to address
the question presented, because petitioner would not be
entitled to relief even if this Court agreed that he had
shown cause for his procedural default, and because re-
view of the question presented would be complicated by
threshold questions about how this Court’s ACCA-
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related precedents apply to Section 3559(¢). The peti-
tion for a writ of certiorari should be denied.

1. Petitioner does not dispute that he procedurally
defaulted his vagueness claim by failing to raise it on
direct review. See Pet. App. 6a. Nor does he dispute
that to pursue that claim on collateral review, petitioner
must therefore demonstrate “cause” for his failure to
raise the claim and “actual prejudice” resulting from
the constitutional error. See ibid.; Bousley v. United
States, 523 U.S. 614, 622 (1998). As the court of appeals
determined, petitioner’s claim fails at the outset be-
cause he cannot show “cause” for his default.

a. This Court has explained that “cause” may exist
where a claim “is so novel that its legal basis is not rea-
sonably available to counsel.” Reed v. Ross, 468 U.S. 1,
16 (1984). “The question is not whether subsequent le-
gal developments have made counsel’s task [in raising a
particular claim] easier, but whether at the time of the
default the claim was ‘available’ at all.” Smath v. Mur-
ray, 477 U.S. 527, 537 (1986). To answer that question,
this Court has considered whether, at the time of the
default, other litigants were raising similar claims; if
such claims were repeatedly raised, then “it simply is
not open to argument that the legal basis of the claim
petitioner now presses on federal habeas was unavaila-
ble to counsel at the time.” Ibid.; see Bousley, 523 U.S.
at 622-623 (rejecting a novelty-based “cause” argument
in part because the “Federal Reporters were replete
with cases” considering the purportedly “novel” claim
“at the time” petitioner should have raised it).

As the court of appeals observed, that analysis is fa-
tal to petitioner’s claim of “cause” here. Petitioner does
not dispute that “before he was sentenced in 1997, oth-
ers had raised the same vagueness challenge to the
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ACCA that he now makes to the federal three-strikes
statute.” Pet. App. 7a-8a; see, e.g., United States v. Ve-
asey, 73 F.3d 363, 1995 WL 758439, at *2 (6th Cir. 1995)
(Tbl.) (per curiam); United States v. Presley, 52 F.3d 64,
68 (4th Cir.), cert. denied, 516 U.S. 891 (1995); United
States v. Powell, 967 F.2d 595, 1992 WL 127038, at *3
(9th Cir.) (Tbl.), cert. denied, 506 U.S. 960 (1992);
United States v. Argo, 925 F.2d 1133, 1134-1135
(9th Cir. 1991); United States v. Sorenson, 914 F.2d 173,
175 (9th Cir. 1990), cert. denied, 498 U.S. 1099 (1991).
Nor does petitioner contend that any precedent of this
Court foreclosed such a claim at the time he should have
raised it. “The tools to raise [petitioner’s] present ar-
gument thus certainly existed at the time of his default,”
Pet. App. 8a, and he therefore cannot demonstrate
“cause” based on a showing that his eclaim was “so novel
that its legal basis [wal]s not reasonably available to
counsel,” Reed, 468 U.S. at 16.

b. Petitioner errs in contending (Pet. 24-28) that,
notwithstanding that other defendants were at the time
raising the claim that he forfeited, he can nevertheless
show “cause” for his procedural default under this
Court’s decision in Reed.

In Reed, this Court stated that it had previously
identified, for purposes of retroactivity analysis, “three
situations in which a ‘new’ constitutional rule, repre-
senting ‘a clear break with the past’ might emerge from
this Court”: “First, a decision of this Court may explie-
itly overrule one of our precedents”; “[s]econd, a deci-
sion may overtur[n] a longstanding and widespread
practice to which this Court has not spoken, but which
a near-unanimous body of lower court authority has ex-
pressly approved”; and finally, a decision may “disap-
prov[e] a practice this Court arguably has sanctioned in
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prior cases.” 468 U.S. at 17 (quoting United States v.
Johnson, 457 U.S. 537, 549, 551 (1982)) (internal quota-
tion marks omitted; second and third sets of brackets in
original). Reed suggested that when a new decision of
this Court “falling into one of the first two categories is
given retroactive application, there will almost certainly
have been no reasonable basis upon which an attorney
previously could have urged a * * * court to adopt the
position that this Court has ultimately adopted,” and the
“failure of a defendant’s attorney to have pressed such a
claim * * * igs sufficiently excusable to satisfy the cause
requirement.” Ibud.

Relying on that language, petitioner contends (Pet.
25-28) that he can show “cause” because his case fits
into one of Reed’s first two categories. As an initial mat-
ter, Reed’s three categories were derived from this
Court’s decision in United States v. Johnson, which de-
termined that a new constitutional rule does not apply
retroactively, even to cases on direct review, if the new
rule represented a “clear break with the past.” 457 U.S.
at 549 (citation omitted). But after Reed, this Court
overruled that aspect of United States v. Johnson in
Griffith v. Kentucky, 479 U.S. 314, 325-326 (1987), and
does not appear to have relied on United States v. John-
son’s “clear break” categories since then. And even if
Reed’s categories premised on United States v. Johnson
retain significance after the later decision in Griffith,
Reed itself concerned only “the third category,” which
petitioner does not invoke here. Reed, 468 U.S. at 18.
Instead, the most relevant aspect of Reed—its explana-
tion that a petitioner may show “cause” when “a consti-
tutional claim is so novel that its legal basis is not rea-
sonably available to counsel”—cuts against petitioner
here, as it is undisputed that defendants raised similar
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claims before the time of petitioner’s sentencing. Id. at
16; see p. 12, supra.

Moreover, even putting all of that aside, petitioner
cannot show “cause” under either of Reed’s first two
categories. Petitioner first contends that he can show
cause under Reed’s second category, because Johnson
v. United States, 576 U.S. 591 (2015), “overturn[ed] ‘a
longstanding and widespread practice to which this
Court ha[d] not spoken, but which a near-unanimous
body of lower court authority hal[d] expressly ap-
proved,”” at least as of “the time of [petitioner’s] sen-
tencing.” Pet. 25 (quoting Reed, 468 U.S. at 17). Peti-
tioner’s attempt to invoke Reed’s second category is
foreclosed by Smith and Bousley, which made clear that
“futility cannot constitute cause if it means simply that
a claim was ‘unacceptable to that particular court at that
particular time.”” Bousley, 523 U.S. at 623 (citation
omitted); see Smith, 477 U.S. at 535 (“perceived futility
alone cannot constitute cause”) (citation omitted); Pet.
App. 8a-10a. That is precisely what petitioner argues
here—that his claim would have been unavailing in
1997, because lower-court authority had approved
residual-clause sentencing at that time.

Petitioner next contends that he can show cause un-
der Reed’s first category, which applies when “‘a deci-
sion of this Court * * * explicitly overrule[s] one of [its]
precedents.” Pet. 26 (quoting Reed, 468 U.S. at 17)
(asterisks and first set of brackets in original). But
as the court of appeals explained—and common sense
dictates—Reed contemplated a situation in which “at
the time of default, the claim had been expressly fore-
closed by a precedent of the Supreme Court that the
Court later ‘explicitly overrule[s].”” Pet. App. 1la
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(quoting Reed, 468 U.S. at 17) (emphasis added; brack-
ets in original). No precedent of this Court foreclosed
petitioner’s vagueness challenge at the time of his de-
fault or throughout his direct appeal, as petitioner con-
cedes. See Pet. 27. Petitioner nonetheless contends
that Johnson generally “represented a clear break”
with past practice and that, as a result, any defendant
can show “cause” for failing to raise a vagueness chal-
lenge at any time before 2015. Pet. 27-28. But Reed
does not support that position. Instead, Reed focuses
“not simply [on] whether a Supreme Court decision
marks a ‘clear break with the past,” but [on] whether, at
the time of the default, the petitioner’s ‘attorney ha[d]
a ‘reasonable basis’ upon which to develop [the] legal
theory’ at issue.” Pet. App. 13a-14a (citation omitted,
third and fourth sets of brackets in original). And as
discussed above, petitioner’s vagueness challenge was
“reasonably available to counsel” at the time of his de-
fault, Reed, 468 U.S. at 16, when “the Federal Reporters
were replete with cases involving challenges to” the le-
gal regime at issue. Bousley, 523 U.S. at 622; see Pet.
App. 8a.

c. The policy arguments that petitioner invokes
(Pet. 28-31) to support his position are unsound. Peti-
tioner contends that the court of appeals’ approach will
lead to “‘pointless’ and ‘wasteful’ litigation” that con-
sumes judicial resources. Pet. 29 (citation omitted).
But petitioner cannot point to a flood of wasteful litiga-
tion in the circuits that have interpreted Reed consist-
ently with the decision below. See Pet. App. 9a-10a n.2.

Petitioner also contends (Pet. 30) that declining to
excuse procedural default in this context would be “fun-
damentally unfair to criminal defendants.” But “[n]o
procedural principle is more familiar to this Court than
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that a ... right may be forfeited in criminal as well as
civil cases by the failure to make timely assertion of the
right before a tribunal having jurisdiction to determine
it.” Puckett v. United States, 556 U.S. 129, 134 (2009)
(citation omitted). And it is well established that “even
when the law is against a contention, a litigant must
make the argument to preserve it for later considera-
tion.” United States v. Smith, 241 F.3d 546, 548
(Tth Cir.), cert. denied, 534 U.S. 918 (2001).

The enforcement of procedural-default rules is criti-
cal to ensuring that collateral review remains “an ex-
traordinary remedy” that “‘will not be allowed to do ser-
vice for an appeal.”” Bousley, 523 U.S. at 621 (quoting
Reed v. Farley, 512 U.S. 339, 354 (1994)). Failure to do
so “would invite eriminal defendants to bypass the pre-
ferred procedural avenue of trial and direct appeal in
favor of collateral review,” which would then “serve as
an all-purposive receptacle for claims which in hind-
sight appear more promising than they did at the time
of trial.” Unaited States v. Sanders, 247 F.3d 139, 145-
146 (4th Cir.), cert. denied, 534 U.S. 1032 (2001). The
decision below accords with the importance of the final-
ity of criminal judgments. See, e.g., Blackledge v. Alli-
son, 431 U.S. 63, 71 (1977).

2. The decision below does not implicate a split of
authority warranting this Court’s review.

a. As the court of appeals observed, numerous cir-
cuits have determined, consistent with this Court’s
opinions in Smith and Bousley, that “‘futility cannot be
cause,’ at least where the source of the ‘perceived futil-
ity’ is adverse state or lower court precedent.” Pet.
App. 9a (quoting Cvijetinovic v. Eberlin, 617 F.3d 833,
839-840 (6th Cir. 2010), cert. denied, 562 U.S. 1238
(2011)); see Simpson v. Matesanz, 175 F.3d 200, 211
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(1st Cir. 1999), cert. denied, 528 U.S. 1082 (2000); Sand-
ers, 247 F.3d at 145-146 (4th Cir.); Smith, 241 F.3d at
548 (7th Cir.); United States v. Moss, 252 F.3d 993, 1002
(8th Cir. 2001), cert. denied, 534 U.S. 1097 (2002);
United States v. Daniels, 254 F.3d 1180, 1191 (10th Cir.
2001) (en banc); McCoy v. United States, 266 F.3d 1245,
1258 (11th Cir. 2001), cert. denied, 536 U.S. 906 (2002).
Petitioner contends (Pet. 16-18) that decisions from the
Third, Seventh, and Ninth Circuits have applied a con-
trary rule, but he overstates the extent of any conflict.

Petitioner points (Pet. 17-18) to English v. United
States, 42 F.3d 473 (1994), in which the Ninth Circuit
discerned no procedural default by Section 2255 mo-
vants who had failed to raise their claim at trial, on di-
rect appeal, or in petitions for writs of certiorari, even
though this Court issued a decision supporting the claim
while their direct appeals were pending. Id. at 474. The
Ninth Circuit’s primary rationale was that “[a]t least as
of 1989 (when the petitioners’ convictions became final),
we adhered to the rule * * * that § 2255 relief ‘cannot
be denied solely on the ground that relief should have
been sought by appeal to prisoners alleging constitu-
tional deprivations.”” Id. at 479 (citation omitted). And
the court of appeals took the view that the existence of
“‘a solid wall of circuit authority’” against the claim
meant that the defendants “did not default on their
claims” at all. Id. at 477, 479 (citation and internal quo-
tation marks omitted). The court stated that there was
“thus no need * ** to show cause and prejudice.” Id.
at 477. English therefore did not address the question
presented here—namely, what would constitute
“cause” in a case where a claim has undisputedly been
defaulted.
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Petitioner also cites (Pet. 17) United States v. Doe,
810 F.3d 132 (2015), a case in which the Third Circuit
considered multiple legal issues related to a movant’s
Section 2255 motions and ultimately remanded for fur-
ther proceedings in the district court. “To make sure
that [its] remand is not a waste of time,” id. at 142, the
court briefly addressed whether the movant had proce-
durally defaulted his current claim “by not raising it on
appeal when its legal basis did not exist,” id. at 153. The
Third Circuit stated that “the claim is not defaulted”
based on sparse reasoning that did not clearly distin-
guish between whether “cause” existed for the default,
and whether a default occurred in the first place. Id. at
153-154 (citing, inter alia, English, 42 ¥.3d at 479, for
the proposition that “failure to object in the face of a
‘solid wall of circuit authority’ contrary to [the] mo-
vant’s position did not work a default”). The court also
concluded that the government had not raised the issue
of procedural default below and had therefore “waived”
the defense. Id. at 154. Thus Doe, like English, did not
squarely address the question presented here.

Finally, petitioner relies (Pet. 16-17) on Cross v.
United States, 892 F.3d 288 (7th Cir. 2018), in which
Section 2255 movants relied on Johnson to contend that
they had been improperly sentenced as career offend-
ers under the residual clause of Section 4B1.2 of the
Sentencing Guidelines. 7d. at 292-293. Although the pe-
titioners had not objected to the constitutionality of the
Guidelines’ residual clause at trial or on appeal, the Sev-
enth Circuit concluded that they “could not reasonably
have challenged the guidelines residual clause” at the
time because “‘no one’” could “‘reasonably have antici-
pated Johnson,”” and that they could therefore show
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“cause” for their procedural defaults. Id. at 295 (cita-
tion omitted). In reaching that conclusion, the court
first emphasized that Johnson expressly overruled
prior precedent and therefore satisfied Reed’s first cat-
egory. Ibid. It then stated that the “second and third
scenarios identified by Reed present even more compel-
ling grounds to excuse [the defendants’] procedural de-
faults,” taking the view that “Johnson abrogated a sub-
stantive body of circuit precedent upholding the resid-
ual clause against vagueness challenges,” or that this
Court “had implicitly ‘sanctioned’ the residual clause by
interpreting it as if it were determinate” prior to John-
son. Id. at 296 (citation omitted).

Although Cross does more directly address the
“cause”-related question presented here than English
or Doe, it declined to consider this Court’s instructions
that “futility cannot constitute cause if it means simply
that a claim was ‘unacceptable to that particular court
at that particular time.”” Bousley, 523 U.S. at 623 (cita-
tion omitted). As a result, Cross offers no rebuttal to
the logic of the decision below. Cross also disregarded
the Seventh Circuit’s own prior decision in United
States v. Smith, which explained that the fact “that a
legal argument would have been unpersuasive to a
given court does not constitute ‘cause’ for failing to pre-
sent that argument.” 241 F.3d at 548 (citing Bousley,
523 U.S. at 622-624, and Engle v. Isaac, 456 U.S. 107,
130 n.35 (1982)). Smith, like the court below, considered
whether “[o]ther defendants had been making” the
claim that the petitioner had procedurally defaulted;
finding that they had, the Seventh Circuit in Smith
found no “cause” for the default. Ibid. Cross, by con-
trast, did not consider that point, implicitly acknowledg-
ing that other defendants had raised similar challenges



20

but not explaining how that might bear on petitioners’
attempts to show “cause.” See 892 F.3d at 296.

Cross thereby created intra-circuit tension—or out-
right division—that the Seventh Circuit has thus far de-
clined to resolve. See 17-2282 C.A. Doc. 44 (Aug. 31,
2018) (denying petition for rehearing en banc). But it
“is primarily the task of a Court of Appeals to reconcile
its internal difficulties.” Wisniewski v. United States,
353 U.S. 901, 902 (1957) (per curiam). And to the extent
that it suggests a circuit conflict, that conflict is shallow,
underdeveloped, and does not warrant this Court’s re-
view in this case.

b. Petitioner also contends (Pet. 21) that the circuits
are “split over whether Johnson provides cause to ex-
cuse procedural default” under Reed’s first category
“for petitioners raising a residual-clause challenge who
were sentenced prior to James.” While petitioner does
identify some division of authority, it likewise does not
warrant this Court’s review.

As noted above, the Seventh Circuit in Cross con-
cluded that movants could show “cause” for the proce-
dural default of Johnson-based claims in part because
Johnson expressly overruled prior precedent and
therefore, in the Seventh Circuit’s view, satisfied Reed’s
first category. Cross, 892 F.3d at 295. The Seventh Cir-
cuit “acknowledge[d] that the cases overruled by Johmn-
son were not decided until 2007 and 2011—after the
[movants’] sentencing—and thus could not themselves
have influenced [the movants’] failure to object at trial.”
Id. at 295-296. “Nonetheless,” the court stated, “when
the Supreme Court reverses course, the change gener-
ally indicates an abrupt shift in law.” Id. at 296. The
court therefore stated that it “join[ed] the Tenth Circuit
in excusing, under Reed’s first category, the petitioners’
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failure to challenge the residual clause prior to John-
son.” Ibid. (citing United States v. Snyder, 871 F.3d
1122, 1125, 1127 (10th Cir. 2017), cert. denied, 138 S. Ct.
1696 (2018)). In Snyder, the Tenth Circuit had con-
cluded “cause” existed for procedural default because
Johnson had overruled prior precedent, even though
the defendant’s sentence in Snyder was affirmed before
the Supreme Court decision (James v. United States,
550 U.S. 192 (2007)) that Johnson later overruled.
Snyder, 871 F.3d at 1127. The Tenth Circuit did not,
however, explain that conclusion, other than to assert
that “no one * * * could reasonably have anticipated
Johnson.” Ibid. (citation omitted).

In the decision below, the court of appeals explained
that “Reed’s discussion of cases where the Supreme
Court ‘explicitly overrule[s] one of [its] own precedents’
* %% must be read as taking for granted that, at the
time of default, the precedent that would later be over-
turned was the law of the land.” Pet. App. 14a (quoting
Reed, 468 U.S. at 17) (brackets in original). That is be-
cause “when, at the time of default, the Supreme Court
had not yet foreclosed an argument, the argument was
not ‘[bly definition’ futile, because at that time state
courts, lower federal courts, and the Supreme Court it-
self still remained free to adopt it.” Ibid. (brackets in
original).

That shallow and recent disagreement does not war-
rant this Court’s review. The Sixth, Seventh, and Tenth
Circuits are the only circuits to have squarely con-
fronted the question presented and, as the court of ap-
peals noted, the Tenth Circuit “did not offer a justifica-
tion” for its conclusion. Pet. App. 13a. The question is
also of diminishing significance, as it affects only de-
fendants whose convictions became final before James
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and who remain incarcerated based on statutes poten-
tially called into question by Johnson.

3. In any event, this case would not be a suitable ve-
hicle to address the question presented, for two rea-
sons. First, petitioner would not be entitled to relief
even if this Court decided the question presented in his
favor. And second, review of the question presented
would be complicated by threshold questions about how
this Court’s ACCA-related precedents apply to Section
3559(c).

a. Petitioner’s Section 2255 motion is premised on
the contention that he should not have been subject
to the three-strikes provisions of 18 U.S.C. 3559(c).
See Pet. App. 3a. His legal theory is that Section
3559(e)(2)(F)(i)’s risk-of-force clause is unconstitution-
ally vague, and that his three prior Arkansas robbery
convictions therefore do not qualify as “serious violent
felonies” that could trigger the application of Section
3559(¢). Even if he had preserved that claim or shown
cause for his default, however, petitioner’s Section 2255
motion would fail, because his Arkansas robbery convie-
tions qualify as “serious violent felonies” under multiple
other subsections of Section 3559(c).

In addition to its risk-of-force clause, Section 3559(c)
also contains an “enumerated offenses” clause that de-
fines “serious violent felony” to include “robbery (as de-
seribed in [18 U.S.C.] 2111, 2113, or 2118).” 18 U.S.C.
3559(¢)(2)(F)(1). “Congress could hardly have been
clearer in the text of the statute that § 3559(c)’s enu-
merated clause should be understood broadly,” and
“[t]hat is nowhere truer than for robbery.” United
States v. Johnson, 915 F.3d 223, 229 (4th Cir.), cert. de-
nied, 140 S. Ct. 268 (2019). The federal robbery statutes
listed in Section 3559(c)’s enumerated-offenses clause
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make it a crime to take or attempt to take something of
value “from the person or presence of another,” “by
force and violence,” or “by intimidation.” 18 U.S.C.
2111, 2113(a), 2118(a).

The Arkansas robbery statutes under which peti-
tioner was convicted criminalized the “felonious and vi-
olent taking of any goods, money or other valuable thing
from the person of another by force or intimidation.”
Ark. Stat. Ann. § 41-3601 (1964); see also id. § 41-2102(1)
(1975) (“A person commits aggravated robbery if he
commits robbery” and is “armed with a deadly weapon”
or “inflicts or attempts to inflict death or serious physi-
cal injury upon another person”); id. § 41-2103(1) (1975)
(“A person commits robbery if with the purpose of com-
mitting a theft or resisting apprehension immediately
thereafter, he employs or threatens to immediately em-
ploy physical force upon another.”); see also Gov’t C.A.
Br. 22. “Because these state statutory elements paral-
lel those required to establish robbery under 18 U.S.C.
§§ 2111, 2113(a), and 2118(a), there can be no question
that” petitioner’s Arkansas robbery convictions “by
definition qualify as serious violent felonies under
§ 3559(c)(2)(F)([).” United States v. Snype, 441 F.3d
119, 144 (2d Cir.), cert. denied, 549 U.S. 923 (2006). In-
deed, other courts have determined that Arkansas rob-
bery and aggravated robbery qualify as generic rob-
bery offenses under the enumerated-offenses clause of
the Guidelines’ definition of “crime of violence.” See,
e.g., United States v. Smith, 928 F.3d 714, 717 (8th Cir.
2019).

Section 3559(c) also contains an “elements” clause,
which defines a “serious violent felony” to include an of-
fense “punishable by a maximum term of imprisonment



24

of 10 years or more that has as an element the use, at-
tempted use, or threatened use of physical force against
the person of another.” 18 U.S.C. 3559(c)(2)(F)(i).
Each of petitioner’s Arkansas robbery convictions was
punishable by a maximum term of imprisonment of ten
years or more; he in fact received sentences well above
ten years for two of them. See Gov’'t C.A. Br. 27. And
the Arkansas robbery statutes under which petitioner
was convicted also had “as an element the use, at-
tempted use, or threatened use of physical force against
the person of another,” 18 U.S.C. 3559(c)(2)(F)(ii). See
pp. 23-24, supra; Parker v. State, 529 S.W.2d 860, 863
(Ark. 1975) (“[T]he mere snatching of money or goods
from the hand of another is not robbery, unless some
injury is done to the person or there be some struggle
for possession of the property prior to the actual taking
or some force used in order to take it”); Smith, 928 F.3d
at 716-717 (finding that Arkansas robbery qualifies as a
predicate under the elements clause of the Guidelines’
definition of “crime of violence”); see generally Stokel-
ing v. United States, 139 S.Ct. 544, 549-555 (2019). In-
deed, although it did not reach the question here, the
court below has determined that robbery statutes simi-
lar to the Arkansas statutes under which petitioner was
convicted fall within the ACCA’s elements clause. E.g.,
Chaney v. United States, 917 F.3d 895, 897 (6th Cir.),
cert. denied, 140 S. Ct. 265 (2019); United States v. Pat-
terson, 853 F.3d 298, 302 (6th Cir.), cert. denied, 138
S. Ct. 273 (2017); United States v. Mitchell, 743 F.3d
1054, 1059 (6th Cir.), cert. denied, 574 U.S. 861 (2014).
Thus even if petitioner showed cause to excuse the
procedural default of his vagueness claim, he would not
prevail on the merits because each of his three predicate
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robbery convictions qualifies as a “serious violent fel-
ony” under Section 3559(c)’s enumerated-offenses clause
or its elements clause. For the same reason, petitioner
would be unable to show “prejudice” resulting from his
procedural default, making his claimed showing of
“cause,” even if it were correct, insufficient on its own
to overcome his default.

b. Review of the question presented would also be
complicated by the fact that the key case law on which
petitioner relies to establish “cause” for his default—
Johnson, James, and lower court cases—do not address
Section 3559(c)’s risk-of-force clause, which is the stat-
utory provision actually at issue here. Instead, they ad-
dress the ACCA’s residual clause. Although the gov-
ernment agrees that this Court’s later decision in
United States v. Dawvis, 139 S. Ct. 2319 (2019), consid-
ered (and invalidated) “essentially the same language”
as the risk-of-force clause in Section 3559(c)(2)(F)(ii),
the ACCA residual clause at issue in Johnson differs
from the provision at issue in Dawis and Section
3559(¢)’s risk-of-force clause. Pet. App. 5a (quoting
Gov’t C.A. Br. 11-12); compare 18 U.S.C. 924(e)(2)(B)(i)
(an offense that “involves conduect that presents a seri-
ous potential risk of physical injury to another”), with
18 U.S.C. 3559(e)(2)(F)(ii) (an offense “that, by its na-
ture, involves a substantial risk that physical force
against the person of another may be used in the course
of committing the offense”).

The differences between Section 3559(c)(2)(F)(ii)
and the ACCA’s residual clause complicate the applica-
tion of Reed here. For example, petitioner purports to
show “cause” because Johnson overturned “a long-
standing and widespread practice * * * which a near-
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unanimous body of lower court authority ha[d] ex-
pressly approved,” and because Johnson “explicitly
overrule[d]” prior precedent. Pet. 25-26 (quoting Reed,
468 U.S. at 17). But petitioner does not point to any
“near-unanimous” body of lower court authority that
“expressly approved” of Section 3559(¢)’s risk-of force
clause. Nor did Joknson “explicitly overrule[]” a prec-
edent of this Court upholding Section 3559(¢)’s risk-of-
force clause. Pet. 26 (citation omitted); see, e.g., Pet.
App. 20a (district court concluding that the “new rule in
Johnson was limited to sentences entered pursuant to
the residual clause under the ACCA,” and that “[w]hether
§ 3559(c)’s residual clause is unconstitutionally vague is
an open question that has not been answered by the
Sixth Circuit or the Supreme Court”).

This Court’s consideration of the issues described
above—such as the significance of Bousley, and the pro-
priety of applying Reed’s first category to find “cause”
for a defendant whose default occurred before any deci-
sion of this Court foreclosed his claim—could thus be
obscured by the need to also consider the extent to
which the ACCA decisions in Johnson, James, and the
lower courts governed vagueness challenges to Section
3559(e)’s risk-of-force clause. The court below was able
to assume some of those issues away in deciding against
petitioner, see Pet. App. 13a n.3, but their presence
would complicate this Court’s review of the question
presented.
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CONCLUSION
The petition for a writ of certiorari should be denied.
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