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/A/ TH£
<SUP££M£ COUzr OF l/A//7£t> SWTBS

ferirtoA/ Fof w^t of c££t/pfapi

-tied 'thisLew farm/chart t Sr. respectfut/y prays 
fourl t<SSUe a k/rti of cerieor/ar/ -fo rev/et*/ fie jucpjbunt beta to*

17f CiTAT/M of o?/At/0A/s &£COd

* ~7%e duty ZZj 2020 opinion of ike United dteUss court 

of a ppeats affir hit ny tie den/ed of far/iucleiet's 

Section Z25jr /notion appears at Appendn “A" fz> die 

pe/dton and is re ported sot ty(e(p F, 2d jZSO £it~ C/r ZOtoJ

• 7%e August zz,un opinion of He United (States district 

court deny try Car/Mchad'c Sect/on ZZFF hiotion append 
dt Appendl X " p " do die petition And IS Unpodh sled.

* tie August 30, To tip opinion of tie United States Court
of appeals re ve retry ^le initial denied of Car hurt? net's 

section ZZ5f /notion appears evt Appendix “ C" to its 

petition and /s reported at F App's /Of 3 ft*-
fir. ZOlbJ[unpu bitskedj,

• 'fd dune f( U)tf opinion of tie United Stedes distncd 

Court deny tty fur hit oh net's Section £25T /notions 
appears at Appends "O’ -h -He pzb/wn and /s 

ynpu bln led.

J' Harms V. frrner, dc"/ H.S- 5/9, 9Z <f. &. 59/, W L- M *f U5Z 

{/e?7z)f~fhis Court hotds pro s* pteadiny “do /ess Strip enr
standards /h&n -frrrtal pl'aduys drafted &/ /a»jy*r. "J

- / -



•jUe April 221 2011/ opinion of /A? l/mfad (States 
ly.A.'jfsfa&k jude/e reccfatH-end/nj tk dee?/a/ of 
Carfatchaei'S section 2-25'S' n*iotior> appears af 
Append/* “C” do ik petition and is unpublished.

-Tfa September 24,20*0 frder of 
eoicfa of appsa/s dm/mr rehearing appear* 

App^dtv * fa” do dde petition and is unpu

-f + +~
yrt. KjmisD/cnoA/ <sTArerf£A/r

tfa Un/fad diodes
0id~~

h//skid.

'The judo/uent of fk t/m fad States of Appee/s for tk 

f/e ve nth Circuit h/as entered on xfati/ *2/ 2020. A ii/ret/ 
peititon ft\r rehearing wos dented be/ the United (States Court 
pf Appels on <Sepfarrher 2*1, 2020 and a CO pi/ Of ike order 

deny in*} rehearing appear* ut~ Appendix '7\ "
-fp£ jurisdtcfton of -thu Court

ud.cj iz^oy
invoked under 2 sis

V + t
Coa/st/fdriodAL ppovtstod Afab dfArue 

JMVOOVZ!)
Sn+h A/rend^ni of fk United States Constitution

3WJ-

7k
provide* • ^ aj/ srttnma/ prosecutions, -the accused shat/ 

fU retht -b... be tUorneeJ el He nature 

and cause of d-lc uccusechon-, - - W -b ha.™ 

jte assistance of counsel He h’S defense. " 

ts d.S.C. $ t**r dtules i» pertinent purl-.
a prisoner <” eustvd^ under sentence efu court

faxjs

£r>

to be

-Z-



h/ttS /fitposed //? wo/af/on of ffa Const/fudron or /a aaT 
of fAe United (Sfaifes, or ftat -fit court k/a.f 
i^/rfAoitf <j farts ch of ton -to iotpose jfacfo sentence / or 

■that ffa <sen-farce trots th ercess of fan hUU/tyUht 

autho rived by fato, or n offer totse subject -fa 

eo //afare./ affect t nuiy htove tfe courf utxcf 

ihiposefa -tfe sen fence -fa Vacatet set aside or
Correct sentence. "

+■ + ¥
rr STATffrfbfaT />F rfae cAse

Car tytcbae/ S Under/ym^ Conviction and J)jrecf Appro./A.,

process. Leon Car nu chatter. ts A faterJ prison&rv,p *. 
dfp _ founih pr/son jentence. b(r ^AS charged on August nt 
toof m a -faxret superseding indict**.hf wtfa a mar/j. 
distribution COnsp'/faCLf and a money /a, under try conspiracy.

conncfad birr of toff enuryos,

dona —

On dune H, Wt>r *J*rf
fa applied . „ ,

On MaV ll'WOt ,+t* S/even-fa Circuit atfir*u
Carmichael's convictions and janttnee . Unfad Staves V
Ceueucheust, s-to f. 3d mo(H* Cse.U09). fas petition 4>r 

reUanny was Zufar dented. Jetj Urtted dfufas v, Cartyichaef
3^1 f App'x 55b (d- C.ir. zood). This Court- dented fas
pefafassn for unt Of- ceftiorart on danu&ry /// 20 fO. dee
Co.rtyitfo.ef /. United fifufestSS'8r U-S, t/ffrt F20 <J,Cf,
iowfzotfi)'

-3-



^ Carwichat/u Seclidh 22SS~ Mohan and the E/eventh £/read's 

IZehtand Order.

Dh December 20, 20/0, Carmrchaet moved under 2? l/.S. C. 
j to vacate h/S COVVIchons and sentence . tee a//aged,
inter oJ/o. f that h<S arttvr neys provided Aim ueth C0h stih/sfraiiatfy 

Tnefpcteve assistance during tU plea negotiation stage. (Append* 

Js.Cd. Order ad &) • Carmiehaet asserted that, *tan tie urns 
dead/nr u Utter ~h> plea gudty or r/rt a conviction cd treat, 

h/s attorneys tke/ed h>- CO captain tU weight and extent oh 

■hke Gjovevn hunt's evi dence- C^r) advise him oh tU apple cable 
mtdc/tne Sentence ft h£ teas convicted) [ V &#**> ^ vnsteuettons 

Jto pursue pUa waotiatons; and (t) convey the govern mend's 

pre-tread plea other, (Xd- at ?-7o).
On Aprd 2tl2oO/i-He huzgistrafe judge entered a /Ot- 

paAe repo eh rec oma ending 'that Carme chaellS section 225!S ijicdeoi? 
joe denied without an eve dent/ary hearing. (Append/* VE‘'J. About 

dw months later, the district court adopted tU huge shade judge's 

re pod and denied Carnuchae/'S section ZZ5T motion . (Appendix "by. 
Htv/em.en MmuI 3C,iOllf,-H* devinth Circuit reversed ~t*e drshnel 

aourS-'s denial sf Carmchete/'s section zzsr when. Carmchae/ 
V, UruleJ SUW, US') r. App'x ton (tg C,e. ZOHe). TU gevenH, 

Circuit held that Carwchad had sutficunity pleaded det/efend 
performance and prejudice to entitle him to an evidently heareg 
pn hiS c/atm at ineffective assistance of couhse/ during tie negotiation 

Xd. at Idzo-zz.process.

6, the Evidentiary Hearing and festtnrony

£>n februard tV , 20H, the. d/etrect court conducted an 
evi den-hard heart na. (J).Ct. Order at t). Carmiehaet testified on hes 

behalf and called two wdresses ; hes for ms r aftern*US Jus an 
fames Und Marion Chartvtf. (Td.), The govern hunt coftedthree 

ajiteuss : AllSA Stephen feaga, AUSA Louis frank hr, and Am A. 
dart Harris. (td.J. 7?V f Moving summary of evidence is Used an

pun

-t-



-that tesfiHowj.
Shortly after being charged m a 7*htrd superfad try 

indictment, 'Carm/chae! Jasked hs trad attorney Stephen 

hi ass rath to negotiate a pirn seffieh^nt (d-Cd Prder at Joj. 
CfaUrofh advised hint that they should wad untt/ discovery 
JS completed tv pursue a plea. deaf. tkwevrr/ before he Cou/d 

htqdiate a plea deaf, fytasSr/dh withdrew fro** Car mi chaet's case. (id.).
Colorado da fen re attorney Us A t)U>net idea/nr was them 

elevated do lead counsel. Carnuchaet atso heed attorneys 

(Susan (JdWS and fonatd $mnsm t? work wdh hfayns and 

frUrtcn Charto-ff, (A Ct. Order at id). The newty ~ m fvrwed defense 

+ea*u, however, was " a disaster, " * dysfunction al" — 11 a 
rudderless ship1' Under damned leadership. ^Xct.J. Wayne did 
not- tv cos i)n -He case at sd/.£Xcl. ad <f ). She did net doth to 
-fije hlayers about dr tat stradeqtes,evidentiary issuesJ er 
deiaqate assignments do other fee he numbers. (Xd. ad ~?) 

daqrte and daises refused tv work ~h)aether, and each complained 
do Char toft a bead ~tLe other. (Xd).

This lack. Of cohesion and dysfunction lead do important 
omission s. fan trample,none of Cos nuchae/s /alters explained tv 
him the /htph rations of the Sentencing Cpwc/etmes before the dr eat 

fXd. aft), hi* did the attorneys ask thud the protection office 
prepare a preliminary assessment of tU likely guidelines range tha 

would apply Open conviction.(Xd.).
As they drew near, Carmichael expressed 

defense lack ’of preparation (Xd. at k). He asked Wayne tv try 
settle d£ case.(Xd. at 10). She promised Car hit chad that shs

tiertHchunt when <she cams do Alahaira for fas 

enhumt tna/. fZdA. dud Wayne did not 
until the Weekend of fnaf. (Zd.j. She never pursued

about theconcern
do

u/ould pus sue a 

Upcoming
Alabama
a pita. ^„r Mr -h nyehW*
an JhX-fflr P^'JZ} IWifrhfS?*

a”d Prm'dp dadt!rSX£ZhL" *> He * H-!Z). F**J* -brlhtr

arrive m

-T-



-fdizn <q «>V P>s<*P« IW'VIO Mll' !>"•*»»
*t ^VCfjrt4JV^ plffApV TU>jV?t' (41 +V RXJ 1 P J oUd)0*? V

>f»/pddv p«0 dW-VdO «»,jvW />">*»*, !,d "‘T/t^P
mSw>S> /*xpr*v9Q ' v&H <fH* &qr?v ** J3*f h)t ^
T1 ' 'jtyj.0 /vu+'+r

r, srwwp
od

svfvy sdtTlv h,r*nt- 4*v P'P /tv^rvjvg 'wpv

u«dn f.**, *p'fa) .W ^ f'n^Pp

r-G* *£**«. ***-? v **» p7nlVj1■JZL10 upL&purttmo?^ - JV?fr-Ot lyt-fiihj (p f °l &
^ psr/Apv rrvuvp * pov/d -/oof (uif z&wjjp 4vq, (V

.PL(JCj Cy/fJcldv S)tf ptA/vri p»V ^umujofipy */h p-"1 pif2J?doo3P JJCp^ZL Z-oz *&«'*»' ^TP %fuitiqisrod *p rmir’p <P- p?+ov* v9vy '(si -p> -pi) /rtf' (*“”3

JdpZZ W^/ *,J>-W*n 'd’"¥>'*(P fZ’pl
hppq/siad w pi*)” vSvP •#■’" 11^+ *1 p-nuiptoo rmvp 

Opt! -SUVLI, p?J.ia)1 *fP VP" d* m<?p a+L"
jZ 4 p*J4n *, 1< op <+ P>P*™ *1 -m*, fr*p>n»'»0 <*f
unt/dlv pip v£vy 'iuLfJdrtf rp Goturip pp^dft /**P vf!d 
?u,n?dr oof *(S?xA * otiddvif o+ hurt yW St TJ^f *

jjvrh v*p„ -p*i+- p^puodsoj '(-P3p •h>nywod v fpp rvAf
ijvtpnr svrh-ny- v jy- Gin//vi +ur*tw&v w/d v jt/p*/* p?y?v 

frwvp ~ (<4/ p? ’pdj ‘ onUVJd ffrtjf Pux? V9?72J ffttV
tfprt j-7*4 j'TPVfi avswf) puK7 ^ovl^o r>u jvj ’ hrvp fVLfP Jtf&l

Cpx?
SJZ r«v',»<to™<?pr)V fit/ 'jp+uhq /?vcfO>ytfJV0 ry. +’&*& 

a, c>??j£v /?v(finttsvd fjyvf sMp c*y V ’(? -P*1PX.) ^hotutdsuod 

Qf/^punvf hwovd wv v(?tpiq>J+S'rp-vuvrif,JV*4 in/h l+W ft 
hf/irtv yuttf punty hjnP£/ yvup ^-f- pop^^oducf f?v^fonUj^v

~(sz 'pic]'^Vft vp)d/vwjyut TjVp&dj vsnv
<2/ h?A(joi? j?A7U fnuvp ' ('P3:J „ n

-f-u?* utvf^?+u2 sitf pyioj'jqp puv )fuoipvj?dooi? A?dvpn 

pop/AOJcf r/ ff jrsv#h &&/- <m- unop ijup-Ju?? uosud Avzh -O'l ^y/
}J<W (Lb Ziuviif? *fb /ZytfPI'&jVy p/v<7/* pysp ^i-b -pPLf-f- p*pp-P

— PPU0A



-4-»

y dph P^ddv u#

OtoZ *ZZ fyvfi r,+ni?;>d <tf-u7A?f3 *P~ 

fan? pty**"9 fV* /?vt^mjr^
pipn,ouoo jjwo joujrp nt '?”*&- •'&* v>1<! W &*!*>?*

«» J/nffn v rnp S™ P'P »* *?t P™P”r'jd +”**1

* 4-M+ P“”W -t'™* P'J+t’P *1+ /' p i Jli
*„4 7*™ ** * unqp, won szjja vjfd dyp iui(*<tfS> pJ°??J W °" w/d+w rprf ^ 

jvjp pttf-mpy -fJriov +j?^?p FfM. '?»*&> ** *1+
uyutf jetOjOf stpyjip iiMfuiP jv?b-oh r,i™v,M4JVd +*&

p?£p?,«oo,i7i> WP *V- P’P P9Pv'Pu07j
j-jwoi? joufsip 3%L y?vtii>«jyQ p?vp*(vd nuvvjtyJK! 

ju?iotj^p nqp jvptS'aoo u?ip jjnoo jov+Slp ^4

r, pvtfonu;1^ 
rvn PduvWJ 

jpjfstp *yt zpwds-ip p?v pip

uots>t??(?

■J^O

wpid /Vfjj.-jjd V jo jdvtjonMsvO 9stApv <H~ P7P d
rwpfi 'PMHJ- y«w«»«** rp W” r***#* V " X2,7

P7PV+ *4hvn fpuo?*p -M op h}ddw prion !7u,,?pmV Sun***”* 
^ %p novf *r»f psiopy op p*ffi rhw*H* M ’i’M3 w**” 

?7jup JOJ jjzvojd uoLpvipoPzvf - v?jd *pp fauvp nuy+snr 

?Mp?jp?ut QjrpunojS'i? jo tUijpia tjp ryn pyyumavj poq
puvop pjvoo j?u+np HJ-'C,#» xfp'tiddy')'“*’+**' -V** w+07? 

sjiyyofrtJV'j uo pyj'yiJ javoo ypipstp ^id~ L fOZ 'ffl V (7
v<?/fn?(P ttoz'zz fjnfny r,psvog jo/jp/p ryj. "(f

’ f'prJ^yj-o p?/jf - fppd,j>v?/\~oz typ tsrivjpyp/* pyy
■gyp trrfp hq qvq ' v£o*J yptrf jv?d? <tp yWvqW/)/ Of p?f7AVJ-P

uPTPjyjtf j?p?q ■(•Pir)'uy'*sttn /***/?>W p^r^mooiu jppvtid 
jurxjttjimfy *yp ypm ypvtpofa ppio? oy* jtfrriVj v c*?mf ty?

jt jpzpjvqj p?yrv /sn?tf?)Wsvj '7?,Apv J-V-fP fu/A/?o*J uodp '(‘gX? 
yv?ddt> vyp yjpuytf ap Tutpjyy? rvrt yy tfsvf yf+~ /><? pty? >fp



po/mhet/ -fa-fa/ sentence and '-/'he apphrccPon oh i/ve 
sendenct/je: autde hriSS} (2J See/- a fie. aottet/ed pU/Z £eu Cnrouc/iee/ 
re^ues/cdj Jand (2) refap ho hfhi pke plea uppers -fhz/ /raja 
and James d(Scuffed. " jts Eleven/-/ CtrcutP a*reed. ^Jee 

Carbachae/ v. Unt/eJ (Sdaps^lele P 3d /25V, {/l— Ctr, 
20Z<?)(Appends* UA"J. The pleven/h C treat/- U/d thnPl 
a/ihcucj/ Car Tchad's aPhrneh/c' perforce e vts dePtaeot, 
Curfyachcte/ could hd/ shoto prejudice. J~d.

firsh, Ue CtreatP concludeddhaP CetrfyticPae/
PtuUd to Chois As coa/d have cSUpsfted die derms oP dU 

-/en-ie&e pre-dnd plea deed. The courP noted dhaPCarMtchae/ 
did no/ cdfer evidence chasm* he could have provided ‘ Super 
cooperahon " as reeutred btf He -fer/rf t)f He deaf. The court- 
further noted that Canuidml's refusal tv proftkr after he 

ue-s convicted contradicted his testimony -that te kjvu/d nave 

accepted the ten -year pre-tnaJ deed.
Jecond tte dteverrth Circuit- hc/d -that, rejardinj 20- 

\iear, noncooperahon t protna/ deed/ Carnuchaerr tf-dure tv 
shots prejudice .as stork . The court pointed Cut- that,betide 
tis 0»» lcondusory and isclf-serv.i^' post-conviction */*£»/,<w~*^ * -> ^ tez. -x.ssrrst

the district court did not error .ten d deniedCtccep/cd 

concluded 

Car tut ckaePs tehep.

t 4-4-
CfZkdriue/ Tde w£t<

“TJAZ ^^repr
pEASddS Ft>fc

hes/.
Thu Court has held that a defense counse/ has a duty 

under the <Snth Abundant tv comhaimcede p/capferr te> tes 
etZtand To provide accurate advice on .tetter -b accept



* plea, coffer. Jee hl/ssouri v. Frye, 5~Ote U.f. / 2?, itfSji 32 f.bf. 
l3*Mt 13Z /- Fd. 3'tF[Z0/z). Frye and baf/er requires courts 
ft> decide whetter a defense counsel's violation of ~th/s duty 

was -fke decisive -factor jn his client's dec/soon ft> plea. guilty 

or to proceed -h -trial. This Court has arficul^led a. -three - 
pad testz, A defendant ncust show a. reasonable proloabthlyi 

u(i) that- -tie plea offer would have been presented to 
the court£i.e., that -the defendant would have accepted 

the pica and fie prosecution would not- have withdrawn 
/t rn light of intervening arc urns fan cesj ;(z) fhaf td 

court would have accepted its terms- and (^s) -that tie 
conviction or sentence, or both, under the offers term, 
would have been less Severe than under the judj went 

and sentence -that m fact were imposed."
Lath', Stole U. fy at Hot. Frye, bleb Oft. at IM-SO.
h/hat Frye and Uf/er precisely require for a defendant tz> 

demonstrate prejudice is not erectly clear under current 
decisional lav. ‘I* Uv is “hearty " as i» oshaP qua* duty 

ew deace ncusP lx produced -fp sahsty UHec aty Fn/eU 
prejudice -test. Anaya r. bumphn, hi* F id SK £** Hr. Utp): 
hlcrz. basher s. <She*"r , 70* F 3d iSb, 3d* (1* Hr. Wlijpohnj 
,,rcu,p spdl). This CnurP has ysP Pa resa/se vhaP, if amp»y. 
a de-hfdanf hucsP sbov in add,-hen * his earn credible posP
hut Pahnurnu h> dahsfy Ucfter and Frye'S prejudice *c‘r- ,case ffeseZ ihs idea opporPumb, Po prfnde addihoW

~HuJ area.gwdartce in
■g, -ft# Eleventh thrcu.it 

gvt den ce -

fated tv consider hie totality of tie

■ n fs deter ms nahon thaf Appellant
-ftic fplcve -jt> udteed bu hiS counsel's deficient
Carmichael PJ, vllJshaP Carmichael's psuf-frial

rf^oFiniAiZ^ tensions " he woe/d no! hare accepted 

aadueP /"J Addendum). This vaJ error in
pUpre-Pna! Offer. Jli! vp. i c,rIwP Misapprehended
&.p teasP two respecPs. FrcP, -He Fierir,rn

Leon
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pretyndlplea offer t buf for hu counsel's errorst Lafter (/. 
Cooper / US. iSb, tb3 (zotzj. 0/>ty al‘prohabil(ty sufficient

V*> Undermine £00 PtcUnce t» +u putccmc " u repaired, no! " V-crre
hUty f^-n n°t' " (Sinct-land, fief? t/S. *d -41!*

~fte fo ted tty of pPc evidence esfabbs hss 
probability fkat farhrtchael uould have accepted pUe

hh*entt'i pro -fna/ plea offer* ~t%e fofal picfu-re here 
'shove Carnuctiue/ *s ioillmjhecs fo> plead. Of course , 

dlu'Mleho-el HitifttJ VW U *W/ hevt aurptcJV-U 

c.ev.rn*untor e-ffcr,buf- *** cr.Jcnc* 9o.t hructn ,
Jcontrary y» tU euwHi Circuit opinion. J7,p Dp. zr.

M- H* Mti t*»c UodiCanmicUo/ rcpcM/y cui-J 

h,s (£<£< * sat. d pU* dtJ, a,O, ^kc, '**£'y
open +o o**l Jr.Ct.Ordcr l*-Z<r-lApp'pp'‘

1%k£, c~?■*•>? ‘zz:?tj;z:£?i*U' +ko*6hi ^(A^d*fLt hts guidelines rany voJd tdc/i

(or hrcUrJ. Jee facty *7. &““** .
tx fluty ~ ^rs n t J ' deJ w# ^ tKifonat-hon as h>
fa/Mchat! woi *>j>c* ^ Y sure f( C¥(ft, reason fo behove
fbe seventy 6f YU. h^tJc '**'*/(» infer iud of he crusbity 
U ve*u COM!*'* l‘*5‘r *" ^ fa,j U velunUnihj CrA'tcJ

*** "'~***>- '*•*•%*‘fz ::Lj^ u j?< a,
Sobstan tud property/ Aj“" J
J). Cf Order 13.

ab/ea reeuoa

over3

sen

cereplete <d(jarr<ap sad, ^^f / / ,// A fe6.o<~ of famfers
^ - *noiS*r,^

w Tcouf,7/Ziy Udd**.'*- Ci. Or*,*, *">? *?
ho n , * .feed Le trd.6 tf loomed and upset
(C&nh.lcUtl'J cdfrcncj „) * A Mpndon^ Us
Pocause H couU-ju Jj ^ ,s h,dtu /,^/y
M Pty'^n ^cccp^pufKf -hU toured*"* ”*■ "
+**. h, J nffa /J7 e. Ch me, m<? CzonJ- ^ u*f**H'f

•*•»>• C^M toJi n6i

-tf'



-f-k v Con sequences * of a plead,/g decision because kl Mod not 
beer? properly informed — a*J fas ndhorruytt h£uer properly 

informed hthi - XV. fid Mto7 b-3.
Moil imporletnt d -He dCfferenee hcf*/een Mir 6purde/nuJ 

rfinje flhtrfy - fears -to hfe) Out +Me g ore mint's pre-fr/r / 
cdftr £ftn-h>- fuc» If - ^ec, ,sj if slrwif cnde*ce el Ho hie/, Maid 

Me "retold accept Hal offer. “ A ^reot disparity Ut»e.*n tU 

SUiue-f mOrVimun- ienhociij exposure under 4-Lt (Jenhne/nj guide­
lines find Me lenience -evpeiure respre scaled by defendonl1^ 
ed/vr*uy provides sufficient objective evidence -fo eslohhdt o 
reasenable probahshty-fbut He outcome of He proceed,njs i^ould 

di ffer, " LlhikJ (S/fiter v. Cordonpsrb r. 3d 3ib( 3f/(zd C/r. Wt). 

find thut htfiles Sense / heeoMSe He &)ioide/i*£J & re * He slerbnj 

pant fur every Senfoncinj Cfiltulfihoyi in He 'federalstyefat* - * tfugLeJ 

V. United Shales, US J. Ct /7£$'//775'^W/^. Tie GpUiddimr 

Move fi * Ce h/rul role **> fen fencing"; rfire ty do courts depart from 
He CjUidehties ronge without ugovernnont motion. h/Lohne. 
tflaxhhiT. V- United Sdidrc/11 3 b (S* Ch 133 l3L/S-lUs’ (zotbj.

decodesThu/, knonJ Udee-thcot Mu G?uiJe /inrs rang 
Uhtjer Hay, a pahn4>&/ plea offer ucu/d be "ctunha/'' H 

cdnuebtul's dec,Stir, wUfUr -h> except such a dee,/. O.ei.
Order V. * To conclude *•* ‘^Mahonu^cL^hT
no 1*1*0 an MS tUctston - Mahnj process wctsld Undercut- tU
Vtrj« pm! -tUt e-ffechve assistance dunnj pha bSSejasntnj
JctSs -Hu rt5U i> toe tnfer^d b^ aunse! as U He rpejf 

Lathes unde He appbcubU jUtdehneS. Java, K Un,fee! 

JHtes^lo F.App'* Ctr. lod).

,'terete ,H trapes Tree, CorwchaeJ V eaante/ “np‘f "
Cleft At*f*nrfH»*S abanf hit guidelines reneje erf all. J>.Cf. Order 

11-VT. Tf itoe bad,fU huee efsparehy done ,s sufficing reeesen 
* behest Car*, chert's was/, lety to H-te a favorable yeernnunf 

offer.

e m/sls

-Hf-



&*f t»p of thuf, uien Carmichael did lair* his sentence 
mould Iti-ehf Creed thrinff years { he trud fp ncgotiatr a piea 
deaf UtS favorable than ike pro - trial Offer — thus pnnnj 

the COteteonSense pemt that fnooledje of his Stnfenc !*j 
Vulnerability HAS eCSenfiat to htS deferhunatton of HUtter to 

plead, yfr He Eleventh Circuit- notes, prose cuter fp&ja nut i^ith 

Car Michael in a second end final poet-trial tecetinj ft tall 

ahout Carmi chart pleading And j/vitj up his appeal rtyhfs.
<Shp Op. 9-10. Z* -that conversation (^uitb no counsel 

present), Feeja informed Carmichael that his likely 

sentence uas tench higher 'than twenty years t and he. 
SUefieitcd COftelchae! accept a de-at fhcct he might be able 
t» aUori " dcu/n t* -been tf (fears. J>. Ct. Order IS, Zf- Cartel chiefs 

Senior after uys£datecs and dentins), before and after ihij 
meeting/ told hnu not tv fate such a deal. Fd. at IS-do, Zt, 
ffaf Car Wchief rejected tUir advice and, u/th assistance of 
junior atforbjtu Char-tuff— Mho advised fata atter the 
mcetux to tube tie deal — he tried t» pursue the plea isith 

pie aovernmsnt. ~td. at is— lb- irhcos i the conleteporaneons 
evidence sbous that Ohce Carhuchae/ HAS even teirumotly autre 

of his situation , he mas utility to plead - and t» a deal less 

favorable than fU pre-trial offer.

Xn dtfer uiords t upon having -fie s/iyhtest notice that hts 
Sentencing range ha* hk-ctj to ceceed tiOenfty if ears — and recc/t , h‘s 
attorneys hod shill hot advised hte about his guidelines range — 
Car hue hoe! reiectd hi* Own senior cdtormigs* advice and dried -to 
Motiafe a plea deJ-that un tcSJ favorable than tke go remand's 

0-trial Offer. 7/6? dir parity in guidelines ranee alone Is S&onj
that Carmichael mould have accepted tie pee-fad offer, 

f. 2d at 3t! t bat Car hit chart's contemporaneous actions 

he. uculd have cfcne so.

prg
evidence
Cprdcn / IS’h

further strong evidenceare
-rt» trirvrfith . Circuit's opinion ^tscharge ternsJ Cu'tptchael's

ont-w-J* Mt+t'5 n+h &*}*■ w X'

*.ZJU« °:FCz%rr/£z:^
ms-



Second thoughts " And met with his cdformtys, fuse of tsiow- 
“Confirh^ed" Carmichael‘s decision, and Hel> After “uathrg 

over two months" had " third thoughts/' and “Only the*n
did k£&Jk,, h<S junior lawyertwhc had previous lIf advised
hint " ho accept " tie plea , t> help hi he t> accept d. dhpOp. 
Zf-zq. Tb important respects, this is hot- wheat tie' 

district court -found or what tie feshbeonf jhokJS.

As fo hu odbrneifs* advice ,jhe record shows that,* befyse 
tU meeting* with fe&ga -hot place , dames advised 
Carmichael not to date “a twenty- fear sentence sh/t 
bilhouf explaining his CpUtdelines ranee. J.Ct. frder 1st (duphasis 
added), As tie district court Sund / “given Carhudce/'s 
are and her own experience with -tU Sentencing Judy, " 

<Jatyv£S expected Carmichael to get a betted sentence Iron*, 
-the lodge, which of course mould retain Carmichael's right 
to appeal his conviction and sentence in contrast t» a dead 

With -tke government and mould nof have depended 
Satisfying the government with <SOff i cunt cooperation.
J). Cl Order it.

on

Moreover, fe&sa's testimony refutes any notion 
Ca/michae! was Unmdhrg t> plead. Perga testified Carmichael 
bet&n tU Uettnc bu “waning to revuitfU -fen-{fear” 
pre-trial d*d he hod since ^learned about, with Perga responding 
he "can ccrtoiithf let fylke know yoube interested m pursuing 
p"and even if -that offer was gone, he could " fell them that 
UOU want to Cooperate AOk> • * Hearing ill - 7>. The P/evtnth 
fir cut Hr Opt men, fawn ver, considered on ty„ Cart*, t chaet *S Sta te tent 

he would “take tus chances on appeal. <Shp bp. If, See
hteacm lib. far* ** ho finding be/ the district court m
that retard-, the government did not rely on that stateru&nt no 
appeal brief - and thed lone statement, in Context, is not indicative 
of a refusal to plead. Carmichael had just leaned {from * 
prosecutor* attorn*/)-that h<s likely sentence was ^dej lo^ , 
than hs Own attorneys had ever explained-, U had also been advised, 
ahead of time, not tp accept a twenty-year deaf-, and he was alone,
unccunStUd,

its

-lie'



The stuhcaent // jx/sc far Out Weighed it het rendered 
meaninjlcs/ by us fat Co'ouch&e/ did otter Hue Kuetinf : tte 
pursued -tie deed. And utn/e the disincl court noted Cctsiaichae/ 
did “hot iiwtj accept" feojAt otter, <Shp Dp. 3/, the Court's 
turtles charat tcrzahon as Car mi c hoe t havinj “rejected* tte 

pftcr, id. At Z!r,is unsupported. Cth stead, as the district 

court- stated/ urth tie information m hand tram that buhry,
CuamichAe! consulted his tAwt/crsj Jams And Jeniins" Advised 

AjAinst dd J). Ct. Order Z4. Car hue hae/ proceeded to as! 

junior csHornetj CtiArto-ff her vie tot And Is lari tke Hsue jested 
thut Cachuchaet consider tie twenty - year offer, * he tbltiwed 

diut- advice : " Coshd chert AS Led Ur it she th£b a tawi/er 
u/ho wecoHatc uith tte Glovernment/' and tU<j hired A 
Inunf-er fa keep tiah a deal despite He advice of Carauchce/'s 

{Senior AttociJrys and h'S pending appeal. J)- Ct. Order tip.

finally, uktle tfa eleventh Circuit' Su^Ojtsted that 
months transpired between Carbu chad con6idtuy Chartedfa 
And maimj anij “e-Cfoit to accept Or discard the Crffcr, 
<Shp Op - tt M evidence sap par fs this. la tie Con trArc/,
AS th district- Court- recounted, " upon receiving" Char tiff's 

Advice, Car Michael pursued representation for nejtdicHnj a pti* •
J. Ch Order Kef emphasis added). A/dhinj sujjests Caruichae/ 
waited Ai>u tine at alt after tke hedty urtt teaja to Speak urth 

his counsel, Ihc/udini Char-hff, nor t» take eteps tp Aejotieitethi 
nlea h) tJ&tabhl, Carmichael nAS Attempting hire a new attorney 
while incarcerated And unthout his other attorneys inawmj, uh.ch 
hhchi C*plain* U</ it tooi two months, tfearrnp W. The t/ewntt 
CtrLfC wSi.phhe^ior, of#** fuefr l.ktvtt* p»*d

JL afpiMporHdt] ted bel&ltd «Second* Cr * lb(d tteipte.

two

Xd-

ore-trial offer, the sat lent punt tram fas post-triad conduct 
IS this-, uur, nun<fw//y Udvicod ef~ db da par by heteirn o.
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xff. ypt* /v?p j>v*A -/ifcvrLf. i?ff>0T<td<?jd hfprHfiv fuwus&w
/7?P pydnov 7Avtf p/voft dy -pyfzyrt t* 4* *• uatfvpn m 

fV?p JV?h- ty"?pLf v J0 /V?p JV?h-V?+ V fPfd?7JV 9AVtf pfW* 
ftvfjt^Avp J?yi vf* 4<?u r; wtfml? HA£L L 'u // md# d'/f 
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SUi fencing tv pedate - - . does noT provide his client v/th ite 
infermotion heeded io ntai-c an informed decision about 
accept! nj a p(ea offer or jcmj fi> trial. " Byrd v. United 

(JfeJrS, Ah* S’-if- Cft~ id , 2*017 Ml- 3b05rj33, at- *t{fi/.t). 
Ala - fuj. 32 / 30l7)(cihnj United c(fa tes r. Herrera , ifez 

F. 3d S77t srfi (s~ Ctr. ZOOS')). TlhdeeJ/ He FteventA t/rcu/l 

fy plication of ~tfe ** baste * rieehChics of plea beo^cn/nj { dhp 

Op. 27,proref Ha pothfz fciiiyuebnet d A-ttvritetys never
Advised him. about Hits u basic*' process .Carfruc/uie/ V*4,

essentially, udhout counsel dusmj fke 'cr/ficat * pice barejaa- 

unj stye , hitssourt i^. FnjCJ Sle<e U-S. 13d, HZ-//(2612) 

(_ctto.fion 0rnithd),as tu attorneys ejeptaunednoihwj about 

fU. process it hup-1 See U).Cf. Order ZS~. Ds/ey V- United 

States, is I p 2d Mt (il-Cte.2oU),Uict? He F/evcnM 

Circuit cites £dt/p Op. tz)df inapposite. Dsfey found no 
prejudice because -chat JcfuUanl turned doorn a plea 

‘‘/mmaU be talced at least doubtmj ha time m pi i Son 

if convicted. * 75/ F. 3d at mtfeiupkaiis added) _ But 

the inverse happened here Cdr/yucAcet had no idea, he izaS 

riUioj a far fleeter sentence uettaut plead<nf, and u tacf/ Js 

did not Lhou as Aucet even offer triad. (s) Tie Pleven ft 

Circuit indicates Oar hiedae/'s assertions of innocence 

upartialfy Undercut* tus Cbwyef y dtp dp. 7-7 n. !2 , but fi* 

district court did not re/y or* -Hu , cd udt> /jcid 

“Defendants dual claim innocence r/jA / up to -Ha point of 

accepting a auiitiy pteo-tOr Huy ivoald los* Heir ability la 

lytako any rUed h/dh fie govunhAent* " Op riffle v. United 

States, 930 F 3d 733, 33^(Co^ Cir. 2003).

reason.

fsSpeel fid(y t hud ~H? eleventh Circuit appropriately 
analyzed fie feta it tf of fie evidence , th reasons for 
a ffree-ance uoufa not suffice. 7~te significant evidence of hu 
b/ifhhfhes/ H> plecj establishes a! least a w reasonable probo-bdify * 
he should hewe dona so.
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Tte petition the a. u/nt of certiorari <shou/d be

,jZefp)£ctfiJJ)j~t£u btadfed,

ji? Otj. Ate. //3Z0-OOZ 

fcf Mitt/£Lh*sbuy 

Post Otfice Bor 3 to 

(f&JttfJj SC Zrfi>4£>

ranted.3
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