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I puESTIONs PRESENTED Fob PEVIEW

Queston Ont : what additione/ oBjective and contemporantouns
evidence (& féia//éc/ 10 d’af/s-Fy bhe prejudice Test +hts lovwt
arfieulated in hUSIOUrs V- Frye and Laf’fe// v, Cooper, whkese a.
defendart, Such a3 Carmychael, has proved (1) he weI ot
fold about pre-tried pléa pfr of 10 —12-20 years; (2) M W4
wot adwsed about his Gquidelines Senfencing eeposiire ,(3) he
Feshfred he would bewe aceephed the pre- tria/ plea offer
o pis lawgers had propecly aclvised hine; («) ke repectedly
asked bis lawyere 1o Seek a pre-tria/ plec settle ment; [ 5)

L he knew his offorntyd wWere unpre phred for riel and ke had
no viable defense; and (6) he vecetved a Sentente decades lonses
than +e jmmwnfﬂr pre-tral plea offer?
Quastn Two : Did the Elevents Cercwit copumtt reversible

ervor when (f denied Carmichael & ineffective asst ctarice of

eounsel clatm withoudt con;zdeﬂg the totality oF He eyrdernce,

wty mclude”, where ke wad offered a past—trial plea ofter fZa;’:
oy

eouwld have 'pm//oly imited His Sendence 1o 20 (ears (

o auarantee of 20 years)that his lavyers adwsed hine not
Jo “wcespt however, Carmichael v scted his lawyerl advee
and bired another lawyer 12 1Y #> accept +hat plea 0ffe]
put the Eleventd Circait mitinderpreted 144 eyioence and wsed

purpsrfed howiing Festiptony a8 dispositive that does hot evish
1w e vecord ot all? :




IT. [ 157 OF il PARTIES To THE PEICEEOMG BELOW
The caption of this case contarns +he hame OFf all the

parfies.
+ 4+

T, RELATED CASES

o United Shates v. Carsuichae! | 2303 ¢r-0025% -00!- MHT-
we- 1, U.8. Distrect Court Fr +he wcldle Jistrict of
Ala bohis . Jacywnf enteced Mar. 28,2007, {cnmma/

Judjpent).

©  [Imuted dfates V. é‘amuc/mé/, Ny, OT-11900 -V, U.S.
Court of Appenls for Hy Eleventh Cuocutt. \/aa’(jm,f
pordored May 29,2009 ( et Appeal)

o Carnuchael v. (nited States, 558 (.8 1/28, 130
£ot 1043 (van. I, 2010)
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: IN THE
SUPREME COURT OF THE (IMTED STATES

PETITION £28 WBIT DF CERTIIRARI

Leorr Larmichael | Ir. rzf/}rc/ﬂc//y pProys et Ahis
Court 1ssue a writ of certiorart oo review the Judgnent below k

TL . CITATIONS OF DPINIONS BELOW

The July 22,2020 ppinton of tHe Unted Stites court
OF aptels affir uing the devual of Carmeichael s

Section 2255 motwn apprars at Appendie “A” 1o The
petition and 15 reporttd at Wb F 3d (250 (1% Lu 2022)

- The August 22,2007 opinton of He Uinited States distct
conrt dlenyirg Carmichaelc Sectuon 2288 hotwn Appears
at Appendiv “ B oAy the petifion and 1S zmpﬂb//mzc/g

« The August 30,2006 ppirior of the United Stales court
of appecls reversing the 1nitial derriat of Carmichael's

section 2255 motion appuars at Appzna’/z “C” fp the
tition and 15 ceported at 59 F. App'x 1013 [//z‘i

Lir. 2016 j[ Unpu b//fozcy..
. ﬂé’ K/&l/’lf 5, Zé’// 0/)//7/0h of the L//?//é’c/ Jl/ﬁ,/gf [)//‘{//"/C}

tourt der\1 g Lor /u/chag/’.f Section 2258 motions
appears ot Appendix "D’ 1o Hhe pefituon and /s

Ln Pl blished.,

—

y :
Harnts v. Werner, 404 U.S. 517,92 S.Cf 594,80 L. Eo. 20 52
(1972)( This Court holds pro s p/ezzz///;;r Ao less Stripgent

starclardc than formal pl<adings drafted by lawyer “)

Lad ,~



w The April 22,200 ppinion of the United States
magistrate  qudge recolumending the dental of
Larmichacl s - Section 2255 motten appears at
Appendic " E “ Ao Ahe Pt/?flvﬁ and s L/n/Jub//:Azc/. \

s The September 29,2020 Drder of the United States

pourt of appeals denfing re hearing appears art-
Appendix “F " o Sfhe pé/l/wn and 5 L/hpub//fAlc/_

T

YIT . YHRISDICTION STATEMENT

 The judjnent of the (United St
Eleventh Jé’//‘jﬂl? h/jz..'r enﬁ/ej IN(? \Zﬁtfﬁsz ngg.%ﬁ —f/;e?b

petitien G rehearins was oknied by the Linited Flates Court
of Appeds on Septimber 24, 2020 and a copy OF The orcler

dlenying rehearing appears ot Appendix “F.*
The yurisdiction of this Couct s mvoked under 2
Us.c. $ 1259(1). | |
¥ o+ o+
YIT . OoMSTITUTIONAL PROVISION AMD  STATUE
 INVOLVED
The Srvth Amendnent of the Untbed Stafes £pn<r%1‘u1‘mr_z

provides : ﬂ
“ 17 all criminal prosecutions, He pccused shall

ohpy e right to... be ifirmed of He nature
and cause of e accusaton; . . . and 1o have
Hhe assistance of counse! for his defense
28 U.$.C. § 2255 states (~ /Dlr%/neh/ part :
w4 prisener 0 custody under senterce of a court

sstablished by Act oF Congreds clarming the right
4o be released upon the j/éund that- the sentfence

-2



s

was imposed V"/&/ﬂ// o}v of the Constrtutron or Jaws
oF e United States ,or that Fhe court was
without Jurisdiction o impose such Senfence, or

Shat He Senfence was ih eveess of The MAkimu i
athor 1zed bl/ /ﬂh/, or 1S ofkerwise 4‘;{/‘5/,35% B
6’0//&‘/6’?/»/ ﬂ#ﬂ(é,mﬂy moye ﬂ( cour# Wﬁffé
iMﬂoJécj He Senfence Ao Vﬁ(ﬂ’fg/ set aside or
porrect sentence,”

V——
T STATEMENT OF THE CASE
A. Qar michael’s é/ﬂdtf’/yﬂf?ﬁ Lonvickion and J/_/gc% 4/9/;@,/

The @W&fzﬂn F/ch:’nftc/ For review mvelves a clarne of
Ineflective asSi(stance oFf counse! darirs The plea hc’jD//ﬁ/?ﬂn
process. Leon Carmichael,dr. 1§ a ﬁa/em/ prisor Jer;/zrﬁ a
Y50 - wonth prisen Senfence. He was charged on A&gu!/' /7,
2000 10 a third supersedin wdict nent with o macippana =
" distribution conspiiacy and ~a money //wme/dr‘/% conspivacy.
On June 17, 2005 & jury convi cted hum of both charges.
//g ﬂppé&./éd v ' ’ -

On May 29,2007, He Eloventh Circutt atfirmed
Larmichael s convietions and senfence. United Staves v.
Carmichael, 5€0 F. 3d 1270[//t£ Cu. )2002), Hes chﬁon Hr
rehearing was later dented. Spe, United States v. CLarmichael,
347 F App'x 556 (U™ Cur. 2009). This Court dewied his
peh teon  Tor woit OF certiorart o1 &/anludn/ /W, 2000 . See

Curmichael v. United Ftates, 558 3. /28 130 J.C7.

1043 ( 2010).



B. Carmichuel'c Jection 2255 Motwn and e Eleventh Cwcurt's
Remand Order.

Dn December 30,2000,Car mickae! woved wnder 28 UJ.C.
§ 2255 40 vacate his convictons and Seafence . He alleged,
mter alle  that his atfor neyfs prove ded bim with coh Jﬁﬁrﬁﬂ/m//y

tnekfective assistunce ouring He plea negotiation stage (Appendiv
uﬁ” gb-@/: pfc/t/ art f).fﬂ//ﬂl(/)dt/ a(;erftc/ %ﬂf,/‘/ﬁen pe wied

leciding whetler 1o plea wilty or risk a conhvietion at trial,

his atborneys fuled” o (1) explan He welght and orfent of

the é}ovemmm‘ir evi dence ; (2) advise him oF fhe applicable
ideline Sentznce 1 e was convicted; (3) follow his (nstructions
o pursue plea negotiations ; and (4) convey +he Governnwent's

pre- tria/ p/ea 7. (fa’ at ?—/p)_

On Apri/ 22,2019, 44 th‘rﬁ%fz (/ﬂa/jz entered a 10Y-
Pege reper £ reconmendins that (armichael s ector 225S mofion
e glented wihont pn ovrdentiary heariri. [Append “E “). About
Fwo months later, the district  court ﬂCZ) fed fhe m{jnr/rm‘e ‘/ﬂJJZ(I
report and denied Carmich ael's Section 2255 moton . [Appmc/u/ 1))
MHowever, on /h(juf 30, 20l6, the Eleventh Circutt rever Sed the dystrect
pourt's denial” of Carmichael's sectwon 2255 mofion . Joe Carmichae/
v Unifed States | b5g F. App'e 1013 (/1% Cur. 2016). The Efevents

Cicwit bheld +hat Larmichael bhad Sufficien f/y /p/mc/ea/ detscltent
 pecformance and prejudice #o entifle bine 1o an evidentiary hearins
on his clam of tneffective assistance of counsel durtng e ngjaﬁﬂﬁan
process. Zd. at Ilozo-23.

Q. The Ewidentiary Hearing and Testimony

On February 2/,2017, +he drstrict courd conducted an
evidentiary hearing. (D.Ct. Der at Y). Carmichael festified on hs
pon bebal ¥ and called +wo wetresses : his formec atforneys Jusan
James and Marwn Char7o4- [_ZZ/) The qovernnent cilled three
witness : AUSA Stephen Fz;pja , AUSA Louts™ Franklin jand AUSA A.

Clark Morris. (Zd-). The (ollowirg Simnary of evrdence 15 Lased o

-4~



et 7‘!!//%0/77.

J’Ap///y aftfer betrn céd(jec/ w a third Jltpe‘ffe.’c//nj
indictment | Carmichae! asted ” his lead atforney SHzphes
th 1o regotiafe a /D/tﬂ Sefffe ment [ﬂ Ct. Droler at /Ly,
th adused him that they should wart untl discovery
/5 comp/efec/ +o pursue a plea dec/. towever, before At cowld
neqotate o plea deat, Glassroth withdrew from Cirichael's case.(Td.).

Molorado defrnse atforney Lisa Moret Waynt was then

clevated 1o lead counsel. Carmichae/ also hied atforneys
Susan dawes and Ronald Brundgm 4> work with Wayne and
Marioh C’ﬁﬂf‘fpm (D. 5‘/. Order at @. W ng“//y‘-/nfz)fw dl&hfl
feam however, was “a disaster, "t dystunctional’ — “a
cudder less  ship " tnder Wayre ‘o leadership . (T4 ) Wayne oicl
not foeus on the case at all. (Zd. at €). She did rot falt %
+e lawyers about trial strateqees evidentary issues, o
delagate assignments +p other #am members. (T, af %)
Wayne and Vames refused 1o work ‘fvjeﬂ.er, and each comp/amta’
4o Chartof¢ about +he other.(Zd.). .

This lack of cohesion and dysfunction lead o /mportant
omissions. For ekample,none of Carmichaels /awyers evplained 1o
him +he implications of the Sentencing Cousdelines before #4¢ tria!
[ Td. at ). Nor did He atforneys ast “that the probation office
prepare o prelininard wssesshent of Hhe likely Guidelines range 1hat
would apply upon convictron.(Id.).

As they drew near, Carmichael eepressed concerss aboet e
pefanse lack OF preparation [ T0. at &). He adked Wayre 1o try 72
58‘/{'/3 the MJZ.(_ZZ’- at /O)J/lf IDI’&M/J!CI Cﬂl’M/tbéé/ -[—/u—/ Jﬁg
would pucsit a settlement when she came 1o Alabama for At
upconing crimina! triad. (Zd.). But Wayne did not avrive 1
Alabanca urntl the weebend of triaf. (Zd.). Jhe never /pu/fuec/

a plee settle ment-(Id.)- » ) i et
benr Fragh , POWEVEr, later atrz npte 24071
an .e/wﬁfi‘f,gfif ,:/m Yul. ezl at 1 /). He and <James drscussed
‘ 1bility et Oarmichael could recéive & 20 -year prison
Ao caded ﬁu//*y and  provi dec “Fruthfi/

sentence 1¥ he merely /9/ _
infor atton . fo T Cl,»oyemmmﬁ (Td. at 11-12 ). Eﬂ{zja Purther

Blassre
Colassre

-
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potartial Jotal senfence and +he licatior of the
Jﬁnﬁﬂf;;; guide lined; (2) seek nfp 0/3/41%& lea (as Carmichae!
request Ji and [ era/ay 1o hHim + plea mérs that fraga
and James discussed. " The Eleventh Cuwcart 4j/ech. 'j(fée
Larmuechael v. Lnited Stafes, e £ 3o (250, (12 Qur,
go20)( Apper die “A “). The Eteventh Circwit held +hat,
although Carnachael’s atforneys’ pec forwance wes e fucient,
Carmichael could hot show prejudice. .

Furst, the Eleventt (et concluded that Car ttichae/
Lisled 4p show ke conld have satistied He Ferms o +he
fen—eur pre-trial plea dea/. The court noted thct- Cartchid

did rot offer evidence showing he coauld have prm'/dac/ “sgaper
covpecation ” as Izzﬂ//é.c/ by te ferms of the deal. The counrt

Purther noted that Carpuchael's refusal fo profler aer he
was convicted contradicted hes te stimony that he would have
accepted the fen ~year pre-trial deal.

Jocond, He Elevesrth Curceant held “hat, /ij;/c/u?j the 20-
year, noneoo peratior, p/efna/ cleal, Carmichael s Loilare v '
show prejudice was stark . The court pomnted vutf that | bediele
s vwn < condusery and Self-Serving “ post—conviction festimony,

- C’armlcéae/ did not offer any evidence ma//m/wy 4e would have
accepted a 20-year sentence . Thud, 1he Eleventh CLireadt

eontluded 1he district court- ded not error whern of dented
Carwuchael's reliefs :

+ ¥+

X, REASINS FOF GEANTING THE wert
: [ari £y what evidence

A.Th Court shontd Grant certtorars -/I'D c Y

) rzzwfec/ 4o satis] Frye and Lafler's thiee - part ,ng/ac/lce

fest.

This Couct has held +that a defer se cout se/ has a duty

undec the Sikth Amendment to communicate plea offers 7 hus
ehrent and +o provide accurate advce b whether 1» accep?

-8-



a plea offer. Jee Wussour: v. frye, 50b U.S. 134,193,132 {.0F
1309, 182 L. B, 2d 3% (2012). ;,;: o Loter MZWN/ 52 ;f/ff.
12 decide whether a defense counse/'s violatwn of +hus daty
wad The decrisive facter in bes client's dectSion o plea j“’/"}’
or 1o P/’DC“C/ to trial. This CLovurt- has artical ated a three—
part test: A dedfendant must show a reasorable /:)r()babz//%y
“(1) that He plea offer wounld have been presented 7o
the court (1.e., Yhat +he Aetordant would have gccepted
Fhe plea and +he /am.cecuv’wn would not~ have withovar
H 10 bhght of intervening etre umstan ces); (2) that 1he
court would hbdve accepted 1% terms; and (3) that The
conviction or senfem ce, vr both, wunde— the o€feris 12rm
would have peen less Severe +tun under the dudjmen/-
and Sentence 1hat i fact were /m/oa.red._ “
Lafler, 566 U.S., at 16Y; Frye, 5t U.§. at 149-50.

h//lﬂf FI’(/( ﬂn‘/ Zaf’/er /)feu.re/y fézﬂ//e ﬁr L de’/g/?dﬂﬂf /2
Ole monstrate pre judice 18 not eractly “elear under carcent
decisionad law. SThe law 1§ “murky © as 1o what quanteie
of evidence must for produced o Satisfy Lafler and Fryels
pre ucdice est. Anaya v. Lumphin ; 976 F.3d SUs (5% Cur. 2020);
ﬂ’l(rszc/wr v. (ff)?ﬂr/n, 706 F. 34 35@, 206 [711. lur. Zﬂ/%’)[ﬂoﬁtg
etrewrt Jp///j. Thes Court has yet +o resolwe whatf, 1£ an{thmns,
2 defendant must chow w addihon b bis own credible post
hoc - Aecttuny 19 Satishy Lafler and Frye's prejudice test.
Coarmichael's case present 1he 1dea vpportunity 1 provide additoncl

jwdanaf: in 1his area. |
B The Eleventh lirewtt fuiled 1o consider The Sotality of the

gvidence -

’ ' lan t+
Jpventt Corcarts detfer mindtion +hut- Appe

Leon wagchxt/ was hot p/{/udlce'c/ by hts coun sel'c de s clent

rbormance wal dependent 041 s view that Carmictael's /:ua‘.—fr/d/

condct prum/r “ Strong inclications ’ he would not- have accp ted

A ofer. Jlp Op. 28 (sec A erclum. ). ThtS wed e170r 11

re—1ri .
;’:f '/054.61‘ two respects. Fret, He Eleventh Cwewit mlJtz,OPrehznakc/

-
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c e ;%/@ U fl @ o2 rz ’IJ “ t/’ rrord, Lﬂ ler v.

at)p&' O, s ‘-’“e Iq f .

4o ana(elxm nt f/’:{ ! ( ! ) 0,,/7 Pr bl//fy sufficlent
/ con F1adence sn He putcene “ (5 re tived, not “ more

likely +han not. “ Strckland ,do6 U.S. at 653 -9Y.

Tle totality of #th evidence establishes b/
probability that Cacmichae/ wonld have acc:tpfrfj J:zj ’

j;vernwnf“ ot - 1tric! plec oftzr. The +o/z/ /chfu/e’ here
lead . OF cownrse ,

hows Cormichael s williagpecs +2
Cor tchael 125t fred the hove pceepted Fhe

t he woul
pvernment s offer, but He ¢

3 vidence goes much furdher,
contrary 15 e Eleven th Circwtts opinion. Shp Op. 26.
pasic level , Carmicha

At He mott o/ rzptahc//y ashed
s lawifers P Jeek & /)/ea dea,/, which makes J’Fh&é‘é’h/c/
o onl . D.CF. Order 25-

Br. 2/. Indeed Lirmichael & afforhey, Susan Jemes festrfied
1 & five -year dec/, even o

she %o;@hv‘ he would accep we h ske
him Hat hes Guidelines range um/j /née/f

had nevér zVIo/ameJ 4o
(o 4’%”]- Jee Hedring &7. Becakse

be thity - fears = o -life
o a ive -year deal! with no infornation &5 1o
£ every reason 1 believe

é‘a/huclme/ wals open
Guutdelines range Here 1
wed of heS cnul;/g

the ..(ewn%y 2f The
loneer Sentence phen 1afor
h/ f//Fth

he would cehsrder a
Senfenct g Va/w/&b://fy. ;M//m/y ,atier Frial, ke volun favi
15 hid willingness 1o getfle bus case .

substan tial propecty, again Show
D. Of Order 13.

}'7(0(! 0&/61’/
Jete desarridy,

swage htr defense was (9
Hof was £65¢n f/a//y

e Of lawyers
Ther ; and

Cprmichae/ wes well
Such fhaf his chance of acqil

conp
hon —exiStent. His “cate proceeda{ f» trial with a Ted
Hid not cobrdinéfe with one &no

- who were unpre’parza/ ;
had no cokesive theory o f defense.” D. C1. Order &; Hedrirg 23
[[’arm/c»(ae/'.f atfor ney testified he was “ypprried gnd epset
pecause W conld “oee whet was Going on “). “ Where & Aoty ndant his
ho /)/au.r/ble chantt of an aciu/ﬂz/ at fricl, 1t 15 hughly fikely
pent Offers one.” Lee

Heat he will Ac(cpf Y Iolclv £ He Govern
v. United Gpdes , 137 . CF 195€, /96t (2017). That 15 egpetally

true where, bs eyplaincd pelow, Carhichae could not “ynders fand

-’/3"'



the “consequences “ of a pleac//g decisron becaise he had nof
beerr properly infored —and “his afforneys never properly
informed him. ITd. at 1967 n. 3.

Wott important, tie difference between his Guedelines
rénge [ thirty ~Years —to life ) and +he Ky overnment-'s pre~frie/
obfer [ fer -—/u——/—va.f,—\/ear;r) (1 strong evidence of +he l1heliboed
he would accept Hat offer. “ A greet dispacity betveen te
actucd mavimun senfencinr ¢eposure under +he Jen/mmy Gurde -
lines and the Sentince eiposure respredented by defen dentis
atforney provided §afficrent objective evidence o egtablish a
reason«ble probefolify that He vufcone of te procecdings woould
debter.” Lnikd $tates v. Gordon,I56 F.3d 370, 381( 24 Cir. 1998).
Ard that hales Sense  because e c”yutde/)n,é.r are “ He &7z ’/’{7)'
punt @ every senfncing calewlotun i the fidere! siyetenm - * Hughes

V. United States, 138 0. Cf 1765,1775 (2018). The Getdelines
have e “ eentral role n fmh:ncug"; rarely do courts depart from
He Guidelines range withoud ¢ evernmtht bdfron. Meling —
Martinez V. Unittd Stukes, 136 . CF 1338134546 (2016 ).

Thies, knowledse that hts Guidelnes range way decades
longer Han & poten'hal plea otfer would be “Etrentral” v
Cosmichael's decision whether 12 accept such a eal. O.C1F.
Order 25 “ To conclude +that Thu informahon would have hed
no Inpact on hig decistwn = making process would undercut e

very * point that pffective asgiétance during plea bargatning
d by counsel as tp the range of

“ipeludes Hhe right 11 e informe )
penalties un&é’ He applicable Guldelines. Javaf v. United
r. 2014).

States, 570 F. App'v 5WY,548- 44 [e* C |
C’arwclme/ ‘l counde/ “never ”

Despite ifa impertance
r Surdelines range et all. D-CF. Order

euplaine d sngthias about his 6
2¢-25. I¥ thy had | Hle huge dz.rpar;ly alsre (5 sufficrent reason
4p believe Carmichie! € wes [i é’ely o duke & favorable jonfnmenf

otter.



On Pp of that, when Carme,
woald likely fzceec/ 7‘1«/&;'7‘7 qeazr/,mkedf:z/ej I;»{ ﬁ;;”hﬁ;: f’;ﬁf
deal less favorable than te pre-frial offer — thus proiny
1he comneondense pont that /:nou/ea/je of his Senfenc 1ng
Vulnerability was ecsentiad 10 bts defermination vf whether o
Plead. As He Eleventd Cucut notfes, presecator Feaje net with
Car tchael n a decond and final post—tral/ meeting 12 tall
about Carmiehace/ p/eaJ[g’ and Jrvens up hus appea/ righ 1.
J/,Ig ﬂl), 9-10. ITr that coivervatfion [ with no counsel!
present ), Feaga mfirmed Carmichael +hat hus hikely
Sentence wad huch higher +han Twenty ears  and he
J_tfjja/a/ Clrmichael accept a decd that he might be oble
+o “uerk Y dewn fr frventy ylars. D. Cf. Order 15;29. Carmichee/«

Sentor atforaeys ((Jenss and dnking) , before ard aftir The
meeting, 110 hine not 1v take Such a deaf. Id. at 15-16, 25.
But Car mechae/ rf/a/zof Hetr advice and, with acstcfance cf
Junior atforney Chartolf — who advised him after the
meeting +o take He decl — he treed P pwrdue the plea v ith
He 5auernhwn‘f'. Td. at IS-1b. Thus  +he confenporareons
cuidence shows Hhet once Cor micheel wid even m/nmm//y Qwiére
ot his SHuGt1On | he WS williag 1o plead — and +» 4 deal less

Lavorable than e I‘?i’é—‘/‘fla/ offer.

T sther words,upen havirs He slightest notice that his
Senfencing range wad likely #v evceed trjenty yeuss —and recall, his

atforneds bl shdl wof advised b about his Guidelines repge —
cttorneys advice and tried 4o

Laviichae! fe‘jtcho/ bes Qwn SenLOr
rmentt

mﬁpﬁm‘e a p/ea deal! Shat was legs faverable than the gover
Pre-fr/a/ gffer. The disparity in Guidelined range slore I Jﬁw?j
svidence that Carmichael wowld have accepted the pre- frial v,

Gorden 156 F. 3 at 381, but Carmichael & confenporaneots acfons

are furtler Strons cvidence he woild have clene do.

The E/evm#r C Qurewts ppmion mischbdpcferizes (arpeichael s
one —on - one meeting with Pmuca’fvr Feige and key facts there -
abper. The Eleventh Cireuit's opinwn sfites that Curinichae!

“ - yosal Then “ mao have héd
ocided 12 ffj-"f the Twenty - yés proposal [ hes of

-I15-



Second +haghts “ and bt wit ‘

“bon ﬁfmlc/‘fﬁl’ﬂfl;aC/zdl/ ‘v d:/ (//f/wf :Jai:/% ;2:?,/ f;;:; ”,,i;’,‘,‘j”‘ ' |
over 1wo I‘?‘Dﬂ‘/'/)f” bhad ' Fhird "/’/){)%/2/:{/ “ and «””[y ﬂc? |
did he a5k hes gamor lawer,who had previously advised

him o accept " He plea , > help hine 7o accept if. Sp Lp.

26-29. Ih tiperfant respect-s, Th is rot what +he

district court found or what He -/z‘rf‘/bwny Shows.

As 10 hts atforneys’ advice fhe record shows that, “befure

Fle meeting * with Fléjt» took place ; Janes adviged ’
Carmichael not 1o 1o ke “a fwerfy-(ear senfence “— stll
W ithont ey plaining hes Glulde lints m:?e. D. OF. Oroker 15 (tmphists
ﬁdcluy. As He cistrict conrt und, “given Cavmicheel/'s
age Gnd her own evperience with Hhe “Uentencing Juc{fg, “

Smes expected Carmichae/ 4o get-a betfer Sentonce from
Fhe (/;cc,/jz | vhich OF cource wewld “refain Chrnichaels reght
7o appal his conviction and gewtence in contrast B a oal
with e government and would not- pave depevded on
Jm‘t.rfc/nj Fhe jo./emun/' wity Siffictent coppeation.

D. L. Drder 24.

Noreorer, Feaga's festi mony refutes any nofion
Cov mtchael was umw///g P plead . Fease tostified Carmichae/
lxgan FAe bee/w:j by “Uﬂm‘/b/ P revieit- fhe Ten—(fear”
s —trial decl bhe had since ~ letarned sbout, with feash respending
oulre inferested tn  pucseing

/hz “tan certdmly let- Plkc know y
" and even 1F That offer it ot , he could “ Joll " thene that

you want P cooperite how . Heasing 17375, The Eleventh
Lircaity opinien, however, consideved only Carmichael's Statevent
b would “Hake hus chances on ﬂ/?/xa_/ S Shp L. 28, see

Hearirg 176 . But there 15 ho 'ﬁnsl/rg.bt/ the dictriet couct
pnent dtd hot rely on Fhot statfement to tfe

Fhot regard; the Gover ‘

appeal bref; and that lone Statenent, 10 Contect, i$ not moicative

of a refusal 1o p/ead. Cor michael had Ja.rf learned (Fron- o
likely senfence wes decades lonser

rpsecuting atforney ) +hat hed ‘
A 5 1 hid ever cxplawned; ke had also been advised,

than hts own efferney s
ahead of Hime,not 4> accept a twenty -year decl; aad he was alone,

uncoandseled .
-~



The Statenent 14 alfo ar sutuerghed
meaningless by what Carmechae!/ did m‘fzrg the i/ig%éf"/ﬁ”‘/

sued the deal. And whele ke district court nofed Carmichae!

adid “rot timely accept” Feaga’s offer, Shp Op. 3/, 1he Court's
furtler characferzatwn as Carmechae! baving “ rejected ” 1he
offer 1. at 28,15 unsupported. Instead, as deshricf
court Stafed | with He intorpction in hand from that w/'ref
Larmichiel consulfrd hes lawvyers; James dnd denkins “Yedw sed
zzjmm% . D.CE Drder 24. Carmichae/ proceeded +o ack

untor &'vt‘/vnwy Char foft her view, and wlen She “sujgested
tht Cartuichae/ consider the fwenty - Year offer,* ke D b wed
et advice : ¥ Larmichee! asted her 1£ she knew a lawrfer
who wecotate with 1he Coovernment,” and +/-ey hied @
/awyer 1 5}07‘%& & deal despite He gdvice of Cur tuscheel e
Serior atforndlys and his pending appeal. D.CF. Drded e .

ﬁm//y, whele e Eleventh [’1/5u1£ J‘gje{}ed that twe
manths transpieed between Cormuchae! consuttmy Chartotd™
and M&H’])’ &ln.y “olfort 1o d[{e/)/' or discuss the D_H%fl,,
(f///) 0,). Z?, ne 2vidence da/opa/hf Fhts. To e cm/mn/,
as 7’*@ d/J‘/‘/lC‘f é‘aur/— rzcmmha’, “ ulom fé(f/l//{)j" Chartsffia
advice, Carmichael pursued representation for negotieting & plé.
. OF Oider U [ omphasis sddled). /Vafhzof Suggests Carnichae!
waitd any fine ot all affer vhe heefiy with Feage 7o ek with
his counsel,mncluding Chartoff nor 1o take afeps 7o hegotiate the
fea. (1) /l/ofzzb/y , Carmichael wés &-ﬁ‘zhpfmj fo hie 4 new affwney
whele incaréerated and withent his other 4/#//;;;4; krowing, vhich
//ke/y eplains why i1 ook fpe manths. //za//{?/ 127. The Elevents
Clrowit's misapprehenson vt those tacle libewise misin formed
od view that Carmechee/ was willing 72 plead 0/1/}/

ifr uhsu p,oa/f 4 ,
wihen he purportedly hed belafed “ Second” or * Thitd ﬁwfjl,f;. g

Id

T short, for puipeses of under Sfandyng whether There i€
4 reason able probobility Carnd chael VD(L/? have accep ted the
pre=trial ptfer | +he salient point Gom hes post~trial conoduct
15 thes i When m/n/ma//y advised of fhe a’z.{/aﬁr//'y Letween a

-/'7o
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PP VLS A/pa//oc//nc/ Y- ﬁ/)mzmo o S f})‘/)/ﬂm L Quw,mj/q
yp 10 X1z 00d P9t SRAPHYS)! uornidly S pmarr) gpunig AL

27 T fumu/aﬁaf A /997;(/2.7)_@ >z 24 //?7’/ /01U

J22Yd 0 I9) T savah sz 20 3] of UAOR SIHl 51 1 9! 42)7

VoYIIP7S STYpIT) YINP 4 lfqu/ffﬂc/ Y f - ST P 1T PPN

r7 ou 51 S292f Wap & umop 22924438 Tty 7/ of Qv W) I

- untyracons sadus . gpn v 9

éz/wz//n [y [5v21M77) LI
va) QL PSS JyJ_L/ mpas 4y 27 Y sy 419 r197h
//Wrt/ AV dvo v A/u¢ Fou pvpmwd A1 2INP22Y A/?J/?«?)d A27
rs poydisrw andy o Pyzpy 2OW 51 [PY21417) TV ! razpps
woLpUnPIP JL Pl VN Wit SO (0] S 41 2INPA o 2T
Ayt g f7op Av2h - hparrsy ! pasadasd Fyonpaw sl
Pys pr7p 2L PrI2207 MY pprom Ty srypayn 51 A ! warpmpast 4
Jp Ar2h= busrr) v a0 poap 4wh-47p 2 Y0770 Yy pynon
J7YIIIIT) 7Y YA f o $7 W’fm} YL LY A -y ays
FIAMYP W41 Tyt F @ byynpar mp pomaszy epn 73 ap Sy
fg 2r7yr’ #EIF0 op2rvdas oml SV41 payas) I3 TSN 112007
B, AL~ A T A g dyp )9 2pravdap amy sy
‘ ./7#ﬂ /71J4¢-7/Cl _f,%(«f?‘"/‘l/?/{?f?#— ‘((;l_f@z/# 177, P7J/f7 ‘f"”ﬂﬂ
Boragans M s PrUdboIns ey supo 75 up v ot S0
/74 —od yp JYp 57 ., 4oL} VEI APIVIHY) f22)407 Syf- 5 FPYE
JP25097 frall) qpuanyd ayp szppon porgrds oo SY

“anp1300 39 1Y PWIPING pUvA 5] 2401 /4/74?1//_ YRS o puy 2409Y
PPITNIIIIP P2UIPINT fuPN7)2h a7 ,(/doerpd 24/ 204 b7 of #1107
2pf pa) PIPSfUY PRI SIYL 0002 S34f Sfvada) womido

sprrong gpenz3 ws 'hyapoimpigpp) 8 G dyp - raovvpr YNING

) A0 HIpEaL ) IIHUAR Of P71 $I1100 144310 Yt
A4t SVA /‘./uwnﬁm _/w/maud £, /7Py ) 47 U7
. L7 A7 P P20 ML Ur , PP LI
20 13pun , af fu22L)n s om./{a 2o 57 1/, ')"/5711./%;27
AD)ULE SIf }@ PIARY Ppf fSUIVIT 08 OP ap pIriL TY pPUD
LINIYY PRSI IIPNS FUt Ty S2hpa [I1Ip—20 Pyt AP
QJ‘JWI /(/.; GPILLIUGIP SUT _JVYs m/d K4 yfw/afﬂ /2 f?l/,t
J7725) ! aazpurs fyzyy 51y pev yosp wapd yqisred



-&/-

prma (rrgorsriy! 2010 21 () ho-s02 {13 =031 Syl - 1244
b Cgoon y74¢ 0 2577 ualy

sy 21512205 v Jo woyuv huy PN 2t f ’
oy vl LTI Y S7)D 577N Fj2rp o s #f 7L
‘/’7?/0' et }‘J'a"fﬁll//m 5, [79Y2/4.49) 40 quvc,ch/ W IYP0 ,, U9 JoU Ll —
pnjou ./«/é}w' w PO, P 22UTIEP O qu;/ N p0 Iz Ul _/wod
Sorpavys v wonz Surzjpe 4uma,w(;f ny Y —Jo7pP Jo , put]
rVOS 7 TUIISNISIP {/pu S0 IRYT uy SV /22//7%‘)7,1?1/.7 7l

“ho-502 »6//?2// " -,meyfy J9 pury s epur Sj47 et PRI 7 H
o af PrPITY [7RfANIT] 4UYA ., prAInjdns Ay2srt 72 puv wned
Saryorn 474 Y - Surant $1 ;14 4o J 478 Al Y 08" £T-2T 4V
P VI N2V /4/2/—?/;72#701 uljuv.L J(L/M?ZS’(UC/ Ac/ fﬂ'l’ﬂ
Ay poredding | s2ppa,, ,»voh ~Fpamy, o, pr437(24,, hypapsadmd
[274IMI0) 47 FAN07 JI1ALSIP Pyt ﬁq IpUL o, MOE)7 [UINID, 2
syp2 f2urd p 479N 49 PR, ‘ons2pids parpurIvns v pdpet
, S2p 00, & pUvA J0u pip, bypaseddss [o7y270 v 4

AN Sf1 LD P21)2A Byrawzy ospv 5pmasig gpunmgd 2L

-hyaprrndes rizppo ayp Sorzhpwy unp 450) 51 payp pured

D (aprosppe wom szjpa wzd Avzh ~bparmp - op—d2f 2y rryoNy
7nzpurp vh-yzt 74V 2umys Tyt prgp puind gt WoL) 33vspIP
S ;990//’ uragun A/af)y/ sUM iy 1 w7 A8 uplpmn LUl
fSeppod e P2y 3y PoNdijxy fw-w/sz mp suirry ) ' vap v 4rtjqa
¢} rppepp7 payvads ;;famvwamf ayp puy .’J;pw///;zmvﬁd uy
52 ps Grrgo s [P IY) L IR} HISL) /G//Im/f ! fydng
[/;JP L f7742r00) F9 220000 Q/U/W/ vt prpsaszpul Sy 22449
Yy JTYt fuaotes g5z 5, Hvat ’ vyv A2pul oSy Py 2yt fR7

7 'c/¢ o///p / FUPUZS7137) vz/ra/ v gy /u/o‘xf//J.;L S5/ VY231t /Y,)

&t fyuav spnadd 54102917 Gpungg a4 (2 ), verypsadans sidnsn
PP 240y PI107 JavyIY) 22097 S Ayt voruida
LInA) Gfonz) s ¥y Of padsLug) yrap svafi - dap ¥ Prpda R
PNVY [PNOT J9 110 JeFYIINIY) DYt FIUPING 4277 L SUT

Lo 203f - ) 7Y #1920 444157 - P “2£°L2-92 1Y

OT urkysdeas gymp pipiraid vy prnes 2f 24PN

puerzd op Py [72974) yrys puy ) usyrazdacs
2d7p,, PIpiresd anwmy gy oy JrOyaNIY) Ay pRM Ef



A

540212 519 SIS I SIPUN Y Aﬂ//c!,l,l—l’ a2 CCh G LY )7 C/(/y
ro w/:/:mg Yy ,C//mq Y ya/c/ (4 fJ??.)? L Ayt L, UPI3II0P
o R A e B N e ! prilay yoryINIY) Tl
SLs
ﬁ}/,,y;/{ - o tppiadmz puy szlpor! v e pipusdip svr sv2)7 IPTY
,{//wy,;;(/; Py yé;;{ 3Lpo w9 f227y & Prlf favyIrWIR) PN
A//W/t//‘lll warz sy - 2%ups 1IN Sif U I3pq STPVIIP
22 797yﬂ-—)'/77/l Yz} 17 YPY7 7 Y1 27 _anzf ~ btz onf
¥ J7 urtody pUv agznfj J‘W//?p/??@ Yy jo yoruy o Py
! 14300 ! gusgy VY pYNom JIVSINYNT) foagt & Py 4ouutr?
so et S1L. I G025 7 P Py puradsandb i
A’ U212 b{a/flaap /L?a'-!/xy Y? vy ay’m(/ A P/ ooz /ﬂyﬂw,ﬂyg op
20un i) 230 pY2I DTSR S, 25UND2 Sy &f P l'oom g574 Q/?W/wp
1y foym vopr ou pry Ay Sy poys S - poz)brrevru
WL 57 7pw'/c/a 7 ’Jq,y-a 292h - ﬁ,l v 29/770')” v, ;7?{-7?/7’/,,
[2VY2IID) SYL JIRLIGAYUNTT S, SUINISY 4217 PUl
14 9g's2-22 “do 4P
Vil A//p;/a #! / LN/7W};{ qp faqm £21PL2N —fNC’I v 17
YN 42440 Sty 19AAS D SIN LITY. , Pumay , $MTT FIYINO
2470 Yt UL “2E T fumnﬁy [0, Ty 22 ,Aprool vus
PR, 2 1YF byua papuzsaadas pasunes — gasnzu 1 4741
gy 4 zg ~dp dyp 251y 5, paN00 14457 Pt prpIIUsI
/7547727 SdXY21Y/7) VY TS waranido L1720  Spurni)
AL ()b]‘fl }’/‘/74/7 247 _/naygfmy/. Jund ﬁa/fgry YL 10 JP0P
2vofi~ Fpazpry np 137205 v 40, ur)t/;;/;’/ P F9 k) puzpsarpupy
s fpron) fpeana AL Jz-oz'p Ig 4,409 T PT
, PP JusS I Surprwir) JUIMIGY Ay Qpur Jzpuz of )0
Sy} UPVLI190) Yt Prp22/24 j70Y218.5) , S04 hrdwss rom
Surput) 2oMiprn 5, pon03 JINIIP 24 PP SN ) saddn
pros2a o 51 mrep 'y pr s ap kusmy , saa2r2p20 werurds
Ly ANT2 14450 24 7)1yt PUY UL 0P FINN2 $214481 M
o o’ apitazyle A)rprep o pip 25v2) puv wpjumrt Yriis
anpa Swoiyr 14oba vayd huv 4o asornv spvm A sy 3Y SV
Wy Y arypiz,, yrsp-200 << azpond ap parrmpat, gyt



SeHten cing Leposure - . . does pot provide his clicnt with e
Infrmaf1on needed 7o heake an (nformed decision zboat
Qccepting & plea offzr or going #o frial. “ Byrd v. Linited
States, No. 5:0-CR-40Y, 2007 Wi 3605333, at *V(N.D.
Ale . Aug. 22 2007 J(ctting United States v. Herrers 412
F 2d 577,560 (5% Cir. 2005)). Thdeed , He Elevents Cuzurt
uplicatin of e  basic* nechanies of plea boarganing, Sip
0/). 27/ Proves the pom/': dﬂﬂn/c/;ée/ v a-f/v//zel/a” never
advised hme about the “basec? process. Carnichae!/ wed,
e.c..wn/m//y, without counre/ a’a/mj e 'tritical * plea bﬁg&n -
In§ gfage , Messours v. Frye, see U-§. /134,142 -44(20i2)
(cifation omutfed ),M his atforneys explaned notheng Y
the process 1 b fee D.CF Order 25 Osley v- Unifed
Stutes | 751 F. 34 128 (U Cr.2014), which  the Elevents
Cucutt cibes [Stp Op.22),18 wmappesite. Dsley {onrd hno
P/{/ﬂo[lft because +hat dotferalant Furned dows a /9/!4
Unoning® he riched at lebst donbling he fime 10 prosor
1 comvicted.t 757 F. B at 122 (emphasis 40ded ). But
e inverse happened here - Cemithae/ had no (dea ke vad
risbing & far Grecter dtnfence without- pleading dnd i fact, Ae
did not bhow o8 niueh even atfer trial.(s) The Elevents
Crresrt ndicafes Carmichael's aisertrions of 1thnocesce
« partially undesced 4 Clatns p Jﬂp Op. 27 n. 12 , but The
destrict vowrt dd rot rely on thies ,dnd viff goud reasan.
U benrdarts st claim mnocence right up 7> the peint oF
acceping 4 gurlty plea,or they wonld lose fheir abilify 7
mate dny Heal with He goveintent.” Eriffin v. Lintted

States , 730 F. 34 733,738 (6T Cur. 2003).

szpec/ﬁt//y | had 4o Eleveath Ozt P mprm/e/y
analyzed He tfality of the tvidence | 1fx reasons for
2 Efirmance woxld not Swtfece. The SiGrificant evidence oF her
willinsnest 1y plead establishes af (st o “reasopable probobilify ¢
he would have done So.
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T, leon Cormichasl,8r. , hertby certify under the
frae and

penalty of ,oi(/afy, 28 U.L.C.9 i14b, that a
sorrect copy of the fiwegous « Petutton £3r Wit oF Certiorart”
wiis deposifed in #e prtion & ijfﬂ/ mdiling dystem acklresfed
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