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CAPITAL CASE 
 

QUESTIONS PRESENTED 
 

1. Whether the Alabama death penalty sentencing scheme, which 

leaves it to the judge to find whether the aggravating circumstances outweigh the 

mitigating circumstances, a factual finding essential to capital punishment, violates 

a defendant’s Sixth Amendment right to a jury trial. 

2. Whether this Court’s decision in McKinney v. Arizona, 140 S. Ct. 

702 (2020), applies when the result of a judicial “weighing process” (weighing 

aggravating circumstances against mitigating circumstances) increases a defendant’s 

potential punishment. 
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STATEMENT OF RELATED CASES 
 

Capote v. Alabama, CR-17-0963, Court of Criminal Appeals of Alabama.  
Judgment entered January 10, 2020.  An Application for Rehearing was 
overruled on May 22, 2020.  Petition for Writ of Certiorari denied by 
Supreme Court of Alabama, #1190678, September 18, 2020. 

Alabama v. Capote, CC-16-340, Circuit Court of Colbert County, 
Alabama.  Judgment entered May 24, 2018. 

Capote v. Alabama, CC-2016-340.60, Circuit Court of Colbert County, 
Alabama.  (State habeas petition pending.) 
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__________________________________________________ 
 

PETITION FOR WRIT OF CERTIORARI 
__________________________________________________ 

 
Peter Capote respectfully petitions for a writ of certiorari to review the 

judgment of the Alabama Court of Criminal Appeals. 

OPINIONS BELOW 
 

The Order of Court on Imposition of Sentence issued by the Circuit 

Court of Colbert County on May 24, 2018, sentencing Peter Capote to death, Alabama 

v. Capote, CC-16-340, is attached as Appendix A.  The opinion of the Alabama Court 

of Criminal Appeals affirming Mr. Capote’s conviction and death sentence, Capote v. 

State, 2020 WL 113875 (Ala. Crim. App. Jan. 10, 2020), and the unreported notice 

overruling the application for rehearing are attached as Appendix B.  The unreported 

order of the Alabama Supreme Court denying a writ of certiorari, Ex Parte Capote, 

No. 1190678, is attached as Appendix C. 

JURISDICTION 
 

On September 18, 2020, the Alabama Supreme Court denied Peter 

Capote’s petition for a writ of certiorari.  This Petition is timely filed under Supreme 

Court Rule 13 and this Court’s Order dated March 19, 2020, which extended the 

deadline for filing any petition for writ of certiorari due after the date of the order.  

Peter Capote invokes this Court’s jurisdiction pursuant to 28 U.S.C. § 1257(a). 

RELEVANT CONSTITUTIONAL AND STATUTORY PROVISIONS 
 

The Sixth Amendment to the United States Constitution provides in 

pertinent part: 
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In all criminal prosecutions, the accused shall enjoy the right to a speedy 
and public trial, by an impartial jury of the State and district wherein 
the crime shall have been committed . . . . 

The Fourteenth Amendment to the United States Constitution provides 

in pertinent part: 

No State shall . . . deprive any person of life, liberty, or property, without 
due process of law; nor deny to any person within its jurisdiction the 
equal protection of the laws. 

The relevant Alabama statutory provisions are attached as Appendix D. 

STATEMENT OF THE CASE 
 

In the past 20 years, this Court has interpreted the Sixth Amendment 

to require that any fact that “expose[s] the defendant to a greater punishment than 

that authorized by the jury’s guilty verdict” is an “element” that must be submitted 

to a jury.  Apprendi v. New Jersey, 530 U.S. 466, 494 (2000).  This petition asks the 

Court to consider the constitutionality of Alabama’s capital sentencing scheme, which 

allows a judge to determine if the aggravating circumstances outweigh the mitigating 

circumstances -- a finding that is necessary for the imposition of a sentence of death.  

Relatedly, we ask the Court to revisit its decision last term in McKinney v. Arizona, 

140 S. Ct. 702 (2020), and make clear that the “weighing process” under Arizona law, 

which the Court approved -- one that provided a basis for a judge to reduce a potential 

death sentence to life imprisonment -- is constitutionally different from the “weighing 

process” under Alabama law -- one that resulted in a judicial finding essential for 

increasing Mr. Capote’s sentence to death. 
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A. Alabama’s Death Penalty Sentencing Scheme 

At the time of Peter Capote’s sentencing, Alabama law provided that if 

a defendant was convicted of a capital offense, a separate sentencing proceeding was 

conducted “as soon as practicable” before the same jury.  Ala. Code § 13A-5-45(a).1  At 

the sentencing proceeding, the jury hears evidence of aggravating and mitigating 

circumstances that might affect the choice between a sentence of life imprisonment 

without parole or a sentence of death.  Ala. Code § 13A-5-45(c).  Alabama law 

identifies 14 statutory aggravating circumstances and seven statutory mitigating 

circumstances.  Ala. Code §§ 13A-5-49, 13A-5-51.  In addition, it provides that the 

fact finder may consider any other “aspect of [the] defendant’s character or record and 

any of the circumstances of the offense that the defendant offers as a basis for a 

sentence of life imprisonment without parole instead of death.”  Ala. Code § 13A-5-

52. 

After hearing evidence in the sentencing phase, the jury renders its 

verdict.  The State has the burden of proving the existence of an aggravating 

circumstance beyond a reasonable doubt.  Ala. Code § 13A-5-45(e).  If the jury does 

not find at least one aggravating circumstance, the sentence “shall be life 

imprisonment without parole.”  Ala. Code §§ 13A-5-46(e)(1), 13A-5-45(f).  If the jury 

finds one or more aggravating circumstances but finds that the aggravating 

                                            
1 Alabama amended its death penalty statute in 2017 so that a judge can no longer 
override a jury’s recommendation of life without parole and impose a death sentence.  
See S.B.16, Reg. Sess. 2017 (Ala. 2017).  The new law does not apply retroactively to 
defendants, like Capote, indicted prior to April 11, 2017.  Id. 
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circumstances do not outweigh the mitigating circumstances, it is instructed to return 

an advisory verdict “recommending to the trial court that the penalty be life 

imprisonment without parole.”  Ala. Code § 13A-5-46(e)(2).  If the jury finds that the 

aggravating circumstances outweigh the mitigating circumstances, it is instructed to 

return an advisory verdict “recommending to the trial court that the penalty be 

death.”  Ala. Code § 13A-5-46(e)(3).  An advisory verdict recommending a life sentence 

“must be based on a majority of the jurors,” whereas one recommending death “must 

be based on a vote of at least 10 jurors.”  Ala. Code § 13A-5-46(f). 

Because the jury’s verdict is merely advisory, its determination does not 

end the matter.  Once an aggravating circumstance has been found, the trial court 

takes over:  it “determines whether the aggravating circumstances it finds to exist 

outweigh the mitigating circumstances it finds to exist,” giving the jury’s advisory 

verdict “consideration.”  Ala. Code § 13A-5-47(e)(the jury’s verdict “is not binding 

upon the court”).2  If it so finds, it imposes a sentence of death.  Under the law, the 

court is obliged to “enter specific written findings concerning the existence or non-

existence” of aggravating and mitigating circumstances.  Ala. Code § 13A-5-47(d). 

B. Factual and Procedural Background 

In early 2016, Peter Capote, then 22 years old, was a member of the 

Almighty Imperial Gangsters, which sold drugs and engaged in thefts in the area 

                                            
2 After the jury renders its advisory verdict, the court orders a pre-sentence 
investigation report.  The report “and any evidence submitted in connection with it 
[are] made part of the record,” and the parties can present arguments concerning the 
proper sentence to be imposed.  Ala. Code § 13A-5-47(b) & (c). 
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around Muscle Shoals, Alabama.  Thomas Hubbard was the group’s leader, and 

Benjamin Young, De’Vontae Bates, Trey Hamm and Austin Hammonds were fellow 

members.  On February 28, 2016, Hubbard’s residence was burglarized and an Xbox 

video-game console was stolen.  Hubbard was outraged and swore revenge on the 

burglar. 

Subsequently, Hammonds and Bates learned that Ki-Jana Freeman 

was selling an Xbox online.  Convinced that the Xbox was from the burglary, Hubbard 

plotted to kill Freeman.  On March 1, 2016, Bates contacted Freeman, supposedly to 

purchase drugs from him.  The drug deal was a ruse to lure Freeman to the parking 

lot of an apartment complex.  The government offered proof that Hubbard, Young, 

Capote and Hamm drove to the parking lot in a truck, and Young and Capote got out 

and shot repeatedly into Freeman’s car.  Freeman was killed, and a passenger in his 

car was struck but survived. 

The jury convicted Capote of capital murder for taking the life of 

Freeman with a deadly weapon while Freeman was in a vehicle.  Ala. Code § 13A-5-

40(a)(17).  In the sentencing phase, the jury found one aggravating circumstance -- 

that Capote was “previously convicted of a felony involving the use or threat of 

violence to a person.”  Ala. Code § 13A-5-49(2).3  By a 10 to 2 vote, it recommended 

that Capote be sentenced to death.  In a lengthy opinion, the court imposed a death 

sentence.  It wrote: 

                                            
3 In 2012, Capote received a 2 1/2  year sentence in Illinois for an aggravated battery. 
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[A]fter consideration of all of the matters that were presented to this 
Court, the testimony heard at trial and at the sentencing hearing before 
this Court, both in aggravation and mitigation, considering the non-
statutory evidence of mitigation of the Defendant’s family background, 
and after taking into consideration all of the other matters that were 
proffered before this Court as here and above stated in this Order, the 
Court does now find that the aggravating circumstances outweigh the 
mitigating circumstances, and the Court does hereby affix the 
Defendant’s punishment as Death by lethal injection. 

Appendix A.4 

The Alabama Court of Criminal Appeals affirmed Capote’s conviction 

and death sentence, and the Alabama Supreme Court denied leave to appeal.  See 

Appendices B and C.  In both courts, Capote raised the Sixth Amendment claim that 

he now raises here. 

REASONS FOR GRANTING THE WRIT 

The decision below upholding Mr. Capote’s death sentence against a 

Sixth Amendment challenge is at odds with the Court’s holdings in Ring v. Arizona, 

536 U.S. 584 (2002), and Hurst v. Florida, 577 U.S. 92 (2016).  In Ring, this Court 

held that Arizona’s capital sentencing scheme violated the Sixth Amendment because 

it allowed a judge to find the facts necessary to sentence a defendant to death.  

Specifically, a judge could impose a death sentence only after independently finding 

                                            
4 There was powerful mitigating evidence of Capote’s traumatizing childhood.  His 
mother was a drug addict, who used cocaine and drank alcohol during her pregnancy, 
and whose addiction continued throughout his childhood.  She regularly engaged in 
sex with various men, often in front of her son.  She abused him mentally and 
physically, hitting and taunting him and locking him in his room for hours.  He had 
difficulty controlling his bowels throughout his childhood and wore a diaper until he 
was 13; he was mocked mercilessly by his classmates.  He was homeless and 
wandering the streets for much of his early teenage years. 
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at least one aggravating circumstance.  536 U.S. at 592-93.  Had Ring’s judge not 

engaged in such factfinding, Ring could have received only a sentence of life.  Id. at 

597.  Thus, Ring’s death sentence “violated his [Sixth Amendment] right to have a 

jury find the facts behind his punishment.”  Hurst, 577 U.S. at 621. 

Hurst applied Ring to Florida’s death penalty scheme and found it 

wanting.  Florida, the Court observed, did “not require the jury to make the critical 

findings necessary to impose a death penalty.”  577 U.S. at 622.  Although Florida 

incorporated an advisory jury verdict in its capital sentencing scheme (which Arizona 

did not), the jury did not “make specific factual findings with regard to the existence 

of mitigating or aggravating circumstances and its recommendation [was] not binding 

on the trial judge.”  Id.  Under Florida’s scheme, “[t]he trial court alone [was required 

to] find the facts . . . that sufficient aggravating circumstances exist” and “[t]hat there 

are insufficient mitigating circumstances to outweigh the aggravating 

circumstances.”  Id., citing Fla. Stat. § 921.141(3).  For that reason, the Florida 

scheme violated the Sixth Amendment. 

After Hurst, the Alabama Supreme Court decided Ex parte Bohannon, 

222 So. 3d 525 (Ala. 2016), in which it addressed whether Alabama’s capital 

sentencing scheme suffered from the same constitutional defect as Florida’s.  The 

Alabama court distinguished Hurst on the ground that all that it required was “the 

jury find the existence of the aggravating factor that makes a defendant eligible for 

the death penalty.”  Id. at 532.  As the Bohannon court saw it, because, in Alabama, 

“a jury, not the judge, determines by a unanimous verdict the critical finding that an 
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aggravating circumstance exists beyond a reasonable doubt,” Alabama’s capital 

sentencing scheme was not unconstitutional.  Id.  Most significantly, the Bohannon 

court found that Hurst did not speak to the process of weighing the aggravating and 

mitigating circumstances or suggest that the jury must conduct the weighing process 

to satisfy the Sixth Amendment.  Id.  The weighing process, the court opined, was not 

a factual determination but “a moral judgment that takes into account a theoretically 

limitless set of facts.”  Id. at 532-33, quoting In re Waldrop, 859 So. 2d 1181, 1189 

(Ala. 2002).5 

In affirming Peter Capote’s death sentence, the Alabama Court of 

Criminal Appeals relied upon Bohannon and gave his Sixth Amendment claim short 

shrift. 

*     *     * 

The writ should be granted because the Alabama courts have failed to 

apply Ring and Hurst faithfully.  The rule of those cases is easily stated and applied:  

“If a State makes an increase in a defendant’s authorized punishment contingent on 

the finding of a fact, this fact --  no matter how the State labels it -- must be found by 

a jury beyond a reasonable doubt.”  Ring, 536 U.S. at 602.  Alabama makes a death 

sentence contingent on two facts:  (i) the existence of a statutory aggravating 

circumstance and (ii) a finding that the aggravating circumstances outweigh 

mitigating circumstances.  The former is found by the jury beyond a reasonable doubt, 

but the latter is not.  It is left to the judge to find, in his or her discretion, with only 

                                            
5 This Court denied certiorari in Bohannon, 137 S. Ct. 831 (2017). 
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a nod to the jury’s recommendation (which itself need not be unanimous).  That 

procedure denies a defendant his Sixth Amendment jury right. 

The same point can be made differently.  Assume (i) that, after 

convicting a defendant of capital murder, the jury finds one aggravating circumstance 

beyond a reasonable doubt and (ii) that, on that basis, the court sentences the 

defendant to death.  That sentence would be illegal under Alabama law.  A factual 

finding essential to a death sentence -- that the aggravating circumstances outweigh 

the mitigating circumstances -- would be missing.  Which is to say, a death sentence 

cannot be imposed in Alabama solely on the basis of the jury’s findings in the guilt 

and sentencing phases.  More is required.  And, under this Court’s precedents, 

“[w]hen a judge inflicts punishment that the jury’s verdict alone does not allow, the 

jury has not found all the facts which the law makes essential to the punishment 

. . . and the judge exceeds his proper authority.”  Blakely v. Washington, 542 U.S. 

296, 304 (2004).  That is the Sixth Amendment’s “bright-line rule.”  Cunningham v. 

California, 549 U.S. 270, 291 (2007). 

As noted, Alabama has tried to escape the force of Ring and Hurst by 

labelling the process of weighing the aggravating and mitigating circumstances a 

“moral judgment,” and not a finding of fact.  But, as this Court has emphasized, “[t]he 

dispositive question . . . ‘is one not of form but effect.’”  Ring, 536 U.S. at 602, quoting 

Apprendi, 530 U.S. at 494.  As Justice Scalia trenchantly observed, “the fundamental 

meaning of the jury trial guarantee . . . is that all facts essential to the imposition of 

the level of punishment that the defendant receives -- whether the statute calls them 
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elements of the offense, sentencing factors, or Mary Jane -- must be found by the jury 

beyond a reasonable doubt.”  Ring, 536 U.S. at 610 (Scalia, J., concurring). Whatever 

the label, the indisputable fact is that a defendant cannot be sentenced to death in 

Alabama unless a judge finds that the aggravating circumstances outweigh the 

mitigating circumstances.  See Ala. Code § 13A-5-47(e)(“[i]n deciding upon the 

sentence, the trial court shall determine whether the aggravating circumstances it 

finds to exist outweigh the mitigating circumstances it finds to exist”)(emphasis 

added).  The sentencing judge in Peter Capote’s case was acutely aware that he was 

making that critical finding.   See Appendix A (“the Court does now find that the 

aggravating circumstances outweigh the mitigating circumstances”)(emphasis 

added). 

*     *     * 

We are not alone in believing that the weighing of aggravating and 

mitigating circumstances in the Alabama death penalty scheme must be made by a 

jury.  Writing in 2013, between Ring and Hurst, Justice Sotomayor identified the 

same defect in the Alabama scheme: 

[A] defendant is eligible for the death penalty in Alabama only upon a 
specific factual finding that any aggravating factors outweigh the 
mitigating factors he has presented.  See Ala. Code §§13A-5-46(e), 13A-
5-47(e).  The statutorily required finding that the aggravating factors of 
a defendant’s crime outweigh the mitigating factors is therefore 
necessary to impose the death penalty.  It is clear, then, that this factual 
finding exposes the defendant to a greater punishment than he would 
otherwise receive:  death, as opposed to life without parole.  Under 
Apprendi and Ring, a finding that has such an effect must be made by a 
jury. 
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Woodward v. Alabama, 134 S. Ct. 405, 410-11 (2013)(Sotomayor, J., dissenting from 

denial of certiorari). 

After Hurst, the Delaware Supreme Court considered the 

constitutionality of its capital sentencing scheme, which, like Alabama’s, required the 

judge, not the jury, to find that the aggravating circumstances outweighed the 

mitigating circumstances before imposing a sentence of death.  See Rauf v. State, 145 

A.3d 430 (Del. 2016).  The Delaware court found that the provision was flawed.  The 

weighing determination, it held, was a “factual finding necessary to impose a 

sentence of death,” and therefore, under Hurst, had to be made by the jury.  Id. at 

485 (opinion of Justice Holland).  Having the judge assess relative weights deprived 

a defendant of his Sixth Amendment right. 

The Colorado Supreme Court reached the same result in a decision 

rendered after Ring.  See Woldt v. People, 64 P.3d 256 (2003).  Under Colorado law 

at the time, a three-judge panel was charged with finding (i) that at least one 

aggravating factor was proven and (ii) that the mitigating factors did not outweigh 

the aggravating factor or factors.  The Colorado Supreme Court held that both facts 

were necessary to make a defendant eligible for the death penalty, and therefore both 

facts had to be found by the jury.  Id. at 263.  The decision in Woldt (Colorado) and 

Rauf  (Delaware) are at odds with Bohannon (Alabama), on which the Alabama Court 

of Criminal Appeals relied in upholding Mr. Capote’s sentence.6 

                                            
6 Notably, after Hurst the Florida Supreme Court first concluded “the jury must find 
. . . that the aggravating factors outweigh the mitigating circumstances,” Hurst v. 
State, 202 So. 3d 40, 53 (Fla. 2016), but subsequently reversed itself, State v. Poole, 
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*     *     * 

That brings us to this Court’s decision last term in McKinney v. Arizona, 

140 S. Ct. 702 (2020).  As discussed below, the writ should also be granted to clarify 

McKinney, which we believe sweeps too broadly. 

McKinney considered the constitutionality of an aspect of Arizona’s 

capital sentencing scheme that was in effect at the time McKinney was sentenced.  In 

that context, the Court wrote that “in a capital sentencing proceeding just as in any 

ordinary sentencing proceeding a jury (as opposed to a judge) is not constitutionally 

required to weigh the aggravating and mitigating circumstances or make the 

ultimate sentencing decision within the relevant range.”  Id. at 707.  We recognize 

that this broad language could be read to defeat Mr. Capote’s Sixth Amendment 

claim.  But the Arizona scheme and the Alabama scheme are different, and the 

difference has constitutional significance. 

Specifically, in Arizona, at the time McKinney was sentenced, a 

convicted murderer was eligible for a death sentence if at least one aggravating factor 

was found.  The court, however, could impose a life sentence if it found “mitigating 

circumstances sufficiently substantial to call for leniency.”  Ariz. Rev. Stat. Ann. 

                                            
297 So. 3d 487, 505 (Fla. 2020).  Similarly, after Ring, the Missouri Supreme Court 
held that the weighing of aggravating and mitigating circumstances is a factual 
finding that the jury must make, State v. Whitfield, 107 S.W. 253, 261, 270 (Mo. 
2003), but has since concluded otherwise.  State v. Wood, 680 S.W. 3d 566, 585 (Mo. 
2019). 
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§ 13-703(E)(1993).7  Thus, the existence of mitigating facts decreased the punishment 

that would otherwise be imposed. 

The distinction between a fact that increases punishment (which is the 

effect of the weighing process under Alabama law) and a fact that decreases 

punishment (which was the effect of a finding of substantial mitigating circumstances 

under Arizona law) is critical for Sixth Amendment purposes.  As Justice Thomas 

wrote in his Apprendi concurrence, “a ‘crime’ includes every fact that is by law a basis 

for imposing or increasing punishment (in contrast with a fact that mitigates 

punishment).”  Apprendi, 530 U.S. at 501 (Thomas, J., concurring).  An aggravating 

fact is an element of the aggravating crime and must be found by a jury beyond a 

reasonable doubt; a mitigating fact is not.  Id.  That is not a troubling asymmetry, 

but a reflection of the role of the jury “in our constitutional order [to] exercise 

supervisory authority . . . by limiting the judge’s power to punish.”  United States v. 

Haymond, 139 S. Ct. 2369, 2376 (2019). 

The court in McKinney emphasized that Ring and Hurst have “nothing 

to do with jury sentencing.”  McKinney, 140 S. Ct. at 708, quoting Ring, 536 U.S. at 

612 (Scalia, J., concurring).  That is undoubtedly true.  In asking this Court to grant 

certiorari and hold that an Alabama jury must find that aggravating factors outweigh 

mitigating circumstances, we are not seeking jury sentencing.  Once a jury has found 

all the facts necessary for the imposition of a death sentence, a judge can still be 

afforded discretion to determine whether death or life imprisonment is the just 

                                            
7 The Arizona provision is attached as Appendix E. 
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Footnotes

1 Capote was also charged with, and found guilty of, discharging a firearm into an occupied vehicle; however,
following the return of the jury's verdict, the State moved to set aside the verdict. The circuit court granted
the motion on that count.

2 Hammonds alleged at trial that he later told Hubbard that Freeman did not have the stolen Xbox but that
Hubbard continued with the plan to kill Freeman.

3 Specifically, the claims of error relate to the following testimony: 1) Blythe's testimony that Freeman had told
Blythe that he was meeting Bates at the apartment complex (R. 528); 2) Freeman's girlfriend's testimony
regarding messages that she and Freeman had exchanged the day of the shooting, which included Freeman's
texting her that he was with Blythe and was waiting to meet with “Dewayne” to sell an Xbox, that he eventually
gave up on meeting with Dewayne, and that he was meeting with “a guy named Vontae” to get money Vontae
owed him (R. 623-36); 3) Bates's testimony about messages he had exchanged with Freeman arranging a
meeting to purchase drugs (R. 832-41); 4) Hammonds's and Freeman's Facebook messages regarding the
Xbox and attempts to arrange a meeting (R. 914-20); 5) Hammonds's testimony that he had told Hubbard
that the Xbox for sale was not the one that had been stolen from his residence (R. 922-23); 5) testimony
that Hubbard had said that he would kill the person that had committed the burglary (R. 999, 1022); 6)
testimony about directions Settles gave law-enforcement officers to find the rifle (R. 1071); and 7) Settles's
own statement to Hubbard and Capote in jail that they should not discuss their case aloud and, that he had
told Hubbard he had flushed the notes down the toilet, and his testimony that Hubbard had told Capote to
answer the numbered questions (R. 1190, 1194-98, 1208, 1226-30). Any other citations to alleged hearsay
in the record not previously addressed or set forth herein either arose in closing arguments or did not contain
out-of-court statements.

4 The State was not required to make a showing to satisfy the seventh prong of the Voudrie test because
the video did not contain any statements made by Capote.

5 Chateau Orleans is the apartment complex at which the white truck was abandoned following Freeman's
murder.

6 Capote argues that the reasons given by the State for striking P.M. and J.J. were illegitimate and pretextual.
Because a second jury was struck, this Court is not required to review the reasons the State provided for
striking jurors P.M. and J.J. during the selection of the first jury. However, even if this Court were to review
the reasons, this Court would find the reasons to be race neutral and not pretextual or illegitimate. One of the
reasons given by the State for striking P.M. was that she had sought to be excused by the circuit court and
had provided a written request from her employer to be excused. A veniremember's desire not to serve on
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the jury has been held to be a race-neutral reason for a strike. See Stephens v. State, 580 So. 2d 11, 19 (Ala.
Crim. App. 1990); Lewis v. State, 659 So. 2d 183, 186 (Ala. Crim. App. 1994). The prosecutor stated that
J.J. was struck because during voir dire he did not respond that he had been arrested for a criminal offense.
See Spencer v. State, 659 So. 2d 1000 (Ala. Crim. App. 1992) (holding that a veniremember's arrest record
is a race-neutral reason for exercising a peremptory strike); Hall v. State, 816 So. 2d 80, 84 (Ala. Crim. App.
1999) (“A prospective juror's apparent inability to understand questions posed during voir dire examination
is a race-neutral reason for striking that juror.”). This Court further notes that J.J. served on the second jury

selected; thus, any Batson challenge on appeal with regard to J.J. would be moot.
7 Capote does not allege that a Caucasian prospective juror who had sought to be excused for work-related

reasons, but was not, was not struck.
8 In fact, defense counsel was the first to mention Capote's gang affiliation, doing so during his opening

statement. (R. 429.)

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Ex parte Peter Capote. PETITION FOR WRIT OF CERTIORARI TO THE COURT OF 
CRIMINAL APPe Al S (In re: Peter Capote v. State of Alabama) (Colbert Circuit Court: 
CC-16-340; Criminal Appeals : CR-17-0963).

CERTIFICATE OF JUDGMENT
WHEREAS, the petition for writ of certiorari in the above referenced cause has been 

duly submitted and considered by the Supreme Court of Alabama and the judgment indicated 
below was entered in this cause on September 18, 2020:

Writ Denied. No Opinion. Wise, J. - Bolin, Shaw, Bryan, Sellers, Mendheim, Stewart,
and Mitchell, JJ., concur. Parker, C.J., dissents.

NOW, THEREFORE, pursuant to Rule 41, Ala. R. App. P., IT IS HEREBY ORDERED 
that this Court's judgment in this cause is certified on this date. IT IS FURTHER ORDERED 
that, unless otherwise ordered by this Court or agreed upon by the parties, the costs of this 
cause are hereby taxed as provided by Rule 35, Ala. R. App. P.

I, Julia J. Weller, as Clerk of the Supreme Court of Alabama, do hereby certify that the foregoing is 
a full, true, and correct copy of the instrument(s) herewith set out as same appear(s) of record in said 
Court.

Witness my hand this 18th day of September, 2020.
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2016 Code of Ala. § 13A-5-45

2016 Alabama Code Archive

Michie's TM Alabama Code  >  TITLE 13A Criminal Code  >  CHAPTER 5 Punishments and Sentences  >  
Article 2 Death Penalty and Life Imprisonment Without Parole

§ 13A-5-45. Sentence hearing; generally.

(a) Upon conviction of a defendant for a capital offense, the trial court shall conduct a separate sentence hearing to 
determine whether the defendant shall be sentenced to life imprisonment without parole or to death. The sentence hearing 
shall be conducted as soon as practicable after the defendant is convicted. Provided, however, if the sentence hearing is to 
be conducted before the trial judge without a jury or before the trial judge and a jury other than the trial jury, as provided 
elsewhere in this article, the trial court with the consent of both parties may delay the sentence hearing until it has received 
the pre-sentence investigation report specified in Section 13A-5-47(b). Otherwise, the sentence hearing shall not be 
delayed pending receipt of the pre-sentence investigation report.

(b) The state and the defendant shall be allowed to make opening statements and closing arguments at the sentence 
hearing. The order of those statements and arguments and the order of presentation of the evidence shall be the same as at 
trial.

(c) At the sentence hearing evidence may be presented as to any matter that the court deems relevant to sentence and shall 
include any matters relating to the aggravating and mitigating circumstances referred to in Sections 13A-5-49, 13A-5-51 
and 13A-5-52. Evidence presented at the trial of the case may be considered insofar as it is relevant to the aggravating and 
mitigating circumstances without the necessity of re-introducing that evidence at the sentence hearing, unless the sentence 
hearing is conducted before a jury other than the one before which the defendant was tried.

(d) Any evidence which has probative value and is relevant to sentence shall be received at the sentence hearing regardless 
of its admissibility under the exclusionary rules of evidence, provided that the defendant is accorded a fair opportunity to 
rebut any hearsay statements. This subsection shall not be construed to authorize the introduction of any evidence secured 
in violation of the Constitution of the United States or the State of Alabama.

(e) At the sentence hearing the state shall have the burden of proving beyond a reasonable doubt the existence of any 
aggravating circumstances. Provided, however, any aggravating circumstance which the verdict convicting the defendant 
establishes was proven beyond a reasonable doubt at trial shall be considered as proven beyond a reasonable doubt for 
purposes of the sentence hearing.

(f) Unless at least one aggravating circumstance as defined in Section 13A-5-49 exists, the sentence shall be life 
imprisonment without parole.

(g) The defendant shall be allowed to offer any mitigating circumstance defined in Sections 13A-5-51 and 13A-5-52. 
When the factual existence of an offered mitigating circumstance is in dispute, the defendant shall have the burden of 
interjecting the issue, but once it is interjected the state shall have the burden of disproving the factual existence of that 
circumstance by a preponderance of the evidence.

History

Acts 1981, No. 81-178.

Michie's TM Alabama Code
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2016 Code of Ala. § 13A-5-46

2016 Alabama Code Archive

Michie's TM Alabama Code  >  TITLE 13A Criminal Code  >  CHAPTER 5 Punishments and Sentences  >  
Article 2 Death Penalty and Life Imprisonment Without Parole

§ 13A-5-46. Sentence hearing; juries.

(a) Unless both parties with the consent of the court waive the right to have the sentence hearing conducted before a jury as 
provided in Section 13A-5-44(c), it shall be conducted before a jury which shall return an advisory verdict as provided by 
subsection (e) of this section. If both parties with the consent of the court waive the right to have the hearing conducted 
before a jury, the trial judge shall proceed to determine sentence without an advisory verdict from a jury. Otherwise, the 
hearing shall be conducted before a jury as provided in the remaining subsections of this section.

(b) If the defendant was tried and convicted by a jury, the sentence hearing shall be conducted before that same jury unless 
it is impossible or impracticable to do so. If it is impossible or impracticable for the trial jury to sit at the sentence hearing, 
or if the case on appeal is remanded for a new sentence hearing before a jury, a new jury shall be impanelled to sit at the 
sentence hearing. The selection of that jury shall be according to the laws and rules governing the selection of a jury for the 
trial of a capital case.

(c) The separation of the jury during the pendency of the sentence hearing, and if the sentence hearing is before the same 
jury which convicted the defendant, the separation of the jury during the time between the guilty verdict and the beginning 
of the sentence hearing, shall be governed by the law and court rules applicable to the separation of the jury during the trial 
of a capital case.

(d) After hearing the evidence and the arguments of both parties at the sentence hearing, the jury shall be instructed on its 
function and on the relevant law by the trial judge. The jury shall then retire to deliberate concerning the advisory verdict it 
is to return.

(e) After deliberation, the jury shall return an advisory verdict as follows:

(1) If the jury determines that no aggravating circumstances as defined in Section 13A-5-49 exist, it shall return 
an advisory verdict recommending to the trial court that the penalty be life imprisonment without parole;

(2) If the jury determines that one or more aggravating circumstances as defined in Section 13A-5-49 exist but do 
not outweigh the mitigating circumstances, it shall return an advisory verdict recommending to the trial court that 
the penalty be life imprisonment without parole;

(3) If the jury determines that one or more aggravating circumstances as defined in Section 13A-5-49 exist and 
that they outweigh the mitigating circumstances, if any, it shall return an advisory verdict recommending to the 
trial court that the penalty be death.

(f) The decision of the jury to return an advisory verdict recommending a sentence of life imprisonment without parole 
must be based on a vote of a majority of the jurors. The decision of the jury to recommend a sentence of death must be 
based on a vote of at least 10 jurors. The verdict of the jury must be in writing and must specify the vote.

(g) If the jury is unable to reach an advisory verdict recommending a sentence, or for other manifest necessity, the trial 
court may declare a mistrial of the sentence hearing. Such a mistrial shall not affect the conviction. After such a mistrial or 
mistrials another sentence hearing shall be conducted before another jury, selected according to the laws and rules 
governing the selection of a jury for the trial of a capital case. Provided, however, that, subject to the provisions of Section 
13A-5-44(c), after one or more mistrials both parties with the consent of the court may waive the right to have an advisory 
verdict from a jury, in which event the issue of sentence shall be submitted to the trial court without a recommendation 
from a jury.
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History

Acts 1981, No. 81-178.
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2016 Alabama Code Archive

Michie's TM Alabama Code  >  TITLE 13A Criminal Code  >  CHAPTER 5 Punishments and Sentences  >  
Article 2 Death Penalty and Life Imprisonment Without Parole

§ 13A-5-47. Sentence determination -- Pre-sentence investigation reports.

(a) After the sentence hearing has been conducted, and after the jury has returned an advisory verdict, or after such a 
verdict has been waived as provided in Section 13A-5-46(a) or Section 13A-5-46(g), the trial court shall proceed to 
determine the sentence.

(b) Before making the sentence determination, the trial court shall order and receive a written pre-sentence investigation 
report. The report shall contain the information prescribed by law or court rule for felony cases generally and any 
additional information specified by the trial court. No part of the report shall be kept confidential, and the parties shall have 
the right to respond to it and to present evidence to the court about any part of the report which is the subject of factual 
dispute. The report and any evidence submitted in connection with it shall be made part of the record in the case.

(c) Before imposing sentence the trial court shall permit the parties to present arguments concerning the existence of 
aggravating and mitigating circumstances and the proper sentence to be imposed in the case. The order of the arguments 
shall be the same as at the trial of a case.

(d) Based upon the evidence presented at trial, the evidence presented during the sentence hearing, and the pre-sentence 
investigation report and any evidence submitted in connection with it, the trial court shall enter specific written findings 
concerning the existence or nonexistence of each aggravating circumstance enumerated in Section 13A-5-49, each 
mitigating circumstance enumerated in Section 13A-5-51, and any additional mitigating circumstances offered pursuant to 
Section 13A-5-52. The trial court shall also enter written findings of facts summarizing the crime and the defendant's 
participation in it.

(e) In deciding upon the sentence, the trial court shall determine whether the aggravating circumstances it finds to exist 
outweigh the mitigating circumstances it finds to exist, and in doing so the trial court shall consider the recommendation of 
the jury contained in its advisory verdict, unless such a verdict has been waived pursuant to Section 13A-5-46(a) or Section 
13A-5-46(g). While the jury's recommendation concerning sentence shall be given consideration, it is not binding upon the 
court.

History

Acts 1981, No. 81-178.
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Copyright © 2021 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. 

End of Document

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5MM0-0B80-00T6-J334-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8MP8-YG82-D6RV-H44P-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8MP8-YG82-D6RV-H44P-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8VR5-WMK2-8T6X-7368-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CCY-JCF1-6RDJ-753M-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CCY-JCF1-6RDJ-753P-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8MP8-YG82-D6RV-H44P-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8MP8-YG82-D6RV-H44P-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8MP8-YG82-D6RV-H44P-00000-00&context=


Code of Ala. § 13A-5-40
 Current through Acts 2020, No. 20-1 to 20-206, but not including corrections and changes made to the 2020 

session laws by the Code Commissioner. 

Michie’s™ Alabama Code  >  TITLE 13A Criminal Code (Chs. 1 — 14)  >  CHAPTER 5 Punishments 
and Sentences (Arts. 1 — 2)  >  Article 2 Death Penalty and Life Imprisonment Without Parole (§§ 
30 — 13A-5-59)

§ 13A-5-40. Capital offenses enumerated — Accountability for behavior of 
another.

(a)The following are capital offenses:

(1)Murder by the defendant during a kidnapping in the first degree or an attempt thereof committed by 
the defendant.

(2)Murder by the defendant during a robbery in the first degree or an attempt thereof committed by the 
defendant.

(3)Murder by the defendant during a rape in the first or second degree or an attempt thereof committed 
by the defendant; or murder by the defendant during sodomy in the first or second degree or an attempt 
thereof committed by the defendant.

(4)Murder by the defendant during a burglary in the first or second degree or an attempt thereof 
committed by the defendant.

(5)Murder of any police officer, sheriff, deputy, state trooper, federal law enforcement officer, or any 
other state or federal peace officer of any kind, or prison or jail guard, while the officer or guard is on 
duty, regardless of whether the defendant knew or should have known the victim was an officer or 
guard on duty, or because of some official or job-related act or performance of the officer or guard.

(6)Murder committed while the defendant is under sentence of life imprisonment.

(7)Murder done for a pecuniary or other valuable consideration or pursuant to a contract or for hire.

(8)Murder by the defendant during sexual abuse in the first or second degree or an attempt thereof 
committed by the defendant.

(9)Murder by the defendant during arson in the first or second degree committed by the defendant; or 
murder by the defendant by means of explosives or explosion.

(10)Murder wherein two or more persons are murdered by the defendant by one act or pursuant to one 
scheme or course of conduct.

(11)Murder by the defendant when the victim is a state or federal public official or former public official 
and the murder stems from or is caused by or is related to his official position, act, or capacity.

(12)Murder by the defendant during the act of unlawfully assuming control of any aircraft by use of 
threats or force with intent to obtain any valuable consideration for the release of the aircraft or any 
passenger or crewmen thereon, to direct the route or movement of the aircraft, or otherwise exert 
control over the aircraft.

(13)Murder by a defendant who has been convicted of any other murder in the 20 years preceding the 
crime; provided that the murder which constitutes the capital crime shall be murder as defined in 
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subsection (b) of this section; and provided further that the prior murder conviction referred to shall 
include murder in any degree as defined at the time and place of the prior conviction.

(14)Murder when the victim is subpoenaed, or has been subpoenaed, to testify, or the victim had 
testified, in any preliminary hearing, grand jury proceeding, criminal trial or criminal proceeding of 
whatever nature, or civil trial or civil proceeding of whatever nature, in any municipal, state, or federal 
court, when the murder stems from, is caused by, or is related to the capacity or role of the victim as a 
witness.

(15)Murder when the victim is less than fourteen years of age.

(16)Murder committed by or through the use of a deadly weapon fired or otherwise used from outside a 
dwelling while the victim is in a dwelling.

(17)Murder committed by or through the use of a deadly weapon while the victim is in a vehicle.

(18)Murder committed by or through the use of a deadly weapon fired or otherwise used within or from 
a vehicle.

(19)Murder by the defendant where a court had issued a protective order for the victim, against the 
defendant, pursuant to Section 30-5-1 et seq., or the protective order was issued as a condition of the 
defendant’s pretrial release.

(20)Murder by the defendant in the presence of a child under the age of 14 years at the time of the 
offense, if the victim was the parent or legal guardian of the child. For purposes of this subsection, “in 
the presence of a child” means in the physical presence of a child or having knowledge that a child is 
present and may see or hear the act.

(21)Murder when the victim is a first responder who is operating in an official capacity. For the purposes 
of this subdivision, “first responder” includes emergency medical services personnel licensed by the 
Alabama Department of Public Health and firefighters and volunteer firefighters as defined by Section 
36-32-1.

(b)Except as specifically provided to the contrary in the last part of subdivision (a)(13) of this section, the terms 
“murder” and “murder by the defendant” as used in this section to define capital offenses mean murder as 
defined in Section 13A-6-2(a)(1), but not as defined in Section 13A-6-2(a)(2) and (3). Subject to the provisions 
of Section 13A-5-41, murder as defined in Section 13A-6-2(a)(2) and (3), as well as murder as defined in 
Section 13A-6-2(a)(1), may be a lesser included offense of the capital offenses defined in subsection (a) of this 
section.

(c)A defendant who does not personally commit the act of killing which constitutes the murder is not guilty of a 
capital offense defined in subsection (a) of this section unless that defendant is legally accountable for the 
murder because of complicity in the murder itself under the provisions of Section 13A-2-23, in addition to being 
guilty of the other elements of the capital offense as defined in subsection (a) of this section.

(d)To the extent that a crime other than murder is an element of a capital offense defined in subsection (a) of 
this section, a defendant’s guilt of that other crime may also be established under Section 13A-2-23. When the 
defendant’s guilt of that other crime is established under Section 13A-2-23, that crime shall be deemed to have 
been “committed by the defendant” within the meaning of that phrase as it is used in subsection (a) of this 
section.

History

Acts 1981, No. 81-178; Acts 1982, No. 82-567; Acts 1987, No. 87-709; Acts 1992, No. 92-601; Acts 1994, No. 94-
649; Acts 2014, No. 14-435, § 2, July 1, 2014; Acts 2018, No. 18-537, § 2, effective July 1, 2018; Acts 2019, No. 
19-514, § 2, effective September 1, 2019.
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Code of Ala. § 13A-5-49
 Current through Acts 2020, No. 20-1 to 20-206, but not including corrections and changes made to the 2020 

session laws by the Code Commissioner. 

Michie’s™ Alabama Code  >  TITLE 13A Criminal Code (Chs. 1 — 14)  >  CHAPTER 5 Punishments 
and Sentences (Arts. 1 — 2)  >  Article 2 Death Penalty and Life Imprisonment Without Parole (§§ 
30 — 13A-5-59)

§ 13A-5-49. Aggravating circumstances; enumerated.

Aggravating circumstances shall be any of the following:

(1)The capital offense was committed by a person under sentence of imprisonment.

(2)The defendant was previously convicted of another capital offense or a felony involving the use or 
threat of violence to the person.

(3)The defendant knowingly created a great risk of death to many persons.

(4)The capital offense was committed while the defendant was engaged or was an accomplice in the 
commission of, or an attempt to commit, or flight after committing, or attempting to commit, rape, 
robbery, burglary or kidnapping.

(5)The capital offense was committed for the purpose of avoiding or preventing a lawful arrest or 
effecting an escape from custody.

(6)The capital offense was committed for pecuniary gain.

(7)The capital offense was committed to disrupt or hinder the lawful exercise of any governmental 
function or the enforcement of laws.

(8)The capital offense was especially heinous, atrocious, or cruel compared to other capital offenses.

(9)The defendant intentionally caused the death of two or more persons by one act or pursuant to one 
scheme or course of conduct.

(10)The capital offense was one of a series of intentional killings committed by the defendant.

(11)The capital offense was committed when the victim was less than 14 years of age.

(12)The capital offense was committed by the defendant in the presence of a child under the age of 14 
years at the time of the offense, if the victim was the parent or legal guardian of the child. For the 
purposes of this subdivision, “in the presence of a child” means in the physical presence of a child or 
having knowledge that a child is present and may see or hear the act.

(13)The victim of the capital offense was any police officer, sheriff, deputy, state trooper, federal law 
enforcement officer, or any other state or federal peace officer of any kind, or prison or jail guard, while 
the officer or guard was on duty, regardless of whether the defendant knew or should have known the 
victim was an officer or guard on duty, or because of some official or job-related act or performance of 
the officer or guard.

(14)The victim of the capital offense was a first responder who was operating in an official capacity. For 
the purposes of this subdivision, “first responder” includes emergency medical services personnel 
licensed by the Alabama Department of Public Health, as well as firefighters and volunteer firefighters 
as defined by Section 36-32-1.
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History

Acts 1981, No. 81-178; Acts 1982, No. 82-567; Acts 1999, No. 99-403; Acts 2018, No. 18-537, § 2, effective July 1, 
2018; Acts 2019, No. 19-514, § 2, effective September 1, 2019.
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Code of Ala. § 13A-5-51
 Current through Acts 2020, No. 20-1 to 20-206, but not including corrections and changes made to the 2020 

session laws by the Code Commissioner. 

Michie’s™ Alabama Code  >  TITLE 13A Criminal Code (Chs. 1 — 14)  >  CHAPTER 5 Punishments 
and Sentences (Arts. 1 — 2)  >  Article 2 Death Penalty and Life Imprisonment Without Parole (§§ 
30 — 13A-5-59)

§ 13A-5-51. Mitigating circumstances; enumerated.

Mitigating circumstances shall include, but not be limited to, the following:

(1)The defendant has no significant history of prior criminal activity;

(2)The capital offense was committed while the defendant was under the influence of extreme mental 
or emotional disturbance;

(3)The victim was a participant in the defendant’s conduct or consented to it;

(4)The defendant was an accomplice in the capital offense committed by another person and his 
participation was relatively minor;

(5)The defendant acted under extreme duress or under the substantial domination of another person;

(6)The capacity of the defendant to appreciate the criminality of his conduct or to conform his conduct 
to the requirements of law was substantially impaired; and

(7)The age of the defendant at the time of the crime.

History

Acts 1981, No. 81-178.
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Code of Ala. § 13A-5-52
 Current through Acts 2020, No. 20-1 to 20-206, but not including corrections and changes made to the 2020 

session laws by the Code Commissioner. 

Michie’s™ Alabama Code  >  TITLE 13A Criminal Code (Chs. 1 — 14)  >  CHAPTER 5 Punishments 
and Sentences (Arts. 1 — 2)  >  Article 2 Death Penalty and Life Imprisonment Without Parole (§§ 
30 — 13A-5-59)

§ 13A-5-52. Mitigating circumstances; additional circumstances.

In addition to the mitigating circumstances specified in Section 13A-5-51, mitigating circumstances shall 
include any aspect of a defendant’s character or record and any of the circumstances of the offense that 
the defendant offers as a basis for a sentence of life imprisonment without parole instead of death, and any 
other relevant mitigating circumstance which the defendant offers as a basis for a sentence of life 
imprisonment without parole instead of death.

History

Acts 1981, No. 81-178.
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1993 A.R.S. § 13-703

1993 Arizona Code Archive

ARIZONA REVISED STATUTES  >  TITLE 13. CRIMINAL CODE  >  CHAPTER 7. IMPRISONMENT

§ 13-703. Sentence of death or life imprisonment; aggravating and mitigating 
circumstances; definition

A.A person guilty of first degree murder as defined in section 13-1105 shall suffer death or imprisonment in the custody of 
the state department of corrections for life as determined and in accordance with the procedures provided in subsections B 
through G of this section. If the court imposes a life sentence, the court may order that the defendant not be released on any 
basis for the remainder of the defendant's natural life. An order sentencing the defendant to natural life is not subject to 
commutation or parole, work furlough or work release. If the court does not sentence the defendant to natural life, the 
defendant shall not be released on any basis until the completion of the service of twenty-five calendar years if the victim 
was fifteen or more years of age and thirty-five years if the victim was under fifteen years of age.

B.When a defendant is found guilty of or pleads guilty to first degree murder as defined in section 13-1105, the judge who 
presided at the trial or before whom the guilty plea was entered, or any other judge in the event of the death, resignation, 
incapacity or disqualification of the judge who presided at the trial or before whom the guilty plea was entered, shall 
conduct a separate sentencing hearing to determine the existence or nonexistence of the circumstances included in 
subsections F and G of this section, for the purpose of determining the sentence to be imposed. The hearing shall be 
conducted before the court alone. The court alone shall make all factual determinations required by this section or the 
constitution of the United States or this state.

C.In the sentencing hearing the court shall disclose to the defendant or defendant's counsel all material contained in any 
presentence report, if one has been prepared, except such material as the court determines is required to be withheld for the 
protection of human life. Any presentence information withheld from the defendant shall not be considered in determining 
the existence or nonexistence of the circumstances included in subsection F or G of this section. Any information relevant 
to any mitigating circumstances included in subsection G of this section may be presented by either the prosecution or the 
defendant, regardless of its admissibility under the rules governing admission of evidence at criminal trials, but the 
admissibility of information relevant to any of the aggravating circumstances set forth in subsection F of this section shall 
be governed by the rules of evidence at criminal trials. Evidence admitted at the trial, relating to such aggravating or 
mitigating circumstances, shall be considered without reintroducing it at the sentencing proceeding. The prosecution and 
the defendant shall be permitted to rebut any information received at the hearing and shall be given fair opportunity to 
present argument as to the adequacy of the information to establish the existence of any of the circumstances included in 
subsections F and G of this section. The burden of establishing the existence of any of the circumstances set forth in 
subsection F of this section is on the prosecution. The burden of establishing the existence of the circumstances included in 
subsection G of this section is on the defendant.

D.The court shall return a special verdict setting forth its findings as to the existence or nonexistence of each of the 
circumstances set forth in subsection F of this section and as to the existence of any of the circumstances included in 
subsection G of this section.

E.In determining whether to impose a sentence of death or life imprisonment, the court shall take into account the 
aggravating and mitigating circumstances included in subsections F and G of this section and shall impose a sentence of 
death if the court finds one or more of the aggravating circumstances enumerated in subsection F of this section and that 
there are no mitigating circumstances sufficiently substantial to call for leniency.

F.Aggravating circumstances to be considered shall be the following:
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1.The defendant has been convicted of another offense in the United States for which under Arizona law a 
sentence of life imprisonment or death was imposable.

2.The defendant was previously convicted of a serious offense, whether preparatory or completed.

3.In the commission of the offense the defendant knowingly created a grave risk of death to another person or 
persons in addition to the victim of the offense.

4.The defendant procured the commission of the offense by payment, or promise of payment, of anything of 
pecuniary value.

5.The defendant committed the offense as consideration for the receipt, or in expectation of the receipt, of 
anything of pecuniary value.

6.The defendant committed the offense in an especially heinous, cruel or depraved manner.

7.The defendant committed the offense while in the custody of or on authorized or unauthorized release from the 
state department of corrections, a law enforcement agency or a county or city jail.

8.The defendant has been convicted of one or more other homicides, as defined in section 13-1101, which were 
committed during the commission of the offense.

9.The defendant was an adult at the time the offense was committed or was tried as an adult and the victim was 
under fifteen years of age or was seventy years of age or older.

10.The murdered individual was an on duty peace officer who was killed in the course of performing his official 
duties and the defendant knew, or should have known, that the victim was a peace officer.

G.Mitigating circumstances shall be any factors proffered by the defendant or the state which are relevant in determining 
whether to impose a sentence less than death, including any aspect of the defendant's character, propensities or record and 
any of the circumstances of the offense, including but not limited to the following:

1.The defendant's capacity to appreciate the wrongfulness of his conduct or to conform his conduct to the 
requirements of law was significantly impaired, but not so impaired as to constitute a defense to prosecution.

2.The defendant was under unusual and substantial duress, although not such as to constitute a defense to 
prosecution.

3.The defendant was legally accountable for the conduct of another under the provisions of section 13-303, but his 
participation was relatively minor, although not so minor as to constitute a defense to prosecution.

4.The defendant could not reasonably have foreseen that his conduct in the course of the commission of the 
offense for which the defendant was convicted would cause, or would create a grave risk of causing, death to 
another person.

5.The defendant's age.

H.As used in this section, "serious offense" means any of the following offenses if committed in this state or any offense 
committed outside this state that if committed in this state would constitute one of the following offenses:

1.First degree murder.

2.Second degree murder.

3.Manslaughter.

4.Aggravated assault resulting in serious physical injury or committed by the use, threatened use or exhibition of a 
deadly weapon or dangerous instrument.

5.Sexual assault.

6.Any dangerous crime against children.

7.Arson of an occupied structure.

8.Robbery.
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9.Burglary in the first degree.

10.Kidnapping.

11.Sexual conduct with a minor under fifteen years of age.

History

Last year in which legislation affected this section: 1993

ARIZONA REVISED STATUTES
Copyright © 2021 by The Michie Company All rights reserved.   

End of Document


	Petition for Writ of Certiorari
	Questions Presented
	Statement of Related Cases
	Table of Contents
	Table of Cited Authorities
	Opinions Below
	Jurisdiction
	Relevant Constitutional and Statutory Provisions
	Statement of Case
	A.  Alabama's Death Penalty Sentencing Scheme
	B.  Factual and Procedural Background

	Reasons for Granting the Writ
	Conclusion

	Appendix
	Appendix A
	State of AL v Capote - Circuit Court of Colbert County Order of Court on Imposition of Sentence

	Appendix B
	Capote v State of AL - Court of Criminal Appeals Opinion
	Capote v State of AL - Court of Criminal Appeals Overruling Application for Rehearing

	Appendix C
	Ex Parte Capote, No. 1190678 - Supreme Court of AL Denial of Petition for Writ of Certiorari

	Appendix D
	2016 Code of Ala. 13A-5-45
	2016 Code of Ala. 13A-5-46
	2016 Code of Ala. 13A-5-47
	Code of Ala. 13A-5-40
	Code of Ala. 13A-5-49
	Code of Ala. 13A-5-51
	Code of Ala. 13A-5-52

	Appendix E
	1993 A.R.S. _ 13-703





