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to respondent’s motion and the Declaration of Jack S. Kannry as Mr. Kannry’s
response. )

On August 2, 2018, petitioner Jack S. Kannry filed a Motion for Summary
Judgment and a Declaration of Jack S. Kannry in Support of Motion for Summary
Judgment. (We shall refer collectively to Jack S. Kannry’s motion for summary
judgment and the Declaration of Jack S. Kannry as Mr. Kannry’s motion.) On
August 3, 2018, the Court issued an Order ordering respondent to file a reply to
Mr. Kannry’s response and his motion on or before August 13, 2018.

On August 13, 2018, respondent filed a Reply to Mr. Kannry’s response and
a supplemental Declaration of Frederick C. Mutter in support of respondent’s
motion. (We shall refer collectively to respondent’s reply to Mr. Kannry’s
response and the supplemental Declaration of Frederick C. Mutter as respondent’s
reply.) (We shall refer collectively to respondent’s motion and respondent’s reply
as respondent’s filings.). '

On September 10, 2018, Jack S. Kannry filed a Motion for Leave to File a
Motion Under 91(f). On September 14, 2018, respondent filed a Response to
Motion for Leave to File a Motion Under Rule 91(f). On September 14, 2018,
petitioner Joyce F. Kannry's filed a Response to Motion for Leave to File a Motion
Under Rule 91(f).

For the reasons set forth in respondent’s filings, the Court concludes that
there are no genuine disputes of material fact and that respondent is entitled to
summary adjudication as a matter of law. Similarly, for the reasons set forth in
respondent’s response to Mr. Kannry’s motion, the Court concludes that there are
no genuine disputes of material fact but that Mr. Kannry is not entitled to summary
adjudication as a matter of law.

Summary judgment is intended to expedite litigation and avoid unn
and expensive trials. Fla. Peach Corp. v. Commissioner, 90 T.C. 678, 681 (1988).
Summary Judgment may be granted with respect to all or any part of the legal
issues in controversy “if the pleadings, answers to interrogatories, depositions,
admissions, and any other acceptable materials, together with the affidavits or
declarations, if amy, show that there is no genuine dispute as to any material fact
and that a decision may be rendered as a matter of law.” Rule 121(a) and (b). A
fact is material if it impacts the outcome of the suit under govemning law, and a
dispute is genuine when it is probative, not merely colorable. Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248-250 (1986). The opposing party cannot rest upon
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mere allegations or denials in her pleadings, but instead must set forth specific
material facts showing that there is a genuine issue for trial. Rule 121(d). The
moving party bears the burden of proving there is no genuine issue of material fact,
and factual inferences will be read in a manner most favorable to the party

opposing summary judgment. Dahlstrom v. Commissioner, 85 T.C. 812, 821
(1985). ,

The assessment that respondent made for each of the taxable years 2011,
2012, 2013, and 2014 and that is involved in respondent’s motion was based on the
Federal income tax (tax) retumn that petitioners originally filed for each of those
years. Petitioners did not file an amended tax return for any of the taxable years
2012, 2013, or 2014. However, they filed an amended tax return for the taxable
year 2011. On July 27, 2015, respondent assessed a deficiency with respect to that
amended tax return.

Thereafter on October 9, 2017, following respondent's issuance of the
notices of determination concerning collection action(s) under section 6320 and/or
6330 dated August 11, 2016 (notices) upon which this case is based, respondent
abated the deficiency for the taxable year 2011 that respondent had earlier assessed
on July 27, 2015,

In verifying that all administrative and legal requirements had been followed
during petitioners’ CDP hearing, respondent’s settlement officer relied on the
Internal Revenue Service’s certified transcripts (certified transcripts) for the
taxable years 2011, 2012, 2013, and 2014. With respect to the taxable year 2011,
the certified transcripts stated that petitioners had agreed to the deficiency that
respondent had assessed on July 27, 2015. To the extent the settlement officer
erred in relying on that statement in that transcript in verifying that all
administrative and legal requirements had been followed, any such error was
harmless. That is because, after respondent issued the notices on which this case is
based, respondent considered whether petitioners had in fact agreed with the
deficiency for the taxable year 2011 and concluded that they had not.
Consequently, on October 9, 2017, respondent abated the deficiency that
respondent had erroneously assessed on July 27, 2015, with respect to the amended
tax return that petitioners had filed for the taxable year 2011. See Nestor v.

Commissioner, 118 T.C. 162 (2002).
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Accordingly, for the reasons stated, it is hereby

ORDERED that respondent’s Motion for Summary Judgment, filed July 20,
2018, is granted. It is further

ORDERED that Mr. Kannry’s Motion for Summary Judgment, filed August
2, 2018, is denied. 1t is further

ORDERED that petitioner Jack S. Kannry's Motion for Leave to File a
Motion Under 91(f), filed September 10, 2018, is denied. It is further

ORDERED AND DECIDED that the determinations in the notices with
respect to the taxable years 2011, 2012, 2013, and 2014, upon which this case is
based, are sustained except that the “Amount on Lien” shown in the notice of
Federa] tax lien filing and your right to a hearing under IRC 6320 that respondent
sent to petitioners on March 10, 2016, is erroneous to the extent that that amount
includes the deficiency that respondent assessed on July 27, 20185, and thereafter
abated on October 9, 2017.

Petitioners are advised that they need not appear at the Court’s October 1,
2018, New York, New York, trial session because this case will not be called
from the calendar at that time given the action taken by the Court in this Order
and Decision.

(Signed) Joseph W. Nega
Judge

ENTERED: SEP 21 2018
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UNITED STATES TAX COURT
WASHINGTON, DC 20217

JACK S. KANNRY & JOYCE F. KANNRY,
Petitioners,
V. Docket No. 19091-16 L.

COMMISSIONER OF INTERNAL REVENUE,

Nt vt gl vt Vel gt s et ot

Respondent
ORDER

This case is before us on petitioners’ Motion to Vacate or Revise Pursuant to
Rule 162 (motion to vacate),' filed October 4, 2018.2 On October 11, 2018, this
Court issued an Order directing respondent to file a response to petitioners’ motion
to vacate on or before November 1, 2018. On November 1, 2018, respondent filed
a Response to Motion to Vacate or Revise pursuant to Rule 162. For the reasons
discussed below, we shall deny petitioners’ motion to vacate.

Background and Procedural History

The following material facts were not, and are not, the matter of a genuine
dispute.

Respondent assessed the taxes underlying the Federal tax lien at issue (lien)
pursuant to information sclf-reported by petitioners on their Federal income tax
returns for tax years 2011, 2012, 2013 and 2014 (vears at issue). On those returns

‘Unless otherwise noted, all section references are to the Internal Revenue Code, as
amended and in effect at all relevant times, and all Rule references are to the Tax Court Rules of
Practice and Procedure,

?On October 3, 2018, petitioners filed a Motion for Reconsideration of Findings or
Opinion Pursuant to Rule 161 that. We find that motion to be, in substance, identical to
petitioners’ motion to vacate. Further, because no opinion or findings of fact have beea rendered
in this case, a Rule 161 motion is inapposite, For that reason, and for the reasons elucidated
below, we deny petitioners’ motion under Rule 161.

SERVED Dec 17 2018
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petitioners reported tax due and owing for the years at issue, but they failed to
timely pay that tax,

On March 10, 2016, respondent mailed a Notice of Federal Tax Lien Filing
and Your Right to a Hearing under IRC 6320 (lien notice) to petitioners, with
respect to their unpaid tax for the years at issue. On April 11, 2016, petitioners
requested a CDP hearing with respect that lien notice. In their CDP hearing -
request petitioners sought only lien withdrawal, arguing that respondent’s filing of
that lien was premature because he had failed to provide petitioners a notice of
deficiency prior filing that lien.

Respondent’s Office of Appeals (Appeals Office) provided petitioners with
their requested CDP hearing on July 26, 2016. In that CDP hearing, the Appeals
Officer tasked with reviewing petitioners’ case considered the issues msedby
petitioners in the light of petitioners’ administrative file and tax transcripts. On
that record, the Appeals Officer determined that: (1) the present case did not
warrant lien withdrawal because the record failed to demonstrate respondent filed
the lien prematurely, or in any other manner out of compliance with applicable law
or procedure; (2) petitioners were not entitled to a notice of deficiency prior to the
assessment of their unpaid tax for the years at issue, as respondent’s assessment of
that tax was pursuant to information reported on the Federal income tax returns
filed by petitioners for the years at issue; and (3) the filing of the Federal tax lien
was appropriate in the light of petitioners’ sizable balance due, represented the
least intrusive means for the government to secure its interest in that unpaid tax,
Accordingly, on August 11, 2016, the Appeals Officer sustained the lien and
mailed to petitioners a notice of determination for each of the years at issue.

On August 29, 2016, petitioners filed a petition with this Court seeking
review of those notices of determination. In that petition, as relevant here, -
petitioners alleged that the Appeals Officer had erred by fhiling to recognize that
respondent had erroneously assessed a portion of their unpaid tax for 2011 (the
efToneous assessment contention), and had prematurely filed the lien with respect
to their unpaid tax for 2012, 2013 and 2014.

On October 9, 2017, respondent recognized and abated an erroneously
assessed portion of petitioners’ unpaid tax for 2011 (abatement for 2011).

On July 20, 2018, respondent filed a Motion for Summary Judgment
(respondent’s motion). On August 2, 2018, petitioners filed a Response to Motion
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for Summary Judgment opposing respondent’s motion (petitioner’s response), and
filed a competing Motion for Summary Judgment (petitioners’ cross-motion).

On September 21, 2018, this Court entered an Order and Decision (decision)
in this case. In that decision, the Court recognized that respondent’s abatement for
2011 functionally mooted petitioners’ erroneous assessment contention, and
rendered harmless any error on the part of the Appeals Officer in that respect. This
Court held, however, that petitioners’ response and cross-motion failed to establish
the existence of a genuine dispute of material fact with respect to the law
goveming our review of, or otherwise establish that petitioners were entitled to
Jjudgment as & matter of law with respect to the remaining issues in this case. For
that reason, and on the basis of the record before us, we granted respondent’s
motion and denied pefitioners’ cross-motion, holding that, not withstanding the
abatement for 2011, the Appeals Officer did not abuse her discretion in sustaining
the lien or in otherwise arriving at the conclusions detailed in the notices of
determination. :

Di on

Petitioners’ motion to vacate appears to argue that this Court erred by failing
to sufficiently consider the allegations and arguments made in petitioners’
response, cross-motion, and other filings in support thereof. Further, petitioners
allege that, in doing so, this Court erred in holding that petitioners failed to
demonstrate a genuine dispute of material fact that necessitated trial, or that
petitioners were otherwise entitled to a decision in their favor as a matier of law.

The granting of a motion to vacate or revise & decision rests within the
Court’s discretion. Vaughn v. Commissioper, 87 T.C. 164, 166-167 (1986). The
Court will not typically grant such a motion absent a showing of unusual
circumstance, substantial error, or other reason justifying relief. See e.g., Rule 1(b)
(cross referencing the Federal Rules of Civil Procedure); Fed. R. Civ. P. 60(b);

Brannon’s of Shawnee, Inc. v. Commissioner, 69 T.C. 999 (1978).

When faced with a motion for summary judgement, parties opposing
summary judgement cannot rest upon mere allegations or denials in their
pleadings, but must “set forth specific facts showing that there is a genuine dispute
for trial.” Rule 121(d). As this Court noted in its decision, a fact is material if it
impacts the outcome of the suit under governing law, and a dispute is genuine
when it is probative under the same. Anderson v. Liberty Lobby. Inc., 477 U.S.
242, 248-250 (1986).
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This Court has jurisdiction to review the Commissioner’s determinations as
detailed in a notice of determination resulting from a collection due process (CDP)
hearing. See sec. 6330(d). The law governing our review, in that sense, provides
that when the underlying liability is not properly at issue we review the
Commissioner’s determination for an abuse of discretion.? Goza v. Commissioner,
114 T.C. 176, 182 (2000). An abuse of discretion exists when the determination is
arbitrary, capricious, or without sound basis in fact or law. See Giamelli. v,
Commissioner, 129 T.C. 107, 111 (2007). Further, the scope of our review is
limited to only those issues properly raised by the taxpayer at his or her CDP
hearing, with the exception that we must review whether the Appeals Office
properly verified that the requirements of any applicable law or administrative

procedure have been met. Giamelli v. Commissioner, 129 T.C. 107, 115 (2007);
see Hoyle v. Commissioner, 131 T.C. 197, 202-203 (2008).

When reviewing the Commissioner’s determinations for an abuse of
discretion, we look to ensure that the Commissioner: (1) addressed any relevant
issue raised by a taxpayer relating to the collection of his or her unpaid tax; (2)
verified that the Secretary met all administrative and legal requirements; and (3)
considered whether the proposed collection action balances the need for the
efficient collection of taxes with the legitimate concern of the taxpayer that any
collection action be no more intrusive than necessary. See sec. 6330(c)(2).

At their CDP hearing, petitioners raised only a request for lien withdrawal.
That request was predicated on petitioners® belief that the filing of the lien was
premature because respondent had not issued notices of deficiency to petitioners
before assessing the unpaid tax underlying that lien. The Appeals Officer reviewed
petitioners’ administrative file and tax transcripts. She determined that petitioners
were not entitled to a notice of deficiency prior to the assessment of their unpaid
tax for the years at issue, because the assessment of that tax was undertaken
pursuant to information reported on the Federal income tax returns filed by
petitioners for the years at issue, Accordingly, she determined assessment of that
tax, and the subsequent filing of the lien complied with all applicable law and
administrative procedure. Further, the Appeals Officer determined that petitioners
bhad failed to demonstrate that they were entitled to lien withdrawal on any other

*Notwithstanding the error that gave rise to respondent’s abatement for 201 1, we do not
construe any of petitioners’ eonwnnons,hete,toeonstxmteadmpmeastothennndeﬂymg

liability. See Kovacevich v, Commissioner, T.C. Memo. 2009-160, slip op. at 12-15.
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grounds, and that the lien sufficiently balanced the government’s need for efficient
tax collection with the petitioners concemns regarding collection action,

In petitioners’ response and cross-motion, petitioners argued that the
Appeals Officer abused her discretion in arriving at those determinations. To that
end, petitioners alleged that the Appeals Officer erred as a result of her reliance on
petitioners’ tax transcripts. Notwithstanding the issues underlying the abatement
for 2011, however, petitioners failed set forth a factual showing sufficient to allow
this Court to reasonably infer that the Appeals Officer abused her discretion by
relying on petitioners’ tax transcripts for the years at issue, or otherwise support
their allegations of error. And in our decision we held accordingly.

Petitioners raise those same contentions, now, in their motion to vacate.
Further, petitioners argue that this Court substantially emred by failing to give
adequate consideration the “unusual circumstances” underlying their factual
allegations, and by holding that petitioners failed to demonstrate a genuine dispute
of material fact that necessitated trial, or otherwise demonstrate that they were
entitled to a decision in their favor as a matter of law, We disagree. This Court
fully considered petitioners allegations and arguments, and determined that they
were either umsupported by the record, moot, or irrelevant to the law goveming the
issues presented by this case, Petitioners® motion, here, fails to demonstrate any
defect in, or exceptional circumstance surrounding, our decision that might |
constitute a justifiable ground for granting the relief sought in their motion to
vacate. Petitioners’ attempt to rehash their previously rejected arguments through
this motion to vacate is inappropriate, See Estate of Quick v. Commissioner, 110

T.C. 440, 441-442 (1998).
After due consideration and for cause, it is

ORDERED that petitioners” Motion for Reconsideration of Findings or
Opinion Pursuant to Rule 161, filed October 3, 2018, is denied. It is further

ORDERED that petitioners” Motion to Vacate or Revise Pursuant to Rule
162, filed October 4, 2018, is denied. )

(Signed) Joseph W. Nega
Judge

Dated: Washington, D.C,
December 14, 2018
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42 U.S. Code § 5121 - Congressional findings and declarations | U.S.... https://www.law.cornell.edwuscode/text/42/512 1

LII > U.S. Code > Title 42. THE PUBLIC HEALTH AND WELFARE
> Chapter 68. DISASTER RELIEF

> Subchapter 1. FINDINGS, DECLARATIONS, AND DEFINITIONS
> Section 5121. Congressional findings and declarations

42 U.S. Code §5121. Congressional findings and
declarations

U.S. Code Notes

(a) The Congress hereby finds and declares that—

(1) because disasters often cause loss of life, human
suffering, loss of income, and property loss and damage; and

(2) because disasters often disrupt the normal functioning of
governments and communities, and adversely affect
individuals and families with great severity;

special measures, designed to assist the efforts of the
affected States in expediting the rendering of aid, assistance,
and emergency services, and the reconstruction and
rehabilitation of devastated areas, are necessary.

(b) It is the intent of the Congress, by this chapter, to provide
an orderly and continuing means of assistance by the Federal
Government to State and local governments in carrying out their
responsibilities to alleviate the suffering and damage which result

1 of4 6/20/2020 2:42 PM
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42 U.S. Code § 5121 - Congressional findings and declarations | U.S.... hitps://WWW.1aW.COMMEH.SaW USCOUL! WU 42/ 7 1

20f4

from such disasters by—

(1) revising and broadening the scope of existing disaster
relief programs;

(2) encouraging the development of comprehensive disaster
preparedness and assistance plans, programs, capabilities,
and organizations by the States and by local governments;

(3) achieving greater coordination and responsiveness of
disaster preparedness and relief programs;

(4) encouraging individuals, States, and local governments
to protect themselves by obtaining insurance coverage to
supplement or replace governmental assistance;

(5) encouraging hazard mitigation measures to reduce losses
from disasters, including development of land use and
construction regulations; and

(6) providing Federal assistance programs for both public
and private losses sustained in disasters [11

(Pub. L. 93-288, title I, § 101, May 22, 1974, 88 Stat. 143; Pub. L.
100-707, tite 1, § 103(a), Nov. 23, 1988, 102 Stat. 4689.)

s j.S. Code
Toolbox

Law about...
Articles from Wex

Table of Popular
Names

Parallel Table of
Authorities

6/20/2020 2:42
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26 U.S. Code § 165 - Losses | U.S. Code | US Law | LH / Legal Inform... https://www.law.cornell.edu/uscode/text/26/16¢

LII > U.S. Code > Title 26. INTERNAL REVENUE CODE
> Subtitle A. Income Taxes > Chapter 1. NORMAL TAXES AND SURTAXES

> Subchapter B. Computation of Taxable Income
> Part VI. ITEMIZED DEDUCTIONS FOR INDIVIDUALS AND CORPORATIONS

> Section 165. Losses

26 U.S. Code § 165 - Losses

U.S. Code Notes

(i) DISASTER LOSSES

(1) ELECTION TO TAKE DEDUCTION FOR PRECEDING YEAR
Notwithstanding the provisions of subsection (a), any loss
occurring in a disaster area and attributable to a federally
declared disaster may, at the election of the taxpayer, be
taken into account for the taxable year immediately preceding
the taxable year in which the disaster occurred.

(2) YEAR OF LOSS

If an election is made under this subsection, the casualty
resuiting in the loss shall be treated for purposes of this title
as having occurred in the taxable year for which the deduction
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Part I

Section 165.--Losses

26 CFR 1.165-11: Election in respect of losses attributable to a
disaster.
(Also § 139, 1033; 1.1033(1)~-1.)

Rev. Rul. 2003-29

Under § 165(i) of the Internal Revenue Code, if a taxpayer
suffers a loss attributable to a disaster occurring in an area
subsequently determined by the President of the United States to
warrant assistance by the Federal Government under the Disaster
Relief and Emergency Assistance Act, 42 U.S.C. §§ 5121-5204c
(1988 & Supp. V 1993) (the Act), the taxpayer may elect to claim
a deduction for that loss on the taxpayer's federal income tax
return for the taxable year immediately preceding the taxable
yvear in which the disaster occurred. For purposes of § 165(i), a
disaster includes an event declared a major disaster or an
emergency under the Act.

Section 1.165-11(e) of the Income Tax Regulations provides
that the election to deduct a disaster loss for the preceding
year must be made by filing a return, an amended return, or a
claim for refund on or before the later of (1) the due date of
the taxpayer's income tax return (determined without regard to
any extension of time to file the return) for the taxable year in
which the disaster actually occurred, or (2) the due date of the
taxpayer's income tax return (determined with regard to any
extension of time to file the return) for the taxable year
immediately preceding the taxable year in which the disaster
actually occurred.

The provisions of § 165(i) apply only to losses that are
otherwise deductible under § 165(a). An individual taxpayer may
deduct losses if they are incurred in a trade or business, 1f
they are incurred in a transaction entered into for profit, or if
they are casualty losses under § 165(c) (3).

A determination by the President that an area warrants
assistance by the Federal Government under the Act is also
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26 U.S. Code § 6501 - Limitations on assessment and collection | U.S... https://www.law.cornell.edw/uscode/text/26/6501

10f17

LIT > U.S. Code > Title 26. INTERNAL REVENUE CODE

> Subtitle F. Procedure and Administration > Chapter 66. LIMITATIONS
> Subchapter A. Limitations on Assessment and Collection

> Section 6501. Limitations on assessment and collection

26 U.S. Code § 6501. Limitations on assessment
and collection

U.S. Code Notes

(a) GENERAL RULE

Except as otherwise provided in this section, the amount of any
tax imposed by this title shall be assessed within 3 years after the
return was filed (whether or not such return was filed on or after
the date prescribed) or, if the tax is payable by stamp, at any
time after such tax became due and before the expiration of 3
years after the date on which any part of such tax was paid, and
no proceeding in court without assessment for the collection of
such tax shall be begun after the expiration of such period. For
purposes of this chapter, the term “return” means the return
required to be filed by the taxpayer (and does not include a
return of any person from whom the taxpayer has received an
item of income, gain, loss, deduction, or credit).

(b) TIME RETURN DEEMED FILED

(1) EARLY RETURN

6/20/2020 3:43 PM
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26 U.S. Code § 6212 - Notice of deficiency | U.S. Code | US Law | LIL... https://www.law.cornell.edwuscode/text/26/6212

LII > U.S. Code > Title 26. INTERNAL REVENUE CODE

> Subtitle F. Procedure and Administration > Chapter 63. ASSESSMENT

> Subchapter B. Deficiency Procedures in the Case of Income, Estate, Gift, and
Certain Excise Taxes

> Section 6212. Notice of deficiency

26 U.S. Code §6212. Notice of deficiency

U.S. Code Notes

(a) IN GENERAL

If the Secretary determines that there is a deficiency in respect of
any tax imposed by subtitles A or B or chapter 41, 42, 43, or 44
he is authorized to send notice of such deficiency to the taxpayer
by certified mail or registered mail. Such notice shall include a
notice to the taxpayer of the taxpayer’s right to contact a local
office of the taxpayer advocate and the location and phone
number of the appropriate office.

(b) ADDRESS FOR NOTICE OF DEFICIENCY

(1) INCOME AND GIFT TAXES AND CERTAIN EXCISE TAXES

In the absence of notice to the Secretary under section 6903
of the existence of a fiduciary relationship, notice of a
deficiency in respect of a tax imposed by subtitle A, chapter
12, chapter 41, chapter 42, chapter 43, or chapter 44 if
mailed to the taxpayer at his last known address, shall be
sufficient for purposes of subtitle A, chapter 12, chapter 41,

1of6 6/20/2020 4:02 PM
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chapter 42, chapter 43, chapter 44, and this chapter even if
such taxpayer is deceased, or is under a legal disability, or, in
the case of a corporation, has terminated its existence.

(2) JOINT INCOME TAX RETURN

In the case of a joint income tax return filed by husband and
wife, such notice of deficiency may be a single joint notice,
except that if the Secretary has been notified by either spouse
that separate residences have been established, then, in lieu
of the single joint notice, a duplicate original of the joint notice
shall be sent by certified mail or registered mail to each
spouse at his last known address.

(3) ESTATE TAX

In the absence of notice to the Secretary under section 6903
of the existence of a fiduciary relationship, notice of a
deficiency in respect of a tax imposed by chapter 11, if
addressed in the name of the decedent or other person
subject to liability and mailed to his last known address, shall
be sufficient for purposes of chapter 11 and of this chapter.

(c) FURTHER DEFICIENCY LETTERS RESTRICTED

(1) GENERAL RULE

If the Secretary has mailed to the taxpayer a notice of
deficiency as provided in subsection (&), and the taxpayer
files a petition with the Tax Court within the time prescribed in
section 6213(a), the Secretary shall have no right to
determine any additional deficiency of income tax for the
same taxable year, of gift tax for the same calendar year, of
estate tax in respect of the taxable estate of the same
decedent, of chapter 41 tax for the same taxable year, of
chapter 43 tax for the same taxable year, of chapter 44 tax for
the same taxable year, of section 4940 tax for the same
taxable year, or of chapter 42 tax, (other than under section
4940) with respect to any act (or failure to act) to which such
petition relates, except in the case of fraud, and except as

20f6 6/20/2020 4:02 P
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provided in section 6214(a) (relating to assertion of greater
deficiencies before the Tax Court), in section 6213(b)(1)
(relating to mathematical or clerical errors), in section 6851 or
6852 (relating to termination assessments), or in section
6861(c) (relating to the making of jeopardy assessments).

(2) Cross REFERENCES For assessment as a deficiency
notwithstanding the prohibition of further deficiency letters, in
the case of—

(A) Deficiency attributable to change of treatment with respect to
itemized deductions, see section 63(e)(3).

(B) Deficiency attributable to gain on involuntary conversion, see
section 1033(a)(2)(C) and (D).

(C) Deficiency attributable to activities not engaged in for profit, see
section 183(e)(4).

For provisions allowing determination of tax in title 11 cases, see
section 505(a) of title 11 of the United States Code.

(d) AUTHORITY TO RESCIND NOTICE OF DEFICIENCY WITH
TAXPAYER’'S CONSENT

The Secretary may, with the consent of the taxpayer, rescind any
notice of deficiency mailed to the taxpayer. Any notice so
rescinded shall not be treated as a notice of deficiency for
purposes of subsection (c)(1) (relating to further deficiency
letters restricted), section 6213(a) (relating to restrictions
applicable to deficiencies; petition to Tax Court), and section
6512(a) (relating to limitations in case of petition to Tax Court),
and the taxpayer shall have no right to file a petition with the Tax
Court based on such notice. Nothing in this subsection shall
affect any suspension of the running of any period of limitations
during any period during which the rescinded notice was
outstanding.

(Aug. 16, 1954, ch. 736, 68A Stat. 770; Pub. L. 85866, title I,
§§ 76, 89(b), Sept. 2, 1958, 72 Stat. 1661, 1665; Pub. L. 88-272,
title I, § 112(d)(1), Feb. 26, 1964, 78 Stat. 24; Pub. L. 91-172, title

hitps://www.law.cormell.edwuscoae/ TEXy Lo/ 02

6/20/2020 4:02 .
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LIT > U.S. Code > Title 26. INTERNAL REVENUE CODE

> Subtitle F. Procedure and Administration > Chapter 63. ASSESSMENT

> Subchapter B. Deficiency Procedures in the Case of Income, Estate, Gift, and
Certain Excise Taxes

> Section 6213. Restrictions applicable to deficiencies; petition to Tax
Court

26 U.S. Code § 6213. Restrictions applicable to
deficiencies; petition to Tax Court

U.S. Code Notes

(a) TIME FOR FILING PETITION AND RESTRICTION ON ASSESSMENT
Within 90 days, or 150 days if the notice is addressed to a person
outside the United States, after the notice of deficiency
authorized in section 6212 is mailed (not counting Saturday,
Sunday, or a legal holiday in the District of Columbia as the last
day), the taxpayer may file a petition with the Tax Court for a
redetermination of the deficiency. Except as otherwise provided
in section 6851, 6852, or 6861 no assessment of a deficiency in
respect of any tax imposed by subtitle A, or B, chapter 41, 42,
43, or 44 and no levy or proceeding in court for its collection
shall be made, begun, or prosecuted until such notice has been
mailed to the taxpayer, nor until the expiration of such 90-day or
150-day period, as the case may be, nor, if a petition has been
filed with the Tax Court, until the decision of the Tax Court has
become final. Notwithstanding the provisions of section 7421(a),
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the making of such assessment or the beginning of such
proceeding or levy during the time such prohibition is in force
may be enjoined by a proceeding in the proper court, including
the Tax Court, and a refund may be ordered by such court of any
amount collected within the period during which the Secretary is
prohibited from collecting by levy or through a proceeding in
court under the provisions of this subsection. The Tax Court shall
have no jurisdiction to enjoin any action or proceeding or order
any refund under this subsection unless a timely petition for a
redetermination of the deficiency has been filed and then only in
respect of the deficiency that is the subject of such petition. Any
petition filed with the Tax Court on or before the last date
specified for filing such petition by the Secretary in the notice of
deficiency shall be treated as timely filed.

(b) EXCEPTIONS TO RESTRICTIONS ON ASSESSMENT

(1) ASSESSMENTS ARISING OUT OF MATHEMATICAL OR CLERICAL
ERRORS
If the taxpayer is notified that, on account of a mathematical

excess of that shown on the return is due, and that an
assessment of the tax has been or will be made on the basis
of what would have been the correct amount of tax but for the
mathematical or clerical error, such notice shall not be
considered as a notice of deficiency for the purposes of
subsection (a) (prohibiting assessment and collection until
notice of the deficiency has been mailed), or of section
6212(c)(1) (restricting further deficiency letters), or of section
6512(a) (prohibiting credits or refunds after petition to the
Tax Court), and the taxpayer shall have no right to file a
petition with the Tax Court based on such notice, nor shall
such assessment or collection be prohibited by the provisions
of subsection (a) of this section. Each notice under this
paragraph shall set forth the error alleged and an explanation
thereof.

(2) ABATEMENT OF ASSESSMENT OF MATHEMATICAL OR CLERICAL
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LIT > U.S. Code > Title 26. INTERNAL REVENUE CODE

> Subtitle F. Procedure and Administration > Chapter 66. LIMITATIONS
> Subchapter A. Limitations on Assessment and Collection

> Section 6502. Collection after assessment

26 U.S. Code §6502. Collection after assessment

U.S. Code Notes

(a) LENGTH OF PERIOD Where the assessment of any tax imposed
by this title has been made within the period of limitation properly
applicable thereto, such tax may be collected by levy or by a
proceeding in court, but only if the levy is made or the
proceeding begun—

(1) within 10 years after the assessment of the tax, -
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@ Your Rights
as a Taxpayer

This publicetion explains your rights as a taxpayer and the processes for examination, appeal, coftection, and refunds.

Also avaliable In

i

The Taxpayer Bill of Rights

1. The Right to Be Informed

Taxpayers have the right to know what they need to do to
comply with the 1ax laws. They are entitied to clesr
explanations of the laws and IRS procedures In all tax forms,
Instnyctions, publications, notices, and comespondance, Thoy
have the right to be Informed of IRS decisions about their tax
accounts and to recaive clear explanations of the outcomes,

2. The Right to Quality Service

Taxpaysrs have the right to receive prompt, courteous, and
professional assistance in their deallngs with the IRS, to be
spoken to in a way they can easfly understand, o recelve clear
and easily understandabl

to spezk to a supervigor about inadequate service.

3. The Right to Pay No More than the
Correct Amount of Tax

Taxpayers have the right to pay only the amount of tax legally
due, including interest and penalties, and to have the IRS
apply all tax payments properly.

4, The Right to Challenge the IRS’s Position
and Be Heard
thethoﬂghtioralsoob}eemmm
additional documentation in response to formal IRS actions or
proposed actions, to expect that ths IRS wili consider their
timely objections and documentatton promptly and falrly, and
to receive a response If the iRS does not agres with their
position.

5. The Right to Appeal an IRS Declision in an
Independent Forum

Taxpayers are entitied 10 a fair and impertial administrative
appeal of most IRS decisions, including many penahties, and
have the rdght 10 recelve a written response regarding the
Office of Appeals' decision. Taxpayers generally have the right
to take their ceses to court,

8 communications frem the IRS, and

© 8. The Hight to Retain Representation

6. The Right to Finality

Taxpayers have the right to know the maximum amount of
tima they have to’ challenge the IRS’a postion as well as the
maximum amount of time the IRS hes 1o audit a particular tax
year or cofiect a tax debt. Taxpayers have the right 1o know
when the IRS hse finished an sudtt,

7. The Right to Privacy

Taxpayers have the right to expect that any IRS inguiry,
examination, or enforcement action will comply with the law
and be no more intrusive than necossary, and will respect all
due process rights, including search and seizure protections
&nd will provide, where appticable, a collection due process

8. The Right to Confidentiality

Taxpayers hava the right fo expact that any information they
provide to the IRS will not be disclosed unless euthorized by
the taxpayer or by law. Taxpeyers have the right 10 expect
appropriate action Wil be taken against employees, ratum
preparers, and others who wrongfully use or discioss taxpayer
retum information,

Taxpayers have the right to retain an authorized representative
of their chaice to represent them in thelr dealings with the
IRS. Taxpayers hava the right to saek assistance from & Low
Incorne Taxpayer Clinic If they cannot afiord representation.

10. The Right to a Fair and Just Tax System

Taxpayers have the right to expect the tax system 1o consider
facts and circumatances that might affect their underlying
fiabilities, abifity to pay, or ability to provids information timely.
Taxpayers have the right to recelve assigtance from the
Taxpayer Advceate Sesvice if they are experiancing financial
difficulty or If tha IRS has not resoived their tax issues properly

thmmughusmmw\mm

L P,

The IRS Mission

Provide America’s laxpayers top-quallty service by helping them understand and mest
their tax responsibliities and enforce the law with integrity and falmess to all.

Pybaesation 1 (Rev. 12-2014) Catalog Number 84731W Department of tho Trassury internal Rovenue Servisy www.irs.gov

29-7



33a

- -

* ganuluxﬁzsuwé
P.0. BOX 9019 In reply refer to: 0137261047
HOLTSVILLE NY 11742-9019 .Jan. 17, 2013 LTR é72C 0
o 130-28-6237 201112 30
00003752

BODC: SB

JACK 5 & JOYCE F KANNRY
515 E 79TH ST PH B
NEW YORK NY 10075-0781

06673

Social Security Number: 130-28-6237
Tax Period(s): Dec. 31, 2011

Form: ioao

Dear Taxpayver:
Thank you for vour correspandence dated Dec. 26, 2012.

We received your pavment of $20,000.00, dated July 16, 2011. This
payment was applied to vour Form 1040 for the tax period ending
Dec. 31, 2009.

Your payvment of $5,000.00 dated 4/16/2011, check number 1766 was
received with vou extension to file for tax vear 2010. Therefore it
was applied against vour 28010 tax obligation. The check for
$20,000.00, check number 1943 and dated 7/16/2011 stipulated it was to
be applied to the year 2009,

If you need forms, schedules or publications to respond to this
letter, you can obtain them by visiting the IRS website at www.irs.gov
or by calling 1-800-TAX-FORM (1-800-829-3676).

If you have any questions, please call us toll free at 1-800-829-8374.

If you prefer, you may write to us at the address shown at the top
of the first page of this letter.

Your account has been coded as being a victim of hurricane Sandy.
Therefore, vou will be entitled to all provisions pravided by FEMA.

Whenever you write, please include this letter and; in the spaces
below, give us your telephone number with the hours we can reach you.
Also, vou may want to keep a copv of this letter for vour records.

Telephone Number ¢ ) ' Hours

We apologize for any inconvenience and thank you for vour cooperation.

29-8



JACK S & JOYCE F KANKNRY
6§15 E 79TH ST PH B
NEW YORK NY 10075-0781

Enclosure(s):
Copy of this letter

34a

. 0137261047
Jan. 17, 2013 LTR é72C 0
130-28-6237 201112 39

00003753

Sincerely yours,

MW

Andrea Vaushan;‘Dept. Mgr.
Toll Free Dept. 2, Op 1
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Disastar Rescurce Guide for individuals end Businesses

5. Disaster Tax Losses

A casualty is the damage, destruction, or loss of praperty resuiting from an identifiable event
that is sudden, unexpected, or unusual, if you experience damage to personal,
income-producing, or business property, you may be able to claim a casualty loss deduction on
your tax retumn., .

- You generally must deduct a casualty loss in the year it occcurred. However, if the property was

damaged as a result of a federally declared disaster you can chcose to deduct that loss on your
return for the tax year immediately preceding the year in which the disaster happened. A
federally declared disaster Is a disaster that took place in an area declared by the President to be
eligible for federal assistance under the Robert T. Stafford Disaster Relief and Emergency
Assistance Act. A list of areas warranting public or individual assistance (or both) is available at
the Federal Emergency Management Agency (FEMA) web site at www.fema.gov. If you have
already filed your return for the preceding year, you may clalm the loss by filing an amended
return, Form 1040X. if you elect to deduct your allowable (0ss on your prior year return, you must
generally do so by the due date of the return for the year In which the disaster actually occurred,
without extensions.

To determine the amount of your casualty loss you must:
1. Determine your adjusted basis In the property before the casualty
2. Datermine the decrease in fair market value of the property as a result of the casualty

3. From the smaller of the amounts you determined in steps one and two subtract any
insurance or other reimbursement you receive or expect to receive

Your adjusted basis in a property is generally what you paid for the property, increased or
decreased, as a result of certain events. If you acquired the property in some other manner such
as inheriting it or recelving it as a gift, you must figure your basis in a different manner. IRS
Publication 551, Basis of Assets, explains how to figure your basis.

Fair market value is the price at which you could sell your property to 2 willing buyer when
neither of you has to self or buy and both know all the refevant facts. The decrease In fair market
value used to figure the amount of the casualty loss is the difference between the property’s fair
market value immediately before and immediately after the casualty. Fair market value is
generally determined through a2 competent appraisal. Absent a competent appraisal the cost of
cleaning up or making certain repairs is acceptable under certain conditions as evidence of the
decrease in fair market the section in Publication 547, entitled “Figuring a Lass,” for situations in
which cost of repairs may be used.
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. Department of the Treasury

Instructions for Form 1040X Internal Revenue Service

(Rev. December 2011)

Amended U.S. Individual income Tax Return

Section references are to the intemal Revents Code unless 15 Page

otharwise noted. Part lil—ExplanatfonofChanges ................... 1

Contents Pego PaidPrepsrer ............ tirsieaianans Creeiaas 1

General Assombling YourRetum................ ... 1
Paparwork Reduction AciNotice . ................... 12
Estimates of TaxpayerBurgen .......... Wreareen veo 12

Wanholding
Ling 12—Estmeted TaxPaymams . .......cccv0ves -]
Line 13~~Eamed Income Cret (EIC) ........... ... 9
Lrg14—RefundableCredits . . ................... 9
Lins 15—Amount Pald With Extonsion or
TaxtROAIM .. o.veeviervninoaes crrseracr s 10
Lna16—TomI Payments .. ........ccnv0neenens 10
Refund eTAmount YouOwa . ........... Crreriane 10
Ling 17«Overpayment . . .. .c.ccicnveacienerans 10
Lh’ceﬂ-—hwumwabh?ol’aym‘ru el 10
Line10—AMOUMtYOUOWS .. ......corveereannen 10

---------------------------

General Instructions

What's New
mlnsmmapmontl!s.gwbrmmm
rm1mmmm WWW, 1
1mmuh%bummwmmwmn
posted on that pége.

Form 1040X will be your new tax retum, your
mwmummmm you make
on Form 1040X ynder tha columns headed Cornect amount and
Comoct number or amount are the entriag you wouid have
m«:mmmmnmmm

s o o o a0
retum you sre amending.

To compiete Form 1040X, you will need:
F«mimmmmaammm;

copy of the retum you ere amending (for axample, 2009

m10¢0),hdudhuwpwﬂmﬁmm,mm

Purpose of Form

Use Form 1040X 1o do the following.
%Fm1m.1m1m 1040NR, or

deading (seo
-abfdeth)
by the IRS, However,
mtlnduda McrmmasonFamimmey

due to a losg ar unused credit.

mFonnwds.ApMonbf
I:fonmﬁm. Loss uadnamybadt Zardlha
] or onpage
discussion on camyback claims on page 3.
File a separats Ferm 1040X for oach yoar

L { changing fadarel also
ey o6 1 Hange your Siat Tohu. o

Noto. Allow 8 to 12 woeks for Fonm 1040X to be processed.
A IfymﬁeFolqumtdamanfmduuedﬁm

the affowable amount, bo
amﬂydﬁ%ﬁhm W %

Displaced individuals. . ... . ... 49 foremanecis rfurd claim or credl on pege 2.
LingS1—Dapendonds ... ...........cociuuiinan 11 Do not fila Form 1040X If you are requasting a refund of
Pert ll—Presidantial Election Campaign Fund . ......... " end interest o an eddition to tae that you have
Jen 13,202 Cel. No. 11382H

79 -0
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Do o the Treasury ~ Intemal Revenuo Senice

5 1 040)( J Amended U.S, Individual Income Tax Return ‘ OMB No. 1545-0074
(Rav. December 2012) » informaticn about Form 1040X and its coparale instrustions ie at www.lrs.goviform 1040x,
This retum is for calendar year [Jz012 19201t L2010 L2009 x etsnjw ™ mrw.«mm [
Other year. Enter one: calendar year or fiscal year (month and year ended): I205 7€ Stcv/ERaNDe
Your first nama and Inttiaf Last name

JBCK 5, KANMRY
H 8 Joint retum, spouae's first name and inttial Lost name

JOYCE £ ) KanRY
Homo addrass (numbst and stroet, f you have a P.Q, box, 896 instructions. Apt. ne,

S5 Ensr T SIReeT : Pu-8 [2: .964- T720

Clty, town or post office, $ta10, and ZIP code. It you have a foreiph address, alse complste spaces below (see Instructions).

NEwW YORKZ, NY [00TS
Foreign country mame Foroign province/state/county Fereipn postal code

Amended return filing status. You must check one box even if you are not changing your fillng status.
Caution. In general, you cannot change your fiing slatus from Joint to separats relums after the due date.

DO singte Married fling jalntly [J Mentad fitng separately
[ Qualitying widowier) Headofmmumtheqmwmpmmbammmmmmmmm
Use Part il on the back to explain any changes A Srignolamaunt] B Nolohange— | o comont
e M" o emoun!
income and Deductions (see instuctions) mPadm
1 Adjusted gross income. If net operating loss {NOL) camyback is
included,checkhere . . . . . . . . . . . . ... 0| 1 | 423,451 ' o 123,451
2  ltemized daductions or stendarddeduction . . . . . . . . . [ 2 | T4 |#1i4, 944 | 34, 658
3 Sublractine2fromfnet . . . . . . . . . . . . ... 3 r%&gy - |14 Ga4 55 783
4 Exemptions, If changing, complete Part I on page 2 and enter the
amountfromiine30 . . . . . . . . . . e 41 J400 O 7,400
§__ Taxable income. Subtractﬂneﬁromlhea .......... ] 1_5.337 -1i4,9441 51,383
Tax Liability

8 Tax. Enter method used to figure tax: ORIGAAL PER TAY ComPuTATaN )
WORK SHEBY * CORELT AMONT pER 21t TRX TABLE 6 34644 | ~27,7%8 6,855

7 Credits. If general business credil camyback Is included, check

RBMB, . . & v e e e e e e e e e e e e »[l 7 O (¢} <
8  Subtract line 7 from line 8. If the result is zero or less, enter -0~ . . . | 8 34,444 |- 71,160
9 Other taxes (AMT + SELF-BMPORENT. HOWEROLD EMPLOWENT) [ g [ =3 907 AT
Totaltex. AddfinesBand® . . . . . . . . . . . s e . lT10 ‘éﬁgj—azzaa 45 606
Paymenbs :
11 Federal income tax withheld and excess sacial security and tier 1 RRTA
tax withheld (f changing, seainstructions) . . . . . . . . . . 11 10,830 o lo 830
12 Estimated tax payments, including amount applied from prior ysar's .
FOMUM . v ¢ v e v e e e e e e e e e e e 12 10,000 0 1@,000
13 Eemedincomecmdit(EIC) . . . . . . . . . . . v e . . 13 (] o] o
14  Refundabie credits rom Schedulefs) {Jes1z or DM«Fonn(s) D2439 . |
Cla13s [(Js4os Dssot [Jse12 oos-2011) Clssas  [lidda, ¥ ‘.
DJasss or [lother {spectty): 14 ¢ @] 9
15  Total amount paid with request for extension of time to file, fax pald with original return, and additional | -
taxpaidafiertetumwasfiled . . . . . . . . L L 0 L 0 L o s e e e e 15 33562
16 Total payments. Addllnes 11through 15 . . . . . . . . . . . . . . . . . . . 6] 74,392
Refund or Amount You Owe (Note. Allow 5~12 weeks te procass Form 1040.X)
17  Overpayment, if any, as shown on original retum or as previously adjusted by the IRS. . . . . . 17 Q
18  Subtract 8ne 17 from line 15 {if less than zero, seeinstructions) . . . . . . . . . . . . . 18 24,392
19  Amount you owe. If line 10, column C, is more than fine 18, enter the ditfierence . . . 19 21,214
20 if line 10, column G, is less than line 18, enter the difierence. Th}sistheamoumoverpaldonthlsmtum 20
Amountofine 20youwantrefundedtoyou . . . . . . . . . . . . . . . . . .. 21
22 Amountof ins 20 you want d to enter estimated tax . [22 S TN |
Complate and sign this form on Paga 2,
For Paparwork Redustion Act Notice, see Instrustions. Cat. No. 113601 Form $040X (Rev. 122013

29-1i
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o 6251 Altemative Mlnimﬁm Tax—Individuals OMB No. 15450074
» See separate instructions, 201 1 AMENDET
Bl Rt Earvco () » Attach to Ferm 1040 7 Form 1040MR. Atachment 30

shown on Form 1040 or Formn 1030NR Yuuda!amm

Namels)
CK S, &.J BNNEY e
Alternative Minimum Taxable income (See instructions for how to complets sach line.)

1 Hfiing Schedule A (Form 1040), enter tho amourt from Fom 1040, (ine 41, and go t line 2. enter ’+

amount irom Form 1040, iine 88, and go to fire 7. (if tess then zero, enter 8s a negative amount) (172741 —1)4/
2 Medical and dantal. Emeru\eumnarodeMbAFonmmm,wwd orzs%(.OZSJotFomww line 38, 4
Zeroorless, enter-0- . . . . PR PO '
TuuﬂmnsmsduhMmewW).lEMQ - .
mmmmmmuummmcwmmmwmmwmm .
Mnmmmsamawm1mmz7 NN c e e e e
mmmmmo.mewaunm . . . e v e e
mmmmmmmmumn

Depiation (dliference betwoen regular tax and AMT) . . . ..

Net aperating loss deduction from Form 1040, Eine 21, Ezmrnsaposmeunm . .

Aliernative tax net operating {oss daduction. . e . .
mmmmmmwmmmm ..... o e e
Qualifled small businass stock (796 of galn excluded under sectfon 1202} . . . e e 4 e
MdlmMWMdMMMMMM e e v e s
Estates and trusts (amount from Schediie K-1 (Form 1041), box 12, code A} . e e -
Electing targe partnerships (amaunt from Schedute K-1 (Form 1065-B), box 8) . e e 0.
Dispostiion of property (differance between AMT ond regulartax galnorioss) . . . e
MmMpmdmmm1mmmmmmmwmn

Passive activities {ditference batween AMT &nd reguiar tax Income o7 ioss) e e .
Loss timitations (difference betwaeen AMT and segutartax incomoorloss) . . . . . . -
.Wm(ﬁmmmmmm e e e e e e e e e e e
- Long-term contracts {difference between AMT and reguiar tax income) . | e .
Mining costs (difference between regulartexend AMT) . . . “ e - e s
wwwmmmmmmwm e e e
mmmwmmmwm1 1987, . P

BRBREBRNLBBIIFAGRdN230evonsa

mmmmmm1w«mnmmﬂwmwwmnh

J8,197

[0.58,

748

awnqama.u!u

M hsbgshah

{44942

more than $223 ] . . . .
Im A!tamathmmlﬂumm'raxm

20 Exampiion. (if you were under age 24 at the end of 2011, 589 instructions.)

{F your filing status I5 . . . AND fine 28 s not over.,.. THEN enteron line 29,..

. Singisorheadothousshald . . . . . $12560 . . . . . . $48,450
Mamisd fiing jointly or qualifying widow{or) . 150,080 ., . . . . . 74,450
Merlod fifng ceperataly. . . . . . . TS000 . . . . . . 87,225
it ine 28 is over the amount shown ahove for your filing status, ses Instructions.

30 smnmmmmuzs.nmmm.gotumm.wmoru.m-o-mmmmum 33,
and 35, endgotofine84 . . . e e e e s

31 -Hmmﬁ&yﬁmﬁﬁﬁu%ﬂ.mwwﬂumbrmemwwm
« If you reportod capital gain distfixstions directly on Form 1040, fine 13; you reporied quafified dividends

on Fanm 1040, ine 95; or you had a gin on both Enes 15 and 16 of Schedids D (Form 1040} (as refigurod
for the AMT, if necessary), compiate Fast 1) on tha back end anter the amount from ling 54 heve.

« A5 cthors: I lins SO I $175,000 or fogs ($67,500 of fass If menfiod fiing saparetely), muuttiply Ene 30 by 26% (26).
Mmhmnmmmmmmmumﬂmwmmm

83 Tenietive ninimum tax. Subtractfne 32 komiined1 . . . . , .

34 Tax from Form 1040, (ine 44 (minus any tax from Form 4972 and mmmm ﬁ'omForm104D.
ine 47). Hywwedsmedu!erﬁgmemwgﬂwmmmﬁneMdFumwwmmm
without using Scheduls J (see instructions) . . . . B

35 M&Mmﬁneadmmwss.ﬂmorhs.m-o- Bﬂuhmardmmn‘lmo.&mw.

<

1440

1a492

ﬂs

18,378

ga"f.

83z8

_£956

Rlg -

11427

For Paperwork Roduction Azt Notice, 500 your tax retumn instructions. Cut. Ne, 185008

Forn 6251 1)
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LTI

- internal Revenue Service

Department of the Treasury

Small Business and Self-Employed
-
Date: May 13, 2015 1040
(. ¥ December 31, 2011
’ JOYCEFR Co
JACKS & ‘ 'FANNRY
e SIS BISTH § HE . August 28, 2013
NEWYORK-NY 10075-0781 Peraen to Conmece
Judy Washington
Contact Tolsphdnie Numbar:
{212) 4381207
Empioyoe idsntitization Number:
0245349
- 429t dutw to Respond to ks Lotten;
June 12, 2013
Dear JACK S & JOYCE F KANNRY:
Wegyaminedyo&chimmdpromse: _ :
O Mdd&umunuﬁmhtbcmobmthaﬁonmlfymmmw

] pleaseslgnandreﬁnn'ihnenclwed?omzzw, erFormde_’ormS%S.Acéemeom :

2 rnudhanmpmommmemxmwmmaamwdofm letter, If you
eocept our findings, pleass sign and return the enolosed Form 2297, Faiver Form and Form 3363,

Acceptance Form,

O Fﬁdhﬂm%dﬂﬁmﬂu@u&mhmmﬂmmmiﬁm
. acceptom-ﬁndhgs,pleaseﬁgnmdmmuudmdemzzW, Waiver Form ard the
report. .

- Note: b*‘ywr dlaim tnvolves a joint return, both taxpayers must sign the form(s).

If you are & *C
2% higher than the standard

-If you don't agree with our findings, you may request a mesting

ion filer, Section 6621(c) of the Internal Revenue
Interest rate on doficiencirs of $100,000 cr more.

Codo provides for an interest rate

of the person identified in the heading of this létter. If you stil] don't agree with our findings, we recommend

thatyounquastaeonfumeowidnowﬁ.p

thﬁw.EmWamﬁmsmwﬂlMyom

wquestb&eAMOEﬁwudMﬁﬂmhﬂyoubséheduhmmohm

Lotter .
§69 (DO) (Rev. 9-2000)

KAN319
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JACK S. & JOYCE F. KANNRY
515 East 79" Street .
New York, NY 10075

_ _ - May 20, 2015

ot » wwes .._W .- e a e . S st s e earse e T b e e iaenr s e enes o tmeee o —
. Internal Revenue Service :

_,.._..___‘Smalmusinessszlﬁﬂmplo;zedﬂampﬁanm

.North Atlantic Exaxmnmt:on, Group 2305
. 290 Broadway, 5% Floor
New York, NY 10007-1867

Attn.: Ms, Judy Washington, Tax ComphanceOﬁeer '
| Re: . Form 104D-X for Tax Year 2011

Dear Ms, Washington:

We acknowledge receipt of your May 13, 2015 letter, following more then a year of-
silence, advising that your office “examined [our] claim and propose{s]:...full disallowance, as
- shown in the enclosed examination seport or at the end of this letter.” Regrettably a0
examination report was enclosed and the end of your letter states, on an otherwise blank page,
that the reason for disallowance is: “[a]ppraisal department made determination. Based on their
findings, your claim has been denied/disallowed.” Such appraisal depmmndmgsand
detuminauonbasxshavelikmsenotbeendxsclosedtous

Notably, at the outset ofth:s mtendedapp& we note your enclosed lR.SPﬁbheaﬁon
~ 3498, “The Examination Pracess”, whlchsmtutmdertheheedmg of “Results of the
Examinahon (p. 4):

Kwe don'taoceptyowreumasﬁled.wewm explain eny
proposed changes to you... . It is important that your undesstand
the reasons foranypmposed changes; don't hesitate to ask
aboutanyt!nngthn:suncleartoyou.

Obviously we do not understand any of the reasons for your propoged changes, since none were
provided in or with your lptter.

{889830.1 )

o KAN331
- 79-16



Internal Revenue Service
May 20, 2015
Pape 2
' Since your proposed change to tax is $21,214.00, wenomeyomletteradvxce(y 2)thatxf
mchproposedchmgemuxxs i

$25,000 orlessforeachreferencetaxpenod,you may send us a
letter requésting Appeals consideration, indicating what you don't *
agreemthandthereasonswhyyoudon‘tagxee. . .

This, then,is:mendedasomleuer;equesmgAppanlseonsxderauon.
—me—— - —By-vay of brief background for Appeals consideration, and assuming that your ofﬁee

will transmit all ompmouslypmvxdeddoc\mmtstothatoﬁoe We niote That the
correspondence from your office comprised an initial examination letter dated November 14,
20137 January 21, 2014 Form 886-A requesting four additional items of information; an April
9, 2014 IRS appraiser memorandum, requesting photographs; and the current May 13, 2015
claim denial lefter. A.summary of our correspondence in that period follows: .

¢ December 17, 2013 response letter to November 14, 2013.IRS examination letter,
enclosing requested (1) proof propetty was owned by taxpayer; (2) proof of insurance;

(3) insurance claim for casualty; (4) insurance claim reimbursement for casualty; (5)
proof of incident; (6) appraisals of fair market value of property before and after casualty;
(7) cost of appraisal; (8) cost of clean-up and repairs; and (9) copy of 2012 individual
income tax retamn.

s February 3, 2014 response letter to January 21, 2014 IRS Form 886-A conceming: (1) no
PEB&Anﬁnd,&)cmdtylossdeducﬁonm(S)bwsofmndmpﬂor )
contents loss; and (4) basis of dwelling or building property loss.

¢ April 16, 2014 response letter to' April 9, 2014 IRS memorandum, enclosing requested

. CDofllB photographs for building and contents claimed items, supplemented by 50
photographs showing conditions nﬂ;epxemsesshorﬂyaﬁenheﬂumm Sandy flood.

Accordingly, while we recognize the IRS Publication 3498 edvice that if, as here, “the
examination results in a change to [our] tax liability, {we] may ask [the IRS] to reconsider four]

casew="2-we cannet-do 50, since we have not been-apprised by your office of the findings/reasons.we--- . -

for such tax change. Although we believe that Appeals consideration is the only realistic
permitted remedy here, as quoted above from your latest Jetter, it would certainly be helpful in
expedmngthepmeess:fyomoﬂiceﬁnnishedus,mﬁ:emtmm,mthtbeIRSemmmmanreport
aﬁndingﬂreasonsﬁo:theclmmdm:d/duaﬂomce,asxsreqmred

Lastly, it should be yemembered that all requested documents and information in support
of our 2011 Form 1040-X were fully and timely submitted, and we believe will properly support
thatamendedmxﬁhngouAppedscomdmuon,whueasmshupcon&astmﬂtems
und:sclosedﬁndmgalreasonbfordemal/disal!owmoftmsclam

-

-

{689820.} )
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Internal Revenue Service
May 20, 2015
Page 3

We look forward to your-prompt submission of this leiter and our prior referenced
correspondence and-enclosures for Appeals consideration and determination, to expedite closure
of this matter. )

£{399820.) }

KAN333 .
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Internal Revenue Service Department of the Treasury
'290 Broadway 5th floor .
Tax Yeer(s):
201112 .
Texpayer identificetion Number: .
Date: May 28, 2015 130-28-6237
Kind of Tax:
Income
Consant Form Number:
Jack § Kannry : 572
K ’ Pesson to Contact -
§?§°§f;t 79th Street PHB J. Weshington
New York, New York 10075 g Hoaion Numher
’ Phono Number;
(212) 438-1297
Dear Jack S Kannry and Joyce F Kannry;

The limitation period allowed by law forasseesingaddlﬁonaltaxonyourfedemlmxmummllexpiresoon
Therefore, we request that you consent to extend the period for assessment.

We have enclosed copies of consent Form 872 , which extends the statute of Hmitation period. Before .
signing this form, it is important that you understand yournghts concerning consents, which are as follows: _

1) You have the right to refuse to extend the limitation period.

2) You have the nginmmquestmee:ammbelunmdtopuﬁmnarmheldopmform«
examination or appeal.

3) You have the right to request the limitation period be limited to a specific date.

1f you wish to exercise any of your rights mentioned above, please review the enclosed Pubheatlon 1035,
Extending the Tax Assessmeni Period, for a mors detailed explanation of your rights, options, and procedures.

NOTE: You do not have to sign ﬂleconmttobeconsiémdwhweooopmdwhhthelntermlkevenue
Service for purposes of determining who has the burden of proof in any court proceeding.

Joint Filers: If the enclosed consent is forajoint return, each individual must sign.

907 (Rov. 1-2006) -
(over) Lotter 7@14@)

29-17
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Ifyouagreetod‘:emmshmeenclosedeonmtfonn, please gign all copies of the consent form and return
them in the enclosed envelope within 10 days ﬁomthe{lata of this letter.

NOTE: It is important that you sign your name exactly as it appears on Form 872 '.'Uponweeme,
we will return an approved copy for your records,

If you have guestions concerning the enclosed form or your rights when extending the statute of limitations,
please contact the person whose name and number is shown above. If the telephone number is cutside your
local calling area, there will be a long distance charge to you. If you choose to write, please provide a
telephone number and most convenient time to call if we need to contact you. o '

Thank you for your cooperation.
Sincerely,
Judy Washington
Tax Compliance Officer
Enclosures;
Copies of consent form
Envelope
Publication 1035

Letter 807 (Rev, 1-2006)
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JACK S, & JOYCE F. KANNRY
515 East 79% Street
New York, NY 10075

June 1, 2015

Interhal Revexue Service '
' SmaH-Business/Self-Employed-Gompliance—-—
- North Atlantic Exannnanon, Group 2305
290 Broadway, 5™ Floor '

New York. NY 10007-1867

. Att.: Ms, Judy Washmgton, Tax Compliance Ofﬁm
- ’ . Re: Form 1040-X tor Tax Year 2011

°1

Dear Ms Wasﬁmgmn.

This is in responseto your May 28, 2015 Form Letber 907, requesting our consent to
. extendthepmod for assessment for additional'tax, accompanied by your undated Form 886-A,
** “Explanation of Items", adwmngthatom“wmmedregm-dmg[om]camﬂtyloasfmm
Hm-nmneSandywasdmied“and,tha:,inﬂwahenoeofsigningthe?ommmquemdby
Appeals, our “case will be closed.” We have no inhereat problem consenting 1o the IRS -
mqugswdmmn.pmwdedoutﬁghthpmvedmcha]lmgemy:ubwqumﬂymmd .
mwrestandpwalues.fora:axﬁhngmudemomlhantwo;wsago on April 21, 2013, which
, mllnowremﬂtmﬁzemShavmganothettwoplusyearstoudm:msu'aﬁvelyeons:derthiamatter
. until December 31, 2017

ImsmuohasyouhavebmdmgnawdbythelRSasomsolepmntofeonmctmthxs
matter, atleastmﬂmpmtmdmeachofyommwelgmbminvitedwcomctym
with queshons, wemqmstclmﬁoahonasto the following: -

*  Your May 13, 2015 Form Letter 569 enclosed a Form 2297, “Waiver of Statutory
Notifieation of Claim Disallowence™ and a Form 3363, “Acceptance of Proposed
Disallowante of Claim for Refund or Credit™, bo mﬁichfoﬂn‘sadvmedmtq
“Amount of Claim Disallowed” at $21, 214.00. We declined to:sign those forms because

. of their seeming inconsistence with the facts. Our April 21, 2013 filed Porm 1040X

o . KAN363 -
' C 29418
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Internal Revenue Service
June 1, 2015

Page 2

sought no refund or credit in that or any other amount, but rather showed such amount as
the balance of tax owed for 201 1, which we concurrently paid (April 22, 2013 Check #

3178, postedwomchechngaccountonApm 30, 2013). 'I‘lms,atthatpomtmumethe
taxes for that year were fiilly paid.

¢ Your undated Form 886-A, wfereneed above, appears to now advise that the entire
1040X is denied, based on the appraiser’s determination that “the claims are not.
allowed.” In short, that certainly sounds like the IRS has determined thet our devestating
dwelling and contents loss from Hurricane Sandy i3 not allowable ar all but, as noted
earlier, without any IRS explanation whatsoever. That is a far cry from your prior advice
e AL B.ClE0CA §21,214.00 ws disellowed/denied, and warrahts olarificationanden
explanation of the denial basis.

Weﬂwnoteﬂmﬁmdmentaldmproquxﬁr&neﬂs.asmﬂastbemsmaﬁw
and explanatory publications, mandate explanations to taxpayers of determinations made, which
thus far is the antithesis of what has occurred here. In my (Jack S. Kanm-y)manyyearsoflaw
prectice, ] have appeared before innumerable federal and state agencies in administrative
proceedings, including the IRS, a8 well as in federal and state courts in New York and elsewhere

) in litigation matters, inoluding the U.S, Tax Court.- I cannot recall any prior such proceeding

-a where the governmental agency’s determination was bereft of any explanation. Indeed, the fact
ﬂnatﬂmmShnma&nmis&anveappdspmcessfwdeMmumnomemmaﬁngﬁommoﬁce
is indicative'of the agency®s recognition of a taxpayer right of appeal from such determination,
which obviously necemmthehxpayerbmgappnsed of such determination basis prior to

such appeal.

Lastly, t‘or now, yourlatestlmer enclosed IRS Publication 1035, “Extending the Tax
Assessment Period”, which provides under “Your Aveilable Options” (p.2), that upon being
askeq to sign the consent extending the statutory period, one such faxpayer option is to
“[n}egotiate consent terms.” We believe that such option is sppropriate in this somewhat
confusing sitiation, where we are unable to determine whether the IRS is challenging an amount
of $21,214.00 or the entire fited 1040X for 2011. We request that you forward this request to
whomevermyowoﬂioewauthonzadtonegduatesmhoonsmwrms,toexpedxteoomplenon
and execution of the requested time extension consent form.

: As with our prior correspondence with your office, since the permitted appeals process
applicable here has yet to be clearly defined, this letter should be included in that recond, If it
nurns out that we are required to “submit a formal protest”, as is mentioned as a possibility in
your earlier letter, we note that your previously farnished Publication 3498 (p.6) includes a
requirement in that procedure that the taxpayers include “[a] list of the charges that your do not

" agree with, and why you do not agree.” Again, that underscores the necessity of an explanation
by the IRS as to the specifics of the subject claim denial by your office.

KAN364



. . - Internal Revenue Service

66a
June 1, 2015

Page 3

Your early attention to expedite this process will be greatly apprecisted.

KAN365
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Jaopmdyammm\dllbomdemifomm
more of the following conditions oxist:

1) The taxpayer ig, or appears to ba, planning to
depaﬂhU:ﬂdeMuqﬁddyorbmew
himseiiforge!

2) The taxpayer is, of appaars to be, pianning to
m)wmménhmm ovammint by
mmoummauiuse&.mm

u.mmu.mmmm
auoiherparwa.of A

_I 3 u l 'I .
rammnmmlwlm;mlacl (msdoetml
include Investigations where the texpayer
becomes Insoivent by the acerual of the

sssessment of , and
mpm;l lex.npmﬂy'
The Service will consider a taxpayer's written

request
cotiaction of the tax wes In jeopardy, or that the
amount of the assesement was excossive. .

Generaily,

cue untll full payment is mads, including the tims for
appesl within the Servics or the courta. However, for
Wmmmmmm
deficiancy will sicp eccruing under oertaln conditions
sfior 18 months (38 months If the Service nolifies you
of the addlional tax Fability afler Novamber 26, 2007)

later of the retumn duse date or the date of

3

KAN294
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JACK S. & JOYCE F. KANNRY
_ 515 East 79% Street
. . New York, NY 10075
; - . o ) T : — "‘-.- PORE
—_ e o . August 10,2 gg_;s_;-_.g‘?._ "“‘:d}
T CERIIFIED MIAIL
' ’ , TRBTINE
S ' 48] Wy
Internal Revenue Service . . . m‘ﬁﬁf s .

“PO.Box9002 - - G- . Lo
Holtsville; NY 117429002 .~ ' - :

Re: Disagreement with July 27, 2015
. Natice CP22E

)
.
.
. .
. .
» s

‘Your July 27, 2015 Notice CP22E, a duplicate copy of which was received by each of us,
_ and with which we disagree, initially contends that “fe]s & result of your receat audit, we
changed your 2011 Form 1040. Please see your copy of the audit report for 2 detailed
explanation of the changes.” As a threchold attér, no such “audit report™ was enclosed, nor
previously furnished by your office.” R ) .

_ Qur Taxpaver Richts

. In that connection, and with respect to the points that follow, we nots that you did,
however, enclose Publication 1,” Your Rights as a Taxpayer, The Taxpayer Bill of Rights”. We
respectfully submit that such “rights™ have been honored in the breach by both your office and
) that of the IRS Small Business/Self-Employment Complisnce, North Atlantic Examinstion office
- . inNew Yotk (“SB/SE office™), which was assigned to this matter in August 2013 until,
apparently, your July 27, 2015 Notice CP22E. ' :

Specifically, among those “Taxpayer Bill of Rights™ are “1. The Right to be Informed™;
which is to include “clear explanation of the outoomes” of IRS decisions; “2. The Right to
Quality Service”, including the right “to receive clear and easily understandable communications
from the IRS™; “4, The Right to Challenge the IRS"s Position and be Heard”, including the right
“to expect that the IRS will consider their timely objections and documentation promptly and
fairly, and to receive a response if the IRS does not agree with their position.”; and “S. The -
Right to Appeal an'IRS Decision in an Independent Forum”, including entitiement “to s fiir and
impartia] administrative appeal of most IRS decisions.” We respectfully request that your office
keep those taxpayer rights in mind as they relate to the points that follow.

{899739.8 )
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" Intesnal Revenue Service

August 10, 2015 .
Page 3 . * * [

. SBISE appraisers findings, dated April 30, 2015, which Ms. Washington hed previously refused

to furnish. Since that was apparently the final word from the SB/SE office on this matter, it then

' appmpoinﬂesswmbshnﬁvdyrespmwthmeapmﬁm’sﬁndmgs,vﬁthwhichm

vebemently disagree. However, noteworthy in that findings memorandum is & conclusion that

~ee——th-sptire-claimed 1040X deductiol is denied; whith would be absolutely inconsistent with the

prior two SB/SB writings noted carlicr, 1o Wiicl we weretequested-to-5ign.a conssnt form as to

a total deduction disallowanee of $21,214.001

- !noutﬁnalleuelito'theSB/SEéﬁea.datedJumls,mls,mnowdmem;espondedto

_ ,hmg.mécmiﬁcaﬁmofwhichwmﬂﬂhawmabledmwwmwamm«wndm
aMﬁemathemey&bAppahOﬁw.Nompomm&uuﬁafoﬂhwmhﬁ
from the SB/SE office. S : o -

mmad,themponsewﬂmhstwﬁﬁngwasmappmmmlbackoﬁhemby
SB/SE o your office and the issuance of the July 27, 2015 CP22E notice of amount due, s to
which payment is demanded. Separate and apart from the incredible two years scenario with
smmdmmnﬁmedwiﬂhgnmmwnmmaﬁmeadmﬁmformmmasnmed
above,yomWstnoﬁeerﬁmme:dﬁnthaissuee,ufoﬂom,htthemeofany
explanation accompanying such notice. - .

We are certainly entitled to know the manner and basis of determination for each of the
four categories of demanded payment, i.e,, «A ccount balance before this change”, “Increase in
tex”, “Increase in'failure to pay penalty” land “Increase in interest™ 2, none of which we are able
1o reconcile from the differing emounts on pages 2 and 4 of your notice, nor in relation to the
previously filed Forms 1040 and 1040X, let alone from the prior SB/SE writings. -

Consequently, we would appreciate your early clarification of the above, as well as your
advioe 88 10 whether the Appeals Office option is still open, since the current statutory
mmpedodmdmumﬁedud,wiﬁ\pmpaexplmﬁmmdmmdingofom
\mmswaedquaiesuponﬂleSB/SBoﬁeqwewouldhwenopmblunhoonmﬂngmswh
extension. .

inappropriate ,
address in & separate writing, follbwin;zbomomﬁmyowomuuwhpmmﬂnmk letter, and our
abﬂitytoﬂmdmheﬂ\uppmpdmﬁmfomwhﬁwﬂmwmmiaﬂm

? Same a3 Footnote 1,

{899738.1 }
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Internal Revenue Service

August 10,2015

Paged -
Yo;:rwlymenﬁmwdtﬂdbevuymuchgpprwimdwupediteolosmofthisovaly

protracted matter. . - . : : -

.
er m mame . W

(899739.1 }
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CCP-LU ACS CORRESPONDENCE

T7a

3
"G IR S Dopetment of o Tressuey CERTIFIED MAIL

P.0. BOX 145566, STOP 8136 CSC 9307110756602324304478

" CINCINNATI, OH 45250-5566

JACK S & JOYCE F KANNRY
% 515 E 79TH ST PH B
NEW YORK, NY 10075-0781

00443

racty mmorzne v

Lefter Date:  03/10/2016
Taxpayer identification Number:
XXX-XX-6237

Person to Contact:

P.A. BELTON

Contact Telephone Numim:

- (800) 829-3903

Empiloyee identification Number:
21-08BROD

Notice of Federal Tax Lien Filing and Your Right to a Hearlng Under IRC 6320

Dear JACK S 8 JDYCE F KANNRY

We flled a Notice o} Federal Tax Lienon 053/10/2016 .

Type of Tax Tax Period Assessment fate Amount on Lien
1060 12/31/2014% 12/07/2015 32281.77
1040 12/31/201} 1271772012 .00
1060 - 12/31/2011 0772772015 59076,93
1040 . 12/31/2018 12/08/2014 15078,53 -

1270972013 14001.89

1040 12/31/2012 -

NOTE: Piease contact the person whose name and tele
the curtent amount you owe. Additional interest and pe

shown above.

A llen anaches to &l property you currenlly own and to all
may damage your credit rating and hinder your ability to

You have the right to a hearing with us to eppe
method options. To explain the different coll
enclosed Publication 1660, Collection Appaal Rig

phone nutnber appears on this notice to abtain
nalties may be increasing the amount on the lien

property ybu may acquire in the future. It also
obtain additional credit. :

al this collection action and to discuss your payment

appeal procedures available to you, we have

his.

You must request your hearing by 04/18/2016 . Please complete the enclosed Form 12153,
Request for a Coliection Due Process or Equivalent Hearing,and mail it to:

Internal Revenue Service

IRS-ACS/CDP

P.0. BOX 42346
PHILADELPHIA, PA 19101-234¢
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Caso Activity Record Print

: WUNO o Souroe SC DO Part {
KANNRY, JACK S & JOYCE P E Broup AO Lo, umo L

S1IBETSTHSTPHB
AEWYORK.N”%?W

(212) 834.7720 KEYF

2016"-EC 000 - (SYSTEM]
16CR-NR  0.00 [sy

6VA

0232018 NP
0S/22/2016 AN

{08R8/2016 AN

08/08/2018 CO

16CO

6CO

07120812018 CF

A
Perlo; 203412N  STATDATE: Blank'  STATCODE: *SUSP*

;’LRAQ;IMID"N.\IOMM

sfiowed by
datod 04/t 32018,

. , June L )
026 md:“’ (8284)] .

1.60

the texpdyars for the Ban to be withdrawn. The
thbm elihor in or

contact
to this gaee has no prior Appeals concerning the
mmx mmmmnmwpmrmnwaquWm
Posimark date Is 04/$1/2048. mrzummmmommmmw

WMMW&WWWW?WBWN;

Input cotvectly, Taxpayers ere
for tax 2 5 5
Thoy heve an extension a#gu M6 thru 1082016 % made $12,000.00-cr

for estimated fax payments for tax ysar

. Thiy are ratsing the
mmmwywm.wmmam

for tax yar 2012 Total tax abiity Is $132,748.40 &8 of 05/50/201

paymants ]
2044, T did 8 collecion-alemative. Thay heid ar) inttalment

-UAL 0,00

Goneratad: O
JACK S ; JOYCEF
8

L none
-or °"°§Zm§5‘3'ﬁ'm‘£m" requesting signed Frm 433A by 0812872016
_mumﬂ?wmuummm. .

-OT 028 ) mmtm» :

-Pe 0% P’%myunmmmmzmmmm
mmmmmm.nomnﬂnymmmwu'mg?

i

Rocaived Qo

Festuras .

KEYTIN Creatad  05/{1/2016
REP

PHONE

: 30 Tax Perloc: 201112N
ATCOOE: ax 212N . STATY.
'SUSH Tax Period: 201312 STATDATE: Blank'  STATC

Mwme}n@mtmhm
wammmmsmmmmqf&mwmnmmummmm

(o264} .
d & reviewad ¢ Voritied CSED. The sistuicry periods of collect were suspanded, Pufled
rmmhmm '::mmdwd. thwnam Per ACS ;ymkcsmndm;o
casi was - ,
bacause 'momﬂ

ﬁrmmzm.ms.mmmmumwmmwgwm

1OWW-MWMMMTWTEWMM
KANNRY G1SE78THSTPHEB NEWYORK , Y oo‘rs-omoc:mrq

n"FT Type  DPLN Assigned 08/12/2018

8

ER 201112
L wmn Pl ]
"Ioltow-Up! : i e POCKBENO, 7327770 |

Date  Action HoursCompleted

IATE: 'Blank’
JODE: *SUSP* Tax

1dste D4/98/2016,

3an, They stated that

tax yoars 2013 thry

29-22



0772872016 DM

loTrmarotscM
07RBR016VA

- 107812018 AC - FR

0.28

1.25
0.00

0.00

;
i
g
g
:
i
g
i
5
E

requiraments suance

of Fodere! Tax Uen is sustained in fuil. | informed the texpayers that |

wil Iseue them a Catermination Letier. { askod i 1o had anymore quastions,
and he sald no, Ta statod that he was an silomey, and would take this
case to oot If necd be. He elated that he did not want to dligcuss

collection altamathves. He just ward the llen to be ramoved 80 R won't

sffect his credht scures,

{Lee, June L (6284 :

T dig not 'want tg discuss catigction alien . They requested the iie1 to be withdrawn.

F8402¢, Determination LetisgAltachmett, and closing documents.

e - '
: KANNRY', JACK § & JOYCEF '+ 30 Tax Period: 201112N
STATDATE: ‘Blank _ STATCODE: o 12N STATDATE: 'Blonk'

STATCODE: ‘8:J8P° Tax Perdod: 2013128 STATDATE: STATCODE: "BUSP* Tax

Period: 201412N  BTATDATE: Blank  STATCODE: 'SUSP!

RLos, Jure L (6264))
Prepared

ILeo, Juna L (8264))




8la



82a



83a



84a

ATTACHMENT TO PORVNI 12153, REQUEST FOR CDP HEARING I'OR
WITHDRAWAL OF FILED OF FEDERAL TAX LIEN AGAINST

JACK § & JOVCE F, KANNRY

Pursgant to Internal Revenue Code Seo, 6201 statutory asscssment by IRS of
claimed income taxes, penalties and interest owed, in the form of & notice of deficiency
providing 90 days for Tex Court petition to dispute such claimed deficlency, is recuired
prior o filing of Notice of Fedaral Tax Lien or any other collaction astivity, The [RS
appanmeomdon(nutfoﬁhinﬂnwedm!.2016Fm668(Y).Noﬁueof
Fedenl'l-‘axuen,ﬁledehlO.Nledequeuﬂ;ymﬂedww).ineuhoffom-
indiceted tax years (2011, 2012, 2013 and 2014), is that “agsessment” oocarred upon
trenaraittal-of Notioe CP22E and CP23 forms, Change to Form 1040 aud Amount Dus,

" with stated right to disagree by phone or mail. Those notioes ere clearly not statutory
. notices of deficiency and, hence, there has been no propur assessment,

No stitutory notice of deficiency has ever been recsived for any or all of the subject tax
years, nior does the IRS W:M’Mhehubmmammm
such-yrears, such that the subject Notice of Federal Tax Lien, & collestion activity, was
filed prematurely and not in aocordance with required IR S prooedures, Accondingly, the
requesited prompt withdrawal of this lien is eminently apjropriate, and is further
memmmmmeﬂmmmwﬁmms:mﬁm
and other writings, Bxhibits A through J.

The aitached IRS Notice of Fecleral Tex Lien shows the following “essessment” duies for
the inioatod 1040 taxes, but with the actual transinitted IRS notices on those dtey -
merely being “Change to Form 1040 and Amount Dus”, and NOT statutory notices of
deficisnoy, which wotld otherwise create statutory assossments eand permit’
mmm&tofwﬂwﬂmw:ﬁviﬁmaﬁus%dwpulodﬁtammnmgeh .
the U.8. Tax Court;

2011 ~07/27/2015' Notice CP 228 (Exhibit A
2012 - 12/09/2013  Notice CP 23 (Exhibit B)
2013 - 12/08/2014  Notioe CP 23 (BxhibitC)
2014+ 12/07/2015  Noticé CP 23 (Bxhibit D) ~

We thnoly responded in writing; to each of these notices, stating the bases for

. disagreoment, upamlmwhotummhuqmmbgmms“spm Coples of
thos letters could be furnished, but are not at this time, sinoe irrelevant to the
docunientetion showing no statutory assessment for eny of the indicated years,

" * The IRS Notics of Federal Tax Lisn also shows for 2031 o ferther “asacoamient® date of 12/17/2012 with 2 Hen
amoont of $0.0¢, Mmmmshﬂyugmm@,hmum format as Bxhibit A, .

85922421} : 1
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Speciﬁuully,astotaxyearzoll,bymdmd.m”. 2015 (Bxhibit B), the IRS Small
BWWMWC@MT&CMMOMWM“&M :
umihﬁonpuiddaﬂowedbthﬁormgaddiﬁowmmmfeduﬂmnm
will expire soon. Therefou-a,wemqmst&atyoumttomdlhopmmr .o
assessment.” mwmmromWCmmmwmmmm;m
(Bxhibit F), from a stated expiration date of Ocldber 1§, 2015 to December 31, 2017, and
fm&ermﬁd&uﬁemﬁmamchfom“mm.ﬂwumﬁﬁmihﬁbhq
period.” Our June 1, 2015 response Jotter (Bxhibit G), explained the reasops for our, lack
of willingness to sign Form 871, in‘the absence of clarification of a number of stated
points. Ihmwnmmynwnmsmﬁwmp!yhmtleuu,mnbsequeﬂ
nansnﬂﬁdofasm:ymﬁee:ofdeﬁdencyforbxyw201~l,buto:3?£its3u]y2’l,.2015

As t0'tzx. yesrs, &;,312, 2013 and 2014, formwhich m likuwiso huveg;n no statutory
assessments, remain open disputed » which ths currently indicated assigned
IRS offices (Holtsville.Kmas_City,anphhgndemhlphia) have a3
) mmﬁlyaaﬁzeigastmonﬂl,wﬂlahordybempomedh.andwhid:winbopeﬂmy
expedite resolution of these iggues, Ihua,mymbuqmzmmmmtutomy
N ofmazmmmﬂd&oh»mpmﬁngﬂw(ﬁmiﬁonofmmwlﬁ

--—2012 Febélmyz_s. 2016 IRS Holtsville office letter ) (Bbeitfi)
86 C O (also referonces 2011, 2013 & 2014) _ .

2013 March 10, 2016 IRS Memphis office letter 2644 ¢ KO (Bxchibit D)

2014 Mamh2.2016‘ IRS Memphis office lotter 2644 C KO (Exhibit J)

We urge that the seriousness of'ﬂas;nmw&mpmptm The public nature
: of this lien, which we consider totally ignp:opq-,m:ubjemdustoal}mlwshtoi?m

" mmaaay -2

¥,
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S'-Qdi-q;,

Finally, while pechaps not direotly germane, but certatnly worth considering, wo 1ofe that
out tax obligations have always beenmetdmfngﬂ:epwtswyears,mtvdwngmy
issue:s which were always resolved with the IRS, We expect to meet the same standard

} hue,follow!ngﬁthﬁawalofﬂwﬂ}edtaxﬂen. ’

Onthwmumpﬁonofeomngewiﬂmmmﬂﬂmmmlfmwiﬁwawd.we
request that the credit report agencles to be notified in writing by your office of the
wid:dkavalnoﬁeem: . i .

Experian National Consumer Assistance Centey
P.O. Box 4500 - . '
Allen, TX 75013

Equifex Information Services, LLC
P.O.Box 740256 - .
Atlanta, GA 30374

Trans Union LLC
Consumer Dispuie Center

P.O. 130x 2000
Chester, PA 15016

Your recogaition of the urgency of this matter for early cisposition is anticipated,

" Very truly yours,
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""Intemal Revenue Service. Dapartment of the Treasury

Memphis Appeals Campus .
PO Box 62z Person to Contact:
Stop 86 . J.lee ,
Memphis, TN 38101-0822. _ Employse (D Number: 1000201739
Tel: 801-788-7457 .
Contact Hours: 8:00am CST-4:00pm
Date: AUS 1T 2018 CST Morday thru Wednesday
’ . Refer Roply to: '
: ) AP:CO:MEC:JLL - :
JACK S KANNRY . T r Identification Number:
S15E79™M STPHB : ' :
NEW YORK, NY 10075-0781 . Tax Typefform Number:
: Income/1040
in Re!
Collecticin Due Process Hearing
(Tax Court)
Tax Period(s) Ended:

. 1202011 12/2012 1212013 12/2(14
CERTIFIED MAIL 703 1150 DDOD DL79 3133 :
— NOTICEOF DETERMINATION

! r"- ) S .
CONCERNING COLLECTION ACTION(S) UNDER SECTION 6320 and/or 6330
Dear Mr, K&wrmry: .
We have reviewed the collection aclions that were taken of proﬁosed for the perioci(s)

shown above. This letter Is your Nctice of Determinetion, 88 required by law. ‘A
summary of our determination is steted below. The attached statement shows, in detall,

the matters we considered at your /\ppeals héaring and our conclusions about then,

if you want t> dispute this determination in 'oourt. you must fie & petition with the United -
States Tax Court within 30 days from the date of this letter, . -

To obtain a petition form and the rutes for filing a petition, write to: Clerk, United States
Tax Court, 400 Second Strest, NW, Washington, D.C. 20217, or access the Tax Court
website at waw.ustaxcourt.gov. . . )

in addition to the reguler United States Tax Court procadurs, the United States Tex
Court aiso has a simplified procedure for an appeal under saction 8330(d)X(1)(A) of a
determination in which the unpaid tex does not exceed $50.000. You may also obtain ;

. information about this simpfified procedure by writing to the United States Tax Couit or

accessing the United States Tax Court website at www.ustexcourt.gov.

The time limit (30 days from the dats of this letter) for flling our petition is fixed by
taw. The courts cannot consider your cese if you file late. |f an appeal is filed in tha

- Incorrect court (e.g., United States District Court), you will not be abie to refile in the

United States Tax Court K the time period for filing a Tax Court petition has expired,

“if you do not petition' the court withir: the time frame prm)ide:_l l&y‘ia'w. your case wﬂl;e -

" Exhibit No.

29-1
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returned (o the originating IRS omce for action consistent with the determination .~ .
summaerized below and described on the aftackied page(s). if you have any quastions, -

' please contact the person whoss name and telephone riumber are shown above.

Summary of Detefmination . . - e

Our determination is not to gran: you relief under Internal Revenue.Code (IRC) section
8320 fror the filing of the Notice: of Federal Tax Lien (NFTL) covering your 2011, 2012,
2013, and 2014 liabilities, Appeals believe that the Nofice of Federal Tex Lien was
appropriete and that it should be released once the requirements for issuence ¢f a
release have been met. ) : )

Therefore, the filing of the NFTL is sustained. The Notics of Federal Tax Lien was
approprietely filed; however, you did not agree on a colkction aiternative. Your sase will
be returnad to the Compliance {fffice for appropriate collection actions. A further
explanatian is contained in the attachment to this letter, o

Lisa Kelly -
. Appeas Team Manager

Enclosure(s): Attachment . C
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a) Verify at the Hearing thet the requirements of legal and administrative

1

wocedures have been met;

b) Adequately raview spedific issues ralsed by a taxpayer at a Hearing, and; . -
. ¢) Palance_the needs of the Service to efficlently cofiect the tax with the
taxpayer's expectation that the proposed actions be no more Intrusive than
necessary. .

Verification of legal and administrative procedural raquirements:

I, June L Lee, verified the requirernents of any appllcable law or adminietrative
procédure were met. IRS records confirmed the proper issuance of the notice aid
demand, Notice of Intent to Levy and/or Notice of Federal Tax Lien (NFTL) filing, and
notice of a right to & Collection Due Process (CDP) hearing. -

Notice and

There was

| .An assessment was properly made for each tax and perind fisted on the COP nctice.

demand for payment vias mailed to your last known address,

. a balance due when the Notice of Intent to Levy was Issyed or when the
NFTL filing was requested. .

I had no prior involvement with réspect to the specific tax petiods elther in Appesis or

i reviewed 1

* Compliance.

the Collection file, IRS records and Information you provided.” My review

confirmed tHiat the IRS followed all legal and procedura! requirements, and the actions
taken or prc;pose_d were appropriate under the circumstances.

lssue:

Response:

Issues raised by the taxpayer:

You requested for the en to be withdrawn. You stated that you did not
recelve the Statutory Hotice of Deficlency. You did not propose a enliection
alternative. . )

You did not propose a coliection alternative, You did not respond to submit
signed Form 433A as requested by 06/28/2(16 or prior to the conference.
You stated that you dld not receive the Statutory Notice of Deficlenuy. Your
retums for tax years 2011 thru 2014 were sulf-assessed returns which you
fled. Therefore, thers Is no Statutory Notice of Deficlency. A phone
conference was held with you on 07/26/2013. You stated that you did not
want to discuss collection aiternatives. You requested for the lien to be
withdrawn. You state¢ that the flen would damage your credit ratings. The
Settiement Officer explained to you that the lien was filed in order tc protect
the government’s intersst when the assessed taxes are $10,000.00 or more.
The lien will be releesed once the total tax Hlablity Is pald in full or the

. collection statute expires, whichever comes first. Your total fiabllity is over

the streamline criteria of $50,000.00. The Settlement Officer aleo eiplained
to you that if you setup a Direct Debit instaliment Agreement end get your
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.. halance under $26,000.00 and have at lgast three consecutive puyments
drafted out of your bank account; then, you can contact the internal Revenue
. Service to request that thé lien be withdrawn at that time, However, you did
not provide any information to meet the conditions to release or withcraw tfie
llen. ‘Since you did not agree on'a collection alternative, the filing of the -
NFTL is sustained. The iien will not be released until the agreemasnt has,
been satisfied and the liablility is pald in full or the collection statute expires.
Please be advised thal the penalty and interest will continue to acc'ue and
any refunds will be offeet against your tax Fability until the balance ls paid In
full. There were no othar lssues ralsed. =~ - :

IRC section 6323()) allows the ‘withdrawal of a filed notice of lien without full payment

.and without prejudice unider the following conditions:

_.a. the filing of the notice wis premature or otherwise not in accordance with the
Sarvice's administrative procedures; )
b. the taxpayer entered int) an agreement under Section 6159 to satisfy the tax
liebliity for which the fish was imposed by means of instaliment paymants, -
- unless such agreement provides otherwise, c
0. withdrawal of such notica will facliitatd the collection of the tax flabiiity, or.
d. - with the consent of the taxpayer or the Taxpayer Advocate, the withdrawal of
siich notice would be in the best interest of the taxpayer (8s determined by
the Taxpayer Advocate) and the United States, N

You ha(re not provided any specific information or documents -which would indicate that
withdrawal of the NFTL's would faciiitate the collection of the tax liability and thers Is no

_ indication that withdrawal of the liens would be in the governmerits’ best interest, You

raised no other issues relating to the unpak taxes and made no other proposals -
regarding collection alternatives, You did not raige a challenge to the existence or
amount of the underlying Habflity. . )

Balzncing the need for efficient collection with taxpayer concerns
that the collection action be no more intrusive than necessary:

' Genaerally, the Internal Revenue Manual provisions require: Service personnel to file & .
. Notice of Federal Tax Lien when the total llabliities pass a certaln threshold, which -

yours did. The decision to file a Nctice of Federal Tax Lier is generally the least
intrusive method of protecting the govermnment's interest, since it does not involvs the
actual taking of property through levy or seizure. The filing of the NFTL has been

" determined ‘0 be appropriate, given the facts and circumstances of this particular cass.

We believe the flling of the NFTL balances the need for ths efficient collection of taxes
with your legitimate concem that any collection action be rio more intrusive than

- -necessary. You presented no additional information to allow consideration of flen

withdrawal, Therefore, the filing of the NFTL Is sustained.
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internal Revenue Servléo . . Departraent of the Treasury

Memphis A ls Campus )

PO B%x pz:gpee . o Person to Contact: '

Stop 86 J. Lee

Memphis, TN 38101-0622 Emplovee ID Number: 1000201739

Tel: 901-786-7457
‘1 0B ) Contact Hours: 8:0Cam CST~/:00pm
Date: NG 1 CST Monday thru Wednesday
Refer Raply to:
AP:CO:MEC:JLL

_ JOYCE F KANNRY , ( fication Numbar:

515E79™ STPH B
NEW YORK, NY 10075-0781 Tax TypefForm Number:
. _ Income/1040
inRe: -
Collection Due Process Hearing
({Tax Court)
Tax Period(s) Ended:
12/2011 12/2012 12/2013 12/2014

CERTIFIED MAIL 703} %L50 0UDD DL?Y 312y
CONCERNING COLLECTION ACTION(S) UNDER SECTION 6320 and/or 6330

Dear Mrs. Kannry: y -

We have reviewed the collection astions that were taken cr proposed for the period(s)

shown above. This letter is yolr Notice of Determination, as required by law. A

summary of our determination is siated below, The attached statement shows, in detall,
the matters we considered at your Appeals hearing and otir conclusions about them.

" ff you want i dispute this determination In court, you must file a petition with the tinkted

States Tax >ourt within 30 days from the date of this letter.

To cbtain a petition form and the rules for filing a petition; write to: Clerk, United Siates
Tax Court, 400 Second Street, NW, Washington, D.C. 20217, or access the Tax Court
website at www.ustaxcourt.gov. :

In additior: ta the regular United Stites Tax Court procedures, the United States Tax
Court also has a simplified procedure for an appeal under section 6330(d)(1)(A) o' a
determinatitn in which the unpaid tax does not exceed $50,000. You may also obtain
information about this simplified procedure by writing to the United States Tax Court or
accessing the United States Tax Caurt website at www.ustaxcourt.gov.

The time limit (30 days from the date of this letter) for filing your petition Is fixed by
law, The courts canpot consider your case ifyou file late. . If an appeal is filed in the .
incorrect court (6.g., United States District Court), you will not be able to reflle in the
United States Tax Court if the time pericd for fliing a Tax Court petition has expired. -

'If you do not petition the court within the time frame providad by law, your case will be
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'

‘ returned to the originating IRS office for action consistent with the determination

summarized below and described on the attached page(s). If you have any questions,

. please coract the person whose name and telephone number are shown above.

Our determination is not to grant you refief under Internal Revenue Code {IRC) saction

- 6320 from the filing of the Notice cf Federal Tax Lien (NFTL) covering your 2011, 2012,

2013, and 2014 liabiiities. Appeals bsileve that the Notice of Federal Tax Llen wes
approptiate and that it should be rsleased once the requirements Yor issuance of &

_ release have been mot.

Therefore, the flling of the NFTL is sustained. The Notice of Federal Tax Lisnwas -
appropriately filed; however, you ¢id not agree on a coflection aternative. Your case will

" be returnet fo the Compliance Oftice for eppropriate collection actions. A further

explanation is oontalned in the attachment to this letter.

' . Q.mré% . .
Lisa Kelly

Appeals Team Manager

 Enclosure(s): Attschment ‘
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Liabiiities considered LIEN (IRC §620) | L.
Type of Tax Tax Perlod Date of COP Notice | Date CDP Request Recelved.

if after 30 days, daia corP
’ Mailed.
1040 201112 03:10!24316 — | 04/13/2016
1040 201212_ 03;10/2016___ 04/13/2016
1040 201312 03102016 04/13/2016 -
1040 1204412 03(10/2016 04/13/2016
SUMMARY AND DETERMINATION -

You requested a collecﬁon Due Process (COP) Hearing under Intemal Revenue Code
(IRC)} Section (§) 8320 in naferenoe 10 a Notice of Federal Tax Lien Filing (NFTL)

Your requem fora COP Hearing was timely since it was resoelved within the 30-dﬂy time
period as'sot in the statute.

Appeals determination is that relie’ ls not granled from the NFTL. You did not qualify for -

. . withdrawal »f the notice as allowed for in IRC 6323(). Thasrefore. the filing‘of the NFTL

Is sustained.

BRIEF BACKGROUND

A “Notice of Federal Tex Lien Filing and Your Right to a Hearing * for the tax periods
fisted above were sent to you on 03/10/2018. The CDP request was received .
04/13/2016. There was no Power of Attomey on file. The tax Hablility is the resuits of

" insufficient withholdings and not estimated tax payments for tax years 2011, 201%, and

2014 and insufficient withholdings and not enough estimaied tax payments for tay; yoar
2012. The smutory periods for coll ecﬂon were suspended.

The Appeals employee who was assigned fo your case has had no prior involver renl
“elther in a previous Appesls hearing or in Complance activities, with you conceming the
applicable tax periods before this DP case. This is a valki assessmem howevet, there
was & balance due when the Collexstion Due Process fien notice was ﬁled Assostment

. was made on the.applicable COP notice periods based on the retumn you filed, per IRC

" §6201, and the notice and deman for payment letter was; malled to your last known
address wilhin 60 days of the-assussment, as required by IRC § 6303, The Sattioment
Officer verified this hformatlon from the transcripts.

DLSS&MS.!S

" IRC§ 8320 require the Servios to:
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a) Verify at the Hearing that the requirements of ‘legal and administrative .
procedures have been met, - . ,

b) Adequately review specific issues raised by a taxpayer at a Hearing, end;

c) Balante. the needs of the Service to efficiuntly collect the tax vith the
{axpayer's expectation that the proposed actions be no more intrusive than
necessary.

Verificatlon of legal and admiriistrative procedural requirements:

"1, June L Lee, verified the requirerents of any appiloable law or administrative

procadure were met. IRS records confirmed the proper issuance of the notice and :
dernand, Notice of Intent to Levy &nd/or Notica of Federa! Tax Lien (NFTL.) flling, and -
notice of a right to a Collection Dus Process (CDP) hearirg.

An assessment was properly mada for each tax and pericd listed on the CDP noiice.

Notice and demand for payment was mailed to yoﬁr last known address.

‘ There was a balance due when ths Notice of Intent to Levy was igsued or when the

NFTL filirig was requestsd. ‘

| had no priar involvement with respect o the specific tax periods either in Appeals o
Compliance. _ . .

| reviewed the Collection file, IRS records and information you provided. My review
confirmed that the IRS followed all legal and procedural requirements, and the actions

" taken or proposed were appropriate under the circumstances.

Issues ralsed by the taxpayer:

lssie:  ‘You reqiestad for the Hen to be withdrawn. You stated that you did not
récefve the Statutory Notice of Deficlency. You did not propose a cellection
altemative, :

Response: You did not propose a collection alternative. You did not respond to submit
.- . signed Form 433A as requested by 08/28/2018 or prior to the confarence,
'fou stated that you dici not recelve the Statuloty Notice of Deficlency. Your
retums for tax years 2011 thru 2014 were self-assassed returns which you
{led. Therefore, thers i8 no Statutory Noilce of Deficiency. A phone
sonference was held with you on 07/26/201€. You stated that you did not -

want to discuss collection alternatives. You requested for the lier: to be-
withdrawn. You stated that the lien wouki damage your credit ratings, The
Settlement Officer explained to you that the flen was filed in order to protect
the government’s interuest when the assessed taxss are $10,000.00 or more,
The lileh will be; released once the total tax Habllity is paid in full or the
collection statute explres, whichever comes first. Your total liabitity is over
the streamline criteria 5f $50,000.00. The Seiliement Officer also explained
to you that if you set up a Direct Deblt Installnent Agreement and gst your
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balance under $26,000.00 and have at leatt three consecutive payments
drafted out of your bark account; then, you cen contact the Intemal Fevenue
Service to request tha the lien be withdrawn at that time, However, you did
not provide any-information to meet the congiiions to release or with<raw the
llen. Since you did not agree on 8 coliection: aiternative, the filing of the
NFTL is sustained. The lierr will not be released until the agresment has
been salisfied and the liablitty is paid in full or the collection statute expires.
Please be advised thet the penalty and interest will continue to accrue and
any refunds will be offset egainst your tax Habiiity untll the balance k& pald in
full. There were no other issues raised. _

IRC section 6323()) allows the withdrawal of a filed notice of lien without full payment

and without prejudice under ths following conditions:

a. the filing of the notice was premature or otherwise not in accordance vith the
. Service’s administrative procedures;

b. the taxpayer entered info an agreement under Sectlon 8158 to satisfy the tax
fiability for which the lleii was imposed by means of instaliment payments,
unless such agreement provides otherwise, : : _
vithdrawal of such notice will facilitate the coliection of the tax liability, or
viith the consent of the ‘axpayer or the-Taxpayer Advocate, the withdrawal of
such notice would be in the best interest of the taxpayer (as determined by
the Taxpayer Advocate) and the United States,

You have r.6t provided any specific iInformation or documants which would indlczte that
withdrawal of the NFTL's would facllitate the collection of the tax liability and there is no
Indication that withdrawal of the liens would be In the govarnments’ best interest. You
raised no other issues relating to the unpaid taxes and.made no other proposais
regarding cofiection alternatives. YYou did not ralse a chalisnge to the existence or
amount of the underlying ability. .

a0

Balancing the need for officient collection with tixpayef concerns
that the collection action be no more intrusive than necessary:

" Generally, the Internal Revenue Manual provisions require Service personnel to file a

Notice of Fiaderal Tax-Lien when the total liabilities pass # oertain threshoid, which
yours did. The decision fo file a Notice of Federal Tax.Lien is generally the least
intrusive misthod of protecting the government's interest, since it does not involve: the
actual takir.g of property through kavy or seizure, The filing of the NFTL has been

" - determined to be appropriate, given the facts ang circumedances of this particular case.

We believe the filing of the NFTL hakances the nesed for the efficient coilection of taxes
with your legitimate concem that siny coflection action be no more intrusive than
necessary. You presented no adtlitional information to allow consideration of lien
withdrawal. Therefore, the flling of the NFTL Is sustained. ’
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L0/1/ 12 -New YO, NY

. RECEIVED
UNIT60 € TATE
UNITED STATES T4 gl COURT

BIBALS -2/Pi12: |

<
NG 19091-16L

JACK S. KANNRY and JOYCE F. KANNRYgy:
Petitioners,
-against-
COMMISSIONER OF INTERNAL RIZVENUE,

Respond:nt.

SUPPORTING ARFIDAVIT AND ANNEXED EXHIBITS ON
PETITIONERS’ OPPOSITION TO RESPONDENT’S MOTION FOR
SUMMARY JUDGMENT AND IN SUPPORT OF CROSS-MOTION FOR

SUMMARY JUDGMENT AGAINST RISSPONDENT
STATE OF NEW YORK )
COUNTY OF NEW YORK ) .
JACK 8, KANNRY, being duly sworn, deposes and says;
1. I am a petitioner pro se in this proceeding, together with my wife, Joyce F.
Kannry, and am familiar with the facts and circumstances in the subject motion and cross-

motion, including the contents of the documents annexed hereto as exhibits.

2, This affidavit is submitted in support of petitioner’s opposition to respondent’s
motion for summary judgment under Tax Court Rule 121 on the grounds that there exist genuine
issues of material disputed facts aé assurted by respondent, precluding summary disposition for
respondent and that the existence of material facts, either omitied from or misconstrued in
respondent’s motion papers, and well documented in the annexed exhibits, warrants summary

judgment in favor of petitioners.
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3. "This proceeding was timely commenced in this Court by petition dated August
26, 2016 and at:ached documents, seeking redetermination of a Notice of Determination
Concerning Collection Action, an August 11, 2016 determination by the IRS Appeals Office
(Exhibit 1-P) that a March 10, 2016 Notice of Federa! Tax Lier ("NFTL") filing for the: tax years
atissue (2011, 2012, 2013 and 2014) (Eixhibit 2-P) was sustained as appropriate, since the
holding of that office was that tax returns for those years were all self-assessed, requiring no

Natice of Deficiency.

4. Petitioners have assertec throughout this proceeding that the NFTL was an IRS
collection activity, only permissible if & prior proper assessment existed, and that the filing of
such NFTL “wus premature and not in accordance with administrative procedures,” which are

specified statutory standards mandating withdrawal of a filed NFTL [IRC Sec. 6323()(1X(A)).

5. “"he NFTL (Exhibit 2-P) shows the “dates of asszssment” to be July 27, 2015 for
tax year 2011; December 9, 2013 for 2012; December 8, 2014 for 2013; and December 7, 2015
for 2014, The sctual self-assessment detes of return filings were October 15, 2012, October 15,
2013, Cctober 15, 2014 and October 15, 20185, respectively. In each such instance, the only IRS
writings transmitted to petitioners bearing the NFTL “assessment” dates were CP22E and CP23
notices (Exhibits 3-P, 4-P, 5-P and 6-P), entitled “Changes to Form 1040 Amount Due”, and
inviting petitioners, if in disagreement with such proposed changes, to contact the IRS by phone
or mail as to such disagreement, Additionally, each such notice included the statement: “If we
don’t hear from you, we’ll assume you agree with the information in the notices”, furth:r

underscoring the non-final assessment riature of such notices, if there was disagreement.
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-6, Petitioners disagreed with such changes by letteis to the IRS local transraitting
offices (Holtsville, NY and Kansas City, MO), but significantly received no IRS substantive
responses to the issues raised, as specifically discussed below ruspecting each of the tax years at
issue. Moreover, at a February 16, 2017 meeting at the IRS office between the undersiyned
éetitioner and IRS counsel Frederick C. Mutter, Esq., such respondent’s counsel confirmed
petitioners’ expressed view that such CP22E and CP23 notices did not constitute assessment
notices, which would otherwise reflect IRS final tax determinations as a prelude to collection
activities, as distinct from initially proposed changes with whici the taxpayer had the right to

ciisagree.

7. Additionally relevant to the specific events herein are the enunciated principles in
IRS Publication 1, “Your Rights as a Taxpayer, The Taxpayer Bill of Rights” (Exhibit 7-P).
Specifically, among those “Taxpayer Bill of Rights™ are “1. The Right to be Informed™; which is
to include “clear explanation of the outcomes” of IRS decisions; “2. The Right to Quality
Service”, including the right “to receive clear and easily unders:andable communications from
the IRS™; “4. The Right to Challenge the IRS’s Position and be Heard”, including the right “to
expect that the RS will consider their timely objections and documentation promptly and fairly,
and to receive a response if the IRS does not agree with their position”; “5. The Right to Appeal
an JRS Decision in an Independent Forum”, including entitlement “to & fair and impartial
administrative sppeal of most IRS decisions,”; and #6. The Right to Finality,” including “the
right to know when the IRS has finished an audit.” These important taxpayer rights have largely
been honored in the breach by the IRS, in its numerous nonresponsive and unclear letters to

petitioners, generally seeking more time to respond, followed by extended silence.
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8. A number of the facts hereinafter set forth derive: from respondent’s answer to the
petition, dated Qctober 17, 2016; respondent’s response to petitioners’ amended and
supplemental request for production of documents, dated November 21, 2017; and from
respondent’s motion papers herein. As provided for in Tax Court Rule 33(b), the signaure of
counsel on pleadings “constitutes a certificate by the signer that the signer has read the pleading;
that, to the best of the signer’s knowled ge, information and belif formed after reasonatile
inquiry, it is well grounded in fact and is warranted by existing law .. ..” Tax Court Rule
70(f)(1) provides a similar standard for counsel signature on responses to discovery requests, and

on the motion papers as well, pursuant to Rule 50(a) and related referenced Rules,

M&M’JL_W 1 Issu

9, Petitioners timely filed their 2011 Form 1040 tax return and requisite schedules

on the extended due date of October 15, 2012, as to which there is no issue on this motion.

10.  On October 29, 2012, Hurricane/Super Storm Sandy struck the northeastern
United States, including the metropoliten New York area, and niore specifically petitioners’
residence’ in Long Beach, New York. ‘That home, which was located in one of the areas most
devastated by Sandy, was subjected to & 3 % foot ocean surge, raixed with sewage backup, in a
finished basement, which contaminated all the contents therein (furniture, pool table, television,
carpeting, boiler, central A/C equipment, hot water heater, washer/dryer, etc.), as well as

building components (buckled garage door, many blown off roof slates, saturated and

* Respondent’s counsel has characterized such residence as petitioners’ “vacation home” (Motion, p. 3, para. 9),
without any factual basis, whereas petitioners correctly listjed it in their filecl 1040X-Amended retumn for 2011 as
their main home prior 10 and as of the Hurricans Super Stonm Sandy event.
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contaminated walls, etc.), with resultant damages well into six 3gures, only a small portion of

which was reimbursed by applicable flood and homeowner insurance,

11 InaJanuary 17, 2013 IRS letter to petitioners (Exhibit 8-P), responding to a
December 26, 2012 petitioners’ letter expressing disagreement with a December 17, 2012 IRS
Notice CP23 concerning proposed char.ges to the amount due on the 2011 Form 1040 income
tex, it was stated by the IRS that “[ylour account has been coded as being a victim of hurricane

Sandy.” (7" unnumbered para.)

12.  Inasmuch as the casualty loss sustained by petitioners occurred in a disaster area
attributable to a federally declared disa:iter, as stated in IRS Publication 2194, Disaster Resource
Guide for Individuals and Businesses (1xhibit 9-P);

[Y]ou can choose to deduct that loss on your retum for the tax year ,
immediately preceding the year in which the disaster happened. ... If
you have already filed your return for the preceding year, you may c)alm
the loss by filing an amended return, Form 1040X (p. 9, 2™ unnumbered
para.)

13.  Asstated in the IRS Instructions applicable to a 2011 Form 1040X (Exhibit 10-P):
Form 1040X will be your new tax return, changing your original return fo
include new information. The entries you make on Form 1040X under the
columns headed Correct Amount and Correct number or amount are the
entries you would have made on your ongmal return had it been done
correctly. ... Itisas il you were using the new mfonnatxon to complete
your original rcturn (“What's New” headnote, 2™ unnumbered para.)

14.  In this situation, the new information on Form 1040X could not have bcen
included in the original Form 1040, because it was based upon a subsequent federally declared
disaster, with the casualty loss arising therefrom permitted to be incorporated into the prior

year's tax return, i.e., for tax year 2011,
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15.  Pursuant to the above ncted IRS instructions, the: requisite Form 1040X and
attached schedules for tax year 2011 were filed by petitioners on April 21, 2013, which filing
incorporated and subsumed all items of income, deductions, tax liability and payments rom the
originally filed Form 1040, and such Form 1040X was accepted and filed by the IRS (Exhibit

11-P), without eny further notice or othar correspondence for the next several months.

16.  The balance shown to be: owed on the 1040X emended retum for 2011 was
$21,214.00, paid concurrently with the filing of such return by petitioners’ personal check
(Exhibit 12-P). At that point, then, purtuant to the above noted applicable IRS 1040X
instructions, all income taxes for 2011 had been fully paid.

17. By letter dated November 14, 2013, IRS Tax Compliance Officer (*TCC™) Judy
Washington with the Small Business and Self-Employed Office, advised petitioners that “fy]our
federal income 'ax return for the year shiown above [2011] has been selected for examination.”
gnd that “the examination will primarily be focused on . . . Casualty and Theft loss (per 1040X).”
(Exhibit 13-P).

18.  During the ensuing pericd of more than 1 % years, and into May 2015, petitioners

provided the IRS with all requested documents and information to complete its examinztion,

19.  Unbeknownst to petitioners in that period, but provided in discovery, are a series
of handwritten notes by the IRS TCO on “Contacts and Activities" Form 9984-D, setting forth
her time and activities on such examinetion from 11/14/2013 to 6/22/2015, and subsequently
countersigned by her Group Manager with the stamped notatior, “Penalties discussed aad not

asserted" (Exhibit 14-P). Such notes state in relevant part:
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a. $/13/2015 TCO entry: “TCO received findings from Evaluation
Department. ... Case was discussed with Group Manager. Memo by
appraiser is gt to be sent to tp [taxpayer] and spouss.”

{1) On that same date, IMay 13, 2015, the IRS TCO wrote to petitioners,
stating in part that petiticners claim had been exumined and that office
proposed “[fjull disallovance, as shown on the enclosed examination
report,” and that the reason for disallowance was that “[a]ppraisal
department made determination. Based on their findings, your claim has
teen denied/disallowed.” (Exhibit 15-P). Included with that document
were a number of forms, stating a claim disallowance of $21,214, but no
“enclosed examination report” in explanation.

(2) May 20, 2015 petiticners' letter to IRS TCO advised that petitioners
“did not understand any of the reasons for “full cisallowance”, since no
examination report was provided with prior TCC letter, but nevertheless
petitioners requested Appeals consideration. (Exhibit 16-P).

b. 3/28/2015 TCO entry: “Form 872 [Consent & Extend the Time to Assess
Tax] is being sent to extend the statute in order for tp» and spouse to have case
transferred to Appeals. TCC) explained to tp, if documents are not signed and
returned, case will be closed and tp and spouse will loose [sic] their appeal
rights. TCO stated appraiser denied claim. Claim siows tp was trying to
reduce from previous balance owed when filing original return.” (emphasis
supglied) (Exhibit 14-P),

(1) ltalicized TCO comrnent suggests an impropriety by petitioners in
claiming a tax deduction for casualty losses due io a federally declared
disaster, that occurred subsequent to the original return filing date, which
procedure was proper in accordance with applicable IRS statutes and
guidelines.

(2) The IRS Form 872 sought petitioners® consent to an extension for tax
assessment to a date beyond three years from the original 2011 Form 1040
filing, ie., for a contemplated prospective deficiency assessment not
glready in existence. (E:xhibit/Tab F to Exhibit 24-P).

(3) By letter dated May 28, 2015 the IRS TCO requested petitioners®
consent to extend the period for assessment because “[t]he limitation
period aliowed by law for assessing additional tax on your federal tax

+ return will expire soon.” (Exhibit 17-P).
(4) June 1, 2015 petitioners’ letter to TCO conci:rning issues that needed
to be addressed by IRS prior to any extension for assessment, as to which
there was no response. (IExhibit 18-F),

c. (i/8/2015 TCO entry: “Can tp receive copy of IF.S appraiser’s findings?
Group mgr stated tp can reccive memo [reversing position per 5/13/2015 TCO
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entry]. ... TCO stated [to tp] if Form 872 is not signed and returned [withir
10 days}, case will be closed. (Exhibit 14-P).

20.  July 27,2015 IRS Notice CP 22E for tax year 2011, including increase in tax of
$4,873.10 and increase in failure-to-pay penalty of $8,064.34, firr a total additional proposed tax
of $12,937.44, it having been recognized by this Court that a taxpayer’s underlying tax liability
i;xcludes penaltizs and additions to tax that are part of the unpaid tax that the Commissioner seeks
to collect. In this instance, such amoun:s would constitute a proposed deficiency, which would
be that amount by which the IRS contends that the tax imposed exceeds the amount shawn as the
tax by the taxpayer upon his return. (Exhibit 3-P).

21.  InIRS Publication 1035, Extending the Tax Assessment Period (Exhibit 19-P), it
is stated in pertinent part, under the heading of “Your Available Options" and sub-heading
“Refusal to sign the consent” (at top of third page), the steps which the IRS then takes:

. . . that may ultimately allow us to assess any tax we determine to be duz,
These steps begin with the issuance of a notice of deficiency .... The
riotice give you 90 days . . . to cither agree to the deficiency or file a
pelition with the United States Tax Court for a redetermination of the
proposed deficiency.

22,  Rather than the then required statutory notice of deficiency (which Publication
1035 points out “. . . is not an assessment of tax. Itisa proposed deficiency.™), the IRS chose to

transmit to petitioners the aforementioned July 27, 2015 Form CP 22E Changes to your 2011

Income Tax, and at no time thereafter any notice of deficiency.

23.  Inthe absence of an executed Form 872, Consent to Extend the Time to Assess

Tax (Exhibit/T¢b F to Exhibit 24-P) beivond October 18, 2015, three years from the IRS receipt
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of the original 2011 Form 1040, which was filed on October 15, 2012, and the lack of any timely
notice of deficiency, the IRS is barred fiom subsequently assessing any such additional tax for

2011.°

24, The IRS NFTL dated Merch 10, 2016 (Exhibit 2-P), states an unpaid balance of
assessment of $59,075 (all dollars rouncied here), with an assessment date of 07/27/2015. The
only IRS document bearing that date, mailed to petitioners, was a Notice CP 22E, Change to
your 2011 Form 1040 (Exhibit 3-P), which states in a “Billing Summary,” without expl:mation,

the components of that total as follows:

Z.ccount balance before this change $42.019

Increase in tax . 4,873
Increase in failure-to-pay penalty 8.064
Increase in interest 4118

Amount due: $59.075

25.  The NFTL which was filed more than seven mor.ths following the July 27, 2015
notice of a suppnsed assessed deficiency for 2011 was flawed as to 2011, since there existed no

such assessed deficiency in that period, albeit included in the NFFTL.

26.  Following petitioners’ receipt of that Notice CP22E, they thereupon availed
themselves of thie Notice CP22E option “[i]f you don’t agree with the changes”, by contacting

the issuing IRS office (Holtsville, NY) by mail, in a detailed letter dated August 10, 2015, the

* Respondent’s motion (p. 3, para. 9) mischaracierized the July 27, 2015 notice (Exhibit 3-P) as an ovent whereby,
“after an examination of the Form 1040X, Respondent assessed a fax deficiency, & failure to pay addition o tax and
accrued interest,” (emphasis provided). However, it is beyond dispute thet a deficiency can only be assessed by a
formal notice of deficiency, unless chalienged by the taxpayer in Tax Court, in which event there is no such
assessment until judicial disposition.
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first of several futile written efforts to leam the basis for these “Changes” to the 2011 income tax

penalties and interest amounts. (Exhibit 20-P).

27.  Those serious inquiries have never been addressed by the IRS prior to this
proceeding, with its last letter dated Fetruary 23, 2016 (Exhibit 21-P), advising that the
Philadelphia office “will contact you reyarding your inquiry™ within 60 days, but no such

response on these issues was forthcoming from the IRS,

28.  The August 11, 2016 IR:3 Appeals Office Notice of Determination Concering
Collection Action (Exhibit 1-P), which sustained the filing of the March 10, 2016 NFTL (Exhibit
2-P) based on a phone hearing conducted on July 26, 2016 by Settlement Officer (“SO™) June L.

Lee, was flawed in a number of respects, creating the antithesis of the requisite due prosess.

29. A statutory notice of deficiency (*SNOD") was absolutely required for tax year
2011, since there had been a deficiency asserted following an audit, such that the June 9, 2016
conclusion by SO Lee¢ in the Case Activity Record Print that “t}heir returns were self-zssessed

returns and SNOD was not needed/mailed” was erroneous as to tax year 2011 (Exhibit 22-P).

30.  Further to the above issues, SO Lee states in a June 28, 2016 entry in the Case

Activity Record Print that:

Their returns were self-assessed returns. There was an exam assessmen;
om tax year 2011 with code 3 as agreed. The taxpayer would not get a
SNOD when they agreed to the assessment” (Exhibit 22-P)

31.  Since there had been no such assessment agreement by petitioners, the SNOD had

been required for such claimed deficiency prior to the filing of the NFTL, thereby invalidating
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such filing, Significantly, at the July 26, 2016 CDB hearing, the SO did not mention any
supposed taxpayer agreement to the 2011 proposed deficiency, which would have immediately
been challenged. Notwithstanding the above SO quote in her Cuse Activity Record Prirt, written
prior to the CDF hearing, the SO merely advised the undersigned. petitioner that the tax for 2011

was self-assessed.

32.  Inan April 13, 2016 CDP History Sheet, the IRS states that taxpayer explanation,
in filing for a CDP Hearing, was that “NFTL should not have been filed, as being premsture and
r;ot in accordance with statutory requirements, Other reasons atiached in page 3 explanation why
lien should not have been issued and that they have responded to multiple letters and are
disputing some of the issues in the letters, Lien notice, CP22E, (P23's, letter 907, form 872,

letter to IRS dated 06/01/2015, LTR 86(;, 2644C’s aﬁached.” (Exhibit 23-P).

33.  Such “other reasons” included issues at to tax amount liability, penalty
abatements due to economic hardship ard need for interest recalculations, none of which were .
addressed by the SO at the CDP hearing, although the SO obviously was aware of those earlier
stated other reasons as stated in that CDP History Sheet and in petitioners® April 11, 2016 Form
12153, Request for CDP Hearing. (Exhibit 24-P).

34, That July 26, 2016 hearing between SO Lee and the undersigned petitioner was of
short duration, or about 0.50 hours accoiding to the SO Lee’, and was more of a lecture by the

SO than the expected dialogue on open issues as to the NFTL filing impropriety, with none of
the “other causes” being discussed, nor cven any indicated SO awareness of the requirecl SNOD

for 2011, with the predominant part of that session being the SO insistence on self-assessment

* Actual time of hoaring phone call was only § minutes, per petitioner July 27, 2016 contemporaneous letrer (Exhibit
26-P).
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for all the indicatzd tax years as being the only consideration for NFTL filing validity and the

seeking of a collection alternative basis.

35.  Asofthe time of that CD] hearing, petitioners hail contended that a statutory
notice of deficiency was needed for all the tax years at issue, since, perhaps not being practicing
tax attomeys, they were unaware of the sif-assessment concept, which would be applicable only

to tax years 2012-14, but not to 201 1, for the reasons stated hereia.

36.  As stated in petitioners’ June 20, 2016 letter to the SO, the requested optional
relief sought by the taxpayer was simply the seeking of a determination as to whether the NFTL
filing was appropriate and whether petitioners qualified for a withdrawal, and nothing mcre

among the subjects avaijlable at petitioners’ option. (Exhibit 25-P),

37.  Forall the above reasons, it is clear that the SO determination was preconceived A
prior to the five minute CDP phone hearing, in that there was no opportunity to consider all
relevant issues previously raised by petitioners in their extensive CDP hearing application
(Exhibit 24-P), as to which the SO had to be or should have been aware, and that the stated errors
of fact and related conclusions indicated 4 less than proper review of the applicable IRS file prior
to rendering such determination, in accordance with the applicable case law criteria cited in

petitioners’ opposition and cross-motion submission herewith.

38.  Chronologically, then, to this point, at the time of the March 10, 2016 NFTL
filing (Exhibit 2-1) and as of the August 11, 2016 Notice of Determination following the CDP
hearing, the IRS position was that the adclitional tax “assessed” for 2011 was proper, and that no
SNOD was required.

{1084481.1 } 12



I11a

39.  Asto the supposed reeson that the IRS never served the required notice of
deficiency on petitioners for the claimed additional tax owed for 2011, in its October 17,2016
answer to the petition herein, its cour.sel certified that grounded in fact was the allegstion “that
respondent’s records indicated that they [petitioners] agreed 1o the assessment of additional tax
made on July 27, 2015.” Following the vehement denials by petitioners of any such agreement,
IRS counsel subsequently investigated further and belatedly, in late 2017, conceded that any
such assessment of additional tax, penalties and interest was crroneous and would be abated.
This concession of error was further expanded upon in respordent’s response to petitioners’
amended and supplemental request for production of documents, dated November 21, 2017, and
again in its motion herein, which states (p. 4, para. 12):

Respondent subsequently determined that he assessed the tax deficiency in
taxable year 2011 in error. He abated this assessment on December 11,
2017.

However, as to Wﬁw and interest chargeable to such erroneous assessment, which,
respondent’s sounsel had previously advised the undersigned would also be abated, it appears

now thal there: is no intention to do sc, which is clearly erroneous.

40.  Such belated concession by the IRS, to the effict that no 2011 notice of
deficiency wes timely required, because the then additionally assessed tax, penalties und interest
were subsequantly abated as being ervoncous, with such error having been recognized by the IRS
for the first time following the long-expired three years statuts of limitation, cannot retroactively
change the IRS position on this issue to avoid the prior application of the statute of limitation, to
that then pre-abatement required notice of deficiency. Indeed, both the earlier NFTL and SO CD
hearing deteninination were flawed by virtue of relying upon that IRS error, and cannot now be

revisited for correction.
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4].  The above noted IRS abetement of additional tax, penalties and interest leaves the
filed Form 1040X intact on its initial seif-assessed basis, as submitted, with all taxes shown
thereon fully paid, and petitioners having incorporated all income, deductions, tax liability and
payments shown on the original Form 1040, that were subsumel and incorporated to shaw
corrected amourits, based on the inclusions of the allowable casualty loss for the federally
declared disaster of Hurricane Sandy. As consistently stated in the applicable IRS Instructions
for Form 1040X;; and scrupulously followed by petitioners:

Form 1040 X will be your new tax return, changing your original retum to

include new information . ... Itisas if you wers using the new
information to complete your original return.

42.  The fact that the IRS Small Business/Self Employed Compliance office, through
its TCO, summarily rejected the casualty loss claim at what it ccnsidered to be the eleventh hour
for assessment, und precluded petitioners, in the absence of an immediate assessment extension
consent, from appealing that apparent claim denial on the merits (initially to the IRS Appeals
Office and then 7o the Tax Court, upon # likely affirmance at the initial administrative level),
created severe prejudice for petitioners in being unable to substantively challenge that apparent
claim denial. Such petitioners’ challenge right cannot now be resurrected in this proceeiding, ata
point when any such issues are time baned, and there exists no notice of deficiency or of
determination cencerning collection action, relating to any such claim denial, essential to invoke

this Court’s jurisdiction for de navo consideration of that claimed casualty loss.

43.  The IRS NFTL for tax year 2011 is fatally flawed in & number of respects,
including incorruct date of assessment and unpaid balance of assessment. Since the Form

1040X, as a self-assessed filing incorporating the originally file Form 1040, was fully paid
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without any asscssment basis for the additional tax and ﬁena]ﬁe:u asserted by the IRS at the time
of the NFTL filing, the absent predicate prior to any collection zctivities, including the NFTL,
caused the NFTI. to be invalid, and most certainly premature, and not in accordance with
administrative procedures. Simply put, based on the above indisputable events, the NFTL is not

proper in the absence of any tax amount to be liened.

As to Tax Year: 2012, 2013 and 2014 [ssues
44.  As noted above, petitioners have belatedly recognized that the initial filirgs of

their Form 1040 tax returns for tax years 2012, 2013 and 2014 constituted self-assessments of

income taxes for each such year, as of the dates of such filings.

45.  Asnoted above, petitioners timely filed their 2012 Form 1040 tax return and

requisite schedules on the extended due date of October 15, 2013,

46.  Similarly, petitioners timely filed their 2013 Form 1040 tax return and requisite
schedules on the extended due date of Cctober 15, 2014,

47.  Similarly, petitioners timely filed their 2014 Forra 1040 tax return and rejuisite

schedules on the extended due date of October 15, 2015.

48.  However, the IRS CP23 notices for each of the tax years 2012, 2013 and 2014
(Exhibits 4-P, 5-P and 6-P) all have idertical text, styled as “Chunges to your [year] Form 1040,”
with payment requested “to avoid additional penalty and interes:. charges,” and notably affording
a disagreeing taxpayer the opportunity to contact the transmitting office by phone or mail, with
no mention whatsoever of either an absclute final demand for pzyment, let alone any right to an

Appeals Office conference. Clearly, these were interim notices, inviting further dialogue, as
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underscored in cach of the subject years, following petitioners' disagreement letters for believed
valid bases, with IRS recognition letters of entitlement to response as to the inquiries ard issues

raised.

49. - Ineach and every instance of such “Change"” notice, petitioners availed
themselves of the right to so disagree, with stated detailed bases relating to penalty abatement
economic hardsiip requests and manner of interest calculations, but there were very few
substantive IRS responses, merely letters acknowledging receip: and indicating that the IRS
needed more time to research and respond, sometimes following a hiatus of a year or mare.
Indeed, for each of the indicated tax years, there are currently outstanding IRS letters advising
that those petitioners' inquiries would be responded to in a stated number of days, which has not
occurred.

’

50.  Many such IRS form response letters, some of which preceded the NFTL, and
others that were subsequently transmitted, included the following text (see, e.g., Exhibits/Tabs
H-J to Exhibit 24-P).

We’re working on your sccount. In order to provide a complete response,
we need an additional 45 days to let you know what action we are taking
on your account. You don’t need to take any further action now on this
matter.
'i‘here ere many such IRS letters for each of tax years 2012, and 2014, as to which the
undersigned can attest, but they are not included at this time o limit the volume of

repetitive paper within the required response time.

51.  Historically, where legitimate taxpayer issues are raised with the assignes local

IRS office, warranting specific responses for expedited resolution, that process would be
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formally or informally stayed pending issues tesoluﬁoﬁ, and not at all interrupted in midstream
by an IRS NFTL collection activity, which is absolutely what happened here. Ilustratively, as to
petitioners’ penalty abatement request on its 2014 Form 1040, the IRS responded on May 19,
2015 to a “‘recent letter dated December 21, 2015 (five months earlier), advising that it had
“suspended the processing of your case pending issue resolution.” (Exhibit 27-P), Ironically,
that belated IRS writing was transmitted two months following the NFTL filing. Additionaily
notable, in the post-NFTL filing period, IRS local offices cbntinued to advise as to an intention

to substantively respond to those open inquiries, which never happened.

52.  For these reasons, the NFTL is premature as to tax years 2012, 2013 and 2014,
and not in accordance with administrative procedures, warranting its withdrawal, and remand to
the applicable local IRS offices for substantive consideration and response to legitimately raised
taxpayer issues, prior to any invoking of collection activities until there are thereupon final

assessment amounts established for cach of the tax years 2012, 2013 and 2014,

53.  Pursuant to Tax Court Rule 50(a), prior notice by phone and email has been given
by the undersigned to respondentfs counse] of the within cross-motion, and an objection to that

cross-motion was confirmed.
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WHEREFORE, based on all of the foregoing, petitioners request that this Court deny in
all respects respondent’s motion for summary judgment and grant petitioners' cross-motion for

summary judgment, directing the withclrawal of the filed Notice of Federal Tax-Lien, together

with appropriate related relief.

3

K S. KANNRY
etitioner Pro Se

Sworn to before me this 1% day
of August, 2018

2K

Notary Public

MAXWELL JON RUBIN
Notary Puub.smdv;w*’ork
No.
Queiifiod in Nassau County
Commiseion Expires July 23, 30
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K UNITED STATES TAX COURT DOCKET NO. 19091-16L
PETITIONERS JACK S. KANNRY and JOYCE F, KANNRY
MOTION OPPOSITION AND CROSS MOTION

Exhibit No.

1-P

{also Exhibit Nos.
13-R and 12R)*

2-p
(also Exhibit No. 1-R)
3-p

4-p

9-p

10-p

11-P

SCHEDULE OF EXHIBITS

Description

August 11, 2016 IRS Appeals Office Notice of Determination
Conceming Collection Action with July 26, 2016 Settlement
Officer Case Memo - CDP

March 10, 2016 IRS Nétice of Tax Lien Filing with March 1,
2C16 Notice of Federal Tax Lien [Form 668(Y)(c)]

July 27, 2015 IRS Notice CP22E, Changes to 201 | Form 1040

December 9, 2013 IRS Notice CP23, Changes to 2012 Form
1040 -

December 8, 2014 IRS Notice CP23, Changes to 7013 Form
1040

December 7, 2015 IRS Notice CP23, Changes to 2014 Form
1040

IRS Publication 1, entitled “Your Rights as a Taxpayer, The
Taxpayer Bill of Rights”

Janwuary 17, 2013 IRS letter coding account as victim of
Hurricane Sandy

IR3 Publication 2194, Disnster Resource Guide for Individuals
an«d Businesses (p. 9 excer)t, Disaster Tax Losses)

January 13, 2012 IRS Instructions for Form 1040X. (Rev.
December 2011) (p. 1 excerpt, General Instructions, What's
New headnote) ’

Petitioners’ 2011 Form 1040X amended return filed with IRS

"Exhibit numbers in parentheses are idzntical documents submitted with respondent’s motion
papers, but are included here for ease of reference

{1044535.2 }
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SCHEDU/LE OF EXHIBITS (cont'd.)

Exhibit No.
12-P

13-P

14-P

15-P

16-P

17-P

18-P

19-P
A0-P

2P

22.-p
(also Exhibit
Neo. 10-R)
13-P
(also Exhibit
Na. 9-R)
24-P
(also Exhibit No. 2-R)

{1044555.2 }

Description

Petitioners’ personal check in payment of 2011 Forin 1040X
balence

November 14, 2013 IRS letier advising that 2011 1040X return
casualty and loss selected for examination

November 14, 2013 to June 22, 2015 handwritten notes of IRS
Tax Compliance Officer recording her time and activities on the
2011 1040X examination

May 13, 2015 IRS letter proposing full disallowance of claims
following examination

May 20, 20015 petitioners’ letter as to lack of understanding of
proposed changes

May 28, 2015 IRS letter requesting petitioners’ consent to
ext¢nd assessment period

June 1, 2015 petitioners’ letter requesting clarification of open
items prior o any extension consent

IRS Publication 1035, Extending the Tax Assessment Period

August 10, 2015 petitioners’ letter disagreeing with 2011 Notice
CP 22E and requesting explanation for claimed additional tax,
penalties and interest

February 23, 2016 IRS Holtsville letter transferring 2011 and
other tax year accounts to Philadelphia office

Jun2 9, 2016 and June 28, 2016 IRS Case Activity Record notes
of Settlement Officer ("SO)” prior to conducting CIDP hearing
claiming no need for 2011 Statutory Notice of Deficiency

April 13, 2016 IRS CDP History Sheet re petitioners’ “other
reasons” for NFTL being premature, with related cited
correspondence

April 11, 2016 petitioners® Request for a Collection Due
Process Hearing and attachments
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IU-UI-1E New Yore, NY - Chiecht

o RECEIVED
UNITED STATES TAX COURT
UNITED STATES A EHURT
WiBL5 22 s1l: 04
X

JACK S. KANNRY and JOYCE F. KANNRY,—__
. USHUTY CLEBYoket No. 19091-16L
Petitioners,
-against-
COMMISSIONER OF INTERNAL REVENUE,

Respondent.

st Mt N N N Nt N/
x .

PETITIONERS' REPLY TO RESPONDENT’S RESPONSE ON
P RS’ MOTION FOR ARY GMENT

Petitioners pro se, pursuant to August 14, 2018 order of this Court, submit this reply to
respondent’s response to petitioners’ summary judgment motion, all in accordance with Tax

Court Rule 121.

The detailed and documented facts and applicable law in petitionqrs’ motion papers &
amply demonstrate entitlement to summary judgment, and are not at all overcome by
respondent’s misplaced efforts to even suggest any issucs of material fact that could warrant .
denial of this motion. Indeed, respondent’s mischaracterization of critical facts and its silence as
to others, underscores the strength of the motion. Respondent's response is repl-etc with error
upon error by the IRS, some candidly and expressly admitted, in the events and writings leading

up to and including the Settlement Officer (“SO™) determination of issues.

Although it is true that, at the time of the CDP hearing, petitioners believed that notices
of deficiency were required for all the tax years here involved, never having previously heard of
the applicable “self-assessment” concept for filed returns, that is not at all on what this case

tums. Clearly, there was such statutory notice of deficiency réquired for an IRS proposed
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additional assessment for tax year 2011, and for 2012-2014, each such year had open issues
being investigated by the assigned local IRS offices, as of the filing of the Notice of
Federal Tax Lien, and even beyond, which stjll remained unresolved for final assessments
determinations as of the CDP hearing.

Regrettably, the nineteen page motion response of respondents reiterates many of the
same points multiple times. However, reiteration does not strengthen flawed arguments, and
hence this reply will encompass a limited focus on the principal response assertions, generally in
chronological order.

IRS Notice CP 22E and CP 23 Forms Are Not Final Assessment and Demand Notices of
Tax Liability

Respondent contends that the IRS Notice CP 22E and CP 23 forms are “final notices”
and demands for payment, and not “interim notices, inviting petitioners to begin a dialogue with
respondent in the event that they disagree with them.”, although recognizing the “[r]espondent
would only remove or reduce penalties already assessed if petitioners could show reasonable

cause.” (Respondent Response, pp. 3-4, the first of a number of identical arguments in that

writing.)

‘- However, petitioners submit that it is not the rhetoric of party interpretation of documents
that controls, but rather the content of the documents themselves and the related conduct of the
parties that follows. Here, the IRS Notice CP 22E for 2011 (Exhibit 3-P or Exhibit 24-P, Tab A),
Notice CP 23 for 2012 (Exhibit 4-P or Exhibit 24-P, Tab B), Notice CP-23 for 2013, (Exhibit 5-P
or Exhibit 24-P, Tab C), and Notice CP 23 for 2014, (Exhibit 6-P or Exhibit 24-P, Tab D), all
warrant review. Each such notice is identical in form and text, other than for the indicated tax
year and amounts of tax, payments, penalties and interest. Each such notice was transmitted by
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the IRS within a few weeks afier the filing of the original return, except for tax year 2011, when
it was transmitted a few weeks after the audit completion for petitioners’ 2011 Form 1040X
amended return, with the tax, penalties and interest amount encompassing the original Form

1040 as changed by the Form 1040X amended return. It is worth noting that each such notice

was, the first IRS written advice to taxpayers of additional amounts claimed owed.’

These CP 22E and CP 22 notices are not at all entitled “Final Notice and Demand for
Payment”, as respondent would have this Court believe, but rather “Changes to your (tax year)
Form 1040, followed by & headnote of “[w}hat you need to do immediately” if you agree with
the changes, and then what to do “[i]f you don’t agree with the changes”, one option being
“[yJou can also contact us by mail”, followed by the admonition that “[i}f we don’t hear from
you, we'll assume you agree with the information in this notice.” There is also a provision, as
conceded by respondent, that a possil‘)ility exists for “{rlemoval or reduction of penalties for

reasonable cause”, further attesting to the non-final nature of these notices.

In the instance of each such tax year, petitioners availed themselves of the disagreement
option, largely relating to penalties, some of which were substantial, based on permitted
economic hardship reasons, as well as requesting interest recalculations, since certain tax

payments were niot made linearly

In recognizing the propriety of such disagreement inquiries, the assigned IRS local

offices responded in writing several, if not many, times, generally indicating a need for more

* In apparsnt consistent recagnition that a final pssessment for tax year 2011 could only be made following the filing
of petitioners' Form 1040X amended return, which subsumed and incorporated the original Form 1040 for 2011,
respondenc advises that its December 17, 2012 notice for the 2011 Form 1040 “is not part of the record of this case.”
(Respondent's response, p. 4, footmote 3) since it was obviously superseded by the July 27, 2015 natice,
encompassing both the original Form 1040 and smended 1040X for that tax year, and showing a proposed combined
tax liability. )
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time to investigate and respond, an/or to transfer the matter to a different IRS office, but
substantive responses were virtually non-existent. Exhibits 20-P, 21-P and 27-P are illustrative
examples of such correspondence, as well as those cited in the CDP hearing application (Exhibit
24-P, attachment p.2 and included referenced correspondence). Significantly, much of such IRS
correspondence indicated that petitioners need take no further action while the matter was under
consideration and, in et least one instance (Exhibit 27-P) advised as to a suspension of
proceedings during the peadency of such case. Although no such raised issues were
dispositively resolved through that extensive correspondence exchange, to suggest, as does
respondent, that the IRS was not inviting dialogue to resolve open issues and had already
finalized taxable amounts, is belied by the structure and text of its form, and subsequent

correspondence.

Additionally noteworthy and consistent on this subject is The Taxpayer Bill of Rights

(Exhibit 7-P), as previously discussed (Kannry motion affidavit, p. 3, para. 7). Morsover, as also
stated in that affidavit (p. 3, para. 6),

...at a February 16, 2017 meeting at the IRS office between the
undersigned petitioner and IRS counsel Frederick C. Mutter, Esq.,
such respondent’s counsel confirmed petitioners’ expressed view
that such CP 22E and CP 22 notices did not constitute assessment
notices, which would otherwise reflect IRS final tax determinations
as & prelude to collection activities, as distinct from initially proposed
changes with which the taxpayer had the right to disagree.

Perhaps quite understandably, respondent’s response is silence as to the above,
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The 1-1/2 Year Audit That Deprived Petitioners of Their Right to Challenge g8 Deduction
Denial for 2011

The factual and documented exposition of the IRS audit examination from 2013 1o 2015
for petitioners’ 2011 claimed casualty loss deduction, as set forth in petitioners’ supporting
affidavit on this summary judgment motion (pp. 6-8 para. 17-19), cannot be disputed and is
essentially ignored in respondent’s response to such motion. Rather, respondent briefly
addresses this subject, as follows (Respondent’s response, pp. 5-8):

According to the certified transcript, petitioners made a payment

on April 28, 2013, which made their tota] payments for taxable

year 2011 equal the total tax they reported due on their Form

1040X (p. 5, lines 2-5).
While that is correct, it is incomplete. As set forth in petitioners® supporting affidavit, “[a]t that
point, thm; pursuant to the above noted IRS 1040X instructions, all income texes for 2011 had
been fully paid.” (p. 6, para.16). Such IRS instructions for Form 1040X, applicable to tax year
2011 (Exhibit 10-P), as quoted from in the motion supporting affidavit (p. 5, para. 13), states
“[i)t is as if you were using the new information to complete your original return.” Indeed the
actual Form 1040X (Exhibit 11-P) is consistently structured, including columns for “Original
amount”, “Net change” and “Correct amount” for the categories of “Income and Deduction”,
“Tax Liability”, “Payment” and “Refund or Amount you Owe”. Clearly, then, the Form 1040X
incorporated, subsumed and fully considered and accounted for the original Form 1040 tax
liability in this amended return. By virtue of this, in the gbsence of the subsequent audit, tax year
2011 would thereby have been a closed matter with the IRS.

As to the conduct of the audit, respondent’s response advises that:
On May 13, 2015, respondent’s Tax Compliance Officer (“TCO") _

assigned to the case sent petitioners a letter disallowing in full
the casualty loss petitioners claimed on the Form 1040X.” (p. §,
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first full para.)
In that writing, which respondent has correctly identified as Exhibit 15-P, he omits to note that
the TCO checked box states, “[fjull disallowance, as‘ shown in the enclosed examination report
or at the end of this letter.” Not only was there no examination report enclosed with such letter,
but the two attachments to such letter, Form 2297, Waiver of Statutory Notice of Claim
Disallowance and Form 3363, Acceptance of Proposed Disallowance of Claim for Refund or
Credit, both stated that the “Amount of Claim Disallowance” was “$21,214.00", and not the
significantly higher amount of cldimed casualty loss deduction, as reflected in the 2011 Form
1040X (Exhibit 11-P, first page, line 2). Obviously this confusing missive from the TCO
warranted clarification and explanation, which is precisely what petitioners sought in their May

20, 2015 letter (Exhibit 16-P), regrettably ignored and never responded to by the TCO or other

IRS representative.

Respondent’s response touches on this subject by summarily stating petitioners’ position

as being “that the TCO...failed to explain the reasons for disallowing the casualty loss,” (p.5,
second full para.), and then as a supposed explanation: '

...the TCO communicated with petitioners on May 28, 2015,

and June 13, 2015. The TCO informed petitioners that respondent

disallowed the casualty losses claimed on the Form 1040X.
However, what respondent does not inform this Court is that neither of those writings (the May
28,2015 TCO letter being Exhibit 17-P) even mentions the petitioners’ unanswered request for
clarification and explanation, as requested in the earlier May 20, 2015 letter (Exhibit 16-P), nor
petitioners’ June 1, 2015 letter repeating such request (Exhibit 18-P), also consistently ignored
by the TCO,
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In a final rather incredible commentary on the audit process, respondent's resporse states

that:

There is a subsequent entry in the TCO case history, dated

June 22, 2015, which erroneously identifies the case as

agreed. ...(and that) respondent erroneously closed the

examination as “agreed”(P. 6, lines 1-3 and 6-7).
While respondent’s reference to the TCO overall case history is correct (Exhibit 14-P), the final
page of that document contains the TCO summary of 2.0 hours s her final time expenditure for
June 22, 2015, which absolutely includes no such notation regarding “the case as agreed”, which
in any event would have been nonfactual. As to any such proposed conclusion of “agreed”
having been erroncous, that is most certainly true, but the TCO never recognized or otherwise

addressed that issue,

Bearing in mind that there was never any IRS clarification and explanation of the claimed
casualty loss decluction denial amount or basis, let alone a timely Notice of Determination as to
such denial to create an ability of petitioners to challenge such holding in a proceeding before
this Court, there was one final IRS step in the closing of this audit process. That was the July 27,
2015 Notice CP 22E for 201} (Exhibit 3-P or Exhibit 24-P, Tab A), which respondent
characterizes as an “assessment of a tax deficiency as well as an addition to tax for failure to pay
and accrued interest.” (Respondent’s response, p. 6, lines 7-9). To the contrary, it is beyond
dispute that suck notice is not an “assessment”, but merely a proposed assessment, requiring a
Notice of Deficiency, which then would have enabled petitioners to challenge same in Tax Court
or, failing that petitioners’ election within 90 days, such notice would have ripened into an

assessment, enabling the IRS to initiate its collection remedies.
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When petitioners, by letter dated August 10, 2015 (Exhibit 20-P), sought an explanation
for the claimed additional tax, penalties and interest set forth in the 2011 Notice CP 23, the IRS
response was absolute silence, again the antithesis of its obligations under the Taxpayer Bill of
Rights (Exhibit 7-P).

Since there was neither a Notice of Determination nor Notice of Deficiency as to the IRS
claimed casualty loss deduction for 2011, the subsequent filing of the NFTL, as to 201 1, which
included a proposed but non-assessed additional tax for that year, was a prohibited premature

and invalid collection activity.

The Settlement Officer’s Determination Sustaining the NFTL Eiling Was Fatally Flawed

Thete then followed a hiatus of some seven months, without any IRS explanation of the
claimed additional tax, penalties and interest for 201 1, and with interim periodic letter from IRS
local offices as to its ongoing review of petitioners’ open issues for tax years 2012-1014,

generally advising as to further time needed for consideration of such issues,

By March 10, 2016 Notice of Federal Tax Lien Filing and Your Rights to a Hearing
Under IRS 6320 (Exhibit 2-P), applicable to tax years 2011, 2012, 2013 and 2014, petitioners
were advised as to “the right to a hearing with us to appeal this collection action" by the timely
ﬁling of a Form 12153, Request for a Collection Due Process (“CDP™) hearing. Although
petitioners were unfamiliar with this process, having never previously participated in a CDP
hearing, since this appeared to be the only IRS procedure available to appeal any of the
previously unanswered issues, such submission was timely made on August 11, 2016 (Exhibit
24-P),
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The IRS ground rules for a CDP hearing were set forth in a June 9, 2016 letter from the
assigned Settlement Officer (“SO"), Juns L. Lee (Respondent Exhibit 7-R). The indicated
relevant issues that petitioners sought to discuss included:

2. Challenges to the appropriateness of collection action,

If this is a lien hearing, you may ask us to determine if

the notice of lien filing was appropriate and you qualify

for a notice of lien withdrawal or other line options.
By letter dated June 20, 2016 (Exhibit 25-P), petitioners advised the SO that the only issue
sought to be considered at the CDP hearing was the propriety of the NFTL filing, as being a
premature collection activity and invalid, since there had been no final assessment
deterrninaﬁ;)ns made for any of the four tax years, yielding the conclusion that the NFTL was
invalid. As noted earlier, in the instance of tax year 2011, there had been no prior statutory
Notice of Deficiency, and tax years 2012-2014 each remained with open issues under
consideration by local IRS »ofﬁcos, which.warranted resolution for final assessments
determination. In view of those circumstances, it would have been premature to discuss at the

CDP hearing any'collection alternatives.

Insofar as the criteria for conduct of the SO in the CDP process, it is well established that
it is not merely what is said by petitioners at the phone hearing that needs be considered, but also
petitioners’ prior written admissions and the applicable IRS records. In this regard, the Court’s
altention is addressed to petitioners’ motion (pp. 2-3) and cases cited therein, holding that it is
not just jssues raised at the CDP hearing to be considered, but also “other matters that
were...otherwise brought to the attention of appeals™ and “information that was before the IRS

when mal_cing the challenged rulings” (Murphy, supra, motion, p. 2). Additionally the Appeals
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Officer cannot rely solely on the tax transcripts where a taxpayer identifies an irregularity

(Peterson, supra, motion, p. 3), such as the lack of notice of deficiency.

As to what occurred at the brief CDP phone hearing, participated in solely by the SO and
undersigned petitioner, respondent’s counse/, who was not present, cannot overcome the factual
statements by the undersigned peﬁtion& s to that phone conference by surmise and conjecture,

nor has any declaration been provided by the SO to offer any different or other facts.

A principal argument in respondent’s response is that petitioners “specifically waived”
any issues unrelated to the lien withdrawal issue (p. 12, first para), However, other than wajver
at that time as to consideration of collection alternative measures, which would have been
premature, the remaining issues were obviously subsumed in the NFTL withdrawal issue, i.e.,
the lack of a statutory notice of deficiency as to tax year 2011 and the other issues raised in the -
prior CDP hearing written submission as 1o tax years 2012-2014 (Exhibit 4-P, Attachment, p.2,
second and third paragraphs), and also should have been recognized by the SO in the pre—hean:ng
CDP history sheet dated April 13, 2016 (Exhibit 23-P), some 2-1/2 months prior to the CDP
hearing, The applicable facts are further elaborated upon in petitioners’ supporting affidavit on
this motion (p. 11, para, 32-33).

Another issue involving the inadequate or improper conduct of the SO, of pre-eminence
in this matter, relates to what the respondent’s response refers to as “harmless error”, citing the
Nestor decision (p. 17), which has no application whatsoever to this situation. The chronological
facts of this critical IRS error are set forth in petitioners’ supporting affidavit on this motion (pp.
10-11, para. 29-31). Of particular importance here is the SO June 28, 2106 entry in the Case
Activity Record Print (Exhibit 22-P), a full month before the CDP hearing, that “[t]he taxpayer
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With respect to 2011, where no further tax is now due, inasmuch as the Form 1040X
incorporated, subsumed and fully accounted for the original Form 1040 tax, as well, there is
absolutely no basis for remand in 2011 under the inapposite Nestor case. The three year statute
of limitations for full and proper assessment has long since expired, such that the NFTL is
absolutely invalid as to tax year 2011, On the other hand, as to tax years 2012-2014, remand to
the applicable local IRS offices for resolution of open issues leading to final assessments is

appropriate, with the NFTL being premature s to those years, and hence invalid.

The “Legal Analysis” in Respondent’s Response Does Not Properly Address the IRS

Errors in this Case

In a section of respondent’s response entitled “Legal Analysis™ (p. 11 et seq.), the
criteria for summary judgment are set forth, with which petitioners have no quarrel. As applied
here, the documented facts supporting this motion amply demonstrate the propriety of this
remedy, However, such “Legal Analysis” totally fails to recognize the requirements for a proper
assessment, which transcends the simple self-assessment of an original tax filing, when

intervening everits warrant more.

Thus, in the instance of tax year 201 1, when the IRS TCO denied petitioners’ claim for a
casualty loss deduction, which most certainly would have affected the earlier self-assessment
amount, an IRS obligation arose o issue a notice of determination or of deficiency, as to an
increased tax to then intended to be assessed, but, most importantly, which notice would have
provided petitioners with a basis for judicial challenge of such deduction denial. No such notice

was ever issued, timely or otherwise.
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Further, when the IRS transmitted its Notice CP 22E on July 27, 2015 (Exhibit 23-P), not
as a final assessment, as discussed at lergth earlier, but rather simply as a notice of intended tax,
penalty and interest charge for tax year 2011, for which petitioners sought a never forthcoming
explanation, that warranted a statutory notice of deficiency, which would have thereby triggered
a judicial challenge basis for petitioners. That point was further underscored by the. SO in her
Case Activity Record Print (Exhibit 22-P) in preparation for the CDP hearing, wherein she stated
“[t]axpayers would not get a SNOD when they agreed to the assessment.” (Exhibit 22.P, June
28,2016 entry). Since it is beyond dispute that there was absolutely no such assessment
agreement, absent that error on the part of the SO, she is in effect advising that a SNOD would

have been required, but of course was never transmitted.

Contrary to the contention that “petitioners specifically directed the settlement officer in
their June 20, 2016 letter to focus her attention on the lien withdrawal issue.” (Respondent’s
response, p. 12, final para.), and the misplaced conclusion that she “could not have acted
unreasonably when she did not consider issues that petitioners specifically waived”, the
undeniable facts belie such contentions, Petitioners could not “direct™ the SO as to anything,
merely indicating that the permitted subject of lien withdrawal was intended to be the desired
focus of the CDP hearing, which subject of necessity subsumed and included the related subjects
of incomplete 2012-2014 assessments, since local IRS offices had ongoing investigations to
consider open issues repeatedly raised by petitioners as to which the SO should have besn aware,
and, in at least one instance advised that no collection proceedings would go forward pending
final determinations of such issues, all as previously discussed earlier in this reply. Obviously,

there was no waiver here, specific or otherwise.
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Conclusions

Clearly, fixe IRS errors by its various reviewers, as reflected in the record, coupled with
regrettably consistent periods of silence in response to legitimate petitioners’ inquiries, which
have predominantly been ignored in respondent’s response, suggest a trampling upon express
texpayer rights, here, rather than proper and orderly statutory compliance, which respondent
would have this Court believe occurred in this case. It plainly and simply did not,

Beyond the above compelling fucts, supportive documentary exhibits and applicable law,
many of which are from certified representations by respondent’s counsel and IRS documents,
and including numerous errors by the IRS at the various levels of review, there are further
unrefutable factual statements and documents in petitioners’ motion papers, which have not at all
been addressed in respondent’s response, but should be evident to the Court upon considering
this motion. Such silence in respondent’s response leads to likely oonclqsions to be drawn in

petitioners’ favor, and thereby strengthens the viability of this summary judgment motion.

WHEREFORE, based on all of the foregoing, petitioners request that this Court grant in
all respects petitioners’ motion for summary judgment, directing the withdrawal of respc‘ndent s
filed Notice of Federal Tax Lien, as being totally invalid and not ripe for this or any other

collection activity with respect to tax year 2011 and warranting remand of the matter to the local

IRS offices for further review and resolution of the remaining open issues for tax years 2012,
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2013 and 2014, for determination of final assessable tax for those years, together with such other

and further related relief deemed appropriate by this Coust.

JACK 8. KANNRY and JOYCE F. KANNRY
Petitioners Pro Se

By:
JACK 8. Y

Dated: New York, New York
August 21, 2018
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Docket No. 19091-16L

CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing Petitioners’ Reply to Respondent’s
Response on Petitioners’ Motion for Summary Judgment Against Respondent, was served on
respondent by mailing the same on August 21, 2018 ina postage paid wrapper addressed as
follows:

William M. Paul, Esq.,

Acting Chief Counsel

Internal Revenue Service

Attn: Frederick C. Mutter, Esq.
Tax Court Bar No. MF 0417
33 Maiden Lane, 14™ Floor
New York, NY 10038

Dated: New York, NY
August 21, 2018

(1048282, } 16




 
 
    
   HistoryItem_V1
   TrimAndShift
        
     Range: all pages
     Trim: none
     Shift: move down by 14.40 points
     Normalise (advanced option): 'original'
      

        
     32
     1
     0
     No
     934
     410
     Fixed
     Down
     14.4000
     0.0000
            
                
         Both
         1
         AllDoc
         16
              

       CurrentAVDoc
          

     None
     0.0000
     Top
      

        
     QITE_QuiteImposingPlus3
     Quite Imposing Plus 3.0k
     Quite Imposing Plus 3
     1
      

        
     0
     136
     135
     136
      

   1
  

    
   HistoryItem_V1
   TrimAndShift
        
     Range: all pages
     Trim: none
     Shift: move down by 14.40 points
     Normalise (advanced option): 'original'
      

        
     32
     1
     0
     No
     934
     410
    
     Fixed
     Down
     14.4000
     0.0000
            
                
         Both
         1
         AllDoc
         16
              

       CurrentAVDoc
          

     None
     0.0000
     Top
      

        
     QITE_QuiteImposingPlus3
     Quite Imposing Plus 3.0k
     Quite Imposing Plus 3
     1
      

        
     0
     136
     135
     136
      

   1
  

 HistoryList_V1
 qi2base





