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(I) 

QUESTION PRESENTED 

Whether sufficient evidence supports petitioner’s 
conviction for using a “false or fictitious instrument, 
document, or other item appearing, representing, pur-
porting, or contriving through scheme or artifice, to be 
an actual security or other financial instrument,” in vi-
olation of 18 U.S.C. 514(a), when he passed off docu-
ments that purported to be, but did not share the form 
of, legitimate payment vouchers.   
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In the Supreme Court of the United States 
 

No. 20-1092 

BRANDON JONES, PETITIONER 
v. 

UNITED STATES OF AMERICA 
 

ON PETITION FOR A WRIT OF CERTIORARI 
TO THE UNITED STATES COURT OF APPEALS  

FOR THE SECOND CIRCUIT  

 

BRIEF FOR THE UNITED STATES IN OPPOSITION  

 

OPINION BELOW 

The opinion of the court of appeals (Pet. App. 1a-10a) 
is reported at 965 F.3d 190.   

JURISDICTION 

The judgment of the court of appeals was entered on 
July 16, 2020.  A petition for rehearing and rehearing en 
banc was denied on September 8, 2020 (Pet. App. 11a).  
On March 19, 2020, this Court extended the time within 
which to file any petition for a writ of certiorari due on 
or after that date to 150 days from the date of the lower-
court judgment, order denying discretionary review, or 
order denying a timely petition for rehearing.  The pe-
tition for a writ of certiorari was filed on February 5, 
2021.  The jurisdiction of this Court is invoked under  
28 U.S.C. 1254(1).   
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STATEMENT  

Following a jury trial in the United States District 
Court for the Southern District of New York, petitioner 
was convicted on one count of wire fraud, in violation of 
18 U.S.C. 1343 and 2; one count of conspiring to commit 
wire fraud, in violation of 18 U.S.C. 1349; and one count 
of using false or fictitious government documents, in vi-
olation of 18 U.S.C. 514(a)(2) and 2.  Amended Judg-
ment 1-2.  He was sentenced to 50 months of imprison-
ment, to be followed by five years of supervised release.  
Id. at 3-4.  The court of appeals affirmed.  Pet. App. 1a-
10a.   

1. As early as 2010, petitioner created an organiza-
tion called the “Office of the Commissioner for Burns”
—or sometimes just the “Office of the Commissioner”—
which he falsely described as an “international govern-
mental organization” affiliated with the United Nations.  
Pet. App. 3a & n.1.  He referred to himself as “Commis-
sioner and Head of Delegation,” and typically dressed 
in uniform, including a white hat and United Nations 
badges.  Id. at 3a; Trial Tr. 724-725; Presentence Inves-
tigation Report (PSR) ¶ 11.  In truth, petitioner was not 
a delegate or employee of the United Nations.  Pet. App. 
3a.  The United Nations did not recognize the “Office of 
the Commissioner” as an intergovernmental organiza-
tion, and it had barred petitioner from its premises in 
2014.  Ibid.   

Between 2013 and 2016, petitioner used his organi-
zation to perpetrate a series of frauds against at least 
24 companies.  Pet. App. 3a-4a; PSR ¶ 27.  One such 
fraud involved fabricated “purchase orders” that peti-
tioner used to obtain a variety of goods and services.  
Pet. App. 4a.  He bought Apple products, for example, 
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using a “purchase order” purportedly issued by the 
“Office of the Commissioner, An IGO”:   

C.A. Supp. App. 33; see Pet. App. 4a.  Similarly, he paid 
for accommodations using a “purchase order” purport-
edly issued by the “Office of the Commissioner Interna-
tional Mission,” located at “845 United Nations Plaza.”  
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C.A. Supp. App. 34; see Pet. App. 4a.  Each of those doc-
uments, printed on a single white page, bore the title 
“Purchase Order” and subtitle “Government,” a logo  
for petitioner’s organization, and instructions for the re-
cipient to email the order for billing to either the “De-
partment of Finance Government Services” or the “Ex-
ecutive Services Department of the EOCBHD” at  
“Departmentalinvoices@offun.us.”  C.A. Supp. App. 33-
34 (capitalization altered); see Pet. App. 4a-5a.   

To pay for travel expenses, petitioner used a second 
kind of fraudulent document:  a so-called “Governmen-
tal Transportation Request.”  Pet. App. 4a.  For exam-
ple, petitioner obtained more than $100,000 in airline 
tickets from American Airlines using documents claim-
ing to have been issued by the “Office of the Commis-
sioner, An IGO,” and $9000 to rent a car from Enter-
prise Rent-A-Car using documents claiming to have 
been issued by the “Office of the Commissioner for 
Burns,” all of which were purportedly authorized by 



5 

 

“EP Governmental Travel Services.”  C.A. Supp. App. 
7-8; see Pet. App. 3a-4a.  Those documents bore the 
same logo of the “Office of the Commissioner for 
Burns,” as well as instructions for the recipient to bill 
charges to “The Executive Offices of the Director of Fi-
nance” at a United Nations address.  Ibid.   

2. A federal grand jury in the Southern District of 
New York charged petitioner with wire fraud, in viola-
tion of 18 U.S.C. 1343 and 2; conspiring to commit wire 
fraud, in violation of 18 U.S.C. 1349; and using false or 
fictitious government documents, in violation of  
18 U.S.C. 514(a)(2) and 2.  Superseding Indictment 1-3; 
see Pet. App. 3a.  As relevant here, Section 514(a)(2) 
makes it a crime to pass, present, or offer, within the 
United States,  

any false or fictitious instrument, document, or other 
item appearing, representing, purporting, or con-
triving through scheme or artifice, to be an actual se-
curity or other financial instrument issued under the 
authority of the United States, a foreign govern-
ment, a State or other political subdivision of the 
United States, or an organization.   

18 U.S.C. 514(a).   
At trial, the government introduced many of the 

fraudulent documents petitioner created, as well as sev-
eral form documents issued by the federal General Ser-
vices Administration (GSA), an agency of the United 
States government.  Pet. App. 4a-5a; see, e.g., C.A. Supp. 
App. 5-38, 47-53.  One such GSA form, titled “Solicitation/ 
Contract/Order for Commercial Items,” allows certain 
federal employees to execute purchases on behalf of the 
United States government.  Pet. App. 5a (citation omit-
ted); see C.A. Supp. App. 52-53; Trial Tr. 1469-1470.  
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Another GSA form, titled “U.S. Government Transpor-
tation Request” (GTR), allows employees of federal 
agencies to purchase transportation services.  Pet. App. 
4a (citation omitted); see C.A. Supp. App. 47 (version in 
use before February 2013); C.A. Supp. App. 48-49 (ver-
sion in use since February 2013); Trial Tr. 1460, 1464-
1465.  Those standardized, two-page forms do not con-
tain logos and include spaces for various entries missing 
from petitioner’s documents.  C.A Supp. 47-49, 52-53; 
see Pet. App. 4a-5a.  For example, here is what the cur-
rent version of the first page of a GTR looks like:   

C.A. Supp. App. 48.   
At the close of trial, the district court instructed the 

jury that a “false or fictitious instrument” under Section 
514(a) is “a bogus financial document made to look like 
a real financial document which could be used for pay-
ment when, in fact, there is no such genuine financial 
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instrument.  As a result, the document has no value, but 
that fact is presumably unknown by, and not revealed 
to, the person or entity receiving the document.”  Trial 
Tr. 1729-1730; see Pet. App. 5a.  That instruction ac-
corded with petitioner’s own proposal, and petitioner’s 
brief in the court of appeals agreed that it was correct.  
Pet. C.A. Br. 11.   

The jury found petitioner guilty on all counts.  Pet. 
App. 5a.  After calculating an advisory guidelines range 
of 87 to 108 months, Sent. Tr. 13, the district court sen-
tenced petitioner to concurrent terms of 50 months of 
imprisonment on each count, to be followed by five 
years of supervised release, Am. Judgment 3-4.   

3. The court of appeals affirmed.  Pet. App. 1a-10a.  
Petitioner argued that the evidence supporting his Sec-
tion 514(a)(2) conviction was insufficient, asserting that 
the term “false or fictitious instrument, document, or 
other item” in 18 U.S.C. 514(a) refers only to “docu-
ments that purport to be types of financial instruments 
that do not actually exist,” and that the fraudulent doc-
uments he produced “purported to be types of financial 
instruments that do exist.”  Pet. C.A. Br. 10 (emphasis 
omitted).  The government responded that no “actual 
governmental documents  * * *  correspond to the fake 
documents [petitioner] created,” and that fraudulent 
documents like petitioner’s qualify as “false or fictitious 
instruments” even if “similarly named or ‘types’ of fi-
nancial instruments exist.”  Gov’t C.A. Br. 14, 16.   

The court of appeals rejected petitioner’s argument 
that Section 514(a) applies only to documents  “that pur-
port to be entirely contrived or extremely rare types of 
financial instruments,” observing that the jury instruc-
tions had in fact been “overly favorable” to petitioner in 
that respect.  Pet. App. 6a.  The court explained that 
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Section 514(a) proscribes the use of “false or fictitious” 
documents, 18 U.S.C. 514(a) (emphasis added), and thus 
“calls for some distinction to be made between a false 
instrument and a fictitious one,” Pet. App. 7a (quoting 
United States v. Williams, 790 F.3d 1240, 1246 (11th Cir. 
2015), cert. denied, 577 U.S. 1111 (2016)).  The court 
noted distinct dictionary definitions of “fictitious” as 
“ ‘something invented by the imagination or feigned,’ ” 
and “false” as something “ ‘not genuine.’ ”  Ibid. (cita-
tions omitted).  The court accordingly determined that 
construing the expressly disjunctive phrase “false or 
fictitious” to “refer[] only to purely contrived types of 
documents and instruments ‘would render the term 
“false” mere surplusage.’ ”  Ibid. (quoting Williams, 790 
F.3d at 1246).   

The court of appeals further observed that peti-
tioner’s proposed interpretation would conflict with the 
statutory definitions incorporated by reference in Sec-
tion 514.  Pet. App. 8a.  Section 514(a)(2) prohibits, for 
example, use of a “false or fictitious” document purport-
ing to be an “actual security”; Section 514(b) expressly 
incorporates “[f]or purposes of this section” the defini-
tional provisions in 18 U.S.C. 513(c); and Section 513(c), 
in turn, defines the term “security” to include, among 
other things, “commonly used obligations” like checks 
and bonds.  Pet. App. 8a.  The court of appeals thus rea-
soned that Section 514 must cover more than just “fake 
versions of  * * *  nonexistent or extremely rare types 
of documents.”  Ibid. 

The court of appeals noted that the Ninth Circuit, 
“[r]elying on legislative history,” had concluded that 
Section 514 “ ‘refer[s] to nonexistent instruments.’ ”  
Pet. App. 8a (quoting United States v. Howick, 263 F.3d 
1056, 1067 (9th Cir. 2001), cert. denied, 535 U.S. 946 
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(2002)).  The court also stated that three other circuits 
had “adopted the Ninth Circuit’s definition.”  Id. at 8a 
n.2.  But the court saw “no reason to examine legislative 
history” given the “plain language” of the statute.  Id. 
at 8a.  The court added that in any event, the legislative 
history would not alter its interpretation of the text be-
cause even accepting that Section 514 was “intended to 
‘close[] a loophole in Federal counterfeiting law’ ” in-
volving “ ‘fictitious instruments [that] are not counter-
feits of any existing negotiable instrument,’ ” Congress 
chose to enact “a more capacious statute that covers a 
broader variety of conduct.”  Id. at 9a n.3 (quoting 141 
Cong. Rec. 18,055 (1995)).  The court further explained 
that petitioner’s interpretation would itself give rise to 
a loophole:  instruments that correspond to an existing 
type of instrument but differ markedly from the genu-
ine instruments might not be covered by any federal 
counterfeiting law.  Ibid.   

Finally, the court of appeals rejected petitioner’s 
sufficiency challenge.  Pet. App. 9a-10a.  The court ex-
plained that “[t]he record is replete with evidence es-
tablishing that [petitioner] passed inauthentic GTRs 
and purchase orders.”  Id. at 9a.   

ARGUMENT  

Petitioner contends (Pet. 11-22) that the court of ap-
peals erred in understanding 18 U.S.C. 514(a) to pro-
scribe false versions of actual financial instruments, and 
that the decision below conflicts with decisions of four 
courts of appeals.  The court of appeals correctly af-
firmed petitioner’s conviction, and although the courts 
of appeals have expressed different formulations of the 
precise reach of that provision, petitioner overstates the 
scope and practical effect of any disagreement.  Moreo-
ver, this would not be an appropriate vehicle in which to 
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address the question presented because the evidence 
was sufficient to sustain petitioner’s Section 514(a) con-
viction even under the construction that he proposes.  
Further review is unwarranted.   

1. The court of appeals correctly affirmed peti-
tioner’s conviction.  The plain text of Section 514(a) co-
vers “false or fictitious” documents that appear or pur-
port to be “actual securit[ies] or other financial instru-
ment[s].”  18 U.S.C. 514(a) (emphasis added).  As the 
court of appeals explained, the disjunctive framing of 
“false or fictitious” indicates that Congress contem-
plated application of Section 514 both to documents that 
are “false” (“not genuine”) as well as to documents that 
are “fictitious” (“invented by the imagination or feigned”), 
so long as the documents purport to be “actual secu-
rit[ies] or other financial instrument[s]” issued by a 
government or an organization.  Pet. App. 6a-7a (cita-
tions omitted); see National Association of Manufac-
turers v. Department of Defense, 138 S. Ct. 617, 632 
(2018) (“As this Court has noted time and time again, 
the Court is ‘obliged to give effect, if possible, to every 
word Congress used.’ ”) (citation omitted).  The statute 
thus covers not only “purely contrived categories of ob-
ligations,” Pet. App. 8a, but also documents that “pur-
port to be a type of instrument that actually exists, but 
are still ‘false’ in the sense that they are wholly inau-
thentic,” id. at 7a (citation omitted).   

That conclusion is reinforced by the other words of 
the statute.  Section 514(a) proscribes the use of a false 
or fictitious document purporting to be, among other 
things, an “actual security.”  18 U.S.C. 514(a).  Section 
514(b) states that any term used in Section 514 “has the 
same meaning given such term in section 513(c),”  
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18 U.S.C. 514(b), and Section 513(c)(3) defines “secu-
rity” to include, among other things, a “stock certifi-
cate,” “bond,” or “check,”  18 U.S.C. 513(c)(3)(A).  That 
express incorporation makes clear that Section 514(a) 
covers fake replicas of the “actual” versions of “existent 
and commonly used obligations.”  Pet. App. 8a.  If peti-
tioner were correct that Section 514 criminalizes only 
the use of fake versions of nonexistent types of docu-
ments, a defendant could not be convicted under Section 
514 for using fake versions of existing securities cross-
referenced in Section 514 itself.  See United States v. 
Williams, 790 F.3d 1240, 1246 (11th Cir. 2015) (“To in-
terpret § 514 to criminalize the passing of only non- 
existing types of documents would be to disregard the 
statutory definitions set forth by Congress in § 513(c), 
as it strains the imagination to think of a scenario where 
anything other than a document bearing the usual indi-
cia of a personal check could purport to be an ‘actual’ 
personal check.”), cert. denied, 577 U.S. 1111 (2016).   

Petitioner nevertheless contends (Pet. 16-22) that 
Section 514 “covers only the use of nonexistent types of 
obligations.”  But the plain text of Section 514 makes no 
mention of “nonexistent” types of obligations.  And pe-
titioner appears to acknowledge that his construction of 
the statute renders the terms “false” and “fictitious” 
“ ‘redundan[t],’ ” Pet. 20 (quoting Barton v. Barr,  
140 S. Ct. 1442, 1453 (2020)), and he does not directly 
address the anomalies that it would create.  Rather, pe-
titioner principally asserts (Pet. 17-18) that Section 
514(a) distinguishes between “false or fictitious” docu-
ments, on the one hand, and “actual” documents, on the 
other.  From that asserted distinction, petitioner would 
infer that the statute does not proscribe the use of doc-
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uments corresponding to those “existing in fact or real-
ity,” on the theory that such documents would be “ac-
tual” documents rather than “false or fictitious” ones.  
Pet. 18 (quoting United States v. Morganfield, 501 F.3d 
453, 459 (5th Cir. 2007), cert. denied, 553 U.S. 1067 
(2008)).   

That theory misconstrues the statute.  Section 514(a) 
covers “any false or fictitious instrument, document, or 
other item appearing, representing, purporting, or con-
triving through scheme or artifice, to be an actual secu-
rity or other financial instrument.”  18 U.S.C. 514(a) 
(emphasis added).  The relevant question therefore is 
not, as petitioner contends, whether the false or ficti-
tious document itself “exist[s] in fact or reality.”  Pet. 
18 (citation omitted).  Rather, it is whether the false or 
fictitious document appears, represents, purports, or 
contrives to be an actual—that is, genuine—security or 
financial instrument.  A fake treasury bond, for exam-
ple, can purport to be an “actual” treasury bond issued 
under governmental authority.  That a financial instru-
ment “exist[s] in fact or reality” does not preclude a doc-
ument purporting to be that financial instrument from 
being “false or fictitious.”   

Petitioner asserts (Pet. 18-19) that Congress need 
not have used the word “actual” in Section 514(a) to cap-
ture fake versions of existing obligations, as several 
other provisions in Chapter 25 of Title 18 prohibit coun-
terfeiting without using that word.  See, e.g., 18 U.S.C. 
472 (prohibiting the use of “falsely made, forged, coun-
terfeited, or altered obligation[s] or other securit[ies] of 
the United States”).  But petitioner agrees (Pet. 16) that 
Section 514(a) at least proscribes the use of fake ver-
sions of nonexistent types of obligations, which are not 
covered by the other provisions he cites.  See Pet. 21 
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(noting that other prohibitions in Chapter 25 do not 
cover “completely fictitious financial instruments”) (ci-
tation omitted).  And it is unremarkable that Congress 
would use different terms to proscribe a broader set of 
conduct.  See DePierre v. United States, 564 U.S. 70, 83 
(2011) (noting that Congress sometimes has “good rea-
son to employ” different terms to cover even the same 
conduct).  And any such “overlap” (Pet. 19-20) in the 
coverage of the counterfeiting laws “is beside the 
point.”  Pasquantino v. United States, 544 U.S. 349, 358 
n.4 (2005).   

As this Court has explained, “[t]he Federal Criminal 
Code is replete with provisions that criminalize overlap-
ping conduct.  The mere fact that two federal criminal 
statutes criminalize similar conduct says little about the 
scope of either.”  Pasquantino, 544 U.S. at 358 n.4 (ci-
tations omitted); see Loughrin v. United States, 573 
U.S. 351, 358 n.4 (2014) (explaining that even “substan-
tial” “overlap” is “not uncommon in criminal statutes”).  
Moreover, as the court of appeals observed (Pet. App. 
9a n.3), petitioner’s contrary interpretation of Section 
514 would give rise to a new loophole, for fake versions 
of existing documents that differ sufficiently from the 
actual instruments as to fail the “similitude” require-
ment imposed by some courts of appeals under the 
counterfeiting prohibition in 18 U.S.C. 472.  United 
States v. Howick, 263 F.3d 1056, 1067 (9th Cir. 2001), 
cert. denied, 535 U.S. 946 (2002).  Petitioner does not 
explain how his amorphous limitation of Section 514(a) 
to “nonexistent” types of documents would cover that 
scenario, or how courts or juries might coherently de-
termine when a poor attempt at replicating an existing 
document becomes so divorced from the original that it 
would be covered by Section 514(a).   
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Petitioner’s reliance (Pet. 21) on legislative history is 
unsound.  He asserts that “nothing in the legislative rec-
ord suggest[s] that Congress intended Section 514 to 
duplicate existing prohibitions or to provide enhanced 
penalties for offenses involving fake versions of existing 
instruments.”  Ibid.  But “silence in the legislative his-
tory  * * *  cannot defeat the better reading of the text 
and statutory context,” because “[i]f the text is clear, it 
needs no repetition in the legislative history.”  Encino 
Motorcars, LLC v. Navarro, 138 S. Ct. 1134, 1143 
(2018); see Whitfield v. United States, 543 U.S. 209, 215 
(2005) (“Because the meaning of § 1956(h)’s text is plain 
and unambiguous, we need not accept petitioners’ invi-
tation to consider legislative history.”).   

In any event, none of the snippets of legislative his-
tory on which petitioner relies is inconsistent with, 
much less forecloses, the court of appeals’ recognition, 
based on the plain text of Section 514, that Congress ul-
timately chose to enact “a more capacious statute that 
covers a broader variety of conduct,” even if “some 
overlap or duplication results.”  Pet. App. 9a n.3.  In-
deed, the legislator whose statements petitioner repeat-
edly cites (Pet. 4, 7, 12, 21), Senator D’Amato, elsewhere 
described Section 514 in capacious terms:  “This bill 
makes it a violation of Federal law to possess, pass, ut-
ter, publish, or sell, with intent to defraud, any items 
purporting to be negotiable instruments of the U.S. 
Government, a foreign government, a State entity, or a 
private entity.”  141 Cong. Rec. at 18,055 (emphasis 
added); cf. Exxon Mobil Corp. v. Allapattah Services, 
Inc., 545 U.S. 546, 568 (2005) (“Judicial investigation of 
legislative history has a tendency to become, to borrow 
Judge Leventhal’s memorable phrase, an exercise in 
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‘ “looking over a crowd and picking out your friends.” ’ ”) 
(citation omitted).   

Finally, petitioner invokes (Pet. 22) the rule of lenity.  
But that rule applies only if, after the application of the 
traditional tools of statutory construction, a court con-
cludes that a statute contains “ ‘grievous ambiguity,’ ” 
such that the court “can make ‘no more than a guess as 
to what Congress intended.’   ”  Muscarello v. United 
States, 524 U.S. 125, 138-139 (1998) (citations omitted).  
No such grievous ambiguity exists here.   

2. Petitioner suggests (Pet. 11-16) that further re-
view is warranted because the courts of appeals are di-
vided on the question presented.  But although courts 
of appeals have described the reach of Section 514(a) in 
different ways, petitioner overstates the scope and 
practical effect of any disagreement, and no court of ap-
peals would have reached a different result in this case.   

a. Petitioner contends (Pet. 11) that the Ninth Cir-
cuit has held that Section 514 covers only fictitious or 
nonexistent types of securities or other financial instru-
ments, and that the Fifth, Sixth, and Eighth Circuits 
have followed suit.  Although each court has made state-
ments to that effect, only one (the Fifth Circuit) has ac-
tually vacated a Section 514(a) conviction, and in doing 
so, that court stressed that it was not deciding whether 
the statute would apply in circumstances similar to 
those presented here.   

The case on which petitioner principally relies is the 
Ninth Circuit’s opinion in United States v. Howick, su-
pra.  There, the defendant was convicted under Section 
514 for possessing phony federal reserve notes (that is, 
paper currency) in denominations of $100,000,000 and 
$500,000,000.  Howick, 263 F.3d at 1066.  The defendant 
argued that because the notes were so obviously fake, 
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he could not be convicted of possessing anything pur-
porting to be an actual security or other financial in-
strument.  Ibid.  The question before the court of ap-
peals, therefore, was whether Section 514 “contains a 
threshold requirement with respect to the credibility of 
the contrived documents.”  Id. at 1067.  The court con-
cluded that a document purports to be an “actual” in-
strument under Section 514 if it “include[s] enough of 
the various hallmarks and indicia of financial obliga-
tions” that it “bears a family resemblance to genuine fi-
nancial instruments.”  Id. at 1068.  The court then af-
firmed the defendant’s conviction, finding that the notes 
“contained many of the indicia of genuine financial in-
struments,” including presidential portraits, official 
seals, and signatures, and did not include any “disqual-
ifying marks.”  Id. at 1069.  

Although not necessary to its holding, the court of 
appeals also stated its view as to the difference between 
“counterfeit” obligations, proscribed by 18 U.S.C. 472, 
and “false or fictitious” obligations under Section 514.  
Howick, 263 F.3d at 1066-1067.  Based on its review of 
Section 514’s legislative history, the court stated that 
whereas a “counterfeit” obligation is a “bogus document 
contrived to appear similar to an existing financial in-
strument,” a “fictitious” document is a “bogus document 
contrived to appear to be a financial instrument, where 
there is in fact no such genuine instrument.”  Id. at 1067; 
see ibid. (“[W]e interpret the phrase ‘false or fictitious 
instrument’ in section 514 to refer to nonexistent instru-
ments, whereas the phrase ‘falsely made, forged, coun-
terfeited, or altered obligation’ in section 472 refers to 
doctored up versions of obligations that truly exist.”).   
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Petitioner states that the Ninth Circuit has since re-
lied on that language in other opinions involving prose-
cutions under Section 514.  Pet. 12-13 (citing United 
States v. Salman, 531 F.3d 1007, cert. denied, 555 U.S. 
1008 (2008); United States v. Hall, 681 Fed. Appx. 621 
(per curiam), cert. denied, 138 S. Ct. 141 (2017); and 
United States v. Murphy, 824 F.3d 1197 (2016)).  But 
none of those opinions vacated or reversed a Section 514 
conviction on the grounds petitioner urges here.  For 
example, the defendant in United States v. Salman did 
not argue that the “sight drafts” that he presented to 
the IRS were counterfeits rather than “false or ficti-
tious” documents, and the court of appeals did not ad-
dress that question in affirming his convictions.  531 
F.3d at 1011, 1015.  Likewise, although the defendant in 
United States v. Hall argued that the “money orders” 
he used were not “false or fictitious,” the court affirmed 
his conviction, finding that “there is no such thing as a 
money order that promises payment from a United 
States Treasury account.”  681 Fed. Appx. at 622-623.  
And Murphy did not even address Howick’s discussion 
of the term “false or fictitious”; instead, the court there 
rejected the defendant’s argument that the “bonded 
promissory notes” he sent to the IRS did not purport to 
have been “issued under the authority of the United 
States.”  824 F.3d at 1203-1204.  Thus, petitioner has not 
identified a case in which the Ninth Circuit vacated a 
defendant’s conviction on the ground that the defendant 
used only a fake version of an existing document or in-
strument.   

Similarly, although petitioner is correct (Pet. 14-15) 
that the Sixth and Eighth Circuits have cited Howick’s 
framing of Section 514(a)’s scope, he has not identified 
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a case in which that framing was outcome determina-
tive.  In United States v. Anderson, 353 F.3d 490 (2003) 
(per curiam), cert. denied, 541 U.S. 1068 (2004), the 
Sixth Circuit affirmed the defendants’ Section 514 con-
victions based on their use of sight drafts purporting to 
be drawn on the United States Treasury.  Id. at 497, 
499-501.  The court recognized that “there is a legiti-
mate financial instrument known as a sight draft,” but 
found that the sight drafts constituted “fictitious instru-
ments” because “the United States Treasury has not 
used sight drafts in modern history” and “maintains no 
depository accounts against which an individual could 
draw a check, draft, or any other financial instrument.”  
Id. at 500.  And in United States v. Getzschman, 81 Fed. 
Appx. 619 (2003) (per curiam), the Eighth Circuit (in an 
unpublished decision) rejected a defendant’s constitu-
tional vagueness challenge to Section 514, observing 
that the money orders and sight drafts at issue in that 
case purporting to be drawn on the United States 
Treasury “clearly fall within the meaning of § 514(a).”  
Id. at 622.   

The Fifth Circuit has relied on the distinction drawn 
in Howick to vacate Section 514 convictions, but only in 
cases involving substantially different facts.  In United 
States v. Morganfield, supra, the defendants were con-
victed under Section 514 for passing worthless checks 
drawn on checking accounts that they had created for 
nonexistent shell companies.  501 U.S. at 456-457.  The 
court of appeals vacated the defendants’ convictions on 
the ground that the checks were not “false or fictitious,” 
but “genuine” in the sense that they were “actual nego-
tiable instruments that were issued by legitimate banks 
where actual checking accounts existed.”  Id. at 460.  



19 

 

The court later applied that holding in another case in-
volving “facially genuine checks.”  United States v. Kit-
telberger, 595 Fed. Appx. 355, 361 (5th Cir. 2014).  The 
court specifically noted, however, that it was not ad-
dressing the question whether “a scheme that involves 
wholly fake ‘checks’ necessarily falls outside § 514(a).”  
Morganfield, 501 F.3d at 461.   

b. Petitioner asserts (Pet. 15) that the Eleventh Cir-
cuit and the court of appeals below “have reached the 
opposite conclusion” from that of the circuits discussed 
above.  That is an overstatement.  Although both courts 
cast doubt on Howick’s dicta concerning Section 514’s 
scope, the Eleventh Circuit expressly stated that its ap-
proach was consistent with both Howick and Morgan-
field, and the same can be said of the decision below.   

In United States v. Williams, supra, the defendant 
was convicted of passing fake checks he had created us-
ing blank check stock and check-writing software.  790 
F.3d at 1243.  He sought to vacate his convictions on the 
theory that the legislative history of Section 514 indi-
cates that the statute applies only to “non-existent types 
of instruments, such as a three dollar bill or a wholly 
made-up type of government bond.”  Id. at 1245.  The 
court of appeals rejected that argument, explaining that 
the statute by its terms “contemplates documents that 
are not ‘fictitious’ since they purport to be a type of in-
strument that actually exists, but are still ‘false’ in the 
sense that they are wholly inauthentic.”  Id. at 1246.  
The court further noted that the defendant’s interpre-
tation would “render the term ‘false’ mere surplusage” 
and “disregard the statutory definitions” in Section 
513(c).  Ibid. 

Williams further explained that its decision was con-
sistent with both Howick and Morganfield.  790 F.3d at 
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1247-1249.  As to Howick, the court observed that the 
Ninth Circuit’s statements defining “fictitious” obliga-
tions were dicta, and that even under Howick’s frame-
work, the fake checks at issue in Williams would still be 
“false or fictitious” because they were “not copies of any 
existing check, but instead purport[ed] to be drawn 
from one account while containing the routing/account 
numbers for a different account.”  Id. at 1248.  Thus, the 
court of appeals determined that the checks were, “to 
borrow from Howick, ‘bogus documents contrived to ap-
pear to be a financial instrument, where there is in fact 
no such genuine instrument in existence.’ ”  Ibid. (quot-
ing Howick, 263 F.3d at 1067) (brackets omitted).  And 
the court observed that in Morganfield, “the Fifth Cir-
cuit went to great lengths to distinguish the checks at 
issue in that case (facially genuine, but used in a fraud-
ulent scheme) from wholly fabricated ‘checks’ like those 
in the instant case.”  Id. at 1249.   

Although the court of appeals in this case did not 
similarly attempt to reconcile its decision with Howick 
and Morganfield, the outcome here is consistent with 
those and the other cases on which petitioner relies 
(Pet. 13-15).  As in this case, the decisions in Howick, 
United States v. Hall, United States v. Anderson, and 
United States v. Getzschman all affirmed Section 514 
convictions when, as here, the defendant sought to pass 
off a wholly falsified instrument as an “actual” (meaning 
genuine or legitimate) one.  See Howick, 263 F.3d at 
1061, 1069 (“federal reserve notes” in “improbable” de-
nominations); Hall, 681 Fed. Appx. at 622-623 (“money 
orders” promising payment from a United States 
Treasury account); Anderson, 353 F.3d at 500 (“sight 
drafts” that purported to draw on United States Treas-
ury accounts); Getzschman, 81 Fed. Appx. at 622 (“sight 
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drafts” and “money orders” purporting to draw on 
United States Treasury accounts).   

And in stark contrast with Morganfield, which in-
volved “actual negotiable instruments that were issued 
by legitimate banks where actual checking accounts ex-
isted,” 501 F.3d at 460, petitioner here used wholly fal-
sified purchase orders and transportation requests that 
were never issued by any legitimate governmental en-
tity.  Petitioner thus provides no sound basis to believe 
that his case would have come out differently in any 
other circuit.   

3. Even if the question presented otherwise war-
ranted further review, this case would not be a suitable 
vehicle in which to address it.  As the government ar-
gued below, see Gov’t C.A. Br. 13-21, the evidence at 
petitioner’s trial was sufficient to support his conviction 
even under petitioner’s preferred reading of the stat-
ute.  Just as a $100,000,000 federal reserve note quali-
fies as a fictitious obligation even though federal re-
serve notes actually exist, see Howick, 263 F.3d at 1069, 
and just as a sight draft drawn on the United States 
Treasury qualifies as a fictitious obligation even though 
“there is a legitimate financial instrument known as a 
sight draft,” Anderson, 353 F.3d at 500, a purchase or-
der or transportation request purportedly issued by the 
“Office of the Commissioner” qualifies as a fictitious ob-
ligation even though such things as government pur-
chase orders and transportation requests exist.   

Even under petitioner’s construction of the statute, 
the mere fact that the documents petitioner fabricated 
purported to serve a function that existing financial in-
struments also serve would not preclude those docu-
ments from being “fictitious.”  At that level of general-
ity, the same would be true of all documents covered by 
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Section 514.  Merely serving the same general function 
as an actual financial instrument does not make a docu-
ment “real” (as opposed to fictitious).  Nor can approxi-
mating the name—but not the form—of an existing doc-
ument suffice to render it an “actual” financial docu-
ment on petitioner’s reading.  The jury in this case—
instructed with language drawn from Howick, see C.A. 
App. 36, 38—correctly found that petitioner created 
“bogus financial document[s] made to look like  * * *  
real financial document[s] which could be used for pay-
ment when, in fact, there is no such genuine financial 
instrument.”  Pet. App. 5a (citation omitted).  That is 
sufficient to support the conviction here even under pe-
titioner’s cramped reading of the statute.   

CONCLUSION 

The petition for a writ of certiorari should be denied. 

Respectfully submitted. 
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