
No. 20-1062

flntbe$upreme @ourt @tU,Ue 0HniteD States
Cnar BsNNBm,

Petitioner,

STATE oF WASHINGTON,
Respondent.

Ou PnrruoN FoR WnIr OF CERTIoRARI

To Tnn CoURT oF ApPEALS oF WASHINGToN

BRrEF rN OpposruoN

GARTH DANO
Grant County Prosecuting Attorney

Counsel of Record

U

KIVIN J. MCCRAE
Chief Ciuil Deputy Prosecuting Attorney

KATHAIINts W. MATHEWS
De puty Pro se cutin g At to r neY

REBEKAH M. KA\'I-oR
Deputy Pro secuting AttorneY

Grant County Prosecutor's OfEce
35 N.W. C Street
P.O. Box 37
Ephrata, WA 98823
509-754-2011
gdano@ grantcounty'!va. gov

1



QUESTION PRESENTED

Whether a void for vagueness challenge to statutory aggravating factors is

precluded when the upper-end ofthe sentencing guidelines range is raised by a jury

frnding of an aggravating circumstance, and the court has fuII discretion to impose a

sentence within or below the sentencing guidelines
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INTRODUCTION

The petition does not present an issue meriting this Court's review. The

question raised by the petition was resolved by Beckles u. United Stotes, 137 S. Ct

886, 892 (2017). Bechles provides that sentencing guidelines that allow discretion to

impose a sentence within a range are not subject to a void for vagueness challenge

under the Fifth Amendment Due Process Clause. Washington's functionally

advisory sentencing guidelines fall squarely within the holding of Bechles. The State

sentencing guidelines allow the sentencing court to impose a sentence within a

range. If a jury finds an aggravating factor exists, the court may impose a sentence

above the standard range, but a higher sentence is not required. \Yash. Rev. Code $

9.94A.535. Rather, the sentencing court has full discretion to impose a sentence

within or above the guidelines provided by the standard sentencing range. Thus, a

jury determination ofan aggravating factor does nothing more than increase the

court's discretion. Because it does not fix the sentence, the statute addressing

aggravating factors is not subject to a void for vagueness challenge. Beckles, 137 S

ct. at 893

The petition provides no reason for the Court to revisit Beckles. Washington's

intermediate appellate court properly applied this Court's precedent. No state or

federal court has struggled to apply the principles established in Beckles governing

review of aggravating factors. Therefore, the petition should be denied
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SUPPLEMENTAL STATEMENT OF THE CASE

I. Washington'ssentencingguidelines

Like the federal government, Washington employs sentencing guidelines to

guide sentencing decisions. See Wash. Rev. Code S 9.944.010 et seq. Washington's

Sentencing Reform Act establishes a standard range for presumptive sentences

along with statutory guidelines for departures from the standard tange. Id.; Stqte u.

Blair. 427 P.3d 937, 943 (Wash. 2018) (N{cCloud, J., concurring). The guidelines

recommend. rather than require, selection of particular sentences in response to

differing sets of facts. United States u. Booher, 543 U.S. 220, 227 (2005). The

sentencing court's options increase if the jury determines that the State has proved

aggravating factors beyond a reasonable doubt. Wash. Rev. Code $ 9.94^{.537(4);

Blahely u. Washington, 592 U.S. 2SG (2004). When there are aggravating factors,

the trial court may impose a sentence within the standard range or opt to impose a

sentence above the standard range. Wash. Rev- Code S 9.944.537(6) ("the court moy

sentence the offender to a term of confinement up to the maximum allowed [for the

offense of conviction.]") (emphasis added). In other words, the existence of

agg:ravating factors broadens the sentencing court's discretion, rather than frxing or

limiting the sentencing options.

II. Under Washington's sentencing guidelines, the jury finding that Mr.
Bennett committed murder with aggravating circumstances
increased the trial court's sentencing discretion.

Chad Bennett brutally beat his 82-year-old landlord's face and head, stabbed

her in the neck, stabbed her chest 17 times, manually strangled her, and slashed



her throat twice. State App 4a, 10a, 18a-19a, 85a. A jury found Mr. Bennett guilty

of second-degree murder. App. 86. The jury also found that the State proved two

aggravating circumstances beyond a reasonable doubt: deliberate cruelty and a

particularly vulnerable victim. App. 86.

Although Washington's standard range sentence for second-degree murder is

134-234 months, the court imposed an exceptional sentence of 660 months. App. 88

The court concluded that substantial evidence supported the jury's conclusion that

the particularly vulnerable, elderly victim was subjected to deliberate cruelty. App.

86-87 (Conclusions ofLaw 1, 3). The court also concluded that the evidence showed

l\Ir. Bennett "engaged in gratuitous violence which was significantly more serious"

than a t;pical second-degree murder, and "imparted physical, psychological, and

emotional pain . . . as an end itselfl" justifi-ing imposition ofthe exceptional

sentence. App. 86-87.

III. Procedural history on review

The lYashington Court ofAppeals denied l\Ir. Bennett's various challenges

and af6rmed his conviction. App. 78. Addressing I\Ir. Bennett's vagueness

challenge, the Court ofAppeals first referred to this Court's decisions rn Johnson u

United Stdtes,576 U.S. 591 (2015) ar.d Beckles, noting the due process vagueness

prohibition applies to statutes frxing sentences, which must specify the sentencing

range with suffrcient clarity. App. 70. Citirg Bechles, as well as decisions ofthe

Washington Supreme Court, the Court ofAppeals concluded that the due process

considerations underlying the void for vagueness doctrine did not apply to
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Washington's sentencing guidelines because the aggravating factors "merely guide"

the court's decision whether to impose an exceptional sentence. App. 71. Finally, the

Court ofAppeals held that even if Mr. Bennett's vagueness challenge were not

foreclosed, "he makes no showing that the deliberate cruelty and victim

vulnerabilrty factors were vague as applied to his conduct." App. 75

The lYashington Supreme Court denied review. App. 1

REASONS FOR DENYING THE PETITION

I The Court of Appeals correctly applied Bechles to Washington's
discretionary sentencing scheme.

The lVashington Court of Appeals decision properly applies the rule

announced it Bechles. Under the Fifth Amendment's Due Process Clause. a statute

fixing a criminal penalty is "unconstitutionally vague" if it does not sufEciently

define proscribed conduct such that it can be understood by ordinary persons, or if it

fails to provide standards suffrciently clear to protect agarnst arbitrary enforcement

Bechles, 137 S. Ct. at 892

In Beckles, this Court held that sentencing guidelines which "merely guide" a

trial court's exercise of discretion are not subject to a void for vagueness challenge

under the Fifth Amendment. Bechles, 137 S. Ct. at 894. The Court explained that

unlike frxed sentencing ranges, advisory guidelines "do not implicate the twin

concerns underlying the vagueness doctrine-providing notice and preventing

arbitrary enforcement." Id. Guidelines do not provide notice that would allow an

individual to choose behavior that would prevent application of a mandatory

penalty, because the trial court retains sentencing discretion. .Id

4



Like the federal guidelines analyzed rn Beckles, Washington's Sentencing

Reform Act "structures, but does not eliminate, discretionary decisions affecting

sentences . . . ." Wash. Rev. Code S 9.9,L4.010. Courts may, but are not requrred to,

impose enhanced sentences up to the statutory maximum upon the jury's

unanimous determination of facts supporting an exclusive list of aggravating factors

established under Wash. Rev. Code SS 9.94A.535. Wash. Rev. Code $ 9.94-{.537(6)

The sentencing court must independently determine that the facts underlying any

aggravating factor found by the jury "are substantial and compelling reasons

justifying an exceptional sentence." 1d

Unlike the Armed Career Criminal Act (ACCA) residual clause found

unconstitution al by Johnson, Washington's upward departure scheme does not fix

or otherwise increase the length of minimum sentences. It expands the maximum

sentencing range to the maximum term allowed for the class of crime for which the

offender is convicted. Wash. Rev. Code $ 9.9,1A.537(6). In Mr. Bennett's case, having

been convicted of an A-level felony, the maximum sentence is life. Wash. Rev. Code

S 9.20.021(1)(a).

Washington's Supreme Court concluded in 2003 that void-for-vagueness due

process considerations are inapplicable in the context of Washington's sentencing

guidelines because the statutory aggravators do not specifu imposition of a

particular sentence or require a fixed sentencing outcome. State u. Baldwin, 78 P.3d

1005, 1012 (Wash. 2003). A sentencing court is free to exercise its discretion when

considering a sentence outside the standard range, restricted only by the

o



requirement to articulate a substantial and compelling reason when imposing an

enhanced sentence. Id.

Under the reasoning stated in Beckles, Washington's guidelines and

procedures governing aggravating sentencing factors do not implicate vagueness

due process concerns because there is no mandatory penalty imposed for the acts

comprising statutory aggravating factors. For purposes of the vagueness doctrine,

Washington cases do not distinguish between federal and state protections. Slole u

Wallmu.ller,449 P.3d 619, 621 fltr'ash. 2019).

"Mandatory" guidelines and "advisory" guidelines are two ends of a

continuum. There is no functional difference between the enhanced sentencing

discretion afforded federaljudges under the advisory federal guidelines and the

discretion conferred on Washington judges by the state Sentencing Reform Act

Under both systems, the judge may decide both whether to impose an aggravated

sentence and the length of any sentence imposed. Washington's sentencing

guidelines are "mandatory" only in that courts must sentence according to its

provisions, provisions which include conferring upon sentencing courts

unconstrained discretion in the imposition of enhanced sentences. This Court has

"never suggested that unfettered discretion can be void for vagueness." Bechles,lST

S. Ct. at 895.

The Bechles Court examined whether the federal guidelines authorized a

sentencing court to "tak[e] away someone's life, liberty, or property under a criminal

Iaw so vague that it fails to give ordinary people fair notice of the conduct it

6



punishes, or so standardless that it invites arbitrary enforcement." Id. The Court

concluded advisory guidelines did not trigger these twin concerns because "they

merely guided the [sentencing] court's discretion. Id. at 894. Unlike the residual

clause ofthe ACCA in Johnson, the post-Booher advisory guidelines did not fix the

permissible sentences for criminal offenses such that they could be challenged as

vagte. Bechles, 137 S. Ct. at 894. Due process notice concerns applicable to

mandatory guidelines do not apply when the guidelines are advisory. 1d. Because

advisory guidelines are not enforced at all, they cannot be enforced arbitrarily. /d.

at 895. Justice Thomas noted the Court's "cases have never suggested that a

defendant can successfully challenge as vague a sentencing statute conferring

discretion to select an appropriate sentence from within a statutory range, even

when that discretion is unfettered." Id. at 893. This interpretation is consistent with

this Court's prior decisions holding that while the guidelines provide the framework

for sentencing, courts must also consider the individualized facts presented and

other statutory factors. Id. at 894 (citing Goll u. United States,552 U.S. 38, 49, 50

(2007)); Peugh u. United States, 133 S. Ct. 2072,2083 (2013) (Thomas, J.,

dissenting). The present federal system of guided discretion is not

unconstitutionally vague. Id.

III. No conflicting case law has developed in the w ake of Bechles.

NIr. Bennett contends there is a split of authority among the States. Not so.

He cites only two cases in which state courts of last resort accepted void-for-

vagueness aggravator challenges, both of which pre-date Bechles. Pet. at 13- 14,
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citing ,Srore u. Houser,768 S.E.2d 626 (N.C. Ct. App 2015) and State u. Speedis,256

P.3d f 061 (Or. 2011). There is no indication that North Carolina or Oregon would

continue to allow a void for vagueness challenge to an aggravator, in conflict with

Bechles. Indeed, the relevant holdings ofeach ofthese cases have not been cited by

the courts of North Carolina or Oregon after Bechles was issued.

Lacking any indication ofa current conflict, Mr. Bennett resorts to citing

cases that are simply irrelevant. For example, State u. Pomianek, 110 A.3d 841 (N.J

2015), has nothing to do with sentencing guidelines, addressing instead an

unremarkable vagueness challenge to a hate crime statute that allowed conviction

based on a victim's "reasonable belief' about the defendant's mental state. ,Srore u

Pomianeh also predates Bechles and is only obliquely relevant to the issue before

this Court. The defendant challenged a bias intimidation statute for allowing

conviction upon proof of a victim's "reasonable belief' the offense was committed

because of the victim's race, without inquiry into the defendant's state of mind. Id.

at 849, 856. The statute's asserted vagueness was tangential to the due process

question ofwhether an offender could receive an enhanced sentence based solely on

the "reasonable behef' of another person

In addition to its irrelevant subject matter, the 2015 Pomianeh decision

cannot be relied upon to establish a current split of authority because it, too,

predates Bechles.

Bennett's reliance on a dissenting opinion in State u. Rourhe,773 N.W.2d 913

G\Iinn. 2009) is also inapt. It is irrelevant to Mr. Bennett's argument that, unlike

8



Washington, Minnesota law allows the judge to find the ultimate fact of aggravating

factors after a jury has found the necessary predicating facts. Id. at 919-21. NIr.

Bennett does not challenge that aspect of Washington's sentencing procedure.

Nlinnesota, like \\'ashington, disallowed void-for-vagueness challenges to

sentencing guidelines long before this court decided Bechles. Almost nine years

beforc Bechles, the Nlinnesota Supreme Court concluded that despite this Court's

decisions in Blakelyt and Apprendi,2 "vagueness challenges do not apply to

sentencing guidelines." Rourke,773 N.W. at 922 (citing United States u. Idouu, iZO

F.3d 790, 795-96 (7th Cir. 2008)).

Bennett fails to demonstrate that any State has departed from Beckles, and

for good reason. Following Beckles, the States have followed this Court's opinion.

For example, the Alabama Court of Criminal Appeals, citing Bechles, held an

Alabama statute requiring arrest, prosecution, and trial in adult court for juveniles

charged with certain felony offenses was not subject to vagueness and overbreadth

challenges. State a. 8.7.D.,296 So. 3d 343, 347 (fa. Crim. App. 2079), cert. denied,

140 S. Ct. 1220 (2020). Similarl-,* Illinois, citing Bechles, "[did] not see how a

vagueness challenge may lie against a permissive statute governing conditions of

probation" and denied a vag"ueness challenge to a discretionary juvenile sentencing

statute, noting it neither prohibited or permitted any conduct and was nothing more

than an authorizing statute for probation conditions. In re Jauan S., 121 N.E.3d

1002, 1014 (III. App. Ct. 2018).

I Blahely t.llbshington, S42 U.S. 296 (2004)
2 Apprendi u. New Jersey,530 U.S. 455 (2000)

I



Maryland recognized the Bechles vagueness analysis when it rejected an

offender's argument that he suffered a per se violation of his due process rights from

a l\'Iaryland sentencing statute that failed to specify a maximum term. Johnson u.

state,201A.3d 644, 649 O{d. Ct. App. 2019), aff',d,225 A.3d 44 O{d. 2020). The

court held the challenged l\faryIand statute specified both the activity proscribed

and the consequences for violation. Id.

III. Washington's aggravator sentencing guidelines are functionally
advisory, placing this State squarely within Bechles's prohibition
against aggravator vagueness challenges.

Under the facts ofthis case, this Court does not need to answer whether

aggravating factors imposed under "mandatory" guidelines are subject to appellate

review for unconstitutional vagueness. In addition to the functionally-advisory

nature of the aggravating factor statutes, review is not warranted merely because

one of three judges deciding NIr. Bennett's appeal thought insuffrcient evidence

supported the jury's unanimous conclusion Lucille Moore was killed with deliberate

cruelty

The root ofthe vagueness doctrine is a rough idea of fairness. It is not
a principle desigrred to convert into a constitutional dilemma the
practical diffrculties in drawing criminal statutes both general enough
to take into account a variety of human conduct and suffrciently
specifrc to provide fair warning that certain kinds of conduct are
prohibited.

Colten u. Kentucky,407 U.S. 104, 110 (1972).

This Court recognizes an "otherwise uncertain" statute satisfies due process

when prior judicial decisions have fairly disclosed whether an offender's conduct

falls within the statute's scope. United States u. Lanier,520 U.S. 259,266 (7957)

-10-



\\'hen an offender's conduct is significantly more serious or egregious than is typical

and includes gratuitous violence, an exceptional sentence is justified under

Washington's "deliberate cruelty" aggravator. State u. Dunaway,743P.2d.1237,

1243 @ash. 1987). Washington's deliberate cruelty aggravator "contemplates acts

not usually associated with simply committing the offense." State a. Payne,726P.2d

997, 999 fltr-ash. Ct. App. 1986). It concerns "gratuitous violence, or other conduct

which inflicts physical, psychological, or emotional pain as an end in itself." Sfofe u.

Srrorrss, 773P.2d 898, 903 (['ash. Ct. App. 1989). Washington appellate courts

have developed a body of law assessing whether various acts of gratuitous violence

supported the jury's finding of deliberate cruelty. "Multiple acts in themselves

establish a greater level of culpabilitlr than is contemplated by the Legislature rn

establishing the punishment for a crime that can be committed by a single act."

State u. Vaughn,924P.2d.27, 32 (\A'ash. Ct. App 1996) (citing State u. Herzog,849

P.2d 1235, 1238 fltr'ash. Ct. App. 1993)). Gratuitous infliction of multiple wounds

can support an exceptional sentence based on deliberate cruelty. See, e.9., State u.

Buchner,876 P.2d 910, 914 (1994) (15 separate stab wounds warrant finding of

deliberate cruelty), rea'd on other grounds, 800 P.2d 460 Cw-ash. 1995); Stote u

Campas, 799 P.2d 7 44, 7 47 (Wash. Ct. App. 1990) (victim repeatedly bludgeoned

and stabbed); State u. Franklin,786 P.2d 79-o,798 QVash. Ct. App. 1989) (multiple

stabbings can justifi an enhanced sentence)

As the Washington Court of Appeals concluded here, Mr. Bennett made "no

showing that the deliberate cruelty and victim vulnerability factors are vague as

- 11 -



applied to his conduct." State u. Bennett, No. 35297-9-III ftYash. Ct. App. 2020), reu

den.,474 P.3d 1049 (2020)

The narrow issue raised by Mr. Bennett's petition is not whether

Washington's deliberate cruelty aggravator is vague, but whether it can be

challenged for unconstitutional vagueness when the sentencing court has full

discretion to impose a standard range or exceptional sentence. When the jury finds

an aggravating factor beyond a reasonable doubt, the trial court's unconstrained

sentencing discretion places \Yashington Iaw squarely in alignment with Bechles.

lVashington's alignment with Bechles, combined with the fact Washington's

deliberate cruelty aggravator is not unconstitutionally vague, makes this a poor

vehicle for consideration ofthe question presented: whether the absolute trial court

discretion conferred by Washington's sentencing guidelines and related aggravating

factors precludes a vagueness challenge. The Court ofAppeals correctly held in the

alternative that the deliberate cruelty aggravator was not vague as applied to 1\{r.

Bennett's conduct. Washington case law has provided multiple examples of similar

conduct sufficient to constitute deliberate cruelty, rendering the primary issue here

moot.

While the Iength of I\Ir. Bennett's sentence for aggravated second-degree

murder is more than double the high end ofthe standard range for frrst-degree

murder, Washington courts have repeatedly upheld sentences where aggravated

circumstances led to terms of confinement that more than doubled the high end of

the offender's standard range, including a second-degree murder conviction in

-t2-



which the appellate court upheld a 720 month sentence, five years longer than the

term Mr. Bennett received for the same crime. Srore u. Creehmore,783 P.2d 1068,

1076 OVash. CT. APP. 1989), abrogation on other grounds recognized by State u

Ramos, 101 P.3d 872,875 L.27 (2004)).3

CONCLUSION

The respondent respectfully asks this Court to deny the petition for a writ of

certiorari. The Washington Court of Appeals applied established Washington law,

law consistent with this Court's decision in Bechles. NIr. Bennett has failed to

establish any split of authority among the States such that this Court's attention is

required.

/.
Dated this tr'i/. a^v of May.2021.

Re spectfully submitted,

GARTH DANO
Grant County Prosecuting Attorney

Genrn o. WSBA No.11226
gdan ntcountFva.gov

tt See, also, State u. Halsel, 165 P.Sd .109, 415-16 @ash. Ct. App. 2007) (standard range for felony
murder 120-160 months; 720 months imposed): State a. Oxborrou,723 P.2d 7),23, ll29 (Wash. Ct.
App. 1986) (10 year sentence for hrst degree theft, 15 times more than the standard range): State u.

Hernton,750 P.2d 66.1, 667 rer:- den., 110 Wash.2d 1033 (1988) (648 month first degree murder
sentence was 315 months longer than standard range); State u. Smith,916 P,2d 960, 968 @ash. Ct.
App. 1996) (upholding sentence three times the standard range).
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0

A

A

A

or a l-ong, drawn-out fight; is that correct?

Correc:. It didn't appear that there was a fight with

furniture beirg moved and, you know, things being

broken wj.thj-n the ki-tchen, which would lndicate a

fight.

)o you believe that that evj-dence would be ccnsistent

of a vlctin being taken ccmplete-y by surprise and

basically not knowing what hit her?

I don't know. I donrt know if I could say that or

not. I think there's ccntribut j,ng factors to that,

you kncw, the strength of the assailanr-, rf it was a

surcrise, rf she was attacked from behind. I don't

know :row strong she was. I beiieve she was 82 years

ol,d. I Co:r't know how much :ight you can give up a:

--hat point.

O. As ycu were examj-ning the house. did you look for

of forced en:ry?

!,le examined lhe entrances and exits of theA

s igns

Yes.

resi-dence.

O. And what kind of examination h,oul-d

of the va::ious possible eltrances

ycu

ar.d

typicaJ-1y make

exi-t s to the

resi-dence

entry?

So us ing

and out o

common sense,

a house is

in order to ietermine a fikeiy means of

the easiest ways to get into

through the docr. So we start

Trevor A:1en/Cros s 4923
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IN THE SUPEF,IOR COURT OF THE STATE OF WASH]NGTON

IN AND ECR THE COUNTY OF GRANT

STATf OF -fIASHINGTON,

Plaintiff,

CHAD GERRIT BENNETT,

)e fendant .

)

) No. 14-1-00778-0

) AppeaI Nc. 35297-8-III

)

VERBATIM REPORT OF PROCEE DINGS

BEEORE

THE iTONCRABLE DAVID G. ESTUD]LLO

TRIAI 2, VO:UME-c 1i & 12

Eebrrary 23 & 27, 2A-l

Gran-- County Courthous e

Ephrata. Washirgton

EOR TEE STATE:

APPEARANCES

EDWARD OWENS

CARTP. DANO

Deputy Prosecuting Attorneys

DAVID BUSTA}4ANTE

Attorney at Law

FOR THE DEEENDANT:

L

2

3

4

5

6

"7

8

9

10

L2

13

14

15

16

11

18

11

19

20

2T

22

23

24

Ton l. Bartunek, RPR, CRR, CCR, CSR +2205
Gra:l| County Official Court Reporter

P, o. Bcx 37
Ephrata, Washington 98823

(509 ) 754-2011 Ext. 4198

25

State's Appendix - 5a



1

2

3

4

5

6

'1

8

9

INDEX

TJITNESS l VD C RD RC

ERIC LEON KIESEL 50 63 5L'_2 5128

KRISTOPHER TODD HUEMAN 5716 5171

5173 5173

51r 4 5241

February 2l , 241 ,1 Transcript Starts on Page 5i37

EXH]B]TS

NUMBER I'LARKE D ADMI TTE D

) 5241

52C9

52L0

52C8

5211

5212

5151

5761

5244

5160

5160

5160

5160

1C

L1

L2

13

14

21

53

88

94

95

96

91

Tom R. Bartunek, RPR, CRR, CCR/ CSR +22C5
Grant County Officra- Co.rrt Reporter

P. C. Box 37
Eph:aEa, -r.Ja sh:nqton 98823

(509) 151-20-1 Ex:. 1198

10

15

i-1

21

I4

L6

L7

18

19

2A

11

L2

22

li

24

25

State's Appendi\ - 6a



:r1c Lecn Ki es eI / Dir ect

1

2

3

4

5

6

1

I
o

10

11

I2

13

i4

15

16

11

18

19

2A

2t

22

23

al

25

3Y MR.. OWENS:

O. Sc when they come in

feet and the hands,

auLopsy?

11. .J- \.rU, yEs.

O. okay. And whe:r you

wrapced in

do you take

or whatever, the

of: at the

aags

those

was there anytning that you

eviderce-wise fcr -- he feet,

the top of the fee--?

paper bags off the feel,

noti-ced s:gni fj-cant

the bctton of the feet or

--oo k +-he

A

0

A

o

P.

Wel l-,

The re

on the

Okay.

was

top

Now,

agai-n, tre significance is a Iack of findings.

the feet, no bloodofno blood cn the bottom

of the feet.

did you take fingernail clippings?

It

l{hy was that ?

to

's rcu*"inel,y done in homic-de cases, primarily to gc

the crime lab for analysis for DNA.

o I'm going to show you what's been marked as

P-LATN"I:I'S sXN:D:I IJtJ.

This ras already been admitted. I'n going to ask

you some questions.

MR. OWENS: Perriission to pubfish., ycur Honor?

THE COURT: Yes .

MR. OWENS: Ladies and gentlemen, we're golng to

have some graphic photographs for the rest of the

50?B
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BY MR. OWENS:

O, Now, Dr. Kiesel. what's this photograph's significance

to you; what are you even looking for?

A. hlel-, '.his photograph was taken for two reasons. One,

it's to docurr,en: injuries. and :he second reason is

for possible identification if ihat. vras an i.ssue. And

those were the reasons it was taken.

O. Okay. And what do v.'e see here on this also?

A. WeIl-. th:s was a photograph of Miss Yoore's head and

her chest and upper abdomen area,

o okay. D:d

have some

you ever:

inj uries

count the rnjuries? I'" appears to

to her chest area / co.r.rect ?

A. I
^i 

d

O. And did you eve: count those?

A

o

A

T ni.ir q !s, luJ r

And how many injuries did she have there?

Well, the:e's 17 sharp force or stab wounds i'o the

chest.

Okay, Now, so you have her unclo;hed and you're

checking the exterior of ner body for injuries or

significant evidence, I understand, col:rect?

Correct.

AII righi. I'm going to show you what's been marked

as ?laintiff ' s Exhibit 128'

O

A

o

507 9
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MR. CWENS: Permission to publish, your I-ionor?

THE COURT: Yes.

BY MR. OWENS:

Now, I'lI try :o dc that

Wha: is this a photograph

We iJ-, Plaintiff ' s Exhibit

wound that :s seen on the

a

A

wi:h the numbers for ycu.

we're

right

looking at, Doctor?

a photograph of a

hand, an incised wound

O

A

of the right hand.

Ckay, Is :hat -- why is that a significant firding

for you, besides it being a wound?

WelI, it's a sharp force wound. The focation on the

hand, especially in the context of mul-tiple sharp

force wounds, suggests that this :night be a defe:tsive

vround.

o

A

And what's a defensive wound,

WeI.l-, a cejensive wound is a

extremities, e::her

extremities/ where

the upper

Doctor?

uJound thal-' s on

extremities o:

tre

the lowe r

someore would ce trying to ward off

O

an attack with their hands or feet.

And so ii someone would do 153t-, put their ]:and out or

extend their hand, eitrer laying dowrt or stancing up,

would it be sugcested thai that person was aflve at

the time they reoeived that wounci?

We1I, if, indeed, that's what they drd, if they're

putting their hanci cut to ward olf a wound, that would

A

5080
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inCicate they're alive. If their hand was in a

different positior: and just inadvertently got in the

way and got cur-, :hat's also a pcssibrlity. But again

cn the hands, :t suggests it's a defensive wound.

O. I'm going to show yoil what's been narked as

Plaintiffrs Exhibit 123. Do ycu reccgnrze that,

Doctor?

A. I do, yes,

MR. OWENS: A11 right. Permission to publish,

your Ho:ror.

THE COURT: Yes.

BY MR. OWENS:

O. Al1 right. Now, Plaintiff's Exhibit 123 here. what's

:his -- why is this a significant photograph?

A. We11, thls was I believe the official photograph,

iCentification pho:ograph. So if you needed to show

it to somebody for identifica--ion, it exci-uded a Iot

and orly has tjle head. But i: alsc shows a number cf

blult force injurres, as well- as the snarp force

injury of the neck, But there's injuries, abrasions,

contus:ons on both sides of the heac, as we}l as the

nose, cLeek and :he lips.

0. All rj-ght. Now, did you go into +-hat detai: after

this photcgraph, did you go lnto a cietail-ed

exam:naticn of the heai area?

To:n R, Bartunek, RPR, CRR, CCR, CSR {22C5
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A r did

sure

got a

Okay.

So we

that we would

docune:rt what

A11 right. So

do a det a i led

in rela: ionship

and this is

take.

exam:nation of the head. f'm not

number cf things going on at the same time,

to the photog.aphs, because we've

one of our routine photographs

And in the prccess, my goal is to

in_ri uries are.

have -- I see injuries to the side

0

A

t:re se

o you

of the head, ccrrect?

To both sides cf the head, yes.

Both sides. Did ycu find any inj:rries to rer jaws?

WeJ.I, the maxiLla is fractureC. It's not real-ly part

of tne jaw. Itrs Lhe -- your uoper dentures, so your

upper :eeth are attached to the maxilla part of your

iace. And there i,s a fracture across the maxilLa. So

you can fiterally grab the teeth and pull and the

entire -- aIf the dentures, the entire denture r.oves.

And :hat's cal1ed a LeEcrt -- in this particular case,

it's a type one fracture, becausc just the maxilla

moves.

Okay. Ylas there any evidence of 1ow that injury was

obta i-1ed?

We1I, by definltion, it's a blunt jorce iniury. So

there's got to be a blunt inpact of sone kj-nd.

okay.

A

o

A

o

A

o

Eric Leon <ies e 1/ Direct 5C82
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A And so that means either something struck her face,

her moving head struck something, or a noving head

srruck a movj ng objecc.

Anci did it appear when you're checking the head there

that she had received nume.rous injurj,es by blunt

Yes.

o

A

o

A

AlI right. Did you ever docurnent hcw

I did, yes, in my report. It's -- you

+-he external and internal blunt fo.rce

many ?

can damage coth

trauna of the

head.

Did rt appear to

extrene amount of

your findings that it was an

force?

you in

blunt

A

O

What do you mean by extreme?

weil, for this person, fcr this, I mea:-r if there's --

I see one, two, three, four, five alread!' bl-unt force

traunas on her.

It's -- again, I guess I don't -- I wouldn't use the

term extreme, but clea:l-y there's multiple bl-unt force

trauna to her head, and they're significanL .j-njuries.

So there's internal injury associated with it, there's

a fracture of her maxilla. So whether you -ike the

term extreme cr significant is what I tend to use.

Eine.

It's significant injury to her heaC.

A

a

A

Erlc Leon Kiese I /Di re ct s083
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508 4

o

A

O

We'II use your words.

Okay.

Is there a way to tefl how those were obtained? Was

it from an instrument or hands?

There's no pattern to :he inj:rries to indicate a

specific instrument. So there's no tool-marks. l4osL

lrkei.y, thls is caused by i:ands cr :ists strj-k:ng her.

would a -- in your prcfessiona- opinion and

exaninations you've dcne throughcut these years, wculd

a woman whc was in their '80s be more vulnerable :o

this type of -- receivinq these tllces of injuries

than, Let's say, a younger .erson?

Interes:in.g quest:on. Because I thilk if you receivei

these injuries, it wouldn't really matter how old you

wer:e, These are significant injuries even for a young

De:son.

O. Okay. AII right.
(Discussion off the record. )

BY MR. OWENS:

O. CcuIC those bl-ows to the heaC like that cause any

A

o

A

A

brain Camage cr inj u:y

[te.]-I, there' s clearl y

when I opened her: head

definitely had :nj ury,

subarachnoid henorlhage .

to tre brain ?

injury --hat we

and looked at

She's got

the brain, She

see when we

what was ca l.L ed

hemorrhage around



o

the brain, and it's

indica--or that her

cy these impacts.

Okay, I rm go j.ng to

PIa:ntiff's Exhibit

These are sharp force

twc incised wcunds.

are nct lacerar-ions.

an indicatcr of :orce, an

brain had been severely shaken up

show you ;rext whatrs narked as

L24. Do you reccgrize that?

11. r- uu, yEr.

MR. OWENS: A1I right, Permission to publish,

your Honor.

TI11 COURT: Yes.

BY MR. OWENS:

O. Doctor, is this anor-her injury that you fccated on

your ex--e rna 1 exar,?

r Tr i<

O. Anc wna*!. is this, what did you find during your

exami:lation?

A inj uries of

And I do need

These

the :leck. There are

to expi-ain. These

it's a cut caused by a sharp

a:e : nci sed wounds. Sc

instrument. A I acetation

o

is caused by blunt force. So these are sharp force

injuries. They're complex, so multiple component-s to

it, Ano ir addi-,ion, there's also a stab wound on the

right side of Lhe neck here.

Okay. Now, what Co forensic pathologists mean by t:le

word nec:ranl sn?

Err-c Leon Ki es ell Dire ct 508 5
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A WeII, mechanism. has tc do w:--h what is occurring

physic-cgical1y rc a person. For ins--ance, if ycu

lave a sharp force wound, you might have mechanical

disruption of whatever organ that's been i:r;ureC, You

mighr have bleeding as a cause of exsanguinatj-on. So

a perso:r night bl-eed out f rcr- these wcunds. So those

woul-d be twc different :nechanisms, whereas the cause

woul-d stil: be the :ncised wounds.

0. Oka y. Ncr.r, we've seen -- or ycu've

externaf examination, she hac

shown. us there in

received wounds to

now the throat.

ysur

the head, th.e mcuth, the chest ani

A

o

A

i{ere you able tc, in you.r exami::aticn, fcrm ar: opinj-cn

of the means by which her wounCs were inflicted?

well, the mea:rs woufi be scme sharp -- we1I, blunt

force ar:d sharp fo:cc injuries. Tre blunt force

:n;uries ncst li(eLy are being caused by a fist or a

hand. There are nultiple wounds trere. The sharp

force injury is most likely something Like a ri:ife.

Especrally consideri-ng that we':e dealinq wit]] stab

wour-ds. So we've got wounds that are lor:ger than they

ar:e wicie. So ills got t-o be something that wiIL

penetrate. This is based on the scene phctographs it

was aci;acent to a kitchen. so the mcs: !-ikely weapon

would be a knife.
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5087

o

A

Okay. So wcuLd your determi:latio:r be :hat a kn j-fe

caused thcse wounds to the chest?

That would be the nost Iikely instrument that wou-Ld

cause it. I guess if the.re's ancther sone--hing that

is sharp that had the proper dimensions, it could do

it. But in :ry opirlon, I lhirk a knife is what caused

these wounds.

Okay, As wel.l as t-he throat?o

A

o

As we 11 as the throat, yes.

you -- I'm going tookay.

what ' s

Iock at

Now, did show

131 ,

you here

m.arked as Plaintiff's Exhibit L32. Take a

A

O Ncw, )octor,

besides the

you finc any

td e 1I, there

neck. There

sharp wourds, incised

o:her evidence ?

is eviCence of blunt

are also some other

across there,

those for a minute.

during your examlnation cf the neck area,

did

A force injury cf the

find:ngs that

o

correfate w:---:r Lhe b-unt force trauma of the neck.

A1I right. I'm going l-o shord you what's becn here

markei PLaintiff's Exhibit 131. Eirst, woujd you

descri-be to the jury what this is a phot-ograph of.

This is a photograph of l4iss Moore's left upper

eyeL-lci. These are baslcalJ-y l etraction hcoks jusl-

nolding the eyelid up, And on the pink portion/ or

A

25
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o

A

0

A

t:le conjunctiva of t.he eye-id, you can see these

.L ittle red pinpoint hemorrhages.

Okay.

A1C theyrre al-so seen in the o:her eye.

And what's that -- why is that significart?

"nleII, 
petecjriaf henor:hages by themselves are

nc::-specific. They can be caused by a nurber of

r.echanj-sns. When a forensic pathclogist sees

pe:echial hemcr:hages, especially in tre eyes, it

tells us:hat we have to pay special attention to the

neck area, because at's very corn-nonJ-y seen in

strangulaticr cases. It's caused basically by bJ-ood

flowing up irto :he head, but sonething's dtsrupting
'trhat f-ow back towards the heart. They are

non-specific, You can see them in cases of lust
congest-ive heart faifure where you have your lear:

being a pump, just terninal- pump fa:Iure, you can see

these. tsut when I see those, it means I've got tc pay

very close attentlon t-o the neck.

THE COURT: Dr. Kiesel, do you r^rant r-o give me a

seccnC?

THE }iITNISS: Yes.

THE COURT: I \dant to get the jury to make sure

that they' re

and st:etch

aI1 a llve right

please, now, if

now. Eve::ybody ge-- up

you would.
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mj.nute to stretch.

[rD /\tdEiN'e.

THE COJRT:

( ?ause , )

IHE COURT:

sone coffee or

Itrs tough in the af-ernoon.

I kncw. f know, So just take a

scda? Ca ffeine, anybcdy? \-cpe.

Llke I saac.

Does anyboCy want to take a break for

I

just want to make sure. okay.

o

5I

A

Scrry :o int.erruD--, )lr. Owens. co aheai.

MR. OWENS: Tha:'s a1I right, your Honor,

MR. OWENS:

I.iow, what vre have shown there was Plaintiff's Exhibit

131.

I'm gcing to show you Plaintiffrs Exhibit 132.

Exhibi: 132 is -- we're now locking at the cther eye/

and again $/e see petechial hemcrrhages. This is

oloi:ably even a better examp-e than the othe: side.

And w]--en you saw that, then did you check for any

ev:deice cf strangulation besides what was show:r j-n

I h6 ^r,6,

Yes, cefrnite-y.

And did you find anything?

I did find evider:ce in the neck, in addit.ion to all

the sharp force injulies, there was evidence of b.Iunt

force trauma. They're :ractures of the supe:ior horns

cf tjre thyroid cartirage. The thyroid cartilage

o

A

A

25



o

basically nakes up your voice box, your Adam's apple.

On the cack edge, t-here are two littl-e project:cns

superiorly that are calleci the supelicr horns. Then

there's some on the botton called the infer:-or horns.

Bo:h super:or horns are fractured. Thls is suggestive

of a strangulation. There's no evidence of ligature

marks on rhe skin surface. So we're looking at a

mar:ual stranguiaticn. It can also be caused purely by

a bfunt force t.rauma to the nec<, But this is

eviderce of stra:igulation.

WouLci the photographs here at -33 o:134 show what you

were talking accut ?

A

o

It would, yes.

All right. i'1I put up

Again. Doctor, would you

lookirg at there.

Yes. !his is the l-arynx

l-rachea. So tjris :s the

A

first Plainr:ff's Exhibit -33.

share wit.h us what we're

and the first pai:t of the

1a r y;rx and the 1--rachea.

Could you rotate thal- picEure 90

other directio:r. Ther:e we go.

Sc we're Iooking at the back side

box, sc the right is on your right anc

your left in this photograpr.

TilE COURT: A::d D:. Kiese-, just

orient ourself, the exhibit number is

degrees, please ?

cf your voi ce

the 15 On

so that we

now being pL aced
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A

on the screen on the right hand top co.rner.

THE WITNESS: :ha-- is correct. your Honor.

Ti{E COURT: Ckay. Thank you.

So this is :he top of your larynx, the part towards

your nouth wj.ll be towarcis the :cp of:he photograph,

anc the bcirton par-- of the trachea towards your 1un9s

is at the bottom.. The dark red thing in the middle at

rhe .op :s the epiglottis. And what we see here, ii

we foflow the ccntour of Lhe edges, we car see, it
juts our on the left side. Similarly, ii we follow

the right side, it's not a nice, smcoth curve, it

makes an angle there, and we can see a litti-e bit of a

iarkness, purple the:e. That's hemcrrhage. These are

:ractures. So these are frac:ures cf the tryroid

carti.l-age, the superior horns of the thyroid

cart:lage. And these are -- they can be caused by

jist a pure blunt force trauma. They're comnonly seen

wlen theyrre in strangulations. Whe:l you see this in

combrnation with petechial hemorrhages, it's strongl-y

suggestive that this was strangulation that caused

th:- s .

But again, it rs possibl-e that the -- because the

petechial hemorrhages a.re non-specific, as her heart

:s faiiirg, she couli get petechial hemorr:hages anc

she coul-d lave a separate blow --o the neck,

Eric Lecn K:e sel /Di rect
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S+-ranqulation is one unifying ::reory for that.

o

A

BY MR. OWENS:

A

\cw, there was quite a bit of trauma to +.he neck area.

That i-s correct.

And wcuid rt make -- because of the cuts :n through

there, would it make it harder to find any bruisj-ng

:here caused by indeperdent strangulation?

And inceed, tha'- was pari of the problem that I had.

Because the o--her fi:iding we iook for in s:rangulation

is hemorrhages in the strap r,r.uscles, There is thin

m,uscles on the front edge of the larynx, the voice

box. And in s'.rangulation. rve lcok for hemorrhages in

--hose nuscies. So if we have hernorrhages in those

muscles, ycu see fractures and -.hen you see petechiaf

hemorrhages, that combination :s enough to nake a firm

d : agnos is )f st:angul a-- io:r,

In this case. there's so much trauma to t-he neck

fron the sharp force -njuries, and there's heno:rhage

just from all the cutting that occurred there, i--'s

irnpossible to tel-I if --here's inCepenCent remorrhage

in those strap muscles.

AII right. r'n going to sirow you here Lhe cther side

of that, on Plaintifi's Exhibit 134. Where again the

plain:iff's exnibit number is on :he rtght-hand side'

So again, we're looking at the larynx. This tineA
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werre lockrng at ii fro:n tl--e front. It's as --houg:r

yourre lcoking at the person. Sc the l-efr side o: the

photograph is actually their right side. The right

side cf ihe photograph wouJ.d be their left side. Here

we can see the big ir:jury in the Larynx, there's

another defect down in the trachea at the junction

rvitr -- the:e's anothe: cartiLage underneath here

calleo -r-he cricoid cartilage. But j.f we foliow the

curvature supericrly along the edges cf t:re thyroid

cartilaEe. you can see it's angulated on '.he Ieft side

of the photo, which would be :heir right side, and

sini-arJ-y on --he left side of the -Dhotograph, which

is -- excuse me, the right side o: the photograph,

wh:ch is tneir -eft side. So those are t:re fractures,

Incised wounds ir the previous photograpr that we

fooked at, we had twc large cuts, and there was a skin

brrdge cr skin connecting the edges and seDarating "-he

wounds went th:ough the

beLow the vocal cords. And

two 'dounds. Cne of those

Iarynx. So:his

the cther one cut

cricoi-d cartilage

intc tne i-rachea just beiow the

o No-,.J, go:ng back to the neck area tneref

that you also fould a s:ab w3u:rd in the

cossible?

you stated

neck or

A. |1e1L, i*- was def ir:--e. Ther:e's a def anite stab wound

Eric Leon Kr-eseI/Direct 5093

Tom R. Bartunek, RPR, CRR, CCR, CSR +2205 State's Appendlx - 22a
Grant County Offl.ctal Court R-6PorlLer

P. o. Box 37
Ephrata, liashlngton 98823

\509) 154-2C1L Ext. 419I

1

2

3

4

5

6

'7

I

9

10

11

12

13

L1

L1

15

16

).9

18

2A

27

22

23

24

25



in the right s ide t.he neck.oi

A

BY

O

o

A

Okay. I'm goang to show you what's been marked as

Piaintiff's Exhibit l-26. Do you recognize that?

T d^

VR. OWENS: AII right. Pernission :o publish,

your Honc r ?

TH! CCURT: Yes.

MR. OWENS:

Now, showing you here with the Plaintiff's Exhib:t l-26

on the bottom righc, would you explarn to the jury

what we're seeing here.

what we're Looking at is the right edge of those big

cuts that were on her neck, the big inclsed wounds.

Deep into the muscles of the right neck '"hrough tha"

sane extelior hoLe is a stab wounq that -,-racks back

through the muscles of the right neck' I put a ruler

wrl hin the stab wound. so it slippec gent-y into the

wcunC, anci it was just to demonstlate tnat i:'s

approxinately L !,i o l-nches CeeP at thar- spot.

Okay. So:IcE only Cid she rave !\.,c cu''- inc:sed wounds

o:l her throat, she also had a stab Yjound in there.

Tnat' s correct.

examination, vlas tne.re a way

Lhose wounis cam'e f irs t-

in which o:de r ?

a

A

O Now, Doctcr, during Ycur

for you

before

Lc find which of

tre other one/ or

:ric Leon Ki es eL / Dl rect
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A There's reafly no scientific way to sort ou: which one

came first. There's scme hin:s -- as far as +-he sharD

wou:rds go, rhere's really no way to sort that out.

But we know that s}:e's gct to be laying dcwn when they

occurred, because we donrt have clood dripping ciowr

onto the pants. And it does suggest, because cf t:le

hemorrhage that I found underneath those wounds o: the

head, that 'very likely those c an',e f irs--. But they

could have occurred after she was on the ground.

The ones to the head?

The ones to the head, yes.

Right. It's possible, she's layrng on the ground anC

someone just on ;op of her hitting her.

Correct.

a

A

A

o A.l-I right.

break the

And would

l: takes a pre:ty good

You see that in -- you

periocicaIIy,

Ri ght .

You see it in car crashes.

RJ- ght .

you

the

\*ow. apar: f rom what you've told

abie to determine wnether Lucille

s--ab wounCs were infLi- ct ed?

:'. .ake quite a bit of force to

the mouth?

punch to the mouth to do that.

k:low, as a Dox:ng'-njury

us here, we re

was alive wher

top part of

A

o

A

o
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Again, the:e

wou;rds. Sc

bleeding. How

poinl-, was she

Bu: I thi:rk she

it does ind:ca:e tha*. she was ac'- ivel y

she was at that

it's possible.

SOIt

is hemorrhage associated with tilose

mucn she how alive

in the dying proces s,

was stifl alive,

O

. Therels another indicator that suggests at Ieast

her hcart rs still beating i,,hife she is being stabbed.

There are 17 staD wounds to the chest, and the hearl:

is hiL 17 times. Eleven of those actually go through

:he :at around t:)e heart and in:o the rnuscl-e itself.

And thar will commonly occur if the reart is still
pumpr:rg whiie a knife is there, it can get injured.

And again, f may have asked you this, there's no

correlation tc teIL what came firsL, the stab wounds

1,o the chest or the cut to the throat.

A. There rea.ily is no real gocd scien--if lc way to

tnat out. Again, the head and neck is going to bfeed

a iot. But after death, it will- stil-I drain some

blood. The big indicator that we wouLd Lcok for would

ce aspi:atio:r of blooc intc the lungs the:r,.sel-ves. And

there is reaily no indication of that. And she

doesn't have tha- m.rch bLocd in her chest ca.rities.

So it does suggest that, again, those are coming a:ter

the neck. But thele's no screntific way with 10C

percent certainty to know that.25



o

A

A

Okay.

T-shirt

lid you ever ge-- a chance tc icok at the

conpare that to the wounds to find

l-ef t to .right or right to ief t,ou: what

itsel-f and

d:rection,

instrument wasthat the

WeIr, you rea11y

-"he wounds. Ycu

being us ed?

-- I did conpare

can't determine

You rea lly

cluster of

have

the sh:rt to

di:ection from

to look at the

r ea l.l-y

Iooking a-- the shirt.

wounds :henseLves. The wounds all- have t:re

O

same generaf dir:ectron, they're cfustered in a

reascnabiy tight cluster on her chest. But using a

probe, I was able to probe the wounds, and they aII

hac basically the same direction. Sc they're going

f:on iront- tc back, :hey're gorng upward, i beLleve.

ilere you able tc determine the wounds tc the chest .i-f

they wculd have been placed there all about --he same

trne?

Again, because of the way they were clustered -- I

misspoke, I saic the wounds were going ucward.

They'r:e actuafly gorng pret-ty straigh: in. You reaLly

can't telf horizonLaL or verticar d.eviation, they're

pretty much straight dcwn.

I'm sorry, i j ust Iost your questic:l.

Yeah, that's all right. Were you abJ-e to determine if

those wounds -- she r:eceiveC those wounds a1I about

the sane r-ime?

o
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A We-I, agair, r-:re cluster, because they're aIl the same

cilrec--ro:r, it suggests that theyrre aIl cccurfing

about the same tine, and fron the same posi--ion. So

that tne knife would go in, :t's just sligh--Iy moving

around.

But again. you krcw, there's reaily :rc scientj-fic

way, but it would be pret:y hard to cone back, uuless

a

A

you get in that exact sane

to get those stab wounds :

i'n going to show you here

Plaintiff ' s Exhibit 129.

Ckay.

pcsiticn, to

o al-I match up

what ' s marked

stab scme mcre

1i ke that .

AS

MR, OWENS: Perrissron to publish, yc:lr Horc:.

lqE COURT: Yes.

BY MR. OWENS:

O. Is t:ris the drrection you fike, Dcctor?

A. That works.

O. Okay. And this one here shows photograph 129 with the

exhibit number on Lhe lower righ'"-hand side. what are

we lockrng a-- he=e? Obviously it's a brain.

A. This :s a photog:aph of Yiss Mcore's brain, The front

c: t.Ie brain is looktng towards -- we're looking ai

the tcp of the brain. The frcnt of the brain is

towards the IefL srCe of the screen, the back of the

b:ain is towaris the right side of the screen, and



o

then we can see the cerebellum kind of sticking out in

Lhe -- on the back, so on the right side of the screen

underneath. :: l-ooks a little d!fferent.

I^lhen we_ook at the surfaces of tie brai:l,

there's a very thin membrane that covers the brain

itself, the leptomeninges. A:d we can see these big,

dark areas. ?hese big, dark areas are collectrons of

blood undern.eath the meninges or the arachnoid. This

is subarachnoid hemo:rhage. This is the indicator

that this blair has been shaken up. It's a blunt

force injury a:rd the brair ras been shaken up within

the s kul l- ,

Now. what are drfferent ways :o receive this type of

r.lJuryi

!v-eII, the -- you ca:I see subarachnoid hemo::rhage from

naturaf disease processes, if somebody had a ma.,or

hemorrhagic stroke, blcod can get out intc that area'

If somebody ruptures, a berry ar:eurisn, you car: get

henorrhage rn the subarachnoi-d space. AnC then the

other reason would be bl-unt force trauma. She did not

have a stroke, she did not have a berry aneurism. I

cio have evidence of the blunt force trauma to the

head, that is Lhe cause in my opinior of the

subarachnoid hemorrhage.

If she went straight down, if somebody woulC have iust

A

O
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punched her one --ine and she wen: just stra.r-ght,

hit the ground. withcut trying to stop herself or

arything, wou-d thaL injury -- could the injrry :
brain be caused by that, just h:tting rhe ground

her -- if she hit it with her head?

boom,

c +-he

with

A. In thi s

straight

case, no. When sonebody's pu:rched and they go

down, the back cf the heai usually :]its the

When t.hat happens/ the brain sloshes forward.ground.

So you get what woui-d be considereci a contrecoJp type

anl ury .

So even though the impact would be the back cf

ahe jiead, the :-nj ury is ac'Lually on --re f rcnL. In

this case, we've go-- b1ows to both the right and Ieft

sides of the head, and we've got subarachnoid

hencr:hage on both sides of the head. We don'L :rave

any -- there's kinC cf a ci.if fuse discoloraticn, red

discolora'tion, so we've got a thin filn of

s:ibar:achnoid hemcrrhage over the entire brain. But we

Ccn'-- have those fccallzed, LccaL:.zed co-Iectrcns j-n

the front that you woul,d expect if somebody had been

nit in the back of rhe head ana:ell -- or hit in the

front- a.d wen: down ar:d :rit the back o: thelr head.

So are these wounds more consistent with the b-Lunt

force traurna we sau, cr her face and ahc side of her

head?

o
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A Tl- i eas aJ, jsJ.

AI1 r:ght. -f she recerved

the injuries :o the throat

and the siabs to tre heart,

no o:her in;uries, such as

and the stab to the throat

would she have died frcm

this in;ury, the b.Iunt force Lo the side of tre heao,

A

O

danaging :he brain ?

We1I, potentially she

scmebciy needs to l:ve

can even see the first

BUL I see these, we-1,

coufd have. Tre prcblem is

sj-x to e.ight ro..1rs before you

casis. Most

mfcroscoprc s rgns

tn] ur les on a sena

peopfe I see ihem in

not die fron it.

cf charge.

regular

are deac, but

A

of the

you can get

ckay.

So r-here' s

that and

Oh, t:rere' s no quest:on/

definitefy d:.ed fron the

And how abcut the stabs

The st.abs to the heart

no way to say with 100 percent certainty

o

A

:har she r'culc have d:ed pureiy from the bJ-unt force.

I have seen people die with that much blunt force

inju:y to the read, bu-- there are afso pecPl-e who have

surviveC that much.

The sar.e questicrl to the blunt force or the cuts to

the throat. Iriouid she have iied fron that i:jury

a Ione ?

yes, she would have

incised wounds.

to the heart ?O

A are not a good thir:q.
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Especially when you have l1 penetrating into the

i:ruscle, Sc yes, :hat wcrlC be a-sc a fatal- wound.

n 7\ll rlnh+

A. 0r f atal Hounds / i s:roilld say.

O. I 'm gci:lg to sho\.J ycu he.re vrhatr s marked as

PLaintiff's Exhibi-t 140 .

A. Okay. L:ke that.

MR. OVIENS: Permission to publ.i sh, your Ho:rcr?

THE CCURT: Yes.

BY YR. OVJINS :

O. Irl-1 show you -lp here what's marked as Flaintiff's

Exhiblt 14 0 with the exhibit --ag n,rrrber in the uppe:

right-hanci corner. Dcctor, what are we observing in

this photograph he:e ?

A. This is a photograph of Miss Mcore's heart. And it

ircludes tjre arch of the acrta, with the vessels thaa

cone of: that supply the nead and -rcper extremities

with blcod.

O. Okay. And Co we see any injuries i-o her hear'- in tha:

pho--oqraph?

here are rnjuries tc

rnj ury tc .-hc aorta .

is su:rounded by qulte

A t:re hea at,

Itrs kind h ea.t

no rma l

tha t

anci there' s a.Lso an

of subtfe. The

a brr- of fat, whlch is a

finding, And we ca:l see :hese faant

are showing up on the surface of the

red area s

heart. And thos e
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are stab wounds o: the heart. Aga in ,

a c:ua llythose that hit

to actualJ-y hit

There's also a

below:he a=ch,

tre heart, 11

the mus cl-e,

stab wound in

there were 17 of

heart muscle i:self,

the aorta near the

went deep enough

OI

j ust abcve the valve

O And again, if she received :ro other injuries, she

wou.Ld have most likely died just from this, r:eceiving

these inj uri es ?

Cor:rect, Yes.

I'11 show you what's been marked as PLaintiff's

Exhibit 141. Up on the screen now is Piaintiff's

Exhlbit 14i. What is this shcwing, Dcctor?

Tris photcgraph is a cross-section of Miss Moore's

hea.rt. On the left side of tbe photograph is the l-eft

ventricle of the hea:t, a:ld or- the rigrt side cf the

pirotograph is the right ventricle of the heart. As we

look at the heart, we can actually see defects alI the

way r-]:rough the muscLe here :r: tle :ight ventricle.

Ard so that's actually gor-ng into the chanber of the

heart itself,

And were those defects ca.rsed by the stabbings?

They \.Iere, yes .

I'lI shcw you Piaintiff's Exhicit 136.

Okay.

I'-l sncw you what's been marked as Plar:ltiff's

A

o

A

o

A

O

A

o
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1

2

3

4

5

6

1

I
a

Exhibit 135 wit-h the plaintiff's exhrbit number cn the

Iowe: right-hand slcie. l"lhat are we observing here,

Doctor?

A. I^lhat we ' re lcoki:rg at :s a -chotograpn of the skin or

some of the skin of the chest, showing the stab

v;ounds. Thls photoqraph was ta(en because the other

photograph s:rowing the stab wounds sonehcw the ruler

was neglected to be put in. So we wanted a ruler,

scaie put i):c t.he prctograph with the wounds. Part

cf:he goal is to show the characteristics of the

wounCs. Wiren you look at a wcund, yourve gct twc

corners and then you've gct the sides, and when you

ook at it, if you've got a pointed end at one side

ani a squared off end a: :he other, it can rnd:cate,

are you dealing with a srngLe-edged knife or a

double-edgeC knile. Sc that's the reason for -ooking

at this.

Unfortunately, you can naripulate the skin and

make a squared off ecige Iook pointy. In par:icular:,

in t:.Iis photograph, we really can': :ell defin:clvely

whether or not we're deal-inc with a single-edged :<nife

or: a double-edged.

O- Did you ever come up wil-h a size of knife, such as

width of the blade or the de_oth of the blade?

A. If : can take a quick look at .he dimensions,

Tofli i. Bartunek, R:R/ CRR, CCR/ CSR #2205 State's Appendlr - 33a
Cra:1t County Cfficial Court P.eporEer

P. O. tsox 37
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o

A

Yes, I d:d. The wounds r.easure approximately a

ha.If an inch, anci dependinq, on whicr wounci, they wif-
gape to about a quarter of a:'l inch. Skin has eiastlc

fibers in it., so once they've been cut, the wounds

will tend to pull -- puII open. VJhen you put :he

wounds back together, we're cieal.i:rg with sorneLhing

tha*-'s about a half a:: i:rch or sc in width, so it

wo:l-d be a blade abcut a half an inch or so in width,

There's real-y no way tc te-I i,iith certainty, again,

ycu know, what weaoo:r actually causeC it. You would

have to do -- find a knife, do DNA on it. If the stab

wound goes :hrcugh cartilage, you can sometimes go

back, it would be like pu'.ting it a car of soap. you

cal actually get toclmarks cif of it. And sonetilnes

you can dc a toolnark analysls for ccmparison. But

based on wl-rat we've got, r^re're looking at someahing

that's probably got about a half an inch wide bl-ade to

ir.
Norv, d:d you ever :ake part of the cartilage on rhat

:hat had rsourds on it to save for that purpcse?

T believe I did. But I have tc refresh m.y menory

here.

It's not marked in my repcrtr so . .

Okay.

So I don't recall. The fact that lt's not rnarked. I
O

A
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probably did rot

)id you ever fo:m

have been used in

throaL?

i-n tri s cas e .

an cpinion oj how :ra1y weapons cculd

regards to the jnju::ies to tne

--he -- sent

analysis,

for DNA

package

we saw here,

in:ernal

A WeLJ-, we've got three major wounds, so potentially up

to three different weapons cculd be used. But they

could aIL be caused by one weapon, one knife.

Right.

Now, during the internal exam of Luc:il-e's body,

dic .you co-lect sanples of her blocd?

r 
^i^r u.!u, J, us .

And w:lo did ycu give that to?

o

A

o

A

0

WeIl, we made -- well, blood was giver: to

to the state tcxicoiogy Iab for toxicolcgy

and we made blood spot cards. It's blood

analysls, And tnat went into the evidence

rvhich went tc laH enfcrcement.

Okay. Ncw, we pretf-y much completed what

we prei:ty rnL:c]: completed :he ex--ernai anC

exarn of LuciILe Moore?

Yes.A

o

A

A11 right. And after: completing --he autopsy. dld you

reach a conclusion abouL the mechanism of Lucilie's

dea--h?

I did, yes.

Eric Leon KreseL/Direcl: 510 6
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s10?

o

A

O. And what does it mean by

A. hrel-I, excuse me. I made

A

o

t:re mechanism?

a deter:mination of cause and

nanner.

Okay.

Mechanism, the most likeIy mechanism in this case :.s

one of exsanguinaticn. But there is another possibJ-e

mechanlsm, because t:rere aro stab wounds to the heart,

it could disrupt t:re electrrcal conduction system in

che hear+, causing 1-he heart --o have an arrhy--hmia ano

stop. Sc t.ha: would be a comcet:ng :neahanisln. But

mcst likely i-,' s exsanguination.

okay. But it's a lir-t1e harce: on this case, because

--here are two secarate wounds, possibly three, that

could have ultimately caused her death. From what I

understand. Because you saii she could nave died from

--he injuries to the throat alone, just receiving no

othe: irj uries.

Correat.

And she coulC have died, without receiving any cther

injulies, by :he stabs to t-he heart, correct?

Cc:rect.

So would -"hat make it harder Eo find -"he exact. which

one kil-Ied he::?

WeIl, in --his case, I think it was pretty obvicus that

itrs -- or I mea:r my optn-ton is it's the sharp fcrce

A

o

A

Z5



O

t{ounds of the neck and chest . Yo:.r' ve got to look at

Ehe total picture. You can't isolate one inju:y frcn

the others. i mean :he totai picture lndica--es that

it's sharp force wcunis, while the b-unt force wounis

are significant, --heyrre not nearly as significant as

the sharp force wounds.

AIl rj-ght. After suffering tre s--ab wcunds anc cuts

to the throat, how Iong -- in your opinion, ]rcw Iong

woul-a i i-- have take:: for luciLLe to bleed out?

Well, the bleeding out is really gcing tc be coming

iron the neck wounds. Th.e external jugul-ar vei:r was

cur-. when the external jugular vein is cut, i.t takes

belween ten and 20 seconds for someboiy to lose

consciousness. And then it takes a matter cf minutes

after that to die fron .it, But I ca:r't give you an

exactr amount of time.

A

o Ckay. If tnere's n3 s*"ruggle

when -rciIIe was reoelving her

Iikely that no b.l-cod woul-d have

wnoever was stabbing :rer?

That I s rncorrect .

ta ki:rg place in t::is,

A

O

A

A1I righ:.

With thes e

cf blood to

types of injuries,

be sDattered onto

you

the

i-n; .:ries, wouid it be

trans:erred o:rtc

would expect a Iot

assailant.

to have avoidedO. Okay. Could --hat stabber likely

Eric Leon KreseL/Direct 5IOB
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ge:ting a

I don't -- no, I

blood

rrgor

substantial amount of bicod on them?

A don''- see a way hcw they could not

on them.

A

Now,

Rigor

Eo t'- en

what :s

nor--is

mor:tis?

stifiening of the body that occurs

one of t1e post-mortem changes thata:ter

fs a

It's

o Okay. Did you see anythi:lg, any sig:rs ci rigor mortis

with Lucil-1e Moore?

we]1, rt's someth:ng I always check for: in a body; the

rigor nortis wi'Ien I saw her was begirning to go away/

:t was easily broken. That doesn'i recessarily real-Iy

heLp us, because we kncw she died before I gct here,

a:rd was probabl,y dead for a whiie befcre I got here.

Can I expand on this?

Yes. please dc.

Rigor nortis is a stiffening of the body that occurs,

again, after deaah. we can use it sometimes r.c heip

when ycu're trying tc nar.row down time of cjeath. It

usl:ally :akes in the neignborhcod of six to eighr-

hours for a body to become completely stiff, assumilg

thar- you don't have a lot of struggling. If you have

a lot of strugg.l-ing, you can actually see this occur

much quicker t.han tjrat.

Once rt's formed, whether that's -- you know, it

A

A

510 9
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takes six :o eight hours or longer, because it depends

on what t.he temperature :.s. _t's chenj,cal reac:ions,

temperature reLated. It takes about. 24 :rours for i-_

r-o go away, And hers, w:]en I saw her, i: was starting
t-o go away. Bur by that time, it was quite a while

after the body was iound.

O. Okay. Did you ever notice any irrjuries :o LuciLLe

Mcore's ribs, tha: you recall?

A. !{ell, associated with the stab wounds cf i:he chest.

O. Norv, f may have inzerrupted you, Doctcr, anci I

apologize if I did. But you were going to share witn

us the cause of dealh of Luc:lLe.

A. The cause of death is sharp force injuries of +-he neck

anc ches'".

O. flave you ever: heard, and r.hrough your training and

experience there and locking a: i.,. have you ever

heard of a rage kill?

A. I lavef yes.

a. And what is that?

A. A rage ril- scmetirnes is caliei' cverkili. it,s when

their injuries are inflicted in excess of what it

-,a<es *"o actuaLly kil1 the person.

O. Okay. Does this -- the inju:ies to Lucille Moore,

does that have the appearance of a rage kiII?

A. It's ciearly wlth the multiple stab wounds, 17 stab25
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5111.

wounds to the chest does seem like it would fit into

o

that definition, yes.

AnC in your studies and

what is a causation for

Wel-, t-here are various

:here used to be sexual

it's kind of been boiled

experience and

a rage kill?

theories abou:

training the re .

A wha: causes it.

overtones to :he

down to usually

theories and

a smaller or

weaker person killing a bigger

per s o:r can be psychologicaliy

have to be physical-y sinaller.

person,

smaI.er.

The smaller

It

a real Iy

a young

can

sometimes

big perscn. So a child killing

It could be

a parent or

figure. Ycuperso:r kil1j-ng a parental type

sometimes see this overkill. You do see it

i:r sexua I wrere there are sexual- over:or:es, where

scrnebociy jus: wants somebody deaC anc they lust keep

inj uring tre body,

to have ki- l Ied the

even Ehough it's nore than e:ougil

pcrson.

(Di- scuss ion

MR. OWENS:

Thank you, Doctor

:iIE COUR::

off the recorci. )

AIi- rj-ght. No further questions.

Thank you.

Mr. Bustamante.

MR. BUSTAMANTE: Thank you.

25
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51? 3

o

.A

O

A

o

Right.

And TodC.

Detectj.ve Hu:nan.

And Chad Bernet:.

The def endant,

record, in the

Yes. Yes.

Okay. ThanK you. Thank

)'low, - just want to

seated at counseL :able, for the

midd-e?

A

O you.

get the:e ' s

to cover with you

j ust

Wererrief areas

work:ng out

Benne--t came

Yes.

I want

on the

you

ChaC

1-o wcrk j,n May

the rancn whe:r

2C:.1?of

A

A

o

And I understand, what we unCerstand :s he vrcrked

there from apprcxirr,ately May of 2014 to around

Septenlber 13 cf 2CL4; does that sound about right?

That sounds about rigl:t.

Ckay. Did you work with hirn during --hat perioC cf

trne?

Yes, I did.

And what kinds of things would you do with him?

We raked hay, we -- I dor't know 1f he ran swather

bal-er or anything like that. He helpeci me out with

t-he water, with siarting and shutting off the

irrigation systerns that we have, unplugging

A

o

A OI

25
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6-'74

spr.rnklers.

the spraye r

occasionaily

the wa-! er to

He heipeC wheneve: l was -- i alsc run

with, and

me that car ried

that I ccu-d

our fields

a truck for

spraying, so

keep sprayinq. He put mineral out for our cattle. ile

bui-t fence, I believe. Pretty well-rounded, jusL

about arything.

okay. And I take j-t from that respolse, did you have

a -- I know it's difficuLt tc quantify, but could you

es:imate, would you see him on a daily basis, a few

-uimes a weeki whatrs your best estlmate about that?

I believe I probably saw him about every day that he

was a+- work,

Okay.

I couid say that.

Okay. Sc I take :t you spent a substa:ttial amount of

tine with him.

Sure. Yes.

Okay. So a couple ooints. First o: alf, if you

recall, in the farming operatj-cn you have,

aporoximate-y how many circles are you responsi-ble

for?

It changes from year to year.

AI- right.

But on our farm, it ranges anywhere fron 60 to ?0, 75

that we spray

he would run

where I was

o

A

o

A

O

A

0

A

A25


