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QUESTION PRESENTED

For nearly a century, American labor law, in both
the public and private sectors, has been built on the
principle that, if a majority of employees in a bargain-
ing unit democratically elects to be represented by a
union, that union bargains on behalf of the entire unit
with respect to the terms and conditions of employ-
ment, and any agreement the union negotiates with
the employer runs to the benefit of all employees in
the unit.

The question presented is whether this Court
should overrule Minnesota State Board for Commu-
nity Colleges v. Knight, 465 U.S. 271 (1984), and hold
that the First Amendment prohibits the use of exclu-
sive-representation collective bargaining to set
employment terms for public-sector employees.



11

CORPORATE DISCLOSURE STATEMENT

Respondent Marietta Education Association is not
a corporation. Respondent has no parent corporation,
and no corporation or other entity owns any stock in
respondent.
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INTRODUCTION

For the ninth time in the last five years, this Court
is asked to consider holding unconstitutional what has
been, for the past century, the fundamental principle
of American labor relations in both the public and pri-
vate sectors: the representation of a bargaining unit,
for purposes of negotiating terms and conditions of
employment and enforcing the agreed-upon terms, by
a labor organization democratically selected by the
majority of employees in that unit. This Court appro-
priately has denied certiorari in each case in which the
lower courts have rejected constitutional challenges to
exclusive representation, and it should do so here as
well.

This Court already recognized more than thirty
years ago, in Minnesota State Board for Community
Colleges v. Knight, 465 U.S. 271 (1984), that exclusive-
representative collective bargaining for public em-
ployees, by itself, does not compel speech or
association in violation of the First Amendment. Id. at
288 (designation of a union as the bargaining repre-
sentative for a unit of public employees “in no way
restrain[s] [the employees’] freedom to speak on any
education-related issue or their freedom to associate
or not to associate with whom they please, including
the exclusive representative”). Knight recognized that
rights against compelled speech and association are
not violated where individuals (like the petitioner
here) are not required to communicate any message,
to join or financially support a union, or, indeed, to
personally do or say anything to associate themselves
with a union. In the years since Knight, this Court has
never recognized a violation of First Amendment
rights under such circumstances, and the lower courts



have uniformly rejected constitutional challenges to
exclusive-representative bargaining. Petitioner offers
no good reason for the Court to revisit Knight’s hold-
ing.

Petitioner contends here that her First Amend-
ment rights are violated because the union’s mere
status as her bargaining unit’s collective bargaining
representative purportedly forces the union’s words
into her mouth. Pet. at 10. But, as the district court
emphasized, that argument is based on a misunder-
standing of Ohio law, under which the union “speak]|s]
for the bargaining unit members as a collective rather
than purporting to espouse specific views for any indi-
vidual bargaining unit member.” Pet. App. 64
(emphasis added). The undisputed evidence below
demonstrated that school officials and reasonable out-
siders understand that teachers do not necessarily
agree with the union’s positions, and that the school
district here has adopted policies to encourage peti-
tioner and others to communicate their own views
directly to the school board. Pet. App. 16-17; cf.
Rumsfeld v. Forum for Academic & Institutional
Rights, Inc., 547 U.S. 47, 65 (2006) (finding no com-
pelled speech violation where “[n]othing ... suggests
that [plaintiffs] agree with any speech by [third par-
ties], and nothing ... restricts what [plaintiffs] may

say”).

Contrary to petitioner’s contention, Janus v. AF-
SCME Council 31, 138 S. Ct. 2448 (2018), did not
question the constitutionality of exclusive-representa-
tion bargaining. Janus considered only whether
public employees could be forced to provide financial
support for the union that represents them in collec-
tive bargaining. In concluding that the First



Amendment prohibits such compelled financial sup-
port, this Court emphasized that States could “keep
their labor-relations systems exactly as they are” and
that the Court was “not in any way questioning the
foundations of modern labor law.” Id. at 2471 n.7,
2485 n.27. No principle is more central to the founda-
tions of modern labor law than exclusive
representation.

STATEMENT OF THE CASE
A. Background

1. In response to years of significant labor strife,
Ohio adopted its Public Employees’ Collective Bar-
gaining Act (“PECBA”) in 1983. See Ohio Rev. Code
Ch. 4117. Before PECBA, Ohio public employees had
no right to engage in collective bargaining through a
democratically chosen representative, and they were
prohibited from striking; as a result, “frustrations
stemming from employee powerlessness frequently
erupted into illegal strikes.” City of Rocky River v.
State Employment Relations Bd., 43 Ohio St.3d 1, 2,
20 (1989); see also D. Ct. ECF No. 28-1, at 302.1

During the 1970s, Ohio often led the nation in
strikes by public safety employees, and in 1980 Ohio
“experienced fifteen strikes by safety forces, involving
2,300 workers and costing 6,800 lost workdays.” City
of Rocky River, 43 Ohio St.3d at 19 n.16 (emphasis in
original). The Ohio Legislature adopted PECBA to

1 Petitioner did not dispute any of the facts or supporting ev-
idence presented by respondents in support of summary
judgment, so the district court correctly treated those facts and
evidence as undisputed. See Pet. App. 17; Fed. R. Civ. P. 56(e)(2).



“put an end to such chaos.” Id. at 19-20. As intended,
“the number of strikes called by public sector labor un-

ions in Ohio diminished greatly once Ohio passed
[PECBA].” D. Ct. ECF 28-2, at 310.

Under PECBA, public employees in a particular
bargaining unit may select, by majority support, a sin-
gle PECBA representative to negotiate unit-wide
contract terms with their public employer. Ohio Rev.
Code § 4117.03; id. §§ 4117.05, 4117.07. PECBA also
provides a process for a unit of employees to remove a
representative that no longer holds majority support.
Id. §§ 4117.05(b)(i1), 4117.07(A)(1).

If a unit of employees chooses a PECBA repre-
sentative, the public employer must “bargain
collectively with [the] exclusive representative” to at-
tempt to reach a contract governing certain terms and
conditions of employment for the bargaining unit. Id.
§ 4117.04(B). The scope of mandatory bargaining is
limited to “matters pertaining to wages, hours, or
terms and other conditions of employment” and any
“existing provision[s] of a collective bargaining agree-
ment.” Id. § 4117.08(A). Bargaining over other
matters is entirely at the discretion of the public em-
ployer. Id. § 4117.08(C)(9) (providing that “employer
1s not required to bargain on subjects reserved to the
management and direction of the governmental
unit”). If no PECBA representative has been chosen,
the employer may dictate unit-wide contract terms
unilaterally.

PECBA does not require individual workers to be-
come members of the union that has been designated
as their bargaining unit’s PECBA representative and
does not prohibit those workers from joining other



organizations. Pet. App. 40. To the contrary, PECBA
protects individual public employees’ right to “[florm,
join, assist, or participate in, or refrain from forming,
joining, assisting, or participating in ... any employee
organization.” Ohio Rev. Code § 4117.03(A)(1).
PECBA also prohibits the exclusive representative,
when acting in that capacity, from discriminating
against employees who choose not to become union
members. Id. § 4117.11(B)(6). Public employees who
choose not be members of the union that represents
their bargaining unit are not required to provide any
financial support to the union. Pet. App. 40.

PECBA also does not prevent individual employees
from criticizing the exclusive representative’s posi-
tions and further provides that individual public
employees may “[p]resent grievances and have them
adjusted, without the intervention of the bargaining
representative.” Ohio Rev. Code §4117.03(A)(5).2

2 Petitioner misrepresents PECBA and the collective bar-
gaining agreement by suggesting that teachers “ha[ve] no choice
but to submit to the Union in resolving disputes with the Board.”
Pet. at 7. PECBA provides all public employees with the right to
“[p]resent grievances and have them adjusted, without the inter-
vention of the bargaining representative, as long as the
adjustment is not inconsistent with the terms of the collective
bargaining agreement then in effect[.]” Ohio Rev. Code
§4117.03(A)(5) (emphasis added); Pet. App. 138 (CBA provision
implementing same rule); see also 29 U.S.C. §159(a) (similar pro-
vision of the National Labor Relations Act). The wunion
representative has the right “to be present at [such] adjustment,”
not to participate over an employee’s objection. Ohio Rev. Code
§4117.03(A)(5) (emphasis added); Pet. App. 138. Petitioner also
misrepresents the collective bargaining agreement in asserting
that it allows only the Union to call witnesses at a grievance
hearing. Pet. at 7-8. The agreement does not limit which parties
can call witnesses, but rather merely provides the Union with a



2. PECBA’s exclusive-representative collective
bargaining system uses the same democratic model
also used for collective bargaining for employees of the
federal government; public employees in about 40
other States, the District of Columbia, and Puerto
Rico; and private-sector employees covered by the fed-
eral National Labor Relations Act and the Railway
Labor Act. See D. Ct. ECF No. 28-3, at 319-20; 29
U.S.C. §159; 45 U.S.C. §152, Fourth. Exclusive-repre-
sentative systems presently serve as the basis for
collective bargaining agreements that cover more
than 1.1 million federal employees and more than 6.7
million state, county, and local employees. News Re-
lease, Bureau of Labor Statistics, U.S. Dep’t of Labor,
Union Members—2020 (Jan. 22, 2021), Table 3 (Union
Affiliation 2020), https://www .bls.gov/news.re-
lease/pdf/union2.pdf. At the local government level,
more than 45 percent of all employees—including po-
lice officers, firefighters, teachers, bus drivers, and
sanitation workers—are covered by collective bargain-
ing agreements with a democratically chosen
exclusive representative. Id.

The undisputed evidence submitted to the district
court demonstrated that these systems reflect the
longstanding legislative judgment based on experi-
ence that the democratic exclusive-representation
model of collective bargaining provides the only prac-
tical mechanism for negotiating contract terms for an
entire workforce. See, e.g., H.R. Rep. No. 74-1147
(1935), reprinted in 2 Leg. Hist. of the National Labor

contractual right to do so. See Pet. App. 140—41. Nor does the
agreement preclude employees from obtaining representation in
the grievance process; rather, it only limits participation by an
employee organization, if any, to the Union. Pet. App. 138-39.



Relations Act 3070 (1985) (“There cannot be two or
more basic agreements applicable to workers in a
given unit; this is virtually conceded on all sides.”); S.
Rep. No. 74-573 (1935), reprinted in 2 Leg. Hist. of the
National Labor Relations Act 2313 (1985) (“[T]he
making of agreements is impracticable in the absence
of majority rule.”); see also D. Ct. ECF No. 28-1, at 303;
D. Ct. ECF No. 28-3, at 320-22; D. Ct. ECF No. 28-2,
at 311. Decades ago, some states experimented with
collective bargaining systems that did not follow the
exclusive-representative model, but those alternative
systems proved to be unmanageable for employers,
and they were abandoned as failures. D. Ct. ECF No.
28-3, at 319.

3. Respondent Marietta Education Association
(“MEA” or “Union”) is the majority-designated exclu-
sive representative for a bargaining unit of about 179
teachers and other certificated employees of Respond-
ent Marietta City School District Board of Education
(“Board”). Pet. App. 38; D. Ct. ECF No. 28-4, at 325.
Petitioner is a teacher in the Marietta City School Dis-
trict (“District”); she has been a member of the
bargaining unit for about 17 years. Pet. App. 37; D. Ct.
ECF No. 28-4, at 328. During petitioner’s tenure as an
employee, MEA and the Board have entered into a se-
ries of collective bargaining agreements setting the
terms and conditions of employment for the bargain-
ing unit and establishing a grievance procedure. Pet.
App. 39; D. Ct. ECF No. 28-4, at 325-26.

Petitioner is not a member of the Union, and she is
not required to provide any financial support to the
Union. Pet. App. 40; D. Ct. ECF No. 28-4, at 328; D.
Ct. ECF No. 28-5, at 336. The Union and the Board
understand that, as in any democratic system,



individual members of the bargaining unit, including
petitioner, may not agree with the Union’s views or
positions, and the Union does not speak for petitioner
personally. D. Ct. ECF No. 28-4, at 327; D. Ct. ECF
No. 56-1, at 587. The Board has adopted policies that
invite petitioner and other bargaining unit members
to express their views, arguments, positions, and be-
liefs to the Board and the school administration. D. Ct.
ECF No. 56-1, at 587-96.

B. Proceedings Below

On June 27, 2018, petitioner sued MEA and the
Board, asserting that the Board’s recognition of MEA
as the exclusive representative of her bargaining unit
violates her First Amendment rights. Pet. App. 11, 94.
Petitioner sought a preliminary injunction prohibiting
the Board from recognizing the Union as the bargain-
ing representative of the entire unit. See Pet. App. 43.
In her supporting papers and at oral argument, peti-
tioner disavowed any claim that MEA’s exclusive role
in the collective bargaining process—as opposed to its
designation as her unit’s “representative”—burdened
her First Amendment rights. See Pet. App. 21-25 (col-
lecting quotations).

The district court denied petitioner’s preliminary
Injunction motion, concluding that petitioner could
not demonstrate a likelihood of success on the merits
because her claim was barred by this Court’s decision
in Knight. Pet. App. 49, 51-52, 57. The district court
explained that Knight’s “broad statements” upholding
Minnesota’s democratic exclusive-representation sys-
tem against First Amendment speech and expressive
association challenges foreclosed petitioner’s claims,
and that petitioner’s attempts to distinguish Knight



were unavailing because “her position and the posi-
tion of the plaintiffs in Knight are two sides of the
same coin.” Id. at 51, 59.

Following the denial of the preliminary injunction
motion, the parties stipulated to certain undisputed
facts and filed cross-motions for summary judgment.
See Pet. App. 37—42. The district court granted the
motions for summary judgment of MEA and the
Board. Pet App. 14-34. The district court held that
Knight foreclosed petitioner’s compelled speech and
association claims because “the scheme of exclusive
representation at issue in Knight is materially indis-
tinguishable from Ohio’s scheme.” Pet. App. 28. The
district court held that petitioner had waived any
other First Amendment theories, see Pet. App. 21
(“[T)he instances of waiver are numerous|.]”), and
that, even if she had not, those theories had been re-
jected by Knight, see Pet. App. 26.

Finally, the district court held that, even if Knight
did not foreclose petitioner’s First Amendment claims,
those claims still would fail because “Defendants’ evi-
dence shows that Ohio has a compelling interest in
preserving labor peace and that exclusive representa-
tion 1s essential to facilitate that interest” and
Thompson “failed to rebut that evidence.” Pet. App.
30-31. As such, Ohio’s system would “survive even
strict scrutiny.” Pet. App. 31.

The Sixth Circuit affirmed the district court’s deci-
sion. Pet. App. 1-11. The Sixth Circuit reasoned that
“Knight directly controls the outcome of this case,” and
observed that its decision agreed with “every other cir-
cuit to address the issue.” Pet. App. 3, 8.
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REASONS FOR DENYING THE PETITION

The petition is not worthy of this Court’s review.
The Sixth Circuit’s decision is consistent with the de-
cisions of every other court to consider the same issue,
which unanimously hold that exclusive-representa-
tive bargaining systems for public employees do not,
by themselves, compel speech or association in viola-
tion of the First Amendment.3 This Court has declined
to review the question presented by this petition eight
times in the previous five years (including in two other
cases brought by petitioner’s counsel). There is no rea-
son for a different outcome in this case.

Petitioner does not establish any good reason for
this Court to reconsider its decision in Minnesota
State Board v. Knight, which rejected a First Amend-
ment challenge to a collective bargaining system that

3 See Hendrickson v. ASFCME Council 18, 992 F.3d 950,
968-70 (10th Cir. 2021); Bennett v. AFSCME Council 31, 991
F.3d 724, 732-35 (7th Cir. 2021); Akers v. Maryland State Educ.
Ass’n, 990 F.3d 375, 382 n.3 (4th Cir. 2021); Oliver v. SEIU Local
668, 830 F. App’x 76, 80—-81 (3d. Cir. 2020); Reisman v. Associated
Faculties of Univ. of Maine, 939 F.3d 409 (1st Cir. 2019), cert.
denied, 141 S. Ct. 445 (2020); Branch v. Commonwealth Emp’t
Relations Bd., 120 N.E.3d 1163 (Mass. 2019), cert. denied sub
nom. Branch v. Mass. Dep’t of Labor Relations, 140 S. Ct. 858
(2020); Mentele v. Inslee, 916 F.3d 783 (9th Cir.), cert. denied sub
nom. Miller v. Inslee, 140 S. Ct. 114 (2019); Bierman v. Dayton,
900 F.3d 570 (8th Cir. 2018), cert. denied sub nom. Bierman v.
Walz, 139 S. Ct. 2043 (2019); Hill v. SEIU, 850 F.3d 861 (7th
Cir.), cert. denied, 138 S. Ct. 446 (2017); Jarvis v. Cuomo, 660 F.
App’x 72 (2d Cir. 2016), cert. denied, 137 S. Ct. 1204 (2017);
D’Agostino v. Baker, 812 F.3d 240 (1st Cir.), cert. denied, 136 S.
Ct. 2473 (2016); see also Uradnik v. Inter Faculty Org., 2018 WL
4654751 (D. Minn. Sept. 27, 2018) (preliminary-injunction de-
nial), affd, 2018 WL 11301550, No. 18-3086 (8th Cir. Dec. 3,
2018), cert. denied, 139 S. Ct. 1618 (2019).
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is indistinguishable from the system here. Knight un-
dergirds the labor relations systems for millions of
public employees throughout the country, including
federal, state, and local employees. No subsequent de-
cisions have undermined Knight's precedential force.
Contrary to petitioner’s contention, Janus did not
question the constitutionality of exclusive-representa-
tive bargaining. Rather, Janus emphasized that,
beyond eliminating agency fees, public employers
could “keep their labor-relations systems exactly as
they are.” 138 S. Ct. at 2485 n.27. Janus explained
that, while the government has greater authority un-
der the First Amendment when it acts as an employer
rather than a sovereign, the Court was “draw[ing] the
line at” agency fee requirements. Id. at 2478.

This case also would be poor vehicle for considering
the question presented because the district court held
that, even if the petitioner’s First Amendment claims
were not foreclosed by Knight, the unrebutted record
evidence established that the challenged Ohio law
would “survive even strict scrutiny.” Supra at 9.

I. As the lower courts have unanimously rec-
ognized, Knight forecloses petitioner’s
challenge to exclusive representation.

The question presented in this petition is not new.
This Court concluded more than thirty years ago in
Knight that exclusive-representative collective bar-
gaining, by itself, does not violate the First
Amendment rights of public employees who are not
members of their bargaining unit’s chosen representa-
tive. Every lower court to consider this issue has
recognized that Knight forecloses First Amendment
challenges to exclusive-representative bargaining.
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In Knight, this Court addressed a First Amend-
ment challenge by college instructors to a Minnesota
statute that (like the Ohio statute here) “establishe[d]
a procedure, based on majority support within a unit,
for the designation of an exclusive bargaining agent
for that unit.” 465 U.S. at 274. The Minnesota statute
required public employers 1) to negotiate with such an
exclusive representative over terms and conditions of
employment (known as a “meet and negotiate” re-
quirement), and also (2) to confer with the exclusive
representative about subjects outside the scope of
mandatory negotiations (known as a “meet and con-
fer” requirement). Id. Under the statute, “the
employer [could] neither ‘meet and negotiate’ nor
‘meet and confer’ with any members of that bargain-
ing unit except through their exclusive
representative.” Id. at 275.

The statute did not prevent members of the bar-
gaining unit from submitting advice to their employer
or from speaking publicly on matters related to their
employment. Id. Although the state university board
“consider[ed] the [union’s] views ... to be the faculty’s
official collective position,” the board also recognized
“that not every instructor agrees with the official fac-
ulty view on every policy question.” Id. at 276.

This Court summarily affirmed the district court’s
dismissal of the instructors’ constitutional challenge
to the “meet and negotiate” requirement. See Knight,
465 U.S. at 279 (citing Knight v. Minnesota Cmty.
Coll. Faculty Ass’n, 460 U.S. 1048 (1983)). The Court
then gave plenary consideration to the instructors’
challenge to the “meet and confer” requirement, con-
cluding that exclusive representation was
constitutional in that context as well. Id. at 288.
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In Part II.A of its opinion, the Knight Court first
considered and rejected the instructors’ claim that
their right to free speech was impaired because, un-
like the exclusive representative, they had no
“government audience for their views.” Id. at 280—88.

The Court then turned, in Part I1.B of its opinion,
to the broader i1ssues of speech and association, con-
cluding that “[tlhe State ha[d] in no way restrained
[the instructors’] freedom to speak ... or their freedom
to associate or not to associate with whom they please,
including the exclusive representative.” Id. at 288
(emphasis added). The Court pointed out that the in-
structors were “not required to become members” of
the union and were “free to form whatever advocacy
groups they like.” Id. at 289. The instructors’ “associ-
ational freedom ha[d] not been impaired” because “the
pressure [they may have felt to join the exclusive rep-
resentative was] no different from the pressure to join
a majority party that persons in the minority always
feel.” Id. at 289-90.

Like every other court to consider the issue, the
Sixth Circuit recognized here that Knight’s holding is
not limited, as petitioner contends, to the narrow
question whether public employees have “a right to be
heard by the state in certain ‘meet and confer’ ses-
sions.” Pet. at 3. To the contrary, Knight “framed the
question presented in broad terms: whether the ‘re-
striction on participation in the nonmandatory-
subject exchange process violates the constitutional
rights of professional employees within the bargain-
ing unit who are not members of the exclusive
representative and who may disagree with its views.”
Pet. App. 8 (quoting Knight, 465 U.S. at 273). Peti-
tioner’s “cramped reading of Knight would
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functionally overrule the decision.” Pet. App. 8; see
also Bierman, 900 F.3d at 574 (rejecting argument
that Knight considered only public employees’ right to
be heard because “a fair reading of Knight is not so
narrow’); Bennett, 991 F.3d at 734 (rejecting argu-
ment that Knight “addressed only whether the
plaintiffs could force the government to listen to their
views”); Hendrickson, 992 F.3d at 969 (recognizing
that Knight “found exclusive representation constitu-
tionally permissible” and forecloses the “claim that
exclusive representation imposes compulsion in viola-
tion of the First Amendment”).

The lower courts are in complete agreement that,
under Knight, exclusive representation does not vio-
late the First Amendment rights of bargaining-unit
members who do not agree with positions taken by the
union. In the absence of any conflict regarding the
proper interpretation of Knight, this Court should
deny certiorari. The Court did that on each of the eight
previous occasions when 1t was asked to revisit
Knight, including earlier this term (Reisman, 141 S.
Ct. 445), and nothing justifies a different outcome
here.

II. Knight is consistent with this Court’s
broader First Amendment jurisprudence,
including Janus.

The lower courts’ unanimity on the question pre-
sented is sufficient reason to deny the petition. But
Knight is also entirely consistent with this Court’s
subsequent First Amendment decisions.

1. Petitioner’s contention that exclusive represen-
tation collective bargaining violates her First
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Amendment rights is premised on her contention that
the Union’s status as her bargaining unit’s repre-
sentative forces the Union’s words into her mouth and
compels her to associate with the Union. See, e.g., Pet.
at 10. But her repeated assertions do not make it so.

As the district court recognized, petitioner’s argu-
ment is premised on a misunderstanding of Ohio law,
under which the Union “realistically ... is speaking for
the bargaining unit members as a collective rather
than purporting to espouse specific views for any indi-
vidual bargaining unit member.” Pet. App. 64. The
undisputed record establishes that the Union’s speech
1s not understood to represent petitioner’s own views.
See Pet. App. 16—17; see also, e.g., D’Agostino, 812 F.3d
at 244 (Souter, J.) (“[I]t 1s readily understood that em-
ployees in the minority, union or not, will probably
disagree with some positions taken by the agent an-
swerable to the majority.”).4 It is also undisputed that
petitioner is not compelled to join the Union as a mem-
ber or to provide any financial support for the Union’s
activities. Pet. App. 40.

Petitioner’s compulsion arguments find no support
in this Court’s First Amendment decisions. This Court
has never recognized a compelled speech or associa-
tion violation where (1) the plaintiff is not required to
say or do anything, (2) no third-party message is

4 Cf., e.g., Lathrop v. Donohue, 367 U.S. 820, 859 (1961) (Har-
lan, dJ., concurring) (“[E]veryone understands or should
understand that the views expressed are those of the State Bar
as an entity separate and distinct from each individual.”) (inter-
nal quotation marks omitted); Bd. of Educ. of Westside Cmty.
Sch. v. Mergens, 496 U.S. 226, 250 (1990) (even high school stu-
dents understand that their school does not endorse the speech
of school-recognized student groups).
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personally attributed to the plaintiff, and (3) the
plaintiff is not required to join a group, accept an un-
wanted member, or provide financial support for a
third party’s speech. As Justice Souter, sitting for the
First Circuit, explained, compelled speech challenges
to exclusive-representative collective bargaining fail
because bargaining-unit workers “are not compelled
to act as public bearers of an ideological message they
disagree with,” nor “are they under any compulsion ...
to modify the expressive message of any public con-
duct they may choose to engage in.” D’Agostino, 812
F.3d at 244.

None of the compelled speech cases petitioner cites
offer any support for her theory. In those cases, the
plaintiff was required personally to communicate an
unwanted message. See Hurley v. Irish-Am. Gay, Les-
bian & Bisexual Grp. of Boston, 515 U.S. 557, 581
(1995) (parade organizers were required “to alter
the[ir] message”); Riley v. Nat’l Fed’n of the Blind, 487
U.S. 781, 795 (1988) (fundraisers were required to
make specific disclosures to potential donors); W. Va.
Bd. of Educ. v. Barnette, 319 U.S. 624, 627 (1943) (stu-
dents were required to salute the flag).

This Court’s precedents also do not support peti-
tioner’s contention that Ohio law compels her to
“associate” with the Union even though she need not
join the Union or provide financial support. This Court
has never validated a claim of compelled expressive
association where, as here, the complaining party is
not personally required to do anything and there is no
public perception of an expressive association. Cf.
Rumsfeld, 547 U.S. at 65, 69 (FAIR) (no compelled ex-
pressive association where law schools had to
“associate” with military recruiters by allowing on-
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campus recruiting, but recruiters did not “become
members of the school’s expressive association,” and
“[n]othing about recruiting suggests that law schools
agree with any speech by recruiters”). Public percep-
tion plays a crucial role in delimiting the scope of First
Amendment compelled association claims, which
might otherwise extend to the merest of metaphysical
connections. This Court’s decisions establish that, if
outsiders would not reasonably perceive one group’s
speech as reflecting the views or endorsement of an-
other person, then that person has not been forced to
associate with the group in a manner that implicates
the First Amendment.?

Petitioner contends that her First Amendment
rights are infringed because the Union has the “for-
mal, indefinite” right to engage in collective
bargaining with the Board “at the expense of all other
persons” who might wish to participate in that pro-
cess. Pet. at 13. Petitioner, however, waived that
argument in the proceedings below by disclaiming it
on multiple occasions, as the district court recognized.

5 See Wash. State Grange v. Wash. State Republican Party,
552 U.S. 442, 460 (2008) (Roberts, C.J., concurring) (“Voter per-
ceptions matter, and if voters do not actually believe the parties
and the candidates are tied together, it is hard to see how the
parties’ associational rights are adversely implicated.”); Prune-
Yard Shopping Center v. Robins, 447 U.S. 74, 87 (1980) (finding
no First Amendment violation where views of individuals
granted right to gather signatures and distribute pamphlets in a
privately owned shopping center “[would] not likely be identified
with those of the owner”).
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See Pet. App. 20—26 (collecting “numerous” “Iinstances

of waiver”).6

In any event, this Court has repeatedly rejected pe-
titioner’s theory, holding that public employers have
no First Amendment obligation “to listen, to respond
or ... to recognize ... and bargain with” individual pub-
lic employees or their representatives, Smith v. Ark.
State Highway Emps., Local 1315, 441 U.S. 463, 465
(1979); and that affording democratically-selected em-
ployee representatives the exclusive right to
participate in collective bargaining is consistent with
the First Amendment because any pressure employ-
ees feel to join the representative “is no different from
the pressure to join a majority party that persons in
the minority always feel,” Knight, 465 U.S. at 290.

Petitioner contends that Healy v. James, 408 U.S.
169 (1972), supports her theory. Pet. at 13-14. As
Knight explained in expressly distinguishing Healy,
however, that case involved “a [student] group’s claim
of access to a forum to use in communicating among
themselves and with other potentially willing

6 The Sixth Circuit acknowledged that petitioner’s “argu-
ments during the preliminary injunction hearing implicitly
contradict[ed]” this argument, but nonetheless stated that the
argument had not been waived. Pet. App. 10. Petitioner did far
more, however, than “implicitly contradict[]” her theory—she ex-
pressly disavowed it, repeatedly. See, e.g., Pet. App. 23 (quoting
petitioner’s statement that she “does not challenge the State’s
policy of negotiating terms of employment and other matters
with an organization that has won the majority support of em-
ployees”); Pet. App. 24 (quoting counsel’s statement that “we
have no objection to Ohio law recognizing a labor union as an
exclusive bargaining partner of a school board or school district”).
The district court was therefore correct to find that petitioner
waived the argument.
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listeners.” Knight, 465 U.S. at 288 n.10. This case, like
Knight, “involve[d] no such claim to a forum” to reach
willing listeners, but instead a demand that the gov-
ernment listen to the petitioner’s views. Id. As such,
Healy is entirely inapposite.

2. Janus did not modify these First Amendment
principles. Janus held that public employees who are
not union members cannot be required to pay fees to
an exclusive representative for collective bargaining
representation, because “compelled subsidization of
private speech seriously impinges on First Amend-
ment rights.” Janus, 138 S.Ct. at 2464. In so holding,
the Court emphasized that it was “not disputed that
the State may require that a union serve as exclusive
bargaining agent for its employees” and explained
that “designation of a union as the exclusive repre-
sentative of all the employees in a unit and the
exaction of agency fees” are not “inextricably linked.”
Id. at 2465, 2478.7

The Janus majority expressly stated that it was
“not in any way questioning the foundations of mod-
ern labor law”—none of which is more fundamental
than exclusive representation—but was instead
“simply draw[ing] the line at allowing the government
to ... require all employees to support the union irre-
spective of whether they share its views.” 138 S.Ct. at
2471 n.7, 2478. The Court explained that its decision
would not require an “extensive legislative response,”
and that the States could “keep their labor-relations
systems exactly as they are—only they cannot force

7The Court drew the same distinction between exclusive-rep-
resentative bargaining and the exaction of agency fees in Harris
v. Quinn, 573 U.S. 616, 649 (2014).
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nonmembers to subsidize public-sector unions.” Id. at
2485 n.27. See also id. at 2466, 2485 n.27 (States may
“follow the model of the federal government,” in which
“a union chosen by majority vote is designated as the
exclusive representative of all the employees” but
there are no agency fees).

The Sixth Circuit decision below suggests that ex-
clusive representation, while constitutional under
Knight, is in tension with “the principles enunciated
in Janus.” Pet. App. 3, 6—7. The Sixth Circuit decision
points to a passage in Janus describing exclusive-rep-
resentative bargaining as “a significant impingement
on associational freedoms that would not be tolerated
In other contexts.” 138 S.Ct. at 2478 (emphasis
added).8 But the quoted passage from Janus is taken
from a paragraph in which the Court explained that
exclusive representation in public employment (un-
like compulsory agency fees) survives constitutional
scrutiny under the line of cases pertaining to the gov-
ernment’s greater leeway under the First Amendment
when it acts as employer. See id. at 2477-78 (citing
Pickering v. Bd. of Educ., 391 U.S. 563, 564—68
(1968)).

Janus also explained that the “necessary concomi-
tant” of exclusive-representative status 1is a
requirement that the union fairly represent the entire
unit, and that it is only in the absence of that require-
ment that “serious constitutional questions would

8 The Sixth Circuit did not explain how Ohio’s system of ex-
clusive representation collective bargaining might conflict with
this Court’s compelled speech and association cases even though
petitioner is not required to say or do anything or to join or sup-
port the Union and neither her employer nor the public attribute
the Union’s speech to her.
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arise.” Janus, 138 S.Ct. at 2469 (citation, internal quo-
tation marks omitted). Ohio’s public sector collective
bargaining law includes that “necessary concomitant”
duty of fair representation. See supra at 5. Janus’s
passing discussion of exclusive representation thus
neither overruled Knight nor announced any new
First Amendment principle that would justify revisit-
ing Knight—which remains fully consistent with this
Court’s broader compelled speech and association ju-
risprudence.

III. There is no good reason to revisit Knight’s
holding.

Stare decisis is “a ‘foundation stone of the rule of
law.” Allen v. Cooper, 140 S. Ct. 994, 1003 (2020)
(quoting Michigan v. Bay Mills Indian Cmty., 572 U.S.
782,798 (2014)). This Court seldom overturns its prec-
edents. In deciding whether to do so, this Court
considers several factors, including “the quality of [the
decision’s] reasoning, the workability of the rule it es-
tablished, its consistency with other related decisions,
developments since the decision was handed down,
and reliance on the decision.” Janus, 138 S. Ct. at
2478-79. None of these factors favors revisiting—let
alone overturning—Knight.

Knight was well-reasoned and consistent with this
Court’s other First Amendment precedents. Justice
O’Connor’s majority opinion carefully considered the
First Amendment interests potentially implicated by
exclusive representation—including individual public
employees’ right to communicate to their employer,
freedom to speak about topics of public concern, and
freedom to associate or not associate with third par-
ties, including unions—and concluded that exclusive
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representation does not impermissibly infringe upon
any of those interests. The Court’s holding built upon
this Court’s prior decisions, including Smith v. Arkan-
sas State Highway Employees Local 1315, 441 U.S.
463 (1979), and is entirely consistent with the Court’s
subsequent compelled speech and association cases,
for the reasons set forth above.

Notably, the dissenters in Knight agreed that ex-
clusive representation is constitutional for collective
bargaining about employment terms. The dissenters
took issue only with the exclusion of individual in-
structors from a “meet and confer’” process about
policy issues, which is not at issue here. See 465 U.S.
at 299 (Brennan, J., dissenting) (“[T]he use of an ex-
clusive union representative is permissible in the
collective-bargaining context[.]”); id. at 301-02, 316
(Stevens, J., dissenting) (“[T]here i1s no dispute that
Minnesota may limit the process of negotiation on the
terms and conditions of public employment to the un-
1on that represents the employees in a given collective
bargaining unit.”).

Knight's holding that the First Amendment per-
mits exclusive-representation collective bargaining in
public employment also has proven to be workable. In-
deed, the reliance interests here are overwhelming
because the federal government and state and local
governments in about 40 states have chosen to use ex-
clusive-representation systems to set employment
terms for millions of public employees. See supra at 6.
Those employees are covered by binding contracts
that are premised on the exclusive-representative sys-
tem. The expert testimony below was undisputed that
no other collective bargaining structure has proven to
be successful in the United States and that
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experiments with alternative systems were aban-
doned as failures. Id. at 7-8.

Petitioner’s arguments for revisiting Knight are
unpersuasive. Petitioner claims that the Knight ma-
jority failed to consider “the fact” that exclusive
representation “compels association with the repre-
sentative, by assigning its speech to all members of
the bargaining unit.” Pet. at 23. As explained already,
however, this Court has never concluded that the kind
of metaphysical association petitioner describes—in
which petitioner is not required to say or do anything
and the Union’s speech is not reasonably attributed to
her—constitutes impermissible compelled speech or
association for First Amendment purposes. Knight
can hardly be faulted for failing to expressly discuss
an argument lacking any basis in this Court’s prior or
subsequent decisions.?

Petitioner also claims that Knight is unworkable
because it purportedly inflicts “severe First Amend-
ment injury” while providing “no benefit.” Pet. at 27.
As stated already, however, any injury to petitioner is
self-imposed. She is not required to say or do anything;
neither the Board nor reasonable outsiders attribute
the Union’s words to her; and she is free to express her
own views. Moreover, petitioner ignores the undis-
puted record evidence demonstrating the “benefit’ of

9 Contrary to petitioner’s claim, see Pet. at 24, the Ninth Cir-
cuit’s opinion in Mentele v. Inslee does not support her position.
Mentele concluded not only that Knight foreclosed the plaintiff’s
claim but also that, in any event, the state interests served by
exclusive representation are more than sufficient to justify any
“minimal” impingement on First Amendment rights. 916 F.3d at
790-91.



24

exclusive-representation bargaining in reducing labor
strife in Ohio and the essentially universal adoption
of that collective bargaining structure in other juris-
dictions because it has proven to be effective. See, e.g.,
D. Ct. ECF 28-2, at 310 (passage of PECBA reduced
frequency of public sector labor strikes); D. Ct. ECF
No. 28-3, at 319-21 (describing adoption of exclusive-
representation collective bargaining in the public sec-
tor).

Petitioner urges that public employee relations
statutes should refer to majority-chosen unions as ex-
clusive “bargaining agents” rather than as
“representatives.” Pet. at 26—28. But her preference
regarding word choice is a matter of semantics, and
would not justify overruling settled precedent and
striking down essentially every public sector collective
bargaining law in the United States. The statutory
word “representative” does not result in compelled
speech or association for purposes of the First Amend-
ment because reasonable people understand that
unions are democratically selected and that, as in
every democratic system, not every bargaining unit
worker necessarily agrees with a union representa-
tive’s positions.

Petitioner also suggests the States should use a
form of “members only” collective bargaining. Pet. at
28. But petitioner makes no effort to delineate how her
proposed alternative system would work, including
whether the employer could continue to apply terms
and conditions agreed upon with the majority-chosen
union to all bargaining unit members; whether dis-
pute resolution mechanisms in the union’s contract
would protect non-members; and whether the chosen
union would have any duty to protect non-members
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within the bargaining unit. Petitioner also fails to rec-
ognize that prior experiments with “members-only”
collective bargaining in the context of public employ-
ment were tried and abandoned as a failure. D. Ct.
ECF No. 28-3, at 319.

This Court pointed out in Janus that the federal
government and about half the states had successful
collective bargaining systems without agency fees,
and that a decision that required other states to cease
requiring agency fees would not disrupt labor rela-
tions or require an “extensive legislative response.”
138 S. Ct. at 2466, 2485 n.27. The opposite is true
here.10

In short, none of the stare decisis factors justify re-
considering Knight, a decision that the federal
government, the vast majority of States, the District
of Columbia, and Puerto Rico have relied upon to cre-
ate well-functioning public sector labor relations
systems.

10 Petitioner points out that a small minority of states do not
permit their public employees to collectively bargain at all. See
Pet. at 18. But different jurisdictions have different labor histo-
ries. In states like Ohio, prohibitions on public employee
collective bargaining resulted in substantial and frequent labor
disruptions. See, e.g., City of Rocky River, 43 Ohio St.3d at 19—
20. Moreover, recent strikes by public school teachers in states
that prohibit their public employees from striking show the labor
strife that can result in the absence of an adequate system for
channeling employment disputes into collective bargaining. See,
e.g., Brief of Goldwater Institute as Amicus Curiae Supporting
Petitioner at 20 (describing recent job action by Arizona teach-
ers).
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IV. The district court’s judgment rests on al-
ternative grounds.

Finally, this case would not be an appropriate ve-
hicle for review of the question presented because the
district court also held, based on the unrebutted rec-
ord evidence, that Ohio’s collective bargaining law
would “survive [] strict scrutiny” under the First
Amendment even if petitioner’s claims were not fore-
closed by controlling precedent. Pet. App. 31. The
district court concluded that “Defendants’ evidence
shows that Ohio has a compelling interest in preserv-
ing labor peace and that exclusive representation is
essential to facilitate that interest.” Pet. App. 30. The
district court also concluded that petitioner “ha[d]
failed to rebut that evidence.” Id.

The petition asserts that “any state interest in ‘la-
bor peace,’ [] is neither compelling nor served in any
tailored fashion by” exclusive representation; that
“there is no foundation to the contention that labor
peace requires collective bargaining”; and that labor
peace interests “are not addressed in any way by ex-
clusive[]representation requirements.” Pet. at 16—18.
But those assertions are directly contrary to the unre-
butted record evidence below, including extensive
expert testimony, see, e.g., D. Ct. ECF No. 28-3, that
fully supports the district court’s alternative holding.
That being so, this case would not be an appropriate
vehicle for review.

As petitioner herself points out, additional chal-
lenges to public sector exclusive representation are
pending in the lower courts. Pet. at 29—30. The Court
would have the opportunity to review the question
presented by this petition should one of those lawsuits
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produce a conflict. There is no good reason to grant
review here.
CONCLUSION

The petition for certiorari should be denied.
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