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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 19-10175-C

TIMOTHY ALAN MARR,
Petitioner-Appellant,
Versus
SECRETARY, DEPARTMENT OF CORRECTIONS,

Respondent-Appellee.

Appeal from the United States District Court
for the Middle District of Florida

ORDER:

Timothy Marr is a Florida prisoner serving life imprisonment after a jury found him
guilty of robbery, fleeing an officer, resisting an officer with violence, and possession of cocaine.
In January 2015, Mr. Marr filed this pro se petition for a writ of habeas corpus, pursuant to 28
U.S.C. §2254, which the district court dismissed as untimely. Mr. Marr filed a motion for
reconsideration, under Fed. R. Civ. P. 60(b), reiterating the timeline of his post-conviction relief
efforts and arguing that the district court improperly determined that his § 2254 petition was
untimely. A few days later, he filed a Rule 59(¢) motion, arguing that he was entitled to
equitable tolling based on his bipolar disorder and low intelligence. The district court denied
both motions, Mr. Marr appealed and now seeks a certificate of appealability (“COA”) and leave

to proceed in forma pauperis (“IFP”) in this Court. He also seeks appointment of counsel.
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In order to obtain a COA, a petitioner must make a “substantial showing of the denial of a
constitutional right.” 28 U.S.C. § 2253(c)(2). Where the district court denied a habeas petition
on procedural grounds, the petitioner must show that jurists of reason would find debatable
(1) whether the petition states a valid claim of the denial of a constitutional right, and (2) whether
the district court was correct in its procedural ruling, Slack v. McDaniel, 529 U.S. 473, 484
(2000).

Here, reasonable jurists would not debate the district court’s determination that Mr.
Marr’s § 2254 petition was time-barred. The Antiterrorism and Effective Death Penalty Act of
1996 (“AEDPA™) limitations period began to run on August 4, 2009, and Mr. Marr let 226 days
elapse before filing his first motion for post-conviction relief on March 18, 2010. See Nix v.
Sec'y for Dep’t of Corr., 393 F.3d 1235, 1236-37 (11th Cir. 2004). The limitations period was
tolled until February 11, 2011, and Mr. Marr then had until June 30, 2011, to file a § 2254
petition, which he failed to do. See Nyland v. Moore, 216 F.3d 1264, 1267 (11th Cir. 2000).

Mr. Marr did file a state post-conviction motion on April 4, 2011, which would have
tolled the limitations period if it was “properly filed.” See 28 U.S.C. § 2244(d)(2). However,
that motion was never “properly filed” and had no tolling effect because the state court denied it
with prejudice after twice striking it and allowing him to amend to comply with the court’s rules.
See Artuz v. Bennett, 531 U.S. 4, 8-9 (2000). Accordingly, the limitations period expired in June
2011, his future motion for post-conviction relief had no tolling effect because the limitations
period had already expired, and his January 2015 § 2254 petition was untimely. _See Sibley v.
Culliver, 377 F.3d 1196, 1204 (11th Cir. 2004).

Mr. Marr also failed to demonstrate that he was entitled to equitable tolling, Although he

argued in his Rule 59(¢) motion that he suffered from bipolar disorder, he failed to explain how it
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prevented him from timely filing a § 2254 motion. See Holland v. Florida, 560 U.S. 631, 649
(2010). |

Additionally, the district court dici not abuse its discretion by denying Mr. Marr’s Rule
59(e) and 60(b) motions. First, Mr. Marr’s Rule 60(b) motion did not specifically identify any
mistake, clerical error, or fraud. Instead, he merely disagreed with the district court’s timeliness
determination. Accordingly, the district court did not abuse its discretion by denying his Rule
60(b) motion. Gonzalez v. Sec’y for Dep't of Corr., 366 F.3d 1253, 1278 (11th Cir. 2004) (en
banc), aff’d on other grounds sub nom. Gonzalez v. Crosby, 545 U.S. 524, 532 nn. 4-5 (2005).
Second, Mr. Marr’s Rule 59(e) motion relied on no newly discovered evidence or manifest errors
of law or fact, and, accordingly, the district court did not abuse its discretion by denying it. See
Arthur v. King, 500 F.3d 1335, 1343 (11th Cir. 2007).

Because reasonable jurists would not debate the district court’s dismissal of Mr. Marr’s
§ 2254 petition as time-barred, or its denials of his Rule 60(b) and 59(e) motions, his motion for
a COA is DENIED. His motions for appointment of counsel and IFP status are DENIED AS

MOOT.

<

/"_
UNITEDSTATESGIRCUIT JUDGE
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 19-10175-C

TIMOTHY ALAN MARR,

Petitioner-Appellant,
’ versus

SECRETARY, DEPARTMENT OF CORRECTIONS,

Respondent-Appellee.

Appeal from the United States District Court
for the Middle District of Florida

Before: JORDAN and JILL PRYOR, Circuit Judges.

BY THE COURT:
| Timothy Alan Marr has filed a motion for reconsideration; pursuant to 11th Cir.
. R. 22-1(c) and 27-2, of this Court’s May 7, 2019, order denying a certificate of appealability,
| leave to proceed on appeal in forma pauperis, and appointment of counsel following the
dismissal of his petition for a writ of habeas corpus, 28 U.S.C. § 2254, and denials of subsequent

motions to reconsider and alter judgment, Fed. R. Civ. P. 59(e) and 60(b). Upon review, Marr’s

. motion for reconsideration is DENIED because he has offered no new evidence or arguments of

. 'merit to warrant relief.



- Additional material
from this filing is
‘available in the
- Clerk’s Office.



