Jo A;«O\)M&n /(z,//(/ G‘/S’X/,Zd/?

Fcr WI///Mijf&\
/
Po. By 390

SALTERS, SC. 29570

To He Hoprable Scott S Marrys, Clerf

)m@ o\C )%EL (ifcr/ﬁ

Unied Ttades §vlp(€f"’l< Covel

WMUnst/ DE. 20593

RE. /(e//;/ V. yn,‘lw/ States

(/5¢A L] No. I§-/370%

(/DW )Mf. f’/ﬁfrfs .'

| The MHW has_enclrsed a_potion Loy oo /(x%mar/m W

S/CIM MJL_ #ﬁzﬂgf ( §C£16[Ml Aﬁ p[gg m«i/_g_;ﬁg‘&i’ T/@_TWIZ'Zﬁ ‘
llmw( ajﬁ mo/uu‘d ﬁ/fc 969474074 rgf Ccr#/arm O/earﬁﬁ ﬁd:@wd_éﬁ?e % Mo#m Jézfcwt ﬁ

Gv‘vwrdlw wrlt ax o mioion a//ﬂi(/?é/’uﬁ e court clec 4 p/aze He 9@4%&4 ?

'For (‘f/r\L?S‘t’Mn an ‘H\& meﬁts o?oc//(;(' as_oth oxf J/mc ?/W ci/[% ac.(naW/ezéf
Yot e mﬁ-ﬂm Lo Cecllsro js also mc/vb[x%p jaslde 7[/4) mc/CM;e. ‘

m& Vel asslstance (

RECEIVED

NOV - 4 2019

5} "LC(/f&/(/'r
/4

OFFICE OF THE CLERK
SUPREME COURT, U.S. |

241%%« &% (Ys57-2(9




" QUESTION(S) PRESENTED
Does the petitioner adequately explain that his request for an
extraordinary writ is within this Court's Jurisdiction because it
is in compliance with the three prongs described in rule 20.1 of
the Supreme Court Rules?

Does The petitioner demonstrate that his status. as an Actually
innocent citizen of the United States justifies applying the
miscarriage of justice exception to procedural defaults which is

defined in McQuiggins V. Perkins?

Does the petitioner demonstrate that his status as an actually
innocent Citizen of the United States justifies extending the
petitioner's time to file his petition for Certiorari for a .
period not exceeding sixty days pursuant to Title 28 U.S.C
§1201(c) 1in- order to ensure that federal constitutional error
does not continue to result in the incarceration of an actually
innocent person which would cause the public to loose confidence
in the justice system? . ~

A

RECEIVED
OCT 27 2019

OFFICE OF T :
SUPREME COUr7-ERK




No. _USCA11l 18-13708

IN THE

SUPREME COURT OF THE UNITED STATES

In re Johnathon Kelly

— PETITIONER
(Your Name) :

VS.

United States of America

— — RESPONDENT(S)

"~ ON PETITION FOR AN EXTRAORDINARY WRIT .

On‘ApDeal from the United States Court Of Appeals
(NAME OF COURT THAT LAST RULED ON MERITS OF YOUR CASE) -

PETITION FOR AN EXTRAORDINARY WRIT

Johnathon Kelly

(Your Name)

FCI Williamsburg Pp.0. Box 340
(Address) '

A.Salters,-SC,*2959O
(City, State, Zip Code)

RECEIVED |
ocT 22 208

F THE CLERK

FECE A COURT, US.

(Phone Number)




LIST OF PARTIES
[ 1Al .par‘ties appear in the caption of the case on the eover page.

[-‘J/ All parties do not appear in the caption of the case on the cover page. A list of

all pgrties to the proceeding in the court whose judgment is the subject of this
petition is as follows: '

Anand., Justin S., United States Magistrate Judge

Coppedge, Susan former Assistant United States Attorney

Horn John A.. former United States Attorney

. Kelizea—Mars

.

McReynolds, Jule Jr. former atrorney for dzfz2 dant apoellant

Moult.ie. Richard Assistant United States Attorney

Pak, Byung J., United States Attorney

‘Ross, Eleanor L., United States District Judge

Sam-Buchanan, Yonette, Assistant United States Attorney

Sommerfield, Lawrence R., former Assistant United States Attorpey

United States of America, Appelle




TABLE OF AUTHORITIES CITED

CASES | : ~ PAGE NUMBER
McQuiggins V. Perk11s, 133 S.Ct 1924, c00ccccoocccoono: 25
‘Schlup V. Delo, 513 UeS. 298, ceveceecoccccacnocans e seo 25

House V. Bell' 547 U.S. 536 ueeececnenereccaenennnnn. 25

Backpage.com LLC V. McKenna, 881 F. Supp 2d............. 29
Backpage.com LLC V. Dart, 807 F.3d 234.......... s 29
McMann V. Richards, 397 U.S. 759..... e el 29
Hill V. Lockhart, 474 U.S. 59..cuvu.n.. i e... 30
Huynh V. King, 95 F.3d..c. vt ennnsnrcnn e se e e e ee e, 31
Strickland V. Washington, 466 U.S. 668. . ceueeerrnnenenns g%
Giglio V. United States, 405 U.S. 154. .. ¢t e necennen 35
United States V. Agurs, 427 U.S. 97 .cccccconooocoascsoss. 27

- United States V. Fahra, 2016 US App Lexis 4174°,}f,,,,,,:_, o

- . Héines V.-Kernér, 404 U. S e S A R N SR S - S

SIATUTES AND RULES ' S
Title 18 U.S.C.. § 2423(a).ccvcoccoccosocsnnns Ceec e eas 24
Title 28 U.S.C § 2255 . i iititiiiiiiiiioreoneneannnanss s

"Title 28 U.SeC § 2253 teueununeunsnmnsaiiaaiianinn, 5

Title 28 UeS.C § 120000 ) nrvvmmmsmame i %
Rule 20.1 of Supreme Court Procedures......c..eeiuveasnn 33

OTHER
Article 4 section 2 of United States Constitution........ 35

Article 6 of the United States Constitution..coeocescesas 36



JURISDICTION. ..ot 2

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED ..o 3

STATEMENT OF THE CASE wv.oooeeoeeoeeeseeos oo i

REASONS FOR GRANTING THE WRIT oo 24

CONCLUSION................ e 36
INDEX TO APPENDICES

APPENDIX A United Seaics Court of Appeals Decision
APPENDIX B Unitéd States Distric C.lour.t Degision
A-APPENDIXC- United States Court of App.eals Rek‘learAiTlg Decision
APPENDIX D Supreme Court Qlerk's Memorandum

APPENDIX E Law Li_bréry .Clerk' s Memorandum

APPENDIX F  The Supreme Court Clerk's Letters to the petitioner



SUPREME COU’RT OF THE UNITED STATVES‘ .
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BEL.OW

M/For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix __ A to
the petition and is

A reported at 18-13708-4 ; OF,

[ ] has been designated for publication but is not yet reported; or,
[ ] is uppubhshed

i

'Thé 'b‘jb’i"ﬁi”""" the Umued Sbaues dlstrﬂct court appears 3t A ppend_x
the petition and is

[ﬁl reported at ClVll Aﬂtlm NUTﬂ:el‘ 1:17“67‘995=E1R : OI‘,

[ ] has been designated for publication but is not yet reportebd; or,
[ ] is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix . to the petition and is

[ ] reported at _ 4 _; or,

[ ] has been designated for publication but is not yet reported; or,

[ 1 is unpublished. :

The opinion of the court
appears at Appendix to the petition and is

[ 1 reported at —___ : - : or,

[ 1 has been designated for publication but is not, yet fepomed, or,

[ ] {Jllb_lShcd
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JURISDICTION

| For cases from féderal courts:

The date on which the United States Court of Appeals decided my case
was _ January 24,2019 )

[ 1 No petition for rehearing was timely filed in my case.

WA timely petition for rehearing was denied by the United States Court of
Appeals on the following date: _April 11, 2019 » , and a copy of the
order denying rehearing appears at Appendix __C . -

[ I An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. __A

The jurisdiction of this Court is invoked Under 28 U.8.C. §1254(1). 7

[ ] For cases from state courts:

The date on which the highest state court decided. my case was
A copy of that decision appears at Appendix ___

[ ] A timely petition for rehearing was thereafter denied on the following date:
; and a copy of the order denying rehearing

.appears at Appendix

o)

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in

The jurisdiction of this Cou;n”t is-favoked under 28 U, 8. C. §1257(2).

N



'CONSTITUTIONAL AND STATUTORY PROVES!ONS iNVOLVED

‘Title. 28 U.S.C '§ 1201£cH

Title 18 U.5.C § 2423(a)
Title 28 U.S.C § 2255

Title 28 U.S.C § 2253
‘.Fourth Amendment of the United States Constitution
Fifth Amendment of The United States Constitution
Fourteenth Amendmént of The United Stateé Constitutibn
Sixth Amendment Of the United'States Constitution

First Amendment of The United Sates Constitution

Lo



“TATEMENT OF THE CASE

'I. FACTS AND CIRCUMSTANCES THAT WARRANTS GRANTING THIS WRIT
On August 16, 2019 the petitioner filed an untimely petition

for Certiorari. The petitioner is a pro se litigant with new
evidence of Actual 1innocence. The petitioner has made a
substantial showing that-several constitutional errors has caused
his conviction to be illegal. The petitioner has'shown that in
light éf all of the evidence no jurist acting reasonably would

vote to . convict him. The petition 1is wuntimely due to a

misunderstanding of the court rules.

The petitioner relied on information contained in a

memorandum from the Supreme Court Clerk's office in order to

péiifion fof Ceftioréri. Thé Memorandum ffém tHeHSupreme‘Cduft'
Clerk was careful to provide each relevant rule for properly
filing a petition for certiorari but was vague and misleading in
regards to the computation ofvthe time to file a petition for
certiorari because the memorandum did not include the court rule
that woﬁld explain the way that the ninety day time period is
computed.

It was mnecessary for the Membrandum to include the proper
_rule because the Memorandum was vague in explaining that "You
have ninety days to file not three months". Appendix D is a copy
of the Supreme Court Clerks memorandum and on:page six of the
memorandum the Supreme Court Clerk offers no rule or method for a
pro se petitioner to decipher the difference between the ninety
day reference and the three month reference. Due to the Supreme-
Court Clerk failing to include the proper rule that would aid in

understanding this vague and migieading cilause the petitioner was

£

- "~ vunderstand all- of“the rules 'and procedurés for filing a proper -~ -



forced to consult with the prison law library clerks in order to
gain an understanddng of what could be the difference between

ninety days and three months.

The prison law library clerk lead the petitioner to rule
30.1 of the Supreme Court Rules and the petitiomner and the Law
library clerks were persuaded that Saturday, Sunday and Federal
Holiday's were excluded from the ninety day computation period
based on the reading of rule 30.1

The petitioner reasonably relied on this wvague and
misleading reading of the Supreme Court Clerks memorandum. The

petitioner was diligent in using all of his available resources

to come to understand this vague and misleading information.

However the Supreme Court Clerk s memorandum should have been as

careful to prov1de the spec1flc methods for computlng the nlnety“-

day time period by including the specific rule that defines the

proper procedure. , R

The petitioner 1is asking this Court to enforce the actual
innocence exception to procedural defaulted claims in order
to allow the petition for Certiorari to be reviewed by this
honorable Court. This petition is necessary to ensure that the
Ends of Justice are met which would protect our societies
confidence in the Justice system. This writ is necessary because
the records and files of this case could persuade fact finders
_thaf'iConstitutional . errors did pre%ent. the petitioner from
presenting evidence on his behalf that would have likely freed
him from this illegal conviction.

The petitiomer is asking this Court to apply the Actual

Innocence exception to this petition. The petitioner's reguest

i



for this- extraordinary Wfit is in compliance with the three
- prong standard of Rule 20.1 that deals with extraordiﬁary writs.
The petitioner's fequest for an extradrdinary writ is within this
Court's Jurisdiction because the petitioner is asking this Court
to apply the excusable neglect standard described in Rule 6
(b)(B) regarding the computation and extending of time to file
petition's. The petitioner is asking that this Court invoke the
powers to extend thé period for filing a petition for Certiorari
for a period not surpassing sixty days according to title 28
U.S5.C §1201(c) in order to ensure that a miscarriace of Justice
does not continue to cause an actually innocent citizen from

remaining in prison in violation of the United States

Constitution.

TRIS™ 15 an extraordinary Situation becauss the “evidence
shows tﬁat the accuser is acknowledging and admitting that the
petitioner never had a desire to promote criminal conduct. In the
accuser's own words the petitioner did not commit a crime. The
accuser's own words confirms through her text messages that if
any sex act did take place it took place as a mere incident of
the accuser deliberately ignoring the petitioner's urges for her
to avoid commercial sex acts. The petitioner should be freed in
respect to this evidence because title 18 U.S.C §2423 prohibits
convictions that are based on conduct that occured as a mere
incident of any trip. TEe evidence in this case proves that the
petitionér never held tﬁe motivation to promote commercial sex
énd_is actually innocent. The_petitioner asked the District Court
for an evidentiary hearing to devélop the Courts records
regarding his ‘appointed counsel's failure to file an appeal as

requested by the petitiocner. The petiticner

ssked "he Digirics

[a)]



Court‘ to grant an e&identiary. hearing to déVelop thé facts
surrounding the actual inn?cence evidence. The -District Court
refused to conduét an evidence hearing on either of .ﬁhe
petitioner's claims. The United States Court Of Appealé have
concluded that the peti;ioner was Mbarred frém review -of his
claims due to his failure to show reasonable diligence and due to

the petitioner's failure to make a meritorious claim.

IT. THE PETITIONER'S ACTUAL INNOCENCE CLAIM HAS MERITS

The petitioner has provided the District Court and the Court
of Appeals with New Evidence of text message transcripts
involving seven conversations between the petitioner and his

accuser which shows the accuser admitting in her own words that

e DETLTioner ReVEr T feiet her for . SoMISTCLAL - Sex s THe e
evidence of the seven text messages undeniably shows the accuser
acknowledging that the petitioner repeatedly urged the accuser to
avoid commercial sex acts. The new evidence of text message
transcripts undeniably shows the accuser admitting that the
petitionerv repeatedly spoke to her outside of text message
transcripts urging her to avoid commercial sex acts. One of the
seven text message conversations between the petitioner and his
accuser clearly shows that the accuser informed the petitioner
that she.had been offered money for sex in which the petitioner
urged the accuser to. turn down the money and '"Let's Go'". The New
evidence of text message transcripts clearly proves that the
accuser specificly elected to ignore the petitioner's advice to
turn down the money and ''Let's Go" because the accuser replied;

"I didn't want to loose the money. I'm handling it". In several

7



other new text messages the accuser is seen performing her own
choices to engage in conduct that the petitioner is seen clearly
urging her to avoid. In light of these statements from the
accuser the question of whether or not the petitioner held a
criminal "intent" is resolved by this evidence, and in light of
the petitioner's "intent" being the required element to preve
the crime he is convicted of the "petitioner should be freed due
to the accuser's own words confirming that the petitioner did not
have the requisite "intent". |

The petitioner has shown that in light of all of the
evidence no jurist acting reasonably would vote to convict him

because the required element to convict him is “inteat" and the

1urlst would see’ ‘that the accuSer has confirmed in _her own wordg: @ -

that the petitioner wever had the required "intent" to commit a

crime wunder any statue detailed in his indictment. Most
importantly a reasonable jurist would weigh the fact that the
accuser has confessed inside her recantation letter that she did
in fact lie about the nature of the offense and that the reason
she lied was to avoid being charged with drugs that were found on

the day the petitioner was arrested (See Recantation Letter Page

1)0 ’ i
It should be noted that Om March 19, 2013 the accuser

provided a recantation letter to Agents in which she admits that
She was not Kidnapped, she was not assaulted, and she was not
.forced to pafticipate in pfostitution (See Government's’EXhibit
10 [Recantation Letter]jo The conflict surropnding the
recantation letter is the fact that the‘accuser has now claimed
that she did engage in acts of prostitution willingly and that

‘the petitioner did not force her to do so.



N The petitioner now has seven text messages along with
statements the accuser made in her recantation letter that proves

the petltloner urged the accuser to avoid commercial sex actsthat

the 1nternet to place

- proves nis  "intent" for using

advertlsements was not ‘criminal.
A.. NEW EVIDENCE THAT WAS NOT PRESENTED AT TRTAL

The First New Text message that demonstrates the petitioner

urging the accuser to avoid commercial sex is a message where

the accuser asks ‘the petitioner, "Why do I need professional
pictures?” (See JK Phone page 00155 meésage 530, 537). The
accuser affirms that the petitioner urged her to use
professional pictures instead of using the provocative photos

that the accuser sent 'to the pethloner S ce11 phone via

~~J~J;~~p1cture~messag€“sngestrﬂg“That Lhe“§TGVGC f“ ‘photos be used

on the -websitea The following text messages include the
provocative photos that the accuser sent to the petitioner
requesting that they be used on the website but the petitioner
declined: (See,JK Phone page 00127 message 22);(See JK Phone

page 00135 messages 62-66);( JK Phone page 00136 messages 67-
70). The accuser formally impeaches her claims with this text.
This evidence provides an understanding that had the

petitioner possessed the motivation to offer the accuser for

commercial sex it would be unreasonable for him to urge the

accuser to avoid using photos that ‘would heighten the

possibility ‘of promoting commercial sex because such an

encouragement. would hinder the goal of promoting commercial

sex. The accuser's own words confirm that the petitioner 'did

, ) U e !
ufge the accuser to .avoid using provocative phOLOS The 'accuser s

.
alilS,

-
fowest

~own words formally impeaches her ¢

~
=



he next Cexi message that demonstfatés the petiticner
urging the accuser- to avoid conduct that promotes com%ercial
sex is a message where.the accuser states; "I want to be the
‘Lady' that you 'keep' asking for." (See JK Phone pagé 00155
message 376). The accuser's use of the phrase "keep asking for"
affirms that the petitioner asked the accuser on sevéral

occasions outside of text messages to conduct herself 1like a

lady and not a prostitute. It is understood that a person with

=h

the motivation to offer someone for commercial sex would not
repeatedly urge a person to be a lady because that advice is

not consistent with the intent to. promote commercial sex.

The next t

...  petitioner urging’

. commercial sex invo , i text messages in which the
accuser expresses her discontent with the petitioner's legal
business intent by stating; "I have been asking you to go to
Macon this whole week maybe if you sent me where I know I can

get 'my momey' then maybe you wouldn't be in a bad mood...let

-me do [wtf] you brought me here to do and stop wasting both our
time...put me where you know [IMA] do fiqe like I said quit
wasting both our time and my potential...I just don't want
anybody wasting my time, you know I can get this money bui you
are not putting me in the situation I need to be in to get

where I need to be (See JK Phone 00160 messages 696-704),




o
o~
o

-

ch expressly imvolved engaging in conduct that

-

own methods wh

the petitioner repeatedly urged her to avoid. It is understood

s
i

that a person with the motivation to offer someone or
commercial sex would not prevent a person from participating in
conduct that could heighten the possibility of promoting a sekx

acti, o -

The next +text message sequence that demonstrates the
petitioner urging the accuser to avoid commercial sex .acts is

£
L

the most significant of all because the text message sequence
- show that the accuser was inside of the home of an individual
when the accuser advised the petitioner that the individual

to pay the accuser for her time without

"Tell him that you are not trying-to get played and to put your

money in your hand...If he can't do that then ‘Lets €O0.'" (See

that he did not have the intent to offer the accuser for
commercial sex because under no circumstances does anyone with
the intent to offer someone for commercial sex urge a person to

turn down money for sex.

!

In regards to the petitioner telling the accuser "Let's

Go" the accuser replied; "1 diden't want to 1locose the

¢

money...I'm hand it" (See JK Phone page 00175 messages

=t
(e
3

0Q
[
I

1264-1267). Based on the petiticner giving the accuser the

titioner..advised- the-accuser-to; -
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petitioner's advice by engaging in conduct of hef own choice it
is proven that if tEe accuser did engaée in a sex act that it
did not happen as any motivation of the petitioner because the
petitioner's state of mind and his intent was clearly expressed
in hisl advice for the accuser to leave the home of the

individual when he said "Let's Go."

The next text message that demonstrates the petitioner
urging the accuser to avoid commercial sex is a text where the
petitioner is seen showing his disappointment in the accuser

ng; "I'd rather

=t

for wanting to sleep with multiple men by stat

‘have a ho that snitch than to have a ho that got .100

person for commercial sex would not urge a person to avoid
being involved with multiple men.

The next text message that demonstrates the petitioner
-urging the accuser to avoid commercial sex is a text message
where the petitioner expresses his disappointment in the
accuser for allowing men to entice hér into commercial sex and
other unprofessional acts by stating; "All you [wana] do is
have sex with guys that sound sexy" (See JK Phone 00228
message 1058). Although the petitioner was upset with the
accuser and ‘quite disrespectful the petitioner shows thai his
intent was to urge the accuser to avoid being enticed by men
who weré seeking to destroy her reputation as an up and coming

‘ L . L4 o 3 1 )
Entertainer by participating in commercial sex acts which would

Fed
e



- The final text message sequence that demonstrates ‘the

petitioner urging the accuser. to av01d commercial sex 1is also

very sigriificant because th1s sequence

before the petitioner was arrested in this case which will

prove that the .petitioner had his legal business intent up

until the day of his arrest. After the accuser caused the

petitioner to be arrested on January 3, 2013 the petitioner

"asked the accuser if she would allow him to market and promote

her in the same way that famous Mddel/Reality television star
Coco Chenile marketed her career. &See JK Phone 00234 message
1314). The accuser agreed to the petitioner's professional
business intent. (See JK Phone 00195 message-2093),

In light of the aCcuser‘stafing in her recantation lettef
that from her very first day of travellng w1th the petltloﬂer

‘ﬂ”:“ﬁm_wthatmshe~knew~the~pet1tlonet had a legai Du51ness THESHE T I

combindtion with the seven text messages revealing the accuser
confirming that the petitioner maintained his intent to conduct

a legal and professional Entertainment Company until the day he

was arrested itior ;
| the petitioner's appointed counsel should have

presented the text message transcripts to the court in an effort

to prove the accuser has formally impeached heér claims.

: LOOk place the day

The petitioner used the Courts records to show that his

Sixth amendment right to have competent counsel was taken from

him because the

records of the courts transcripts shows that the

petitioner told the District Judge during an Ex Parte hearing

that he asked his counsel for evidence of text message

transcripts to be brought to the Court's attentiom and

- None of the Lawyeré
that the petitioner asked for his

rendered both lawyers ic be ineffective

e
i3

for the petitioner presented the evidence

-

lawyers to present which



On May 6, 2014 The United States Magistrate Judge appointed

Federal defenmse Counsel to represent the petitioner. Om June 30,

2014 apoointed counsel represented the petitioner during a plea

hearing and was asked by the District Judge, "Have you reviewed

the evidence and evaluated the legality. of any  statements,

confessions, or any other evidence that the Government has

obtained?" (See Docket Entry 91 page 19). The record proved he

did not. Had appointed counsel investigated the evidence

apDo1nted c0L18e1 would have discovered: (i) The seven text Wessages

petitioner repeatedly urged her to avoid participating in conduct
that promotes commercial sex acts; (2) Statements the accusefrmade
that proves the petitioner told the accuser to turn down -money that
was offered to her in exchange for sex; (3) Impeaching statements
that Governmentr witnesses made under ocath; (4) Misrepresented
evidence that the Prosecutors allowed to exist in their case files;

and (5) Text message transcripts refutes all of the evidence and

testimonies that the Govermment has used to obtain a conviction.

2. THE PETITIONER'S APPOINTED COUNSEL WAS INEFFECTIVE
FOR FATLING TO FILE FOR A SUPPRESSION HEARING

AS "THE PETITIONER® RPQUESTFD

The vetitioner told his appointed counsel that his

_fthat the accuser*made»in whlch*she aokﬂo iedg‘s—the‘LaCL'Lhat~tne~



needed to refute the false

b

[oate
[

[
fede

oner w

a¥)
]

provide the petif y of the discovery evidence that was

findingé of'the suppression hearinga
The petitionér explained exactly what evidence.he was seeking to
present and where it was located. Appéinted. counsel failed to
present the impeaching evidence. Had appointed counsel pursued a

suppression hearing the following evidence would have been used to

suppress the false evidence and impeach false testimonies.

a. THE ACCUSER'S RECANTATION LETTER

=l

MPEACHES HER CLAIMS
The accuser's own recantation would have been used to disavow
her claim that the petitioner caused her to engage in commercial

sex because Lhe accuser wrote9 When L 1 ft B1fm1ngham Lhe flrs

Time 7L knew he had'hWS own’bu Qgsy"'

10 page 1). In this phrase the accuser acknowledges that she and
the petitioner agreed for her to participate in a legal business
because the accuser would not have known to mention a legal
business endeavor had she not discussed participating in a legal
business'with the petitioner. The appointed counsel should have

used the accuser's own words to impeach her claims.

The accuser states inside her recantation letter that her

=i

ell

l-Jn

motives fo

[t

ng lies were because, "I didn't want weed om my

record." (See Government's exhibit 10 page 1). The accuser admits

ER ]

1 I knew after

(S

-

that her second motive for te ng lies was because,

we got pulled [up] and I snitched I had to 'make sure’ he stayed
in . jail.” (See -Government's Exhibit 10 page 1). These two

o

statements by the accuser should have been used to impeac

-+
juy
()

accuser's claims because the accuser admits that the circumstances

5

==




of her possibly being arrested for the drugs found during the
fic stop that began this case caused her io
deliberately lie to authorities in an effort to fulfill her two

=

confessed motives of escaping the possibility of being arrested.

b. THE ACCUSER ADMITTING TO USING MANIPULATION
WAS GROUNDS TO IMPEACH HER CLAIMS

The petitioner explained to appointed counsel that the
accuser's expressed motives are significant to impeaéhing her
claims because the pec1t1oner told Agents On January 9, 2013 that
wh11e the pet1t1oner was in Louisiana with the accuser on January

3, 2013 that the accuser called the Bossier City Police to make

‘“fdlse comp1a1nts aga1nsL."he pEL7LIOHELW¢ﬂ wh'ch'

~ seen demonsurat1ng her willful ab117ty to plan fa1se accusations

for the specific purpose of manipulating :uthorities. Once the
police arrived on the scene the accuser admitted that she had
lied to thenm. However when the Agents from this case asked the
accuser why she lied to them the- accuser stated that she was
aware that by saying the exact detailé that she relayed to police
6n January 3, 2013 that the police would respond faster (See
Docket Entry 38 [Suppression hearing Tfanscript] page 135).

The context of the details the accuser planned to use were
impeaching because the accuser maiiciously uses her age as a
weapon and follows up her manibulatién with claims.vof. being
assaulted and forced into prostitution. During the 911 phone call
that the accuser made in Louisi lana the accuser states; "Hello T

am 17. and my pimp hit me in the stomach (See 911 Call). Due'to
i6

the—accuser~isw;r,”



the accuser admifting'to knowing that the eiement of her being
17; being -allegedly asséulted; aﬁd being allegedly caused to
prostitute herself would manipulate authorities to respond faster
the petitioner's appointed counsel should have used the accuser's

prior premeditated manipulation of -authorities to suppress the

accuser's accusations in this Federal case because the record

proves the accuser has admitted to wusing the same false
allegations in this Federal case in an effort to fulfill her two

confessed motives.

Text message evidence shows the accuser texting the

petitioner

after the Louisiana imcident boasting about her

strategic ~decision _to take false complaints . against the .

petitioner. The accuser states; "I thought about everytﬁing I did
and how I would do it. You going to jail was not apart of the
plan...but [aye] you can play mind games 'sovcan I'" (See JK
Phone 00188 messages 1769-1773). The accuser has‘expreSSed her
ability of knowing what to say to manipulate.authorities and she
is seen bragging about manipulating authorities and for this
reason the appointed counsel was deficient for failing to seek a

suppression hearing to use the accuser's taunting statements to

impeach her accusations.

c. INTERNET "ADVERTISEMENTS SHOULD HAVE BEEN SUPPRESSED

The petitibher asked his appointed counsel to file a

motion for a suppression hearing because the records and files of

17



‘thislcase proves that the petitioner ftold Agents‘on January_9,
2013 that the :accuaer agreed to upload her phbtos onto the
internet website in order to participate in the petitioner's
Entertainment Company. The petitioner told Agents that the
Entertainment company legally offered to host Events such as
Bachelor parties; Private parties; Birthday Parties; and Music
events. The petitioner also explaiﬁed. to authorities that the
women of the Entertainment Company would accompany individuals on
dinner dates; trips; and frequently women would entertain
individuals at their residence (See Pre-Sentencing Report,

_ paragraph 13) (See Government's Exhibit 6). -

_In_;egarqs Lo'tne *ET“IE"'_fhe pexﬂtloﬂer 8“£n1erta1nmenuwnfﬂm~_~
Company 1egally‘offered a suppression hearing would have allowed
the petwtloner s appointed counsel to demonstrate that text
message transcrlpts of the accuser's cell phone records proves
that internet users did request legitimate services such as

dinner dates because the accuser's phone contains a message from

an internet user in which he says, "Hello I'm going to be in town
this weekend are you available for 'dinner'" (See RW Phone). This
text message from the accuser eliminates the Government's theory

that the reputation of the website does . automaticly prove

that the petitioner had the intent to promote commercial sex acts
~because it 1s clear that not all internet users of this website
are seeking commercial sex which makes it reasonable to belleve
'thaL the petltoner was caterlng to the internet user that were

seeking legitimate services.

18



Text messages show that the petitionmer encouraged the accuser

to focus on the internet user that were seeking legitimate

services because the petitioner advised the accuser to, ”:Q.answer
the phone and ignore all of the other stuff” (See JK Phone 00228
‘message 1056). In view of this evidence appointed coumsel should
have moved for a  suppression hearing 'to suppress the usage of
internet advertisements as evidence to allege. that the petitioner
had a crimin;l intent for using tHe legally authorized website.

Regarding the petitioner's intent for using the internet the

petitioner informed appointed counsel that he was using the

internet to promote his Entertainment Company. The petitioner

informed appointed Counsel that his Entertainment company focused

_on showing men_and women how to use the internmet to.build a brand.

u'{namé fOrffhemééiyeéﬂihfoughuthe act of ﬁafkefiﬁg'and.prbﬁéfing
themselves as on the verge artist and Entertainers . The petitioner
explained that he was using his talents as a Screen Writer; Song
Writer;_and on tﬁe verge Music Producer to create opportunities

for men and women to pursue long term careers as actors or

actresses; hip hop artist; Rhythm and Blues artist; Background

dancers for concerts and music videos; Models; Fashion designers;
make up artist; and any other field involving thé Entertainment
industry all in an effort to help people legally promote fheir

It should be noted that the petitioner hasANeWﬁévidenée of
Movie Scripté that he has written which are copy written and
registered with the Screen Writers Guild of America. (See Screen
Writers Guild of America Website); New Evidencelpréﬁes that the
petitiéner is a Scréen Writgr for One Accord Media.which is the
name "of the .Movie Production Coﬁpany that he and his brother

ing roies. The

formed in an effort to help men and women find aci

]
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vfamily owned  Entertainment Company.

3. PROSECUTORIAL MISCONDUCT AFFECTED THE
JUDGF“S JUBGEMENT

On March 26, 2013 United States Prosecutors relied on the

original investigative reports of Trooper Grier; Agent Green; and

.

Agent Whiteman to present sex trafficking allegations to the

Grand Jury in an effort to secure an indictment (See Docket Entry
1). Prosecutors knew or should have known that the information
they preseﬁted to the Grand Jury was false because on March 19,
2013 the Prosecutors Treceived a recantation ietter from the
accuser that pleced the accusations that United States Attormey's
planned to present to the Grand Jury into controversy. The

_accuser_recanted_all_of her original eriminal details and the

remaln-ng pOELloﬂs of Lbe recantation letter was in eonfllc t with
the evidence. Prosecutors had no right to present the accuser's
original accusations to the Grand Jury in 1light of the
recantation 1e;ter refuting those claims. Prosecutors committed
a due process violation by presenting the original investigative

reports to the Grand'Jury knowing that the recantation letter

that was received a week prior to filing for an indictment proves

) : '
the investigative reports were false. Prosecutor's should have

ordered a follow up investigation prioruto seeking an indictment.

ALter Prosecutor's secured the indictment using known false

informatiot Prosecutgrs proceeded to persuade the United snates
Maglstrate Judges; The District Judge; and potential jurors that

despite’ the accuser prov1d1ng false 1nformatlon to Authorities

the accusatiocus ‘were still credlble because the accuser was 17

years old and expressing signs Of ear.



In an effort tc prove the accusations were still credible
Prosecutors used kncwn false evidence of volumes of "internet

involved in this case; misrepresented the evidence of lingerie

items; and misrepresented the purpose of condoms

rehicle to support their accusatiohé°

In an effort to prove that the accusations were still
credible the Prosectitors elicited known false testimonies from
Corporal Paquette, Trooper Grier, Agent Green, and .Agent
Whiteman. The false testimonies that were presented were not
harmless because the Magistrate Judge and the District Judge
and the Pre-Sentencing investigators relied on the false evidence
‘contained in the .Prosecutors case file -to determine the

petitioner's alleged conduct in this Casé; (ééé”Pée-Senteﬁciﬁé
Report paragraphs 6-12).

The United States Attorney admitted that prior to placing
her witnesses on the stand to testify for the suppression hearing

that she interviewed -each witness to prepare them for the
questions that they would be asked during the suppression hearing
(See Dockei Entry 38 page 5). Prosecutor's had the Duty to review
the evidende to determine if what the witnesses were testifying
to during their interviews was accurate prior to introducing the
testimonies to the Court. After each witness féstified during the

suppression hearing the Prosecutor’'s had the duty to make.sure

ct with

(=)
|~de

that the evidence and the testimonies were not in conf

the

=t

iles and the Court's records.
Prosecutors did nor perform thel:r duty because ihe record proves

1 . . . o . 3 1 L i _ . = . — .. . .
that they weve informed abcoul INCOnRsSIlStencles during the
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Judges ‘t6 rely on the followin

elied on the
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First, during sentencing the District judge

-Prosecutor's presentation of a statement from the accuser's

e

recantation letter in which the. accuser wrote I wanted to leave
2

" Text messages

I wanted to quit but in. his eyes I was his now.
show that the‘petitioner often told the accuser and other women
that they could leave and in some text messages the petitioner
threatened to send the accuser and other women where ever they

wanted to go if they did not want to be apart of his

ntertainment Company. (See JK Phone 00117 message 22);(See JK

=i

Phone 00116 message 14);(JK Phone 00184 message 1613);(JK Phone

200225 messages. 937-939);( JK Bhone 00179 messages 1396,1397,1400);

(JK Phone 00183 messages 1561,1562). A proper investigation of the
text message transcripts would have revealed that the accuser was
never held against her will. Sentencing Judge was affected by

this false statement (See Docket Entry 92 page 5).

Second, during sentencing the District Judge relied on the

[N

itioner kept the accuser's

-

Prosecutor's contention that the pe
earnings (See Docket Eniry 92 page 6). The District Judge showed

~
L

he was affected by the false information because he stated, "Why
turn over the money?’ (See Docket Entry 92 page 14). The District
Judge also stated, "And this was during the time when he would not

give her the money she was earning.” (See Docket Entry 92-page 8).

proved that the accuser was nort being made to hand over her money.
ihe accuser specificly states,” Maybe if you sent me where I can

. 1 . - 7 ) —
geat my money ...  {See JK



"
n

also states, "I'm just trying to get this money and get the hell
on.” The accuser makes it understood that she was planning om
making her some money and leave. The accuser also states, "I'm
going to get some change so I can get something to snack on."
The accuser did not ask permission she showed she controlled her
Own money by stating exactly what she planned on doing with the
money she earned. Text messages broves that the Prosecutors were
wrong for presenting this false information to the Court.
Third in regards to the facts already developed throughout
this petition the District Judge stated, "With respects to the

'm going to “adopi” > facts_ that are set. ..

=)

=]

facts of -this case, I
- | ~
T

th in"the pre-sentencing report as my finding of facts." (See
Docket Eniry 92 page 16). The petitioner's due process rights to a

r files

(3]
[=te

were affected by the Prosecutors allowing the

IS

air

t

ria
to contain known false information. The Prosecutor's conduct was
not harmless because the record of the Court shows the District

Judge's Judgement was affected by the presentation of the known

Talse evidence and known false testimonies. In view of the

[

petitioner knowing that the false evidence and false testimonies

readers of the files

d
e
Jaas

ould have a negative affect on the potentia

and records the petitioner knew a trial would not be fair.
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IT1I. SUMMARY OF THE ARGUMENT AND JURISDICTION

-

This petition should be granted because the new evidence will

¥

-
|-

prove that if any alleged sex act took place tha t was not a
motivation of the petitioner. The evidence will prove that the

etitoner has urged the accuser to avoid participating in conduct

o

that promotes commercial sex on more than seven occasions. The

evidence will prove that the petitioner was advised by the accuser

=
L

that an individual offered her money for sex and the petitioner is
seen urging the accuser to turn down the momey and "Let's Go.'" The

evidence proves that the accuser deliberately ignored the

e -~ -petiiionerls._advice _and .made her .own choice to engage .in _conduct.
that the petitioner advised her to flee from.
The petitioner cannot reasonably be held accountable for any

~

conduct that any individual chooses to participate in after he urges
them to "Let's Go." The conduct that allegedly took place Seems to

] -~ r '
dent of the accuser S OWR

have taken place as a mere inc

conduct because the accuser is seen ignoring the petitioner's
specific urges to "Let's Go.' Under Title 18 U.S.C § 2423 it is an
insufficient basis to convict a person for conduct that occured as a
mere incident of a trip or trips. Through text messages the accuser

has admitted that the. petitioner urged her' tev: avoid commercial sex.

ANDARD .

A;- THE PETITIONER HAS MET THE ACTUAL INNOCENCE ST

Even if the ‘limitations period has expired, however, "actual
iLnoceDce, if proved, serves as a gateway through which the
petiticner may pass,  although "the gateway should cpen only when



"Tlight ‘of the' New évidence. House V. Bell,547 U.S. 536, 126 S.Ct.

& petitioner presents evidence of
cannci have counfidence in the outcome of the trial unless the court

error. McQuiggin V. Perkims, 133 S.Ct 1924, 1928, 1936

(2013)(Quoting Schlup V. Delo, 513 U.S. 298, 316 (1995)). "To be

credible,” a claim .that 'constitutional error has caused the
conviction of an actually innocent person must be supported with New
reliable evidence - whether it be exculpatory scientific evidence,

trustworthy eyewitness accounts, or critic l physical evidence -

that was not presented at trial. Schlup V. Delo, 513 U.S. at 324. To

prevail on such a claim, ''The petlt101er must show that it is more

likely than not that no reasonable juror would have convicted him in

innocence so strong thait a
006) (Quoting Schlup V. Delo, 513 U.S. 327’,'1';5 s;c-z; 851)). To

apply the Schlup standard in the context of a guilty plea:
P

etitioner' s procedurally barred claim may still be reviewed in
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=
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proceeding if he can establish that the
constitutional error in his plea colloquy has "probably resulted” in

the conviction of ome who is actually innocent. Schiup V. Delo, 513
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enter a unconstitutional plea of guilty which satisfies the second

requirement of the Actual innocence standard. The petitioner has

I=n
O]

assor oI the accused




- those ruling from similar circumstanced case it is reasonable to
conclude that & reasonable Jurist .would ruie in favor of»‘the
petitioner and vote not to convict him thus satisfying the third
requirement of the Actual innocence standard

" p. IN LIGHT OF NEW EVIDENCE NO REASONABLE
JURIST WOULD CONVICT

The e;idence that the petitioner has presented proves that the
petitidner_ urged the accuser to avoid commercial sex acts 'by
telling her to turn down money that was offered to her for
commercial sex and "Let's Go." The petitioner can not be convicted
for decisions that an individual made on their own concious’ after

being urged over seven times to avoid the conduct. A person

cannot be conv1cted for conduct that happened as a mere incident of

. the trlp or trlps (See LlLle 18 U S C § 2523(a)) "Because she has

. demonstrated that the conduct she allegedly engaged in was not a
motivation of the'petitioner no reasonable Jurist would vote to
eon%ict because a Jurist functioning under the proper instructions

would adhere to the fact that conduct that occured as a mere

incident of a trip is an insufficient basis to counvict.
A iurict of reason would consider the facts of this petition

jurist
and determine that If the court can rely on what the accuser said
whwle she was Fac1ng the possibility of possibly being: arrested for
drugs . to be credible then it reasonably follows that whaL thc
-accusef said'dufing a time when she was under no duress should be
credible as well. A jury would determine that the claims that were
made by the accuser while she was facing the possibility ofrbeing
arrested were abstract while the statement that she made freely

' through text message transcripts were concrete and held more

),
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A Reaeohably minded jurist Qould look to the Supreme Court
ruling of 'Schlup V. Delo and learn that the constitutional
violation in that case was found to be an ineffective assistance of
counsel claim Qhere counsel failed to -conduct interviews of
witnesses and compare thbse constitu;ional violations to the
Constitutional Violation of ihis petition and determine that the
petitioner is entitled to the same relief as Schlup was entitled
to. The "éupfeme Court stated that, ”If a petitioner 'Such As
Schlup' presents evidence of innocence so strong that a court
cannot have confidehce in the outcome...the petitioner should be
allowed to pass through the gateway and argue the merits of his

underlying constitutional claims. (See Schlup V. Delo 513 U.s.

A reasonably. minded . Jurist would be introduced to a similar
case from the Sixth Circuit which is a prima facies case because it
‘involve a sex trafficking claim where the accuser made many
misrepresentation and the lead investigator in that case was fouﬁd
to have lied to the courts. The Court determined that the accused

should be aquitted because the evidence was indisputable. (SEE

Un

(o

te

Jeel=

Stetes V. Fahra, 2016 US app LEXTS 41745 FED App: 012 N (6%h

Cir 2016). A Jurist of reason would compare the case of th

316, 115 S.Ct 851 (1995). - S O,

e

petitioner to the prima facies case of United States V. Fshra and

discover that Fahra's case had only one investigator that displayed

misconduct and in the case of the petitioner two inveétigators and

prosecutors were involved in misconduct as well as th
petitioner's counsel. Therefore the ruling of those simila

circumstanced cases shows that the reasonable minded jurist tha

i Y

came to those conclusion would also come to the same conclusion fo

th
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petiticner.
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A Jﬁrist of reason would gonsider.the petitioner concrete
evidence of his established role in his Established Family‘owned
Entertainment Cbmpany and reéson that the Pefitioner actually has
proven that he set up a legal business that was designed to show
women how to use their Brains and their Beauty to make a.living
without selling sex. A Jurist of reason would conciude that although
.the petitionmer made a controversial decisioﬁ to Use a legal Escort
Company to Promote Events and to allow women to establish themselves
as entertainers that the petitioner's aspirations were within the
law.

4 Jurist of reason would determine that the accuser expressed
ig her own words that the petitioner did have a legal business
intent. A .Jurist Of reason would determine that in light of the

'éééﬁéef'Aggkﬁé%iéagi;é .Eﬁféﬁgﬁv*ééﬁenwwféégmnﬁéééégeéf that she
. understood that the petitiomer was urging her to avoid commercial

sex that the petitioner canmnot be held accountable for any action

that the accuser took after heeding the petitioner's encouragements.

No reasomable Jurist would vote to convict in light of the evidence

or in light of the extreme prejudice the petitioner endured in
trying to invoke his constitutional right to have a fair juducial
proceeding.

C.. SUBSTANTIAL ERROR THAT CONSTITUTIONAL ERROR IN THE PLEA
COLLOQUY CAUSED THE PETITIONER'S CONVICTION '

1'APPOINTED COUNSEL'S ERRONEOUS ADVICE CAUSED
- THE PETITIONER TO PLEA :

Appointed Counsel advised the petitionmer that the fact that the
website that was used to place advertisements had a reputation for

§ containing advertisements that involved sex trafficking that a jury

4

would automaticly find him guilty 1if he went toc ity

)

al. Th
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appointed counsel was wrong to advise the petitioner that his
defense would not be considered based on the reputation of the legal
website he used because counsel had cases available to him that

would have refuted his theory. The Ninth Circuit Court stated the
following:

In contrast, numerous states license, tax and otherwise
regulate escort services. "Plantiff is simply wrong when he
insist that the Adult services category and related categories
are all synonyms for illegal sexual services.'" The "Court finds
it unlikely that the defendant would be able to prove that all
online advertisements for 'Escort Services' are for
prostitution. (See Backpage.Com LLC V. McKenna, 881 F.Supp 2d
1282 (9th cir. 2012)).

Appointed Counsel had acces to this case which would have
supported the petitioner's day one defense instead appointed counsel

offered erroneous advice. The Seventh Circuit agrees that appointed

counsel's

advice was

-erroneous--because in 4 similar case the seventh

* A majority of the advertisements in Backpage's Adult secti
are for sex but a majority is wnot all, . and not a
advertisements for sex are advertisements for illegal sex."
(See Backpage.com LLC V. Dart, 807 F.3d 234 (7th cir. 2015)

on
11

In view of other Courts confirming that not all adverisements
are illegal appointed counsel's advice prejudice the petitioner 'into
entering an undesired plea. However the fact that a guilty plea must
be intelligently made is not a requirement that all advice by the
defendant's lawyer withstand retroépective examination in a post

conviction hearing. (See McMann V. Richards, 397 U.S. 759, 770, 90

S.Ct 1441, 1448 (1970). "If a petitioner pleads guilty on the -advice
of counsel, he must demonstrate that the advice was not with in .the
range of competence demanded of attormey's in criminal cases,

Counsel's failure to evaluate properly to inform himself of the

L]
[

acts that would have shown the existence of a constitutional claim



might in particular fact situations meet the standard of proof. (See

McMann V. Richards, 397 U.S. 771. The petitioner's counsel's advice

meets the exception described in McMann and entitles the petitioner

to a habeas proceeding,

2. APPOINTED -COUNSEL'S FAILURE TO INVESTIGATE
THE PETITIONER'S DEFENSE EVIDENCE
CAUSED THE PLEA

The record before this Court shows that the petitioner has

been attempting to present a defense from day omne of this case
ironicly the petitioner's appointed counsel has failed to present
any of the petitioner’'s defense evidence because appointed counsel
declined to review the evidence to determine if the evidence had any
merits. The evidence involved in this petition was presented to
appointed counsel and appointed counsel ignored the probative force
.6f“the'évidence;”Thé;Supreme~Courtmhas~concludédvthatgﬁWhéﬁe.ihefh
alleged'error is a failure to investigate or discover poteﬁtial

exculpatory evidence, the determination whether the error

prejudiced the defendant by causing him to plead guilty rather than

- 5

go to trial will depend on the likelihood that the discovery of the
evidence likely would have changed the outcome of trial. (See Hill

V. Lockhart, 474 U.S. 59, 106 S.Ct 366 (1985). The evidence

deyeloped throughout this petition shows that had appointed counsel
investigated and presented the facts the petitioner would have cast

enough doubt regarding his guilt that the Government would not
have been able to find him guilty beyead a reasonable doubt and the
outcome of the case would have likely favored the petitioner.

3. APPOINTED COUNSEL FAILED TO FILE A MOTION TO
. SUPPRESS WHICH CAUSED THE PLEA -

The records and files of this case contained known =~ false
evidence and false testimonies that the petitioner explained to his
appointed counsel caused preiudice to hic right fo have a fair triz]
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“the Court of .Appeals remanded the case back to the Distric

becauée the false information would cause the petifioner to be
judged based on events that did not take place. The petitioner
described the location of evidence that would refute the false
evidence and false testimonies and those 1locations have been
developéd inside this petition. Appointed Counsel failed to suppress
evidence .and for his deficient conduct the records and files of
this case still reflect known false information. The Law has
concluded that "Trial Counsel's delay in filing a meritorious
suppression hearing in order to later obtain a more favorable habeas

review was objectively unreasonable and required a remand for an

evidentiary hearing. (See Huynh V. King, 95 F.3d 1052 (11th cir.
1996). The eleventh circuit found in the cited case that Huynh's

Fourth amendment claim was dispositive to a finding of prejudice and

Court

cr

=y

entiary Hearing. Due to the petitioner asking his

D..

or an Ev
appointed counsel to Raise a Fourth Amendment claim during the
suppression hearing he was seekings the Huynh case proves the

petitioner's appointed counsel was deficient for uot seeking the
Suppression hearing which would have possibly yielded the same
relief that Huynh received. However Supreme Court law states that
"If Counsel's Conduct at trial viewed in the context of the totality
of circumstances falls below the range of competency generally
demanded of attorneys in criminal cases a criminal conviction
obtained through such a trial unconstltutlonally deprives the

defendant of liberty. (See McMann V. Richards, 397 U.S. 759, 771, 90

S.Ct (1970). Counsels conduct fell far bellow the objective

standard of review and caused prejudice to the petitioner by

causipg Rim to enter a p1ea which made appointed Counsel deficient

under the two prong test des-ribed in Strickland

e 2 IR, S e e - “os e
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~ The prosecutors not only allowed misrepresentations to g

—ra—‘,: o fo) P PR ° R R - . . ) .
Priscner the petitioner is askine this Court v zopiv the ~hr

"4a.PROSECUTORIAL MISCONDUCT CAUSED A GUILTY PLEA-

The Prosecutor's adduced evidence tending to establish that the

accuser was still credible despite her volumes of

misrepresentations. The Law has concluded that "False testimony
qualifies as material if there is any reasaonable likelihood
that the false testimony could have affected the judgement of

the Jury. Giglio V. United States, 405 U.S. 154 92 S.Ct (1972).

The prosecutors knew that their case files contained false

i
il

information that had been recanted or that they knew was in

it is
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conflict with the evidence. The law states that, "I
established that the Government Knowingly permitted the

introduction of false testimony reversal is automatic. (See

United States V. Agurs, 427 U.S. 97, 103, 96 5.Ct 2392 (1976).

(@)
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uncorrected but the prosecutors bolstered the credibilty o
the accuser by placing four Government officials on the stand
knowing that each of the Government officials had testified
falsely. There being no question that false testimony was
introduced to bolster the credibility of the accuserés
misrepresentations and there being no reasonable application of
the law under which it could be said that the prejudice
suffered by the the petitioner fell short of legal sfandards
established by the Supreme Court by law this conviction should

be vacated.

IV. MORE JURISDICTION THAT JUSTIFIES GRANTING THIS WRIT

2 s 8 s 2 ¢ '_,_ B
Along with the petitioner's status as an actually innocent

°
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prong test éf Rule 2011 to the circuéstances and facts that are
outlined in this petition. Regarding prong one the petitioner is
contending that this writ will be in aid of the Courts appellate
jﬁrisdictign because this Court can Ensure that the ends of
Justice are met by assessing the factual basis of the hewly
discovered evidence while also assessing the debatability of the
petitioner's underlying constitutioﬁal claims in order to compel
the lower Court's to perform the action that the cifed Supreme
Court Case laws require for Courfs to perfor& in situations

where actual innocence has been proven,

Regarding the second prong of rule 20.1 The exceptional

Circumstances that warrant granting this writ is: (a) the lower

2 “Taﬁffé“HEVéméggéistentiy &éciihéd‘tg hold an evidence hearing
despite. the petitioner's presentation of new evidence being
supplemented with substantial constitutional violations that are
Proven by court transcripts and court files; (b) The record proves
the petitioner has used the Court's files and records to prove
that not only is he actually innocent but the files show that the

- Petitioner has been vocally trying to explain to Authorities from
the day of his arrest how to find the “evidence that will prove
his actual innocence in which he was recklessly disregarded. This
is an extraordinary Circumstance.

Regarding the third prong of rule 20.1 Adequate relief to
this constitutional error can not be obtained from any other
court because the lower Courts have refused to entertain the

: claims of the petitioner's actual innocence and by sending thig

- case back to the lower courts without any other iristruction the

77



lower Court's will adhere to their original decision which would
cause an actually innocent cifizen to remain in prison;

Other jurisdiction that the petitioner prays this court to
invoke is Rule 6(b)<B) excusable neglect clause to extending the
time for computing filing periods. The petitioner has filed at
least six timely petitions to the District Court and two timely
petitions to the United States Court Of Appeals which proves that
the petitioner does comply with the time frames that are
specified to file each motion and in the case of the petition for
Certiorari due to the petitioner being mislead by vague
instructions from the Supreme Court Clerk's memorandum the

excusable neglect exception should aid this Court in allowing the

actual_ innocence._claims._to _be heard in this Court. ... . ... .

.Other Jurisdiction that the petitioner prays deeply for this
court to invoke is available in title 28 U.S.C § 1201<c) which
allows é justice of the Supreme Court to find that a good cause
was shown that justifies extending the period to file a petition
for Certiorari for a time period not exceeding sixty days in

order to allow petitions of Certiorari to be heard. For this

- cause the petitioner asks that the Justices of this Court excuse

the procedural default in consideration to the Actual innocence
miscarriage of justice exception to procedural default that is

outlined in McQuiggin V. Perkins; Rule 20.1; Rule 6-(b)(B); and

~title 28 U.S.C §1201 c¢).

Well Established Supreme Court Law has established that
Actual innocence if proved serves as a Gateway through which a

petitioner may pass a procedural bar, McQuiggin V. Perkins, 569

U.S. 383, 386, 133 S.Ct 1924 (2013). _
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’ V. CONSTITUTIONAL PROVISION MUST BE ENFORCED TO PROTECT
THE PUBLIC'S CONFIDENCE IN THE JUSTICE SYSTEM

Althoughlsex trafficking is a very serious crime and our youth
must be protected from predators it would be a complete ﬁiscarriage
of Justice to allow a persomn to remain in prison when the evidence
proves his innocence. Women will become empowered with a false senée
that they can vindictively create false accusation to hurt a person
they dislike if we allow these tYpe of case to beéome personal and
cloud our sense of justice. Our future sons deserve to be protected
from the potential vindictive false claims of women who may harbor
spite. For this reason the United States Constitution is in place‘to
mandate that what is Authorized by the Constitution must be Carried
out. The Citizens of each state shall be entitled to all priveleges

“aHd {mWUALCies 6f o itizens in “the “several stares v e'gér dless ofthe
accusation. (See Artic}e 4L section 2 Of the United States
Constitution).

The petitioner is sensitive to. the nature of this offense
because the petitioner was ‘a victim of sexual assault as a child
(Sée Pre-Sentencing Report);(See Also Georgia Bureau of
Investigations Case Files). The petitioner deserves to be exonerated
because he has lawfully presented evidence to prove his innocence
and because the Statues and the Comstitution demand it. This High
Court has the responsibility to protect the intrest of our Society
and our Constiﬁutiqn by doing im  the petitipner“s case what has been
deéidéd in other case where the  evidence has proven "Factual®™

innoccence,

This Constitution and the laws of the United states which shall

be made in pursuance there of and all the treaties made, or which

7

shall be made under the Authority of the United States. shall ke the
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there by, anything in the constitution, or laws of any State to the
contrary not Withstanding;_‘(See Article 6 of the United States
Constitﬁtion).

The nature of the accusations should not prevent the petitioner
from receiving the relief that the law prescribes because the Court
would violate the petitioner's Ninth Amendment Rights by abusing
it's discretion to deny the petitioner a Constitutional gauranteed
right that other citizens similarly circumstanced have been granted.
The enumeration of the Constitution, of certain rights, shall not be
construed to deny or disparge other's retained by the people. (See

the Ninth Amendment of the United States Constitution).

VI. CONCLUSION
~The‘“§etitioner““has 'pr@s@nteﬁ‘“éfirare";§ifuatfon‘mwhere““Lhe"
the Acguserrhasvadmitted the innocence of the petitioner. The
petitioner has served nearly his entire sentence that he was
illegally forced to serve. And the petitioner is praying that
this Court compels the lower court to review the peti&ioner's new
evidence of Factual Innocénce and restore his liberty.

The petitioner humbly asks this Court to have compassion for
the mistake that he made and the petitioner prays that this

Honorable Court have mercy on him and grant this petition 1in the
interest of Justice. The petitioner is a Pro Se petitioner and asks

that his petition be reviewed under a less stringent standard than

formal pleadings drafted by lawyers pursuant to Haines V. Kerner,

404 U.S. 519, 520, 92 S.Ct (1972).

Respectfully Submitted, -
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 18-13708-A

JOHNATHON KELLY,
Petitioner-Appellant,
-~ versus
UNITED STATES OF AMERICA,

Respondent-Appellee.

Appeal from the United States District Court
for the Northern District of Georgia

Before: JORDAN and ROSENBAUM, Circuit Judges.

BY THE COURT:

Johnathon Kelly has filed a motion for reconsideration, pursuant to 11th Cir. R. 27-2, of
this Court’s January 24, 2019, order denying his motions for a certificate of appealability and leave
- to proceed in forma pauperis on appeal. Upon review, his motion for reconsideration is DENIED

because he has offered no meritorious arguments to warrant relief.
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 18-13708-A

JOHNATHON KELLY,
Petitibner-Appellant,
versus

UNITED STATES OF AMERICA,

Respondent-Appellee.

Appeal from the United States District Court
for the Northern District of Georgia

ORDER:

On March 15, 2017, Kelly filed the instant 28 U.S.C. § 2255 motion raising four grounds
for relief. Kelly argued that his § 2255 motion was not untimely because, after sentencing, he
told counsel that he wanted to appeal. Counsel said that he would not assist him on appeal but
told Kelly that, after he filed the notice of appeal, the government would appoint appellate
counsel for him. Kelly then stopped contacting counsel and Qaited to hear from appellate
counsel, but when he heard nothing from counsel or the courts, he inquired of the Clerk of Court,
who informed him that he had no appeal pending.

The government responded by arguing that Kelly’s § 2255 motion was untimely and that
there was no basis for equitable tolling. Kelly replied that he was entitled to equitable tolling

because his counsel promised to file a notice of appeal but failed to do so.
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A magistrate judge issued a report and recommendation (“R&R”), recommending that
Kelly's § 2255 motion be dismissed as time-barred, equitable tolling not apply, and a certificate
of appealability (“COA”) be denied. The district court adopted the R&R, denied Kelly's § 2255
as time-barred, and denied a COA. Kelly filed a notice of appeal from the district court’s order
denying his § 2255 motion. Kelly also filed a motion for leave to proceed IFP on appeal, which
the district court denied. Kelly now moves this Court for a COA and IFP status.

Timeliness

In order to obtain a COA, a movant must make “a substantial showing of the denial of a
constitutional right.” 28 U.S.C. § 2253(c)(2). Where the district court has denied a motion to
vacate on procedural grounds, the movant must show that jurists of reason would find debatable
(1) whether the motion states a valid claim of the denial of a constitutional right, and (2) whether
the district court was correct in its procedural ruling. Slack v. McDaniel, 529 U.S. 473, 484
(2000).

The Antiterrorism and Effective Death Penalty Act (‘AEDPA”™) imposes a one-year
statute of limitations for filing a § 2255 motion that begins to run from the latest of four possible .
evenfs. Relevant here, the limitations period for filing a § 2255 motion begins to run on the date
on which the judgment of conviction becomes final. 28 U.S.C. § 2255(f). Here, the district
court correctly determined that Kelly’s § 2255 motion was untimely. Kelly’s judgment became
final on September 30, 2014. Kelly did not file the instant § 2255 motion until March 15, 2017,
which was more than one year after his conviction and sentence became final, Thus, his § 2255

motion was untimely.
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Equitable Tolling

The AEDPA limitations period may be equitably tolled, but the petitioner must sﬁow
“(1) that he has been pursuing his rights diligently, and (2) that some extraordinary circumstance
stood in his way and prevented timely ﬁling.” Holland v. Florida, 560 U.S. 631, 649 (2010)
(quotation omitted). Equitable tolling is “an extraordinary remedy [that] is typically applied
sparingly.” Arthur v. Allen, 452 F.3d 1234, 1252 (11th Cir. 2006) (quotation omitted). The‘
diligence required for equitable tolling purposes is reasonable diligence, not maximum feasible
diligence. See Holland, 560 U.S. at 653.

Here, equitable tolling does not apply, even if counsel’s failure to file an éppeal could be
construed as attorney abandonment, and, thus, qualify as an extraordinary circumstance that
stood in the way of Kelly timely filing his § 2255 motion, because Kelly did not act with
reasonable diligence. See Cadet v. Fla. Dep't of Corrs., 853 F.3d 1216, 1236 (11th Cir. 2017)
(holding that attorney abandonment meets the extraordinary circumstance element for equitable
tolling). By Kelly’s own admission, he waited more than 28 months after his conviction became
| final to inquire into the status of his appeal. Kelly did not exercise reasonable diligence,
particularly because the appeal window ended 14 days after sentencing. A duly diligent person
in Kelly's circumstances could have unearthed the information that his counsel failed to file a
direct appeal any time after the 14-day deadline for filing the appeal passed.

In light of the above, this Court DENIES Kelly’s motion for a COA on his § 2255

motion. Consequently, this Court also DENIES his motion for IFP status as moot.

/s/ Robin S. Rosenbaum
UNITED STATES CIRCUIT JUDGE




- Additional material '
from this filing is
available in the
Clerk’s Office.



