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IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

.NO. 1 8-1-347léA

DAVID PATRICK CILLA,
Petitioner-Appellant,
Versus
UNITED STATES OF AMERICA,

Respondent-Appellee.

Appeal from the United States District Court
for the Southern District of Florida

ORDER:

David Cilla is a federal prisoner serving a 180-month sentence after pleading guilty to
being a felon in possession of a firearm and ammunition.. Cilla moves this Court for a certificate
of appealability (“COA”) and appointment of counsel, in the appeal of the denial of his 28 U.S.C.
§ 2255 motion to vacate.

To obtain a COA, a movant must make “a substantial showing of the denial of a
constitutional right.” 28 U.S.C. § 2253(c)(2). Where the district court has denied a § 2255 motion
on the merits, the petitioner must demonstrate that “reasonable jurists would find the district
court’s assessment of the constitutional claims debatable or wrong,” or that the issues “deserve
encouragement to proceed further.” Slack v. McDaniel; 529 U.S. 473, 484 (2000) (quotations:

omitted).
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In Claim 1, Cilla argued that his counsel was ineffective for failing to file a pretrial motion
to suppress evidence seized following a search for which consent was unlawfully coerced.
Similarly, in Claim 3, Cilla argued that his counsel was ineffective for failing to adequately test
the government’s case. In Claim 4, Cilla argued that his constitutional rights were violated when
key information in the report filed to support the issuance of a séarch warrant was falsified.

Reasonable jurists would not debate the district court’s denial of these claims. As an initial
matter, Cilla entered a knowing and voluntary plea after being fully advised of the consequences
of pleading guilty. Thus, He waived any pre-plea claimé of ineffective assistance not challenging
the voluntariness of his plea. See Tollett v. Henderson, 411 U.S. 258, 267 (1973) (noting that a
defendant’s guilty plea made knowingly, voluntarily, and irite'lligently, with the benefit of
competent counsel, waives all nonjurisdictional defects in the proceedings). Alternatively, and to
the extent that Cilla argued that his guilty plea was not voluntary, the district court did not err by
denying these claims on the merits. With respect to Claims 1 and 3, Cilla’s assertion that his
counsel had failed to file a motion to suppress and fully investigate his case was belied by his
statement at the guilty plea hearing that he was completely satisfied with counsel’s preparation
and handling of his case. Moreover, Claim 4 correctly was denied, as Cilla affirmed under penalty
of perjury that the officers properly obtained a search warrant. No COA is warranted for any of
these claims.

In Claim 2, Cilla argued that his constitutional rights were violated after law enforcement
officials destroyed an exculpatory DVR recording. Reasonable jurists would not debate the denial
of this claim, as Cilla failed to present any objective evidence establishing that such a tape ever

existed or that it would have proved his innocence. Moreover, his statement that the search was
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improper was belied by his sworn factual proffer, in which Cilla said that he consented to the
search. The denial of this claim does not merit a COA.

In Claim 5, Cilla argued that his counsel was ineffective for failing to be present during the
plea negotiation stage, instead sending a “fill-in” counsel to assist Cilla in his negotiations with
the government over whether he would receive a downward variance for rendering substantial
assistance. Reasonable jurists would not debate the district court’s denial of this claim. Cilla
stated that he had “fill-in” counsel, so, by his own admission, it appeared that he was represented
by counsel throughout this negotiation. Even if his primary counsel was absent during these
negotiations, Cilla failed to establish that he was prejudiced, as he was advised, and affirmed that
he understood, during his plea hearing that he was not entitled to a substantial assistance departure
from the government unless it decided he merited one. Accordingly, no COA is warranted for this
claim.

In Claim 6, Cilla alleged that his sentence was invalid based on the U.S. Supreme Court’s
decisions in Descamps v. United States, 570 U.S. 254 (2013), and Mathis v. United States, 136 S.
Ct. 2243 (2016). Similarly, in Claim 7 he alleged that his appellate counsel was ineffective for
failing to assert the invalidity of his sentence based upon Mathis. Reasonable jurists would not
debate the district court’s denial of this claim, as this Court has held, post-Matthis and post-
Descamps, that Florida convictions for possession or delivery of cocaine qualify as serious drug
offenses. See United States v. Pridgeon, 853 F.3d 1192, 1200 (11th Cir.), cert. denied, 138 S. Ct.
215 (2017) (citing United States v. Smith, 775 F.3d 1262, 1266-68 (11th Cir. 2014)). Therefore,

the denial of this claim does not merit a COA.
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Cillia’s motion for a COA is DENIED, and his motion for appointment of counsel is
DENIED AS MOOT.

/s/ Adalberto Joxdan .
UNITED STATES CIRCUIT JUDGE
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 18-13471-A

DAVID PATRICK CILLA,
Petitioner-Appellant,
versus

UNITED STATES OF AMERICA,

Respondent-Appellee.

Appeal from the United States District Court
for the Southern District of Florida

Before: JORDAN and NEWSOM, Circuit Judges.
BY THE COURT: |

David Patrick Cilla has filed a motion for reconsideration, pursuant to 11th Cir. R. 22-1(c)-
and 27-2, of this Court’s order dated December 19, 2018, denying his motion for a certificate of
appealability and motion for appointment of counsel in the appeal of the denial of his habeas corpus
petition, 28 U.S.C. § 2254. Because Cilla has not é]leged any points of law or fact that this Court

overlooked or misapprehended in denying his motion, this motion for reconsideration is DENIED.



