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(Opinion filed: August 2, 2019)

OPINION®

PER CURIAM
Patricia Smalls appeals from the final judgment in her fourth federal lawsuit
concerning her eviction from her co-op apartment in 2012.! As the District Court
properly dismissed the complaint, we will affirm.
L

Smalls’ complaint named 24 defendants who were involved in some way in the

.....

succinctly summarized the allegations as follows:

¢ Riviera Towers filed an action against [Smalls] in 2011, in New Jersey state
court, seeking unpaid maintenance fees;

e Riviera Towers obtained a judgment against [Smalls] in the amount of
$8,133.50, which [Smalls] failed to pay, resulting in her eviction from
Riviera Towers; and

* [Smalls] asserts that the state court action was unauthorized or illegal, that
Riviera’s actions were motivated by racism, and that her eviction from her
co-op constitutes theft.

" This disposition is not an opinion of the full Court and pursuant to L.O.P. 5.7 does not
constitute binding precedent.

! Her previous lawsuits are: Smalls v. Riviera Towers Corp., D.N.J. Civ. No. 12-cv-
06312 (Jan. 16, 2014 order dismissing complaint with prejudice); Smalls v. Buckalew
Erizzell Crevina LLP, D.N.J. Civ. No. 13-cv-04637 (June 25, 2014 order dismissing
without prejudice to filing an amended complaint (Smalls did not file an amended
complaint within the time provided)); Smalls v. Sarkisian, D.N.J. Civ. No. 13-¢v-04698
(June 2, 2014 order dismissing with prejudice). Smalls did not file a notice of appeal in
any of the three cases.
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e [Smalls] asserts that each named Defendant engaged in conspiratorial acts
related to the “illegal” eviction.

Dkt. #89 at 7. Tﬁe complaint listed a number of federal statutes and constitutional
provisions as providing a basis for “jurisdiction,” Dkt. #1 at 3, but in the body of her
complaint, Smalls raised claims against particular defendants only under 18 U.S.C.

§§ 241 and 242, and Amendments Four, Five, Seven, and Fourteen of the United States
Constitution, Dkt. #1 at 8-12. Three defendants answered Smalls’ complaint,® and the
rest moved for dismissal (the “Moving Defendants”). Defendants FirstService
Residéntial and Anthony Iacono latg:r filed a motion to dismiss, which the District Court
converted to a summary judgment motion. As explained further below, all claims against

all parties were eventually dismissed.

1I.

2 For example, Smalls indicated that the Court had jurisdiction under the Fair Housing
Act (FHA), 42 U.S.C. §§ 3601-3631, which prohibits discriminatory practices in the
housing sector of our nation’s economy, but she did not allege that any particular
defendant violated the FHA. In any event, the addition of the phrase “because I am a
black woman” to several of the counts of her complaint, without more, is not sufficient to
demonstrate a plausible claim for relief under-the FHA. See. e.g., Cmty. Servs., Inc. v.
Wind Gap Mun. Auth., 421 F.3d 176, 177 (5d Cir. 2005) (“To prevail on a disparate
treatment claim [under the FHA], a plaintiff must demonstrate that some discriminatory
purpose was a ‘motivating factor’ behind the challenged action.”); EEOC v. Port Auth. of
N.Y. & N.J.,, 768 F.3d 247, 254 (2d Cir. 2014) (“While a discrimination complaint need
not allege facts establishing each element of a prima facie case of discrimination to
survive a motion to dismiss, . . . it must at a minimum assert nonconclusory factual matter
sufficient to nudge its claims across the line from conceivable to plausible to proceed”
(alterations and citations omitted)).

3 American Movers, Inc., FirstService Residential, and Anthony Iacono answered the
complaint.
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We have jurisdiction to review final orders entered by the District Court. 28
U.S.C. § 1291. At the time Smalls filed her appeal, cross-claims asserted by FirstService
Residential and Iacono against the other Defendants were outstanding, but since that
timé, FirstService Residential and Iacono filed a notice of voluntary dismissal of cross-
claims, under Fed. R. Civ. P. 41(a) and (c), indicating that they were dismissing their

cross-claims with prejudice. Dkt..#167. As all claims now have been resolved, we may

exercise ourjurisdfction over this appeal. See Alcoav. BeazerE., 124 F.3d 551, 557 (3d
Cir. 1997).4

We exercise plenary review over a district court’s order granting a motion to

dismiss under Rule 12(b)(6) of the Federal Rules of Civil Procedure. See Newark Cab

Ass’n v. City of Newark, 901 F.3d 146, 151 (3d Cir. 2018). We also engage in plenary

review of an order granting a party’s motion for summary judgment. Bradley v. W.

Chester Univ. of Pa. State Sys. of Higher Educ., 880 F.3d 643, 650 (3d Cir. 2018).

In her brief here, Smalls disagrees with the District Court’s rulings but does not
explain why the Court’s legal reasoning was incorrect. Instead, she reiterates the claims

of her complaint. We thus could construe her brief as waiving any challenge to the

4 Smalls’ notice of appeal lists only the July 19, 2018 order of the District Court, wkich
dismissed the last remaining defendant, but her brief on appeal discusses claims against
all of the defendants. We thus construe her appeal as also challenging the District
Court’s earlier orders that dismissed those defendants. See Sulima v. Tobyhanna Army
Depot, 602 F.3d 177, 184 (3d Cir. 2010) (“[B]ecause only a final judgment or order is
appealable, the appeal from a final judgment draws in question all prior non-final orders
and rulings.” (internal quotation and citation omitted)). The Appellees are not prejudiced
by our construction, as each Appellee has argued in its brief why the District Court order
concerning the dismissal of claims against it was proper. See id.

4
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Menéndez, Governor Chris Christie, Judge Theodore McKee, Judge Stanley Chesler,
Judge Amarilis A. Diaz, Judge Glenn A. Grant, former Assistant U.S. Attorneys Paul
Blaine and Mitchell Campion, the West New York Police Department, and the Hudson
County Prosecutor’s Office were conclusory and failed to state any claim upon which

relief could be granted. See Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (“Threadbare

recitals of the elements of a cause of action, supported by mere conclusory statements, do
not suffice.”).”

Although the District Court provided Smalls with 20 days to amend the complaint,
see Dkt. #90,% Smalls did not timely seek amendment, and in her “Motion to Reconsider
Rule 60,” she essentially repeated the allegations of her complaint but did not address the
District Court’s legal determination that her complaint was insufficient to state a claim as
to the Moving Defendants. We thus find no error in the District Court’s decision to grant
the Moving Defendants’ motions to dismiss.

We also agree with the District Court’s decision to grant summary judgment to
Defendants FirstService Residential and Anthony Iacono. Dkt. #153. Smalls raised only
constitutional claims and claims under 18 U.S.C. §§ 241 and 242 against these

defendants. We agree with the District Court that Smalls’ constitutiorial claims fail

7 As the District Court noted, a number of Smalls’ claims were also barred by doctrines
of immunity.

8 The order also granted Defendant Signorile’s Motion to Vacate Default and denied as
moot Smalls’ motion for change of venue. Smalls does not challenge those rulings on

appeal.
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.

because these defendants are not state actors, see Great W. Mining & Mineral Co., 615

F.3d at 175-76, and there is no private right of action under the criminal statutes, see
ngk_e_, 454 U.S. at 85-86. As to the claims against the last remaining defendant,
American Movers, Inc., we discern no error in the District Court’s dismissal. The
District Court had determined that the only viable claim against American Movers would
be a claim under state law. Having dismissed all federal claims against other defendants,
the District Court did not abuse its discretion in declining to exercise supplemental
jurisdiction over any such claim. See 28 U.S.C. § 1367(c)(3).
IV.

We also construe Smalls’ brief as challenging the District Judge’s order denying

Smalls’ recusal motion. We review for abuse of discretion the District Judge’s decision

not to recuse. Securacomm Consulting, Inc. v. Securacom Inc., 224 F.3d 273, 278 (3d

Cir. 2000). Smalls accuses the District Judge of bias, but she points to no evidence in the

record that supports this accusation. See Doeblers’ Pa. Hybrids, Inc. v. Doebler, 442

F.3d 812, 821 n.10 (3d Cir. 2006) (noting that “passing and conclusory statements do not
preserve an issue for appeal”). Moreover, it appears that Smalls’ allegations of bias stem

from her disagreement with the Judge’s judicial orders and opinions, which is an

-insufficient basis for recusal. See Securacomm Consulting, Inc., 224 F.3d at 278 (noting

a “party’s displeasure with [a judge’s] legal rulings does not form an adequate basis for
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recusal”).
For the foregoing reasons, and those given by the District Court, we will affirm the

District Court’s judgment.®

% The Motion filed by Appellee Robert Menendez to supplement the appendix, and the
Corrected Motion filed by Appellees Amarilis A. Diaz, and West New York Police to
supplement the appendix, are granted, but Appellees may not recover costs for any
documents included in the supplemental appendices which are duplicative of documents
contained in any previously filed appendices. The Motion filed by Appellees Amarilis A.
Diaz, Robert Menendez, and West New York Police for Leave to File Separate Briefs is
granted.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

PATRICIA SMALLS,
Plaintiff,

Civil No. 16-847 (RMB/KMW)

v.

RIVIERA TOWERS CORP., et al., OPINION

Defendants.

This matter comes before the Court on its own motion. On
April 13, 2018, this Court issued an Order that, amongst other
things, required Plaintiff to show cause why her claims against
Defendant American Movers, Inc. (“American Movers”) should not
" .be dismissed for failure to state a claim. [Dkt. No. 153]. The
Court, in its Order, warned Plaintiff that if she failed to
- respond by May 3, 2018, her claims against American Movers would
be dismissed, with prejudice.l
Plaintiff has not responded to the Court’s April 13, 2018

Order.? Accordingly, for the reasons stated in the Court’s April

1 The procedural history of this case is protracted and has been
set forth in this Court’s prior Opinions. [See, e.g., Docket No.
124]. Likewise, this case’s factual background is set forth in
several of the Court’s previous Opinions. The Court will not
repeat that background here.

2 The Court’s September 21, 2017 Order granting motions to
dismiss filed by all Defendants in this matter, with the
exception of Defendants FirstService Residential, Anthony
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Iancono, and American Movers, Inc., provided, among other
things, that if Plaintiff wished to file an amended Complaint,
she was required to seek leave to do so within twenty days of
that Order, and that failure to do so would result in dismissal
of her claims with prejudice. [See Dkt. No. 90]. Plaintiff did
not timely seek leave to amend, and on October 23, 2017, the
Court issued an Order dismissing the Moving Defendants with
prejudice. [Dkt. No. 95]. Plaintiff filed a motion for
reconsideration of the Court’s Order, which the Court denied on
January 26, 2018. [Dkt. No. 125].

On April 6, 2018, Plaintiff filed an Amended Complaint.
[Dkt. No. 150]. In the Amended Complaint, Plaintiff repeats the
factual allegations from the Complaint, but adds several new
defendants. These new defendants are state and federal judges,
the District of New Jersey, New Jersey state and municipal
courts, attorneys, and Riviera Towers Corporation (“RTC”) board
members. Plaintiff alleges the same claims against these new
defendants as those previously dismissed with prejudice by the
Court. Fed. R. Civ. P. 15(a) (1) provides that “[a] party may
amend its pleading once as a matter of course within 21 days
after serving it, or if the pleading is one to which a
responsive pleading is required, 21 days after service of a
responsive pleading or 21 days after service of a motion under
Rule 12(b), (e), or (f), whichever is earlier.” Plaintiff does
not fall within the bounds of Rule 15(a) (1), and as such was not
permitted to amend without consent from her opponents or leave
of Court. Fed. R. Civ. P. 15(a)(2). She had neither. While leave
to amend should be “freely” given, Fed. R. Civ. P. 15(a)(2),
“[almong the grounds that could justify a denial of leave to
amend are undue delay, bad faith, dilatory motive, prejudice,
and futility.” Shane v. Fauver, 213 F.3d 113, 115 (3d Cir.
2000) (citations omitted). Amendment “would be futile when ‘the
complaint, as amended, would fail to state a claim upon which
relief could be granted.’” In re NAHC, Inc. Sec. Litig., 306
F.3d 1314, 1332 (3d Cir. 2002) (quoting In re Burlington Coat
Factory Sec. Litig., 114 F.3d 1410, 1434 (3d Cir. 1997))
(additional citations omitted). As stated above, Plaintiff’s
Amended Complaint merely realleges the same causes of action
that have been dismissed by this Court. Her amendment does not
cure any of the deficiencies identified by the Court in its
prior Opinions. Plaintiff’s Complaint and Amended Complaint
establish that Plaintiff cannot state a federal claim against
Defendants, and as set forth below the Court will decline to
exercise supplemental jurisdiction over any state law claims.
Accordingly, the Court finds that granting Plaintiff leave to

2
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13, 2018 Opinion, [Dkt. No. 152], and repeated below, Plaintiffs
claims against American Movers will be dismissed, with
prejudice, and this matter will be terminated. In addition, the
Court will enter an Order requiring Plaintiff to, amongst other
things, seek leave of this Court before filing any further pro
se lawsuits related to the loss of her apartment and personal
belongings at Riviera Towers.

I. Legal Standard

To withstand a motion to dismiss under Federal Rule of
Civil Procedure 12(b) (6), “a complaint must contain sufficient

factual matter, accepted as true, to ‘state a claim to relief

that is plausible on its face.’” Ashcroft v. Igbal, 556 U.S.

662, 678 (2009) (quoting Bell Atlantic Corp. v. Twombly, 550
U.s. 54@, 570 (2007)). “A claim has facial plausibility Qhen the
plaintiff pleads factual content that allows the court to draw
the reasonable inference that the defendant is liable for the
misconduct alleged.” Id. at 663. “[A]ln unadorned, the defendant-
unlawfully-harmed me accusation” does not suffice to survive a
motion to dismiss. Id. at 678. “[A] plaintiff’s.obligation to
provide the ‘grounds’ of his ‘entitle[ment] to relief’ requires
more than labels and conclusions, and a formulaic recitation of

the elements of a cause of action will not do.” Twombly, 550

amend would be futile, and Plaintiff’s Amended Complaint will be
stricken.



Case 1:16-cv-00847-RMB-KMW Document 162 Filed 07/19/18 Page 4 of 11 PagelD: 4415

U.S. at 555 (quoting Papasan v. Allain, 478 U.S. 265, 286

(1986)) .
In reviewing a plaintiff’s allegations, a district should
conduct a three-part analysis:

First, the court must take note of the elements a
plaintiff must plead to state a claim. Second, the
court should identify allegations that, because they
are no more than conclusions, are not entitled to the
assumption of truth. Third, when there are well-
pleaded factual allegations, a court should assume
their veracity and then determine whether they
plausibly give rise to an entitlement for relief.

Malleus v. George, 641 F.3d 560, 563 (3d Cir. 2011) (internal

citations, quotations, and modifications omitted) (quoting
Igbal, 556 U.S. at 675, 679).

Rule 12 (b) (6) requires the district court to “accept as
true all well-pled factual allegations as well as all reasonable
inferences that can be drawn from them, and construe those
allegations in the light most favorable.to the plaintiff.”
Bistrian, 696 F.3d 352, 358 n. 1 (3d Cir. 2012). Only the
allegations in the complaint and “matters of public record,
orders, exhibits attached to the complaint and items appearing
in the record of the case” are taken into cénsideration. Oshiver

v. Levin, Fishbein, Sedran & Berman, 38 F.3d 1380, 1384 n. 2 (3d

Cir. 1994) (citing Chester Cty. Intermediate Unit. v.

Pennsylvania Blue Shield, 896 F.2d 808, 812 (3d Cir. 1990)). A

court may also “consider an undisputedly authentic document that
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a defendant attaches as an exhibit to a motion to dismiss if the

plaintiff’s claims are based on the document.” Pension Ben.

Guar. Corp. v. White Consol. Indus., Inc., 998 F.2d 1192, 1196

(3d Cir. 1993).
A district court may sua sponte dismiss a complaint under
Rule 12 (b) (6) after service of process, but must generally
“afford the plaintiff notice and an opportunity to fespond before

doing so. See Bethea v. Nation of Islam, 248 F. App'x 331, 333.

(3d Cir. 2007) (citing QOatess v. Sobolevitch, 914 F.2d 428, 430
n. 5 (3d Cir. 1990)). “However, although disfavored, a sua
sponte dismissal may stand even if the plaintiff is not provided

notice and an opportunity to respond where it is clear that the

plaintiff cannot prevail and that any amendment would be

futile.” Bethea, 248 F. App’x at 333 (citing Chute v. Walker;
-281 F.3d 314, 319 (1lst Cir. 2002)) (additional citation omittéa);
Moreover, where civil rights claims are conce;ned, courts mﬁst
afford plaintiffs an opportunity to amend before dismissiﬂg with
prejudice unless doing so would be inequitabie or futile. See |

Fletcher-Harlee Corp. v. Pote Concrete Contractors, Inc., 482

F.3d 247, 251 (3d Cir. 2007).
ITI. Analysis
Plaintiff alleges that in connection with the foreclosure
of her home American Movers: (1) unlawfully entered her home

without a warrant; (2) “criminally removed property”; and (3)
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are currently in possession of “stolen goods” taken from
Plaintiff’s condominium unit. Plaintiff avers that American
Movers’ alleged actions viclate the Fourth and Fourteenth
Amendments of the Constitution, and 18 U.S.C. §§ 241 and 242.
Each of Plaintiff’s claims against American Movers fails.?3
First, American Movers is not a state actor, and thus,
Plaintiff’s constitutional claims fail as a matter of law.

See Blum v. Yaretsky, 457 U.S. 991, 1002 (1982) (noting

that Section 1983 excludes from its reach “merely private
conduct, no matter how discriminatory or wrongful”) (quoting

Shelley v. Kraemer, 334 U.S. 1, 13 (1948)); see also McCabe v. -

Mut. Aid Ambulance Serv., Inc., 2015 U.S. Dist. LEXIS 103766; at

*15, 2015 WL 4715260 (W.D. Pa. Aug. 7, 2015) ("It is well
recognized, that the Constitution protects citizens from.
infringement of their rights by the government, not by private

parties.”) (citing Flagg Bros., Inc. v. Brooks, 436 U.S. 149,

156 (1978)).4

3 The Court notes that, as stated above, it provided Plaintiff
with notice of its intention to dismiss Plaintiff’s claims
against American Movers, [Dkt. No. 153], and provided Plaintiff
an opportunity to show cause why the Court should not do so. The
Court will not provide Plaintiff with an opportunity to amend
because, as set forth above, Plaintiff’s Amended Complaint and
course of conduct has demonstrated that any attempt to do so
would be futile.

4 The Court notes that there are limited circumstances under
which a private party may be held to be a state actor. See
Vazquez v. City of Atl. City, No. 12-Cv-01752 RMB/AMD, 2014 WL
2920820, at *4 (D.N.J. June 27, 2014). These exceptions to the

6
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Moreover, to the extent Plaintiff alleges violations of 18
U.S.C. §§ 241 and 242, these are criminal statutes, and they do

not authorize private rights of action. See, e.g., Jung v. Bank

of Am., N.A., No. 3:16-CV-00704, 2016 WL 5929273, at *3 (M.D.

Pa. Aug. 2, 2016) (collecting cases discussing lack of private
right of action under criminal statutes).

In its April 13, 2018 Opinion and Order, [Dkt. Nos. 152,
153], the Court noted that “the only potentially viable claim
against American Movers would be one for conversion, a purely

”

state law claim,” and ordered that Plaintiff show cause why, if
the Court found that the only viable cause of action remaining
against American Movers is a state law conversion claim, the
Court should not decline to exercise supplemental jurisdiction
over that claim pursuant to 28 U.S.C. § 1367 (c) (3). Plaintiff
did not respond to the Court’s Order. As provided above,
Plaintiff has failed to state any claims against American Movers
that arise under federal law. Moreover, Plaintiff’s claims

against all other Defendants in this matter have been dismissed,

with prejudice. To the extent that Plaintiff has pleaded facts

general rule, however, require a “close nexus” between the State
and the challenged action, which is absent here. See Brentwood
Academy v. Tennessee Secondary School Athl. Ass'n, 531 U.S. 288,
296 (2001).
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that could give rise to a state cause of action, this Court will

decline to exercise supplemental Jjurisdiction over such claims.
Finally, in the Court’s September 21, 2017 Opinion, [Dkt.

No. 89], it noted that Plaintiff “has attempted to litigate her

grievances arising from her eviction in at least four federal

[~]

lawsuits, as well as other various filings in state court and
elsewhere,” and provided details about Plaintiff’s voluminous
filings in this and other courts concerniﬁg the same issues.
Because Plaintiff’s conduct had caused—and continues to cause—
the expenditure of “countless resources, judicial and
otherwise,” the Court ordered Plaintiff to show cause within
twenty days why her pattern of conduct “does not justify a
tailored pre-filing injunction” that provides as follows:

e Without prior leave of this Court, Plaintiff
Patricia Smalls should be prohibited, when proceeding
pro se, from filing any lawsuits against any of the
Defendants or others not yet named relating to the
loss of her apartment or personal belongings at
Riviera Towers;

e Leave of Court will be freely granted upon Plaintiff
showing through a properly filed petition that a
specific proposed filing (i) can survive a challenge
under Rule 12 of the Federal Rules of Civil Procedure
and (ii) is not barred by principles of claim or issue
preclusion;

* Plaintiff must attach a copy of the pre-filing
injunction to any subsequent pro se lawsuit that
relates to the loss of her apartment or personal
belongings at Riviera Towers; and
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a

o

* The injunction shall not apply to the filing of
timely notices of appeal of any decision rendered by
this Court in this action.
[See Dkt. Nos. 89 at 16-17, 90]. Plaintiff untimely filed a
response to the Court’s Order on October 31, 2017, merely
restating the allegations from her Complaint. [Dkt. No. 97].
Moreover, since the date of the Court’s Order, Plaintiff has
filed at least eleven letters addressed to various entities
making allegations of wrongdoing against the Defendants, the
Court, and others. In addition to these letters, the Court has
received ex parte communications from an individual named James
H. Graves III, seemingly at Plaintiff’s urging, [see Dkt. No.
123], and two defendants in this matter received a strange
letter, purportedly from someone at the Department of Justice,
requesting that they comply with non-existent subpoenas. [Dkt.
No. 140].5
A pre-filing injunction is an exception to the
general rule of free access to the courts and its use
against a pro se plaintiff must be approached with
caution. See In re Oliver, 682 F.2d 443, 445 (3d Cir.
1982). However, a District Court may enjoin a pro se
litigant from future filings so long as the injunction
complies with three requirements: (1) the litigant
must be continually abusing the judicial process; (2)
- the litigant must be given notice of the potential
injunction and an opportunity to oppose the court's

order; and (3) the injunction must be narrowly
tailored to fit the specific circumstances of the

5> This letter was not on Department of Justice letterhead, and
was simply signed “MC, DOJ.” Moreover, the letter was replete
with grammatical errors and made little sense.

9
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case. Brow v. Farrelly, 994 F.2d 1027, 1038 (3d Cir.
1993).

Grossberger v. Ruane, 535 F. App'x 84, 86 (3d Cir. 2013).

Here, between this Court and other state and federal
courts, Plaintiff has exhibited a pattern of relentlessly and
vexatiously filing meritless complaints, motions, and letters.
[See Dkt. No. 98 at 16-17; see also, e.g., Dkt. No. 161]. The
Court provided Plaintiff with notice of its intention to enter a
narrowly tailored injunction against her in its September 21,
2017 Opinion and Order, and provided Plaintiff an opportunity to
show cause why such an injunction should not be entered.
Plaintiff’s response to the Court’s Order was representative of
the type of nonresponsive and inflammatory filings Plaintiff has
continuously submitted in this case. Accordingly, the Court will
enter the narrowly tailored injunction outlined above.

III. Conclusion

For the foregoing reasons, Plaintiff’s claims against
American Movers will be dismissed, the Court will decline to
exercise supplemental jurisdiction over any potential state law
claims against American Movers, and judgment will be entered in
favor of American Movers. Moreover, the Court will issue a
limited pre-filing injunction preventing Plaintiff from filing

additional pro se suits concerning the loss of her unit or

10
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property at Riviera Towers without leave of this Court, which
shall be freely given if Plaintiff meets certain requirements.
s/ Renee Marie Bumb

RENEE MARIE BUMB
United States District Judge

DATED: July 19, 2018

11
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Present: SMITH, Chief Judge, AMBRO, JORDAN, KRAUSE, RESTREPO,
BIBAS, PORTER, PHIPPS, SCIRICA, and NYGAARD," Circuit Judges

The petition for rehearing filed by appellant in the above-entitled case having been
submitted to the judges who participated in the decision of this Court and to all the other
available circuit judges of the circuit in regular active service, and no judge who
concurred in the decision having asked for rehearing, and a majority of the judges of the
circuit in regular service not having voted for rehearing, the petition for rehearing by the

panel and the Court en banc, is denied.

BY THE COURT,

s/ Richard L. Nygaard
Circuit Judge

Dated: October 18, 2019
Lmr/cc: Patricia Smalls
Steven C. DePalma
Christopher E. Hartmann
Daniel McKenna

Gregg P. Tabakin
Andrew C. Munger
Marshall D. Bilder
David P. Skand

Robert E. Levy

Marc C. Singer

Anthony Jan-Huan Sun
Benjamin H. Torrance
Itza G. Wilson

Walter H. Iacovone

* Pursuant to Third Circuit I.O.P. 9.5.3, Judge Anthony J. Scirica’s and Judge Richard L.
Nygaard’s votes are limited to panel rehearing.



