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Michael Jefferson #190620 
Red Rock Correctional Center 
1752 East Arica Road 
Eloy, Arizona 85131 

UNITED STATES SUPREME COURT 

ON PETITION FOR WRIT OF CERTORARI 
TO THE UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

MICHAEL ANTHONY JEFFERSON 
APPELLANT, 

VS. 

DAIVD SHINN, et. al. 
Appellee. 

S. CT NO. 19-6869 
9TH Cir. NO. 19-15487 

APPLICATION TO INDIVIDUAL 
JUSTICES 

HONORABLE WILLIAM C. CANBY JR. 
HONORABLE SIDNEY R. THOMAS 

INTRODUCTION 

Pursuant to Rule 22 of the Rules of the United States Supreme Court, Petitioner hereby 

submits an Application to Individual Justices of the United States Court of Appeals for the Ninth 

Circuit to resolve a conflict on an issue that was decided differently by Justices William C. Canby 

Jr. and Sidney R. Thomas in the case of US v. Jenkins, 564 F. 3d 694 (9th Cir. 2007). Petitioner 
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was denied a Certificate of Appealability (COA) on the same issue presented in Petitioner's 

Application for a Writ of Habeas Corpus. These Justices of the 9th Circuit have the authority to 

grant the relief requested in the form of a COA, and allow an appeal to proceed. 

THE REASON JUSTICES SHOULD GRANT RELIEF REQUESTED 

Petitioner was recently denied a Certificate of Appealability in the Ninth Circuit Court of 

Appeals, and Petitioner is currently on certiorari to the United States Supreme Court from a 

Writ of Habeas Corpus from the State of Arizona and. 

Petitioner was convicted in the Superior Court of Arizona by a jury trial for money 

laundering in the first degree, control of an illegal enterprise, 3 counts of aggravated identity 

theft, trafficking in stolen identities, and fraud schemes and artifices. Petitioner was sentenced 

to 31.5 years for these crimes and committed to the custody of the Arizona Department of 

Corrections on January 27, 2012. 

All appeals and Rule 32 Post-Conviction proceedings were denied and the Arizona 

District Court denied relief and a COA. Petitioner appealed to the Ninth Circuit Court of Appeals 

on March 18, 2019. On September 13, 2019, the 9th Circuit denied the application for a 

Certificate of Appealability and a rehearing en banc. Petitioner is now on a Writ of Certiorari 

and now submits to Justices William C. Canby Jr. and Sidney R. Thomas an issue raised that is in 

conflict within the Ninth Circuit and other Circuit Courts, as well as, the United State Supreme 

Court Authorities. 
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All the claims raised in the Habeas Corpus were properly exhausted and this case has no 

procedural or preclusion issues. The main focus is to obtain a Certificate of Appealability on a 

major issue that is a very serious constitutional violation. Petitioner had made a substantial 

showing of a denial of a constitutional right pursuant to Miller-El v. Cockrell, 537 U.S. 322, 123 

S. Ct. 1029 (2003) and the claim raised is of national importance and the Supreme Court has not 

had a case of this magnitude since 1978 in the case of Bordenkircher v. Haves, 433 U.S. 357, 

364 (1978) regarding vindictive prosecution, and there is no recorded precedent on ineffective 

assistance of counsel in habeas corpus proceeding regarding vindictive prosecution. Petitioner's 

case regarding vindictive prosecution has the same set of circumstances as the case of U.S. v. 

Jenkins. 564 F. 3d 694 (9th Cir. 2007), which was decided by William C. Canby Jr. and Sidney R. 

Thomas. The only difference is that, in Petitioner's case, ineffective assistance of counsel led to 

counsel missing the fact that Petitioner was punished for exercising his constitutional rights on 

a successful motion to suppress. The District Court, M. Smith, and Hurwitz on the 9th Circuit 

panel did not properly consider the evidence Petitioner provided in support of his vindictive 

prosecution and speedy trial claim. The District Court should have resolved the claims 

differently. 

TIMING AND FACTS ON VINDICTIVE FILING 

in the present case, there is a conflict with this issue within this Circuit and the claim of 

vindictive prosecution has been decided differently by different panels of the 9th Circuit and is 

in direct conflict with Authorities of both U.S. Court of Appeals and Supreme Court of the 

United States. The case of U.S. v. Jenkins, 564 F. 3d 694 (9th Cir. 2007) has the same set of 

circumstances as Petitioner's case. In the Jenkins' case, the Court determined that the filing of 
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charges after Jenkins testified in her own defense at her separate marijuana smuggling trial 

created an appearance of vindictiveness, as well as the timing of the charges, and the Court 

ruled that dismissal was appropriate action. Petitioner, in this present case, has the same set of 

circumstances regarding the appearance of vindictiveness and the timing of the charges being 

filed against him. Right after Petitioner exercised his right and won a motion to suppress he was 

immediately arrested in Court on a case that was in the government possession for nearly 5 

years prior. (See Exhibit A Court Docket, this shows the timing of the charges being filed after 

the successful motion to suppress) The charges were brought in retaliation for Petitioner 

exercising his constitutional right on a motion to suppress, which he won. After Petitioner won 

the case, the prosecutor entered the Court room and cussed at Petitioner's Attorney Terrea L. 

Arnwine for winning on the motion to suppress. The prosecutor said to Attorney Terrea L. 

Arnwine, "bitch you won that case let's see you win this one!" The prosecutor then filed the 

charges in hostility and had Petitioner arrested in the Court room and immediately taken into 

custody. (See Attorney Arnwine's affidavit Exhibit 13_, who litigated the case on a motion to 

suppress in CR 2009=179875-001DT. This also proves the timing of the charges were filed after 

the successful motion to suppress.) At any point in Petitioner's case, the government could 

have charged Petitioner with the fraud charges, which it was well aware of nearly 5 years 

earlier, yet it chose to pursue the harsher charges only after Petitioner's successful suppression 

motion. (See U.S. v. Groves 571 F.2d 456 (1978)) The circumstances in Jenkins' case are similar 

to Petitioner's case. Jenkins was charged with additional charges only after she testified in her 

smuggling case as Petitioner, in this case, was charged with additional charges only after he 

won his motion to suppress on charges the State knew about 5 years prior. Another factor is 
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since this case was pending for so long, there is a reasonably likelihood that the State would not 

have brought the fraud charges had not Petitioner moved to suppress the illegally seized 

evidence in another case. The appearance of vindictiveness results only where as a practical 

matter there is a realistic or reasonable likelihood of prosecutorial conduct that would not have 

occurred but for hostility or a punitive animus toward the defendant because he has exercised 

his specific legal rights. (See U.S. v. Goodwin, 4547 U.S. 368 (1982) and Blackledge v. Perry, 417 

U.S. 21 1974) 

Another case that is similar to Petitioner's case is out of the 6th Circuit Court of Appeals in 

United. State v. Nadeau, 734 F .3d 561 (6th Cir. 2013), Petitioner in that case was punished for 

exercising his rights on a motion to suppress and the Court determined that the government's 

decision to charge the defendant after his successful motion to suppress created a presumption 

of prosecutorial vindictiveness in as much as there was a realistic likelihood that the additional 

charges were filed in retaliation for his successful motion to suppress. These are the same set of 

circumstances in Petitioner's case and counsel was ineffective for failing to investigate this 

claim and move for dismissal regarding vindictive prosecution. This case is of importance 

because punishing defendants for exercising legally protected rights is insidious and a violation 

of due process under the 14th Amendment of the United States Constitution. (See Exhibit C 

which shows the Jenkins case) 
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RELIEF REQUEST 

Since Judges William C. Canby Jr. and Sidney R. Thomas are familiar with this type of 

issue and have ruled on this same issue in the past Petitioner humbly asks these Honorable 

Justices to grant or recommend relief to be granted in the form of a Certificate of Appealability 

and allow full briefing in the 9th Circuit because Petitioner has made a substantial showing of a 

denial of a constitutional right and is entitled to a COA. 

CERTIFICATE OF SERVICE 

A copy of this Application was forwarded to the following parties on 12 / 19 / 2019. 

Office of the Clerk of the 
Supreme Court of the 
United States 
Washington, DC 20543-0001 

Attorney General's Office 
Terry M. Crist III 
Criminal Appeals Section 
2005 N. Central Avenue 
Phoenix, Arizona 85004-1580 

Signature 

Date  12//g/26/1  
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CRIMINAL CASE-- DOCKET DISPLAY 

.CR2009179875 001 DT 

DOCKET EVENTS 
Docketed 11enl.d.gt. P. lb, • Awketnre""' " " "' 

11 /4.7/194010 7/19/ible 7/15/2010 042 - ME Case Dismissed - Pull 

7114/2010 ••• • 7/14/2010 7/02010 005 - ME: Rearing 

7/14/2010 7/14/2010 ' MTD Motion To Dismiss 
Note: WITHOUT PREJUDICE 

7/13/2010 7/13/2010 STA- Statement 

Flied By 
Therourt 
The Court 
Bradley Francis Pam 

Bradley Francis Pony 
Note: JOINT PRETRIAL STATEMENT 

7/9/2010 7/14/2010 EEL-Reply Tema Anrwine 
Note: TO STATES RESPONSE TO MOTION TO SUPPRESS 

7/9/2010 7/14/2010 WSR - Worksheet The Court 
Ittiik 'MAIMED* 

7/9/2e10 7/15/2010 EKW - Waits Work Sheet The Court 

7/.6/2010 7/6/2010 7/2/2010 003 -ME: Hearing Reset The Cloud 

7/1/2010 7/2/2010 RES Response Tema Amv/ine 
Note: TO MOTENd TO CONTINUE 

6/302010 6/30/2010 MCO - Motion To Continue Bradley Franck Pony 
Note: 

6/23/2010 6/234010 6/22/2010 088 -ME: Case Transferred . The C.ourt 

64112010 6/21/2010 RES Response Bradley Francis Perry 

Note: TO bdtYliONtO SUPPRESS 

6/17/2010 6/17/2010 6/16/2010 056 -ME: fearing Set . The Court 

YI/2Q10 ' 6/9/2010 MOT-Motion Tina Arnwhm 

Note: TO SUPPRESS 
54112510 5121/2010 5/12/2010 027 - DM Pretrial Conference The Court 

5/18/2010 5/18/2010 5/6/2010 083 - ME: Conference Reset/Cont The Court 

5/12/2010 548/2010 STA- Statement The Court 

Note: COMPREHENSIVE PEtETEIAL CONS/ 

41910 --- 41912010„ 4/7/3010 194 : Tsui's!. Psetdil Ombra= The Court . . 41.• .
1 

416/2010. 4/6/2010 14.61- Allegation Bradley Francis Peny 
Note: OP PRIOR FELONY CONVICTION 

.• 4/612010 46/2010 RQR - Request For Heating Bmdley Francis Perry 

Note: RULE 609 
4/6/2010 4/6/2010 ACO - Allegation ofIlistorical Nom Bradley Francis Perry 

Note: 
4/6/2010 4/6/2010 AOP Allegation.ofPalorDatterous and kir More T Bradley Francis Perry 

Note: 
4/6/2010 4/6/2010 DAR- Nod= of Disclosure and Request for Discloses Bradley Francis Perry 

Note: 

345/2010 3/15/2010 3/3/2010 073 -ME: Motion Withdrawn The Court 

2/26/2010 2/26/2010 2/23/2010 152-ME: Net Guilty Plea Maki The Court 

2/23/2010 3/1/2010 V/PH - Waiver OfPreliminary Hearing The Court 

COC Summary Report Vest= {CROSTU 1.0.1} Wednesday. 31 October. 2042 
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133  

CR2010135286 001 SE 

Mute: Maio tip Quash Bench Warrant 

- 2/22/2011 2/22/2011 2/15/2011 099 - ME: Withdrawal Of Counsel 

2/15/2011 2/17/2011 OCW - Order for Withdrawal of Counsel 

2/8/2014 2/11/2011 MEW - Motion For Withdnrw of comsat 

1/31/2011 1/31/2011 1/2512011 027 - ME: Pretrial Conference 

12/712010 12/7/2010 12/2/2010 591 - ME: Complex Case/Trial 1 Setting 

12/2/2010 . 1216/2010 • STA- Statement 

Afore: COMPREEENSIVE PRETRIAL CONFERENCE / 

1113/2010 11/3/2010 11/212010 194 : Mc Initial Pretrial Conference 

10/1412010 10/15/2010 MOT-Motion. 

Note: TO DESIGNATE CASE AS COMPLEX 

9/16/2010 9/164010 • 9/13/2010 152 -IVLE: Not Guilty Plea Anaign 

8/30/2010 9/1/2010 NAR- Notice Of Appearance 

8117/2010 8/17/2010 8116/2010 056 - ME: Hearing Set 

8/1612010 8/17/2010 ORD -Order 

Rate: ACCEPTING THE WAIVER OF PRLIM1NARY HEARING 

' 8/16/2010 8/17/2010 INF - Information 

8/10/2010 8/10/2010 NOT -Notice 

Net& OF wrraDRAwAL 

8/9/2010 8/9/2010 816/2010 584 - ME: Preliminary Heath* Continued 

816/2010 819/2010. NAIL-Notice OrAppootance 

8/6/2010 819/2010 REQ- Regaten 

Mete: FOR DISCLOSURE 

W6/2010 8/9/2010 NOT Notice 

Nate: OF DEFENSES 

11/612010 8/10/2010 

7/27/2010 7/29/2010 

747/2010 7/27/2010 7123/2010 

7/2.612M 

'.7119010 
7/13/2010 7/13/2010 DCO Dhect Complaint 

t  7/2812010. 
7/194010 

OTC — Order to Continue 

FIN- Financial le:motion 

029 - ME: Status Conference 

'Kg Priler '.F1(2,114'4' 

• 
The Court . 
The Court 
Mlle Michael Williams 

The Court 

The Court 

The Court 

The Court 
Anne Michael Williams 

The Cow • 

Anne Michael Williams 

The Court 
The Court 

RICHARD MROMLEY 

Telma Antwitte 

The Court 

Tenea Asnwine 

Tama Amine 

Tama Arawina 

The Court 
The Court 

The Court 
The Court 

cavort AITORNEY C 

• 
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Cr.imlital Court Case Information - Case History 

' -The Judicial Branch of Arizona, Maricopa County 
L.,. •  1  Search j 

_Criminal Court Case Information - Case History 

Case Type: Criminal 

Party Name Number 
State Of Arizona - (1) 

Michael Anthony Jefferson - (2) 

Case Information 
Location: Southeast 

Party Information 
Relationship Sex Attorney 
Plaintiff WA County Attorney, Maricopa 

Defendant M Debrigkia, Ronald 

Judge Cake 

Unit CR2010-135258-001 

• 

e Da 
412.008' 

3/412008 ••• 
11/1/2008y 
1/1/2007 
41312007 
10/19/2000 

\,\5/4/2008** 

•• 
Party Name 
Michael Anthony Jefferson 
Michael Anthony Jefferson 
Michael Anthony Jefferson 
Michael Anthony Jefferson 

. Michael Anthony Jefferson 
Michael Anthony Jefferson 
Michael Anthony Jefferson 

Disposition Infomiatio 
ARSCode Description 
43-2312 (P3) ILLEGAL CONTROL OF ENTERPRISE 
13-2317 (F2) MONEY LAUNDERING 
13-2310 (F2) FRAUDULENT SCHEMES/ARTIFICE 
13-2009 (F3) AGG TAKING ID-PERSON/ENTITY 
132010 (F2) TRAFFICKING ID-PERSON/ENTIIY 
13-2009 (F3) AGG TAKING ID-PERSOWENTITY 
13-2009 (F3) AGG TAKING 10-PERSON/ENTITY 

Disposition Code Disposition 
Guilty By Jury Guilty By Jury 

Ay By Jury Guilty ByJu 
Ity By  Jury Guilty By Ju 
tty Sy Jury Guilty By J 

ugly By Jury Guilty By J 
ullty By Jury Guilty By Ju 

Guilty By Jury Guilty ByJury  

;61577\i 
0/28/2011 1 • 

10/26/2011 t 
10/2812011
1012812011 
lormaly . 
10/26/2011 
0/2612011 

Case Documents 
Filing Date Description Docket Date Filing Party 
6/1712013 906 - ME: Correspondence Received By Court - Party (001) 6/17/2013 
5/13/2013 PPM — Pro Per Motion/Notice/Man - Party (001) 5/14/2013 Defendant (2) 
NOTE: MOTION TO STAY RULE 32 POST CONVICTION REUEF UNTIL DIRECT APPEAL IS FINAL vatiour PREJUDICE 
Bn0/2013 PPM —:Pm Per Motion/Notice/Mail - Party (001) • 5113/2013. Defendant (2) 
NOTE LETTER • 
13/772013 905 -ME: Correspondence Received By Court- Party (001) 5/7/2013 
q/2/2013 598: Me: Rule 32 Per (trial) - Party (001) 51212013 

.4/17/2013 PPM — Pro Per Motion/Notice/Mail - Party (001) 4/1912013 
NOTE: MOTION FOR MISTRIAL AND DISMISSAL BASED ON PROSECUTION MISCONDUCT 
4/17/2013 PPM — Pro Per Motion/Notice/MA - Party (001) 4/19/2013 
NOTE: MOTION TO COMPEL DISCOVERY • 
4/12/2013 PPM — Pm Per Motion/Notice/Mall - Party (001) 4/1812013 Defendant (2) 
NOTE: MOTION TO PROVIDE DISCOVERY 
4/8/2013 NM - Notice Of Appearance - Party (001) 4/8/2013 
NOTE: OFFICE OF CONTRACT COUNSEL 
3/12/2013 PPM —Pro Per Motion/Notice/Mail - Party (Q) 3/13/2013 
NOTE: NOTICE OF INEFFECTIVE ASSISTANCE OF TRIAL COUNSEL 
3/12/2013 PPM — Pm Per MotIon/NottoofMall - Party (001) 3114/2013 
NOTE: NOTICE OF INEFFECTIVE ASSISTANCE OF APPELLATE COUNSEL 
3/6/2013 ALT - Appeals Letter Of Transmittal - Party(001) 3/11/2013 
318/2013 CAD- Court Of Appeals Order - Patty (001) 3/1112013 
NOTE: DECLINING TO ACCEPT JURISDICTION OF SPECIAL ACTION 
1131/2013 019 -ME: Ruling - Party (001) 1/3112013 
1/29/2013 CAO - Court Of Appeals Order- Party (001) 2/412013 
NOTE: DECLINING TO ACCEPT JURISDICTION OF SPECIAL ACTION 
1/23/2013 PPM — Pro Per Motion/Notice/Mail - Party (001) 2/25/2013 
1/9/2013 PPM — Pro Per Motion/Notice/Mall - Pasty (001) 1/11/2013 
NOTE: NOTICE OF PREJUDICIAL DELAY ON DIRECT APPEAL 
1/9/2013 PPM — Pro Per Motion/Notice/Mall - Party (001) 1/1112013 

- NOTE NOTICE OF HARRASSMENT BY PROSECUTING ATTORNEY MANE ROBY AND DETECTWE JEREMIAH STOUT 
1/912013 PPM —Pro Per Motion/Notice/Mail - Party (001) 1/11/2013 

Defendant (2) 

Defendant (2) 

Defendard (2) 

Defendant (it) 

Defendant (2) 
Defendant () I 

DefondOrli (2) 

Defendant (2) 

NOTE: NOTICE OF SPEEDY TRIAL RIGHTS VIOLATION AND vINDICTIVE/SELCTIVE PROSECUTION 
1/9/2b.13 PPM — Pro Per Motion/Notion/Ian - Party (001) 
NOTE: NOTICE OF EX PARTE COMMUNICATION VIOLATION 
1212112012 905 - ME: Correspondence Received By Court - Party (001) 
iruarvnt PPM — Pat Par SAM intiltinlitWitita0 Party (MI 1 

httliftilwerwsuparrormrt.markopa.govitlocket/CrtrolnalCounCases/casetriffmotRcaseNombertICR2010-135285 

1/11/2013 Defendant (2) 

12/21/2012 
teuv9ns, flestantleml Iy1 
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So: you think they are 'goi
ng Irod 

There was an argument betw
een Ms. Roby and My attorn

alr, 

and, you knoW, that's ano
ther issue with this mali

cious 

prosecution. 

THE COVRT 

be0ause of that? 

THE DEFENpANT:: It ie a lot of •stuff. The 

detective has been harass
ing me. .1 think that he 

might 

have a record as well for
 the setae thing. There i

a just 

lot Of issues in this cas
e that involve that a lot

 of 

zliSdovOrY has tb he oOnte
Sted. 

THE COURT: Okay. Well, l
et Me tell you What 

happen's. I think that yo
ur attorney is going to t

ry to 

talk. ms. .Roby into giving y
ou an etansion past today 

to' 

16 
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19.  
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23 

24 

25 
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5 

7 
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11 
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14 

15 
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illegal stuff to me. So I
 am just trying to get an

 

investigation going, mali
cious prosecution, that I

'eeel 

has taken place. 

THE CQURT!.  What is it .ab
ut you that you think 

that they particularly gi
ve a crap about you? 

THE DEPENDANT: 'Well, the
re Was another matter 

that I was attending. Sept
ember la, I'rant to .say, 

2009, 

was it court• on another p
atter, and as I Va0 dealin

g- With 

that matter, you knbw, the
 case was in-my favo:r, an

d there 

was a little disturbanOa 
in the courtroom, atd I w

as 

arrested that day. And I 
called a couple attorneys

 about 

it, and they said It Was l
ike .a vindictive type of 

thing. 
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SWORN AFFIDAVIT 

I, Terrea L. Amwine, Attorney-at-Law, under oath do swear that the letter dated March 19, 2014 

is an accurate accounting of events as they unfolded on July 9, 2010. This letter reflects the 

events to the best of my recollection. 

TerreaLAmwine 
(Atm (tit  2o/  

March 19, 2014 

(6"1.41711264444411  
Notary Public Date 

SBAL 

BEVERLY R MCCABE 
flataw__Polikt-tildodAncoos 

It4ARICORACOMY 
MyetandadonEnptro 

P0187•21116 



TERREA. L ARNWINE, P.L.L.C. 
&army at Law 

March 19, 2014 

RE: Michael Jefferson 
Letter and Affidavit of Events July 9, 2010*  

practic fre In Faintly, 
Juvenile and animal Lati,  

TO Whom It May Concern; 

My name is Terrea L. Arnvvine. Michael Jefferson has asked me to recount under oath what 

occurred in July of 2010 following an evidentiary heating on CR2009.179875.001DT where 

represented him. 
• 
On July 9, 2010, an evidentiary hearing on a motion to suppress took place. The same day the 

Honorable Judge Robert Oottsfleld found in favor of my client Michael Jefferson on the motion 

to suppress. Ibis ruling was filed on July 14, 2010. On July 15, 2010 the day of trial, the State 

moved to dismiss the matter with the Honorable Judge Warren Granville granting the same. The 

record reflects the filing of this minute entry on July 19, 2010. 

On July 9, 2010, following the evidentiary Waring and after the Honorable Judge Robert 

Gottsfield left the bench, my client was taken into custody by Chandler Police Agency officers (I 

believe dile was the police agency) in open court. My client was subject to pretrial services 

throughout the case. I asked immediately what was going on as this was not expected and was 

done in open court. The courtroom was fill of people. My client was blind-sided. I could not 

tell him what or why this happened as it did. Deputy County Attorney Bradley Francis Perry 

litigated the evidentiary hearing. However, another female Deputy Couaty Attorney was present 

and was vocal throughout the evidentiary hearing. She was also present at the time my client 

was taken into custody. I still do not know who she was. 

According to the Maricopa County Superior Court website, a direct complaint was filed on July 

13, 2010. Ibave attached the minute entries relevant to the facts as well as the Case History. 

I have attached a sworn affidavit to these facts. 

Respectfully submitted. 

altilaRAG 

Terrea L. Arnwine, Attorney at Law 

Enclosures: 
July 14, 2010 tarot° Entry 
J• uly 19, 2010 Minute Entry 
Case History 

wwwiTerreailrowina-com 

5777 south Rural Road, Suite &Taupe, Asizona 85283 • 01Sx 480-730-5777 • Ear 480-2a-9815 • C41480461-6695 
TeronAmwiacLawinox.I•let 



Michael  K. hams, Cie& of Court 
***Electronically Filed 

07/14t2010 8:00 AM 
SUPERIOR COURT OF ARIZONA 

MARICOPA COUNTY 

CR2009-179875-001.  DT 

HONORABLE ROBERT L. GOTISFIELD 

STATE OF ARIZONA 

v. 

MICHAEL A JEFFERSON (001) 

07/09/2010 

CLERK OF THE COURT 
T. Henninger 

Deputy 

BRADLEY FRANCIS PERRY 

TERREA ARNWINE 

PRETRIAL SERVICES AGENCY-CCC 
VICTIM SERVICES DIV-CA-CCC 

MINUTE ENTRY 

8:39 a.m. 

State's Attorney: 
Defendant's Attorney: 
Defendant 
Court Reporter:  

Bradley Perry 
Terrea Arming 
Present 
Kimberly McAndrews 

Prior to commencement defendant's exhibits 1 and 2 are marked for identification. 

This is the time set for evidentiary hearing motion to suppress. 

FILED: Reply to State's Response to Motion to Suppress 

Joshua Waldeck is sworn and testifies. 

The witness makes an In court identification of the defendant 

Defendant's exhibits 1 and 2 are offered and admitted into evidence. 

Docket Code 005 Ron R000D Page I 
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SUPERIOR. COURT OF ARIZONA 
MAR ICOPA COUNTY 

CR2009-179875-001 DT 07/09/2010 

The witness is excused. 

Argument is heard. 

IT IS ORDERED taking the matter under advisement. 

Based on state's oral motion to take physical evidence (defendant's fingerprints) this date 

and there being no objection by the defendant, 

IT IS FURTHER ORDERED granting state's motion to take physical evidence 
(defendant's fingerprints). 

IT IS FURTHER ORDERED affirming trial on 7115/10 at 8:00 am. before the Master 

Calendar Assignment Judge, Central Court Building, Courtroom 703. 

LAST DAY REMAINS: 8122110 

IT IS FURTHER. ORDERED affirming prior release order!. 

FILED: Exhibit Worksheet; Trial Worksheet 

This case is eFiling eligible: http://www.clerkofitourt.maricopa.gov/efiling/dehnlasp  

9:46 a.m. Matter concludes. 

LATER: 

After reviewing defense motion , response and reply and after considering the evidence 
admitted at the hearing, the court agrees with the defense and grants defendant's motion to 

suppress. 

The testimony showed the defendant's vehicle was running, ha lights were of4 it was 

midnight, there was movement in the vehicle, and the officer hew there had been a theft from a 
vehicle close to that location about an hour before. It was also established that the vehicle was 
not improperly parked as in the City of Surprise vehicles may park in bicycle lanes. 

The officer attempted to make an investigatory stop. The defendant could masonably 
conclude, however, that he was not free to leave when the officer made a u-turn and parked

•   directly behind the defendant's vehicle and put on his spotlight which lit up the entire interior of 

Docket Code 005 Form ROCOD Page 2 



SUPERIOR. COURT OP ARIZONA 
MARICOPA COUNTY 

CR2009-179875-001 DT 07/09/2010 

the vehicle, admittedly and understandably for officer safety. There was at that time no 

reasonable suspicion founded on specific and articulable facts that defendant was engaged in 

criminal activity. Only when the defendant rolled down his window did the officer smell a 

strong odor of marijuana. 

The court is aware that the reasonable suspicion standard fbrjustifying an investigative 

stop is a lower standard than that required for probable cause to make an arrest and it requires a 

showing considerably less than a preponderance of the evidence.. Arizona v Johnson, 129 S. Ct. 

781(2009); State v. Fornof 218 Ariz 74, 76,179 P.3c1954, 956 (App. 2008), rev. denied; State 

v. Ramsey, 223 Ark. 480, 224 P.3d 977 (App.2010). Ramsey is one of the most recent Terry 

stop Arizona cases and the evidence there was much more than presented here even when the 

instant case is viewed in the context of the totality of all the relevant circumstances. 

See also; State v. Rick :reek 187 Ariz. 501, 930 P.2d 1304 (1997); State v. Rogers, 186 

Ariz. 508, 924 P.241027 (1996); Staley. Canales, 222 Ark. 493, 217 P.3d 836 (App. 2009); 

State v. Livingston, 206 Ariz. 145, 75 P.3d 100 (App. 2003), rev. denied; State v. o5intai4 197 

Ariz. 10, 3 P.2d 392 (App. 2000); State v. Stricldin 191 Ariz. 245, 955 P.2d I (App.1996). 

Docket Code 005 Form R000D Page 3 
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U.b. V. J.E.N.KINS I DU* r.Ja ow+ vuu 1.3(107,11 t L7o tar.ostv.a.vait ..1131 we 11. 

0=4 for Its Car 

Sitree R. Castetteo A Ides NalloystssisainriftdAYIStstantartstm San Okget, CA, far the phintlfi f-appellsnt 

Maras a Mkt* SarDle,p; CA, to thedsfeneltazt-welleit 

Sew: WILLIAM C award& and &DACIA 21,10SUS Cferultitrees, anti StrIAMVII a CONI04121strIctitufges 

Opinion by Judge CANBY: Partial DissentbyludgetONLON. 

ORDER AMENDING OPINION MW MENDED OPINION 

ORDER 

Thentalattp Wilton filed by thb courtott July :712007e ElleolL 1211677. is amended  ss toitostss 

At dip op. p.8669, delete diamond and third sentences entire pap and the Inducted calatinns end saaMheileals (Outs delaingthetnatecialbentredus 

°The faathat separatedinges —"and ending 6... frornassodateltedividiude),and Wan the fallacies:as:age Incline °Ole deleted postent s 

The goermnsent saw on united states v.pdarnnes, pas P.2d 663 (9th as4986). Madan dud United States v.ftobiton, 664tal 1270. 1272 ON* 

Cis 49S0, for the proposition that, U8SIX2234 charge is unrelated to thongs; ti Presamplion of vituNctieeness does net alto Maine; WU 0.2d at 

669. Robison. however, mailed= that relatedness of the charges lend:her &positive= essential to prove vindialveness. Robison, 664 Eld at 

1272 (ejad= omitted); accord Craves, go PM at au. (dating that the fact that a second chase is unrelated ts not controlling In any ace ce 

&positive on the quanton of vindictiveness). Although Wainer certainly supports the maiden that the me filing of a second, unrelated 

Chase after a Oat charge does not give rise to a presumption of dridictIveress, we do not lead Mohr= as holding that a piesumption of 

vtadtctivenesasannevrsa fteWhen d21 second elands unrelated tothe Gut And Martinet depended in lama paten diefaa thattdatines could 

have exercised no Tight Snag (Kati Cokeado trial drat woidditave affected the tadricqualld Mama Indictotelit• Mato. 7SS Fad ut  6704 see 

also Robison, 644P.24 at 1372 (finding that Robison has tilled to danonstrata any connection between the foradse of peocedutal tights In pia 

poseculionsand the ftdeml prosecution challenged lore.).here, In ammo, faiths' moistener atglittotedifythat die thought glossas cane 

agab smuggling aliens ears easily be 'Mendes leggadeg the filtngof the alien smuggling charges. Thepatition of the United State forteleming 

en bane is pending and has net been toted on. No additional pedants for attivoing may be filed because of this amendment. OPINION C.21111Y, 

Matt ledge Tlie United States meals the Mulct twittra dISMIssal of sa Indictment of ShasonAnn knits; fa alien anugglIng.The ground of 

&swimi was the enwaance of vIndictive prosocation. Wild= vat apprehended twice lot attempting to cress the ii.S.44a610 beau while 

driving a voiddetIontitinhistmdocurnented aliens. Roth delesdaddostateddistatie had beenpaht to ddvathe caraaoss &abraded:he las not 

charged with Wei eche& Amon duos Molts toter, Ii. dos was apprehended white attempting to cross the border as a passenger In s vehicle 

contain's:goodies:a, Shamed thrst etched beat paid toddvathe car. width ehebellevcd contalned illegal aliens, mass theborder.feeldas sae 

dodged with haportatian of madjaana. At trial, she testified In Wows defense and maintained that she believed the vehicle In Which shahs& 

been a passenger contalned Mega! Wass because alto harl been paid en two pod= occasions to smuggle aliens. While dialing was dellberobig, 

the government tiled eNen aneggling chaps against icaldrisln connection tvith ha Rut twoborder apprehandonoThr distsittanutfoand that 

the prosecutor's conduct treated the appearance of vindictive prose:Won bemuse the dim smuggling charges tam brought only after leoldas 

exaciad het dolt to testify In ha own defense at her separate =pan areagglIng trial We affirm. We conclude that, because the garniment 

could have prosecuted leolthis fog alien smuggling well before die presented ber thseny of adman at the raeriluatie smuggling tdal, the disilegot 

the chases created the appearance of vindiniamess.The govemment's assertion that Its case against leniiins was much tamer after her Ia-

cono admission does not suffice to dispel the appearance of eindietiveners. We therefore conclude that the huromind shoUld be dismissed. I. 

Factual and Procedural gariqpound On October ig, 2004,  Shalom Ann RAW, *linked States citizen, attempted to otter Outfaced Slates at Ike 

San taro prat of anttp, dig  a white Nada. The afloat inspecting her vehicle discovered two non-dtlseris conceded in the stunk. When 

quesdoned, heed= stets, that :filched ban effaced $406 hymnals namedPablo Inexchenge foriningleg the undectunaned individnals Into the 

=atm The next day, ;amides attempted to mita the United States &Mega Dodge Comm The inspecting officer discovered two non.thiseas 

conceded in thebadi ofthe width Janda wat hoed bikandawanings, walvedhentsins, and steed Cho diem drivIngthe vabide across the 

border in asrharga fa Stott front e man named Pant. ;sondes fold that die did not know that theca contained ftlagal aliens, but that the was 

aware that it Is litegal to transport undocumented Individuate fete the Vatted States. The went: mat did not press charges at diadem against 

lenidas far the October tg and October 26 teddents. On fanuaty 9,  sot% Unita attempted to enter the Wad States es a passenger In 111989 

Dap Ram van Aitken bytiar husband. A search of *even tunoveted medium concealed in the interiorpands, srealfacompanmait, and radii. 

compartment of the van. Patina was given blinuide warnings end waived herds/its. Sheen/al that else had ken paid SSoo by a Wonsan named 

Made to 122sg en nationalised alien across theborder, and that shebeileved thevehicle contained an undonmiented allen.laiddus also Editing 

she had beenpaid by a roan named Pablo to woggle aliens on two medusa ormatone, end that die bed beat asprehendol.Tbe agentinterviewing 

lenidna on Annoy 9 possessed records detailing ha previous alien sinuilidlog attests. Ielgdos was eattlied with isePottiell mutt= Et% vittdori 

of at U.S.C. 66 951, 96 0.2t Wei 002Pdi MS, Ienliins testified that she did not know that do Veit tontainedniatiluana !Nemo dui Waved she 

was inreiggliog inidatimented aliens. Misstated diat Ached met Maria, the woman who pad ha to ddve across the border onianumg 9, through 

Pablo, the =an who prawn* had hired her to smuggle alters. Special Agent Claw testified that When be questioned brides on Pain* 9, she 

told him that abetted attempted unitucassfully to smuggle aliens on two previous ocradons. The NW began deliberation on Asa 6 but did not 

reach a vadla by the end of the day.tAt MO pm., the government flied a complaint thargtagieddria with smuggling one of the nadraimented 

diens involved in the October 20, 2006. incident. fenidas subsequently was Indicted far smuggling all four of the individuals involved In the 

October 3.9 and 20 incidents. She pled naval, to the alien einussititS etiente& Rudd= moved to and= the elieu =MOM indictment en  the 

ground of debate* prosecution, arguing that the charges Were brought only after she elected as tartly in her defense at the readruana 
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importation trial. The Assistant United States Attorney who filed the alien smuggling themes roast Maid= testified at the mutton hearing. He 

conceded that the united states could hava charged Jenkins with alien smuggling both at the than of bar October apprehensions end at the time 

that the marijuana charges were !Med, but he escorted that lerddrts's In-court testimony greatly strengthened the govenuttenes case. The district 

court granted ferthinses motion to dismiss the Indictment. The came noted that the government had bean aware of Widnes ellen eatuggling 

activities well before it deeided to file thanes, end that lenkteses In-mutt testimony MS net vita) to the gesranunenes case. The court expietned 

that itatuling was a proptwiettic measure intended to preveitt the chilling eta defendant's Alley totekethewitutss stand.etegavenunent flied 

an unsuteeteful motion for reconsiderstion of the dtstelet mu is decide:Lift appeal followed. IL Antsdletion and Standard of Review we have 

furls &don under 29 tesc. B men. The standard of review of a distant coutt's decision whether to &Wes on inditunent for vindictive prosecution 

it oiteetded In fills ebtek United states le Ilemmdrz-ItOntrat 273 rad 2213r12$7 (9tb Mao et). We !rave reviewed vindictive prosecution cases de 

Item, for abuse of discretion, end for clear mon Id. We conclude that the district estot's declaim should be reviewed de novo because the Issue 

presents a maned question of law and face The Vial court that determines whether the prosecuteria arum of conduct appears motivated by a 

destre to punish the defendant far esterdelng a legal tight Thema Choi decides whether the prosecutor has come forthwith suffftiestt evidence 

to dispel env 0pp/saran of virultevertesatimatueourreview of these detente:taken requirestis to conthler legal concepts in the mixed factend 

law, de novo review is appropriate. United States lent:tines, 985 PM 663, 666 (9th C1n1986) (reviewing vindictive prosecution claim de novo) 

(quotations and citation vetted); see also United States V. Bridges, 344 E.34 tout, sou (9th Mem) (mean to dismiss an hunament for 

improper or outrageous government conduct is reviewed de novo); United States v. Fuchs, 218 rad 937, 964 (9th nirlete) (daemon whether to 

dinnitg =Indica:mat far prosecutodat adscolutuct is reviewed denavo),IIL Dhaission The govern snent vidated Tenidassa right to due process of 

!awl! it flied the ellen smuggling chases to Nyanza ha ferecerchittga metaled Emmy erconstitutionaleigitt. See United States v. Goodwin, 

457 US. 368, 372, :o2 &th. 2483. 73 Leda 74 (2982). Ihnides may establish proseatextial vindictivratess by producing direct evidence of the 

prosecutor's pun tint monvatten towards hatdee United Statue. Gallegos-Curial, 682 Pad ii64,u68 (9th Cist9138). Mtarodbolfse she 'actable 

to ti Plenonption of sindtedveness If she can show that the ellen atzuggibtet thaws ware fikilltecatrse Mel exercised a statutory, procedural, or 

constitutional right In clestmstancea that give the to an appearance of vbsdietivemesx.fei. This case involves the letter situation, as the record 

contains no dim* evidence of the governments* improper motivation. CLUnited States v. Hollywood Motor Car Co., Inn, 646 E.ed 3641318 (Oh 

Cittelt) Mang actualvindietivenesswhen savant:tent tireatened !ninths additional charges against defendants if they extodsed diets/lento 

must change of venue), we'd on other grounds, 458 tts 363e  so28.CL 3081,73 LELIA 734 (s9et) (per =dam). A. Whether the filing of alien 

smuggling charge/ created the =pante of vindictiveness To establish a presumption of vtadictiveness, lenidns need not show that the 

prosecutor acted In bad faith or that he maliciously sought the alien einuggling indictment United States v. droves, 571 Fed 450, 45) (9th 

CILW78): see also united states% Itoos . S34 Lid a367, 1369 OM Clor976) (We down Intend ...to Impugn the actual motives of the 

United States Attorney's office in any way.). Rather, she must demonstrate a temonable likellitiod that the eevernee.nt would tun have inotain 

the aiten smuggting charges had Usenet elected to testify at hermatijualut stragglinguiel and poison ha theca elthe ease. dallegos4Mtiele 661 

Pad at 1169 Vibe appearance of vindictiveness mite only when, as a practical matter, there is a mails* et reasonable likelihood of 

prosecutorial conduct that would not have occurred but for hostility or a punittve antra= towards the defendant bemuse babas eiterdsed his 

specific legal rights.) eedng Goodwin, 4S7 U.S. at 373,384, tan SZt 24653, The Mere appearance of pleserntorial vindictiveness suffices to place 

the batten en the goVanMent because the doctrine of vindictive prosecution seelojel to reduce or eliminate apprehension on the pert of an 

accused that she may be In:Jibbed for tends* her tights. Rueso-Martitte, 534 11.2d at 1369. As the distils, court noted, the purphylactte 

doctrine is designed, In putt, to prevent &Ming the totadse of (legal) Mtn by other defendants who moat maim their chokes under similes 

eirmenstances bt the future. United States v.DeMart 0, VA End Mee, see7 (gtheint927).The ease before ua presents an unseal sltuationbecause 

the govermacnes alien earctgglkg case essentistly eves open and suit even beime laid= testified In court. The gavamment's evidence infer to 

knishes in-cotutcoafession Included: (t) her October 29 admission that she bad been Paid be a men stoned Pablo to smuggle aliens, (2) her 

Omaha 20 admission thatealdo 'repaid her S100 to them *cat across theltarder end that the was aware of the Wellesley of ail= stnttegfittg, and 

(3) hares:teary 9 adesstan that She had Mugged dens ondcesba letand Stand had been appteltendedaindeed, the gevatruttentatultted that 

ow: to  fro/does win" it  had moose to p forward, eneuesgenably, and that it mold have brought Charges earlier at. In these 

channstames. the govenowneodecisionteetess charges only afirsjadthes asserteda seasorehlyaedibbi defense to ale toregistas impartation 

charges rains, at 'the very Tease a reasonable or toilette likeiihood that the government's decision was motivated bye zetallatety pinpote. We 

Osmium cerelude that the government's conduct created the mean= of vindictiveness. We ere sombive to thegavanntmes concern that the 

dismissal of ttharges resulting from a defendant's In-covet admission cozy hamatting prosecutorial efface. This might he a diffetent matt If the 

government had not bern equipped wIthjodnes probes Wantons state dme other lu-coart testintoty. Suture govesoment bad mare then 

enough riddance  to  proceed  with the ant smuggling charges prior to boldness decision to testify. See Groves, 571 Fad at al.s4 (finding 

appenance of vindlcavatessiviten government knewall clam farts Meanie the second charge against the defendant nate driut the &stamp 

Wet brlUghti but tmlyineught the secondtharge once the defmtdant moved to dismiss the fiestdttuge under the SpeedyTrial Aet). Wo drugstore 

fbed it appropriate to place the burden on the gevenmtent to justify Its came of caaduct. Etally,  we reject the governmmes aromas that, 

inmate the ellen untmediug end marijuana Impartation charges do not arise out of them= nucleus of operative fact, the doctrine of vindictive 

prosecution is Inapplicable. The goverernatt milts on United Stems v. Manna, 783 Fed 663 (9th Cer19136). Manlius dud United States v. 

Ribbon, 644F.24e70, Ins (9th thestelt), for the proposition that, If named chap is unrelated to the dale a  reenonntfort of  vintileihnotts 

does oteadse.inattinese7115 Vadat 669. gablson,however, usarle cleathattelatedness e!dteelsages Is neitlaw &positive noreasentlet to pro= 

vindictiveness. Robison, 6441/.2d afters (dtatione emitted); aserdfirova, 572 Fad at 454 (stating that the fattiest a secoud &argots unrelated 

is net controlling Many case or &positive on the muse= of viadictiveaesti.Although Mat ens ottani* suppons the propositket that the mere 

Sang of a second, unrelated charge after alba chase does netgive rise to aeon of vtadlcdveneea, we do not read Martinet as holding 

!hate presumpfien of "ladle:lumen mutterer aise When Mamma ammo le unrelated ta the first And Martina depended In large paten the 

fart that Martins could have exacts= no sight in the inett) Colorado talal that would have affected the Istbsegiundi Achim indinnsent. 

Maranese  P.26 at flos seealso Saban, 644 Pad titian (ibtding that Robison has Mica to deroonstrateany emoteetion between the enotise 

of procedural rights in paw prosecutions and the federal piesecation challenged here.). Ilene  in contmste  boidoes eserdse other stght to testily 

that elie thoughts* was enceagate artuggilageliensan easily be dewed as Wagering the Ming of ate allettsmugglingehaeges.Thegoverament 

itself mete= that it brought the alien smuggling charges only because latides admitted to them during the meets= hope:tad= trial 

Therefore,, to the aunt that we consider the tefetednesa of Oases ingrown% to our analysis, this factor does not Eoreciore applicatiost of the 

&sada of vindictive prosecution. S. Whether the government rebutted the pummel= of Wade:Wastes* The presumption of vindictiveness 

raised by the prance:Ws decision to Ma alien smuggling dimes against lestidne must be overcame by objective evidence. testifying  the 

prosecutor's action. Goodwin, 457 U.S. at 376 n. 8, 202 6 01.2483. The prosecution must allow that the additional charges did not stem from et 

vindictive motive, or twerel fustified by independent seasone or intaveningctrannetences that tespel the appearaftee avindictivenees.thdlegase 

eerie% anted at u68.3 The mnrernmentamtes that, even if theca:4mm of the evidence against jenidns WaS available ail along, the evidewevras 

stronger once fenidas testified in Mat. The Assistant United States Attorney stated that Jenkins gave the Resentment no choke but to bring 

baud that tomtit away hem (the opmetunitylevcsild be inexcusable. Although a cardesslon toepenema certainty added to the repertoire 

of evidence against Jenkins, we find the govaroment's explanation ooperecesise. As the distdet Court noted, it was net necessary to wait to file 

chases undl letedits toot the witness *had end confessed tinier Dada cases for illegal ellen semi* in this rilstdet are proven On much less 

than that: Although we eta :Mewing the haw of vindictive prosecution de novo, we secognim that the district judge is well•positioned to :elate 

boweeneeereasnanyeendacted in his dialect We oho anseeconvhowdbythegovermnenessumenentthat It bete:Oahe elle/smuggling themes 

precisely became bringing them after trial would have maned vindictive. Prom the moment she was apprehend/4 for smuggling marijuana, 

jenkbts oteinteined that she believed she was mougglingartos and pointed tette:October apprehensions.ettemtvas noreartonforthegovernment 
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to think that she would not continue with this defense at mid. If the government had been concerned with appeating vindictive, it amid have flied 

the alien smuggling charges in January, when Jenkins first nutted that site did not know she was smuggling rtiatihratia We therefore conclude 

that the Justifications offered by the government do not suffice to dispel the appearance of vindictiveness created by the timing of the alien 

smuggling themes. W. Conclusion For the reasons set forth above, the Judgment of the diarist court to AMAMI% =IL% hiveda judge, 

dissenting in pare i concur in the majority's statement of jaded [Mien. sewed Bathe conclasion that de novo lithe appropriate standard denim. 

Whether the circumstances of this case created en appearance of vindiedvenezt requires a mixed consideration of legal principles and the facts of 

smolt United States v. Martinez, 7as Sad 663, 666 (9th e5a986). I respectfully assent from the majority's conduit= that dm alien aneggling 

btdictanent was properly dismissed by the disukt court. I. Background Sharon AnnJenkine wee Mated en Jarman, 9,20051 et the OW Meats* 

of enuy in a Dodge van driven by her hesitant Concealed in the van were 118.20 kilograms (mote duet 260 pounds) of marijuana. Jenkins aid a 

border officer silo believed she was mutating illegal attertsz  oust dented knowing there was matilasta in the Vali. Three months tater, she testified 

at trial on the drug charges that she believed she and her husband were smuggling an undocumented alien Into the United States, notdrugw She 

testified that several months before the dna:rum she twice smuggled illegal aliens Into the United States in exchange for money. Acconding to 

lerndus, the parson providing the Dodge van loaded with marijuana was inteoduoed to her by the parson who hired her to amuggie aliens on two 

recent coessione, October 19 and 20, 2004. indeed, halts was stopped at the border twice with undocumented aliens bidden in her velttde two 

rermthe before the chug stop. On bath prim occasions, the was questioned, she admitted she was paid to drive the ear across the border, end eke 

was !eland. A ethernet complaint charging alien smuggling was net filed against her until late:theism day she testified at her dreg trial. The 

Indictment that is the subject of this appeal Mowed several weeks bur. IL Dismissal of the indictment keddns moved to daubs the Indies tent 

relating to alien smuggling on a vindictive prosecution thew: the grotto:neat brought the ellen ermiggling charges in retaliation for emerithrg 

her right to testify ether drug smuggling tdeL According to the dinar:canto, the United States bed all the Information it needed copestone Ilex 

for alien tuntgallegvthert she was stepped at the bolder on October vo and to, almost five untruths earlier. The United States responded that the 

alien mingling charges wen initiated only after Jenkins admitted under oath that on two occadons, she attempted to mingle undocumented 

aliens Into the United States for money. The supervising Asstaant United States Attorney, who approved the ellen smaggling charges, testified at 

the heating. He explained to the district trout that he approved momenta based =the contend of Jenkins' testimony, net her decision to testify. 

The decision to prostarte was made when she confessed in detail to those other edmesundec oath. The at:Mintier theptosecutofseplanation 

was not questioned by the court. The district court dismissed the Indictment because the dining of the alien smuggling charges immediately 

following Jenkins,  testimony gave rise to en appearance of vindictive:mew It was the district routes opinion the government had sufficient 

Information to prosecute le.nidas without= courtroom confession. (Cates for illegal ellen smuggling ht this distdetareproven on muds las than 

that),163. The court chattetedzed decttion as prophylactic to insane theta defendenee tight to testi(y and ddend herself beat drilled. At the 

bridal hearths on tilts ism, the district court dated, my ruling should not in anyway, shape, ban bean:trued as casting doubt or indicating 

that I do not bailees government's eoutud, or that I believe that they did anything Improper. At a btu hearing on the government's motion to 

reconsider, the ceurt setterated that the government did not do anything wog. But the timing of rite alien smuggling thaws did cot pan the 

anted test and gave them:pea:1nm of betngearetve. The sequence of events was thee* reason given fortheling eatappelance of vindictiveness. 

Theproseartive importuned leak& detailed in-court confession to alien struggling Watt given no weight. The 'Jidda court :died instead on tts 

*Melon that the government could have flied alien smuggling themes When ienldns was first detained in October 204 and admitted the ahem. 

The majority concludes that charges could have been brought when Jenkins was attested in lam* 2505 for drug munggling and claimed the 

believed she was smuggling undocuntented aliens. In the view of both the majority and the district court, the prosecutor's mildsnatioo was 

inefficient to dispel en appearance of %indicting:en M. Analysts A. Are appearance of vindictive:tem was slot established Pcosecutiens are 

prohibited under dim:slams that suggest a realistic Wellhead of vhldlcttveaess by the prosecutor. iltacidedgew Petty. 07 U.S. zt, 21, 94 Eta 

2098, no 18d.25 628 (1974). There is no suggestion that the postmen Was actually motivated by vindictiveness or engaged In any improper 

conduct to peabh lenktro for testifying at her thug MIL laidne successfully staked her claim on the liming of the alien ansultedng charges 

immediately aftershe testified to create an appear:ace of tetadadon for munching& constitudonal tigimit is Me That bales need stuthow diet 

the prosecutor arteally acted in bad faith or maildottely. I/alternates v. Reasga-Modinss, 534 ead t367, 069 (9thCita976).But the 000021once 

aryl:nib:Linnets results only if there is a tulle& or seasonable iikelihood of retaliatory conduct. Vatted States v. da1legos4mtel, eat Pad 3164, 

3169 (9th Oman). Puddes failed to establish that there was a malls* or reasonable likelihood that alien auturgIdng charges wise bunt** to 

punish her for taking the witness stand.'lltadIstrIst judge etiatowted4ed that Ms toting Cunning the indietntent had absolutely no tetatiooddie 

to Talky. There was no reasonable basis to conclude dui goventntern nicely would have Wed alien =ageing thaws absent ludas' unequivocal 

in-coun confusion to those alma, Just to punish her for taldng the stand. 11. The government rebutted any appearante of vindledvenen There 

was a clear relationship between Jenkins' in-coutheenfession and dreaming alien smuggling charnels. The prosecutor leas entitled to reevaluate 

his deddon to prosecute le:lidos fightof new infennatieru Icahn! coda:ton under oath. Thedistrictosuu did not emotion die credibility of 

the ploseeutor's mmlanation for the timing of the charges. Theca evtdonce es sumac the ornamental:Waned= waspretextual.The district 

come recognized Paid& in-ourt confession was denten plea of et/lance maldre a solid case a dam dunk one. Nancludess, the &eta court 

applied a subjective smell test based on timing and its *Aden that the gavelnutent did not needy need le.nldno,  in-court confesslon to prosecute 

her. The district court equated the purported admissions rankles made to border officers with her &tatted aeration under oadt.The :notedly 

tnitdmites the value of Was,  in-catut centession as nterelyaddtagto the mpertoire of eddeneerwalnat hen However. PuPotted cielltitgora te 

law entarceinturt oaken may be dented or challenged en a number of grounds, including votuntartneas end accuracy. As the undotilynotas, there 

b eve Indication lerildru was givenidhanda warnings before her fiat stamen to law enfaccement °Marts. In contrast,rnal testimony muter oath 

istridually unchallengable and asy to ptesentwithout the necessity*? bektging in lawenforcement officers to testify shoutstatemmta taken on 

three diffeeent occulons. The prosecutor °Maned that the Middy oldie alien smuggling evidence against jettltinstrecame sigidaeantly stronger 

wIdtherin.coutt confessItm.janidns' in-court confession prodded an interserdngtheumstance !edifying the alionsetugglingchruges. Gallegos. 

Cutlet, git Fad at u68. Any appearance of vindictivanan was adequately rebutted. C Ukonissal of Indictment preempted Prosecumelal 

din:reds= The dismissal of the Sediment unmediated one finding Out the governmentdid named letnides' In-courtanfenien to fife ellen 

smuggling charges; the charges could havebecnllledeltherwbuschovrasapptebeadedwitbtheeUena,ortssomodulate,  whan shown Mopped 

with the marl:num and claimed she thought she was just smuggling aliens again. This teatening nand guesser+ teems of prose:nodal 

discretion. The United States Attorney has broad diectetion indeterminingrusecutorial policies and pziorities.thdted slates v. Goodwin, 4437 

368, 380 11. 11, 102 &Ct. 1485, 73 ladad 74 (1082): Borden:helm V. Ham 434 US. 357, 3641  98 S.Ct. 663, 54 L8d.2d 6o4 (1970). diming 

decisions are particularly id-suited to liateig review. Waytev.thiltedStatao, 47o U.S. sok WI  1e5 (1.04114, 84 L.Ettad s47(1985).73to Supremo 

onset has admonished that a prosecution's deterrence value, and mesecutionprimida and plans arenotersaddy stuirePtible to the idol alinatlists 

the NUM axe competent to undertake. Id. The prosecutor is In the ben position to evaluate the cam mid benefits of a pa:tinder straem 

allocation of resources, evidentiary problems, general or specific deterrence velure, and prosecution printitten These consIdeutiens sae all 

Kann in the executive lama functions of United States Attenneys,Substitutingthe conventiond wisdom of lodges as to when deeps could or 

should be fifth inappeoprbtely pratimpts the mosecume's role. The Supreme Come has addressed similar issues ht selective prosecution cases. In 

Invokingludicial power rover the United States Attozneyto preempt en executive function. the gammen is presumed to have poperdynardeed 

its consdustionel resporuditilides to entente the nation's laws.UeltedStatesv.Annstrong, 07 US. 456,463, ud SD. trart, 134 LBtLed 687 (1996), 

quoting Haider v. Chaney, 470 U.B. See, 833,105  SA, 1649, 841.9.0.24 714 (1985). The mesa: Winn of mutat* In a rantatutotial decision is 

summand smut beoveccome orititclearevidenceAd.lhare, theprosecuthesem/artatton emir unaccented a presurtmdon *fees:dal* Rather, the 

inalortty accepts the distdet coun's opittlon that Jenkins' le-eourt confesden wee not vital to the gwarnment's case, so ellen smuggling dtatges 

could have been filed either when she was apprehended with Illegal aliens, or two months later when ehe was e'ppreltended and claimed she 

thought the contsehtm d was Turman, net dress. The de tineofvindidheproseattiandoesnotdiminish theprincipleofproseautorialdtscretion. 
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United Mates v. Griffin, 617 t'.2d 134x,1948 (9thcir.49110) anjothing in Blacidedge presumed to give a defendant a free ride for separate mimes he 

may have eontinitted, or top:events prosecutor from bringingnew charges ammo* of changed or aimed chunristancessehlch provelyhear on 

ptosecutorial discretion). A prosecutor necessarily considers the *Wily and strength of evidenceindedding whoa or whether to prosecute. Hem 

the prosecutor admittedly had sufficient whim= to bring then smuggling eitarges against Jenidne before she testified, but he chose not to. Ms 

conchal= that Jenkins' in-Can confession greatly strengthened the alien smoggling cue and his decision to fib a ahninal complaint on these 

charges fell witidit the bounds of prosecutorial dtscretion.1 would reverse the dismissal of the bulicnnent. 

Footilotos 

*ThelionorableStwarms &Conlon, Senior United States Districthidge fet dielietthem District °finials, *dog hY dad/Pinion. 

1. The passage so beamended may also be found 2coyWt.arrgo37 %second ParsiPIPilverth hesdento number In 

1.1henextday, the jury informed die court that it could Mena a unanirnousvadkt.lenkhtswastelsied and committed, and ha convict:Sanwa 

affitmed on appeal. flatted Stara sa ABM* 214 rett.APPX• 678(4thCit. 2006).She is set dig 63-Atafith mitten= 

a. jenichts made the second and third statements after beln6ghten watttma Putauent to Miranda vairizona, WAWA. 969A 1693.161.9624 694 

(1966).The pram mart describing the first statement dote not indicate whetherJetddnewas Miran:bad. 

3. "Ear example, IX thevIctins of an assault has died dace thermal:northeast indituttent, 'subsequent indictment may propaly charge theaccused 

with atutterrather Own aSeutit." AU0Sga*Mantina4 534 Psd at tot n. 4 (citing Bleeldedges =ILL= 29 n.5,, 94u:tat:INA* LULU 628 

(1974)). 
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