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UNITED STATES SUPREME COURT
ON PETITION FOR WRIT OF CERTORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT
MICHAEL ANTHONY JEFFERSON S. CT NO. 19-6869
' APPELLANT, 9™ Cir. NO. 19-15487
VS. APPLICATION TO INDIVIDUAL
JUSTICES
DAIVD SHINN, et. al. HONORABLE WILLIAM C. CANBY JR.
Appellee. HONORABLE SIDNEY R. THOMAS
INTRODUCTION

Pursuant to Rule 22 of the Rules of the United States Supreme Court, Petitioner hereby
submits an Application to Individual Justices of the United States Court of Appeals for the Ninth
Circuit to resolve a conflict on an issue that was decided differently by Justices William C. Canby

Jr. and Sidney R. Thomas in the case of US v. Jenkins, 564 F. 3d 694 (9th Cir. 2007). Petitioner




was denied a Certificate of Appealability {COA) on the same issue presented in Petitioner’s
Application for a Writ of Habeas Corpus. These Justices of the 9 Circuit have the authority to

grant the relief requested in the form of a COA, and allow an appeal to proceed.

THE REASON JUSTICES SHOULD GRANT RELIEF REQUESTED

Petitioner was recently denied a Certificate of Appealability in the Ninth Circuit Court of
Appeals, and Petitioner is currently on certiorari to the United States Supreme Court from a

Writ of Habeas Corpus from the State of Arizona and.

Petitioner was convicted in the Superior Court of Arizona by a jury trial for money
laundering in the first degree, control of an illegal enterprise, 3 counts of aggravated identity
theft, trafficking in stolen identities, and fraud schemes and artifices. Petitioner was sentenced
to 31.5 years for these crimes and committed to the custody of the Arizona Department of

Corrections on January 27, 2012,

All appeals and Rule 32 Post-Conviction proceedings were denied and the Arizona
District Court denied relief and a COA. Petitioner appealed to the Ninth Circuit Court of Appeals
on March 18, 2019. On September 13, 2019, the 9* Circuit denied the application for a
Certificate of Appealability and a rehearing en banc. Petitioner is now on a Writ of Certiorari
and now submits to Justices William C. Canby Jr. and Sidney R. Thomas an issue raised that is in

conflict within the Ninth Circuit and other Circuit Courts, as well as, the United State Supreme

Court Authorities.

H B
i




All the claims raised in the Habeas Corpus were properly exhausted and this case has no
procedural or preclusion issues. The main focus is to obtain a Certificate of Appealability on a
major issue that is a very serious constitutional violation. Petitioner had made a substantial
showing of a denial of a constitutional right pursuant to Miller-El v. Cockrell, 537 U.S. 322, 123
S. Ct. 1029 (2003) and the claim raised is of national importance and the Supreme Court has not
had a case of this magnitude since 1978 in the case of Bordenkircher v. Hayes, 433 U.S. 357,
364 (1978) regarding vindictive prosecution, and there is no recorded precedent on ineffective
assistance of counsel in habeas corpus proceeding regarding vindictive prosecution. Petitioner’s

case regarding vindictive prosecution has the same set of circumstances as the case of U.S. V.

Jenkins, 564 F. 3d 694 (9% Cir. 2007), which was decided by William C. Canby Jr. and Sidney R,
Thomas. The only difference is that, in Petitioner’s case, ineffective assistance of counsel led to
counsel missing the fact that Petitioner was punished for exercising his constitutional rights on
a successfu! motion to suppress. The District Court, M. Smith, and Hurwitz on the gth Cireuit
panel did not properly consider the evidence Petitioner provided in support of his vindictive
prosecution and speedy trial claim. The District Court should have resolved the claims

differently.

TIMING AND FACTS ON VINDICTIVE FILING

In the present case, there is a conflict with this issue within this Circuit and the claim of
vindictive prosecution has been decided differently by different panels of the 9% Circuit and is
in direct conflict with Authorities of both U.S. Court of Appeals and Supreme Court of the
United States. The case of U.S. v. Jenkins, 564 F. 3d 694 (9*" Cir. 2007) has the same set of
circumstances as Petitioner’s case. In the Jenkins’ case, the Court determined that the filing of
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charges after Jenkins testified in her own defense at her separate marijuana smuggling trial
created an appearance of vindictiveness, as well as the timing of the charges, and the Court
ruled that dismissal was appropriate action. Petitioner, in this present case, has the same set of
circumstances regarding the appearance of vindictiveness and the timing of the charges being
filed against him. Right after Petitioner exercised his right and won a motion to suppress he was
immediately arrested in Court on a case that was in the government possession for nearly 5
years prior. (See Exhibit A Court D_ocket, this shows the timing of the charges being filed after
the successful motion to suppress) The charges were brought in retaliation for Petitioner
exercising his constitutional right on a motion to suppress, which he won. After Petitioner won
the case, the prosecutor entered the Court room and cussed at Petitioner’s Attorney Terrea L..
Arnwine for winning on the motion to suppress. The prosecutor said to Attorney Terrea L.
Arnwine, “bitch you won that case let’s see you win this onel” The prosecutor then filed the
charges in hostility and had Petitioner arrested in the Court room and immediately taken into
custody. (See Attorney Arnwine’s affidavit Exhibit B, who litigated the case on a motion to
suppress in CR 2009=179875-001DT. This also proves the timing of the charges were filed after
the successful motion to suppress.) At any point in Petitioner’s case, the government could
have charged Petitioner with the fraud charges, which it was well aware of nearly 5 years
earlier, yet it chose to pursue the harsher charges only after Petitioner’s successful suppression
motion. (See U.S, v. Groves, 571 F.2d 456 (1978)) The circumstances in Jenkins’ case are similar
to Petitioner’s case. Jenkins was charged with additional charges only after she testified in her

smuggling case as Petitioner, in this case, was charged with additional charges only after he

won his motion to suppress on charges the State knew about 5 years prior. Another factor is




since this case was pending for so long, there is a reasonably likelihood that the State would not
have brought the fraud charges had not Petitioner moved to suppress the illegally seized
evidence in another case. The appearance of vindictiveness results only where as a practical
matter there is a realistic or reasonable likelihood of prosecutorial conduct that would not have
occurred but for hostility or a punitive animus toward the defendant because he has exercised
his specific legal rights. (See U.S. v. Goodwin, 4547 U.S. 368 {1982) and Blackledge v. Perry, 417

U.S. 211974)

Ancther case that is similar to Petitioner’s case is out of the 6 Circuit Court of Appeals in
United State v. Ladeau, 734 F .3d 561 {6 Cir. 2013), Petitioner in that case was punished for
exercising his rights on a motion to suppress and the Court determined that the government’s
decision to charge the defendant after his successful motion to suppress created a presumption
of prosecutorial vindictiveness in as much as there was a realistic likelihood that the additional
charges were filed in retaliation for his successful motion to suppress. These are the same set of
circumstances in Petitioner’s case and counsel was ineffective for failing to investigate this
claim and move for dismissal regarding vindictive prosecution. This case is of importance
because punishing defendants for exercising legally protected rights is insidious and a violation

of due process under the 14" Amendment of the United States Constitution. (See Exhibit C

which shows the Jenkins case)




RELIEF REQUEST

Since Judges William C. Canby Jr. and Sidney R. Thomas are familiar with this type of
issue and have ruled on this same issue in the past Petitioner humbly asks these Honorable
Justices to grant or recommend relief to be granted in the form of a Certificate of Appealability
and allow full briefing in the 9% Circuit because Petitioner has made a substantial showing of a

denial of a constitutional right and is entitled to a COA.

CERTIFICATE OF SERVICE

A copy of this Application was forwarded to the following parties on 12 / 19 / 2019.

Office of the Clerk of the 4N Crrewt | :
Supreme Court of the

United States

Washington, DC 20543-0001

Attorney General’s Office
Terry M. Crist il

Criminal Appeals Section
2005 N. Central Avenue
Phoenix, Arizona 85004-1580

Signature_/ﬁ@é%a&\

Date_|Z [[ZZZGI‘?
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. . CRIMINAL CASE DOCKET DISPLAY

- CR2009179875 601 DT
R DOCKET EVENTS
Liled . Dacleted  Minute Entry . Dacket-Type--~ e tres Filed By
gm/z‘om WO S0 042-ME: Cese Dismissed - Fun y The Court
TH4R0I0 " MAR0IG  7iSDl0” 005 ME: s T The Court |
42010 771472010 * MTD - Motion To Dismiss Bradley FrancisPery |
Note: WITHOUT PREJUDICE i
132010  713/2010 STA - Statement Bradley Francis Perry '
Note: JOINT PRETRIAL STATEMENT
U9/12010  7/14/2010 REL - Reply Tesrea Amwine
«  Note: TO STATES RESPONSE TO MOTION TO SUPPRESS
92010 14/2010 WSH - Worksheet The Court
. . Nite: TRIAL HEARING ;
%0 52010 EXW - Ebibits Work Sheet The Court
7612010 62010 722010 003« ME: Heating Reset The Court
2010 7212010 RES - Response Terrea Amnwins
Note: TO MOTION TO CONTINUE :
63012010 6/30/2010 MCO - Motion To Continue Bradley FrancisPerry |
- Note: ?
6/2312010  6/23/2010 622200  088-ME: Case Transfemred . TheCout "
6/21/2010  G21/2010 RES* Response Bradley Francis Pery
Note: TOMOTION 10 SUPPRESS
62010 GNT2010 662010  056-ME: Hearing Set Ths Court
32010 6912010 MOT - Motion Temea Amwing
. Note: TO SUPPRESS
-522010 5212010 SN22010  027-ME: Pretrial Confersncs The Court
S/18/2010  5/18/2010  5/6/2010 083 -ME: Conmwcom The Court
5/12/2010  5/28/2010 STA - Statement The Court
Note: COMPREHENSIVE PRETRIAL CONFERENCE/
492010 4%/2010 4772010  194:Me: Inifial Pretral Conference The Court -
4/6/2010.  4/6/2010 ALG - Allegation BmdleyFmdsPeuy
Note: OF PRIOR FELONY CONVICTION
4161‘2010 41612010 RQH - Request For Hearing Bradley Franocis Perry
Note: RULE 609
4/6/2010  4/6/2010 ACO - Allegation of Historical Priors Bradley FranciaPery |
. Note: !
4/612010  46/2010 AOP - Allegation of Peior Dangerous and /or Mose T Bradley Francls Pery |
Note: |
° 44612010 416/2010 DAR - Notlcs of Disclosure and Request for Disclosu Bradley Frarcis Perry
Note: )
- 3/1572010  3/1S/2010  3/312010 073 -ME: Motion Withdrawn The Court
2262010  226/2010  2/23/2010 152~ ME: Not Guilty Plea Arraign The Court
‘212312010 37112010 WPH - Waiver Of Proliminary Heating The Court
Wednesday, 81 Oclober, 2012

-COCSummary  Report Verslon: {CROSTU 1.0.1}
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CHAUVAUNAL CADE ~ UUCUNE L VIDrLAX

) Note: Moﬁn;t,ﬁo EussliBencthnant

-opao0ll 22202011 21572011 099 -ME: Withdrawal Of Counsel The Court
tsR011 2172011 : OCW - Order for Withdrawal of Counsel The Court
2/8/2011 21172011 MEW - Motion For Withdmw of counset Anne Michae! Williams
B0l 1312011 1252011 027 -ME: Pretial Conference The Court
120770100 12072010 1222010 591~ ME: Complex Case/Trial Setting The Court
- 9RA0I0 . 12612010 STA - Statement The Coutt
Note: COMPREHENSIVE PRETRIAL CONFERENCE /
J11A2010 1132010 1122000 194:Me Initial Pretrial Conference TheCourt .
10/14/2010  10/15/2010 MOT -Motion ' Anno Michael Williams
‘Note: TO DESIGNATE CASE AS COMPLEX
ofi62010  9N6/2010 °  9A3/2010 152 - ME: Not Guilty Plea Amaign The Cout
8/30/2010 9/1/2010 NAR - Notice Of Appearance Anns Michael Willisms
_gigpmo  sn72010 81672010 056-ME: Hearig Sot The Court
8162010 8/17/2010 ORD - Ordes . The Court
Note: ACCEPTING THE WAIVER OF PRLUMINARY HEARING
8/16/2010  8N72010 INF - Informstion RICHARD M ROMLEY
8/1072010  8/10/2010 NOT - Notice Terrea Amwize
Noté: OF WITHDRAWAL
802010 872010  8/6/2010 584 - ME: Preliminary Hearing Continied The Coust"
T O8/612010  8/9R010 . NAR - Notice Of Appearance Terrea Amwine
* §lGl2010 8972010 REQ - Request Tesrea Arwine
. Note: FORDISCLOSURE
- @I6/010  8/9/2010 NOT - Notice Terrea Amwins
Note: OF DEFENSES
§/6/2010  8/10/2010 OTC ~Order to Continue The Court
2272010 712912010 FIN - Financis! fnformation The Court -
UPIEN0  T2I2010  WZI010  029-ME: Smtus Conferenco The Coust
TGO, TRBAOIG - . . ... OEGTOMerCWINE . TeCoun
-HNSE0I0 RO e TAD - Tuital Appeares Dovwaent s | 188G .
‘HI32010  7/13/2010 DCO - Direct Complaint COUNTY ATTORNEY C |

Tuesday, 10 March, 2013
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Criminal Count Case information - Case History

* .The Judicial Branch of Arizona, Maricopa County

R ~ |f Search |

Criminal Couit Case Information - Case Histary

Case Type: Criminal

Parly Name - Number
_State Of Arizona - (1)

Michael Anthony Jefferson

_Parly Name
" Michael Anthony Jefferson
Michael Anthony Jetferson
Michael Anthony Jefferson
Michael Anthony Jefferson
« Michaet Anthoay Jeffersan
Michael Anthany Jefferson
Michael Anthaony Jefferson

Filing Date Description

Case Information
Location: Southeast
Party Information
Reiatlonship Sex Attornsy Judge
Plaintiff N/A  County Attomey, Maricopa
-(2) Defendant M Debrigida, Ronaid Unit
Disposition Informatio

ARSCode  Descripfion
13-2312 {F3) ILLEGAL CONTROL OF ENTERPRISE /2/4/2008" \Guilly By Jury
13-2317 (F2) MONEY LAUNDERING
13-2310 (F2) FRAUDULENT SCHEMES/ARTIFICEY  11/1/2008~ Guilty By Jury
13-2008 (F3) AGG TAKING ID-PERSON/ENTITY

13-2010 (F2) TRAFFICKING ID-PERSON/ENTITY
13-2008 {F3) AGQ TAKING ID-PERSON/ENTITY 10/19/2008 fGullty 8y Sury
13-2008 (F3) AGG TAKING ID-PERSON/ENTITY \5!412008 Guilty By Jury

Case Documents

51712013 905 - ME: Comespandence Recelvad By Court - Parly (Q01)
§/13/2013 PPM — Pro Per Motion/Notice/Mall - Party (00

1)
NOTE: MOTION TO STAY RULE 32 POST CONVICTION RELIEF UNTIL DIRECT APPEAL IS FINAL WlTHOUT PREJUDICE

511012013 PPM —Pro Per Motidn/Notice/Mall - Party (001)

NOTE: LETTER °

B7/2013 905 - ME: Corvespondence Received By Court - Pasty (001)
13 5686 Me: Rule 32 Per (lal) ~ Parly (001)
41712013 PPM—Pro Per Motlion/Notice/Mall - Party (001)
NOTE: MOTION FOR MISTRIAL AND DISMISSAL BASED ON PROSECUTION MISCONDUCT
411712013  PPM ~ Pro Per Mation/Notice/Mail - Party (301)
NOTE: MOTION TO COMPEL DISCOVERY -
41272013 PPM - Pro Per Motion/Notice/Mail - Parly (301)
NOTE: MOTION TO PROVIDE DISCOVERY
41812013  NAR - Netice Of Appearance - Parly (601)
NOYE: OFFICE OF CONTRACT COUNSEL
371 13 PPM ~— Pro Per Motion/Notice/ail - Party (001)
NOTE: NOTICE OF INEFFECTIVE ASSISTANCE OF TRIAL COUNSEL
371212013 PPM - Pro Per Motion/Notice/Mall - Party (001)
NOTE; NOTICE OF INEFFECTIVE ASSISTANCE OF APPELLATE COUNSEL
3/8/2018  ALT - Appeals Letter Of Transmittal - Party*(001)
3/812013  CAQ- Court Of Appeals Order - Pasty (001)
NOTE: DECLINING TO ACCEPT JURISDICTION OF SPECIAL ACTION
4/31/2013 019 - ME: Ruling - Party (0D1)
1729/2083 CAO - Court Of Appsals Onder - Party (001)
NOTE: DECLINING TO ACCEPT JURISDICTION OF SPECIAL ACTION
172312013  PPM — Pro Per Motion/Notice/Mall - Party (001)
11972013  PPM - Pro Per Motlion/Notice/Mall - Pasty (001)
NOTE: NOTICE OF PREJUDICIAL DELAY ON DIRECT APPEAL
1/812013  PPM -~ Pra Per Motion/NoticeMail - Party (001)
NOTE: NOTICE OF HARRASSMENT BY PROSECUTING ATTORNEY ALANE ROBY AND DETECTIVE JEREMIAH STOUT
1182013  PPM ~ Pro Per Motlon/Nofice/Mail - Paity (001)

HOTE: NOTICE OF SPEEDY TRIAL RIGHTS VIOLATION AND VINDICTIVE/SELCTIVE PROSECUTION
17812043 PPM - Pro Par Motior/Notice/Mail - Party (001)
NOTE: NOTICE OF EX PARTE COMMUNICATION VIOLATION

122172012 905 - ME:; Contespondence Recelved By Court - Party (001)
111929012 POM . Bra Por Mnfinn/NatiroiMall . Party 0OA1)

httpt/ e supariorcourt.maricopa.gov/daocket/ CriminaiCounCases/caselnfo.asp?caseNumberaCR2010-135286

-

»
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Case #

CR2010-1356286-001

e Dal, Disposition Code Disposition pf‘|
Guilly By Jury 0!2&!2011' “

6M7/2018
5/14/2013  Defendant (2) |

Docket Date Filing Par;yl '
81132013, oefendant(i)
5712013

m;?s Dsfendant(!mg [
4/19/2013  Defendant (lz)? '
4116/2013  Defendant(2)
4182013 o
31312013  Defendant () |
3M4/2013  Defendant

3N1U2013 5
31112013

173112013
20412013

272512013  Defendant(2) |
1/11/2013  Defendant (a)|

1112013 Defendant (2)
1412013 Defendant (2)

1112013 Defendant(2) |

I
!
1212112012 b
14222019 Dafarvdant 1Y '

L
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. illégal stuff to me. Se T am just trying to get an

. has t:akexi'pla‘.,c:;'e-..‘i |

" and, you know, that's another jsswe with this malicious

prosecution.

| because of that?

. 1ot ©f issues ipn this case that involve that a 1ot 'of

12

jpvestigation going, waliciolis prosecution, that 1 feel
t

THE COURT:# What ig it .about you that you ;hink
{
that they particularly give a crap about you? |
THE DEFENDENT: Well, there was another matter
that I was atteénding September 13, I want to say, 2009, I

was in court omn another matter, and as I was‘dealing‘wiﬁh

that matter; you ¥ripw, the case was in-wy Lavor, and there
was a little disturbance in the céurtrodm, and I was
arregted that day- And T called a couple attorneyséabout

it, and they said it was like a VinaictiVe_nge of thing.

There was an argument between Ms. Roby and my attorneY.

SHE COURT: So you think they are going after you :

HE DEFENDANT: It is a lot of gtuff. ‘The
detective has been harassing me. I think that he might

have a record as well foxy the same thing. There ig just a

digcovery has to he contested.

THE COURT: Okay. Well, let me tell vou what

happens. I think that your attormey is going to try to

talic Ms. Roby into giving you an extension past today to

i :
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SWORN AFFIDAVIT

1, Terrea L. Amawine, Attorney-at-Law, under oath do swear that the letter dated March 19, 2014
is an accurate accounting of evenis as they unfolded on July 9, 2010. This letter reflects the

events to the best of my recollection.

\Losto I Linaress

Terrea L. Amwine

Dlath (9, 20/

March 19, 2014

Notary Public

SEAL

%

13 |
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i Practicing In Family, :-
A . Juvenile and Critinal Lavi
TERREA L. ARNWINE, PLLC, | I |
Atsorney at Law o

March 19, 2014

RE: Michael Jefferson ’ i
Letter and Affidavit of Events July 9, 2010 I

K TO Whom It May Concern;

- My pame is Terrea L. Amowine, Michael Jefferson has asked me to recount under gath what ‘
occurred in July of 2010 following an evidentiary heasing on CR2009-179875-001DT where I P
represented him. !

) On July 9, 2010, an evidentiary hearing on a motion to suppress took place. The same day the
Honorable Judge Robert Gottsfield found in favor of my client Michael Jefferson on the motion !
. to suppress, This roling was filed on July 14,2010, OnJuly 15, 2010 the day of trial, the State | |
moved to dismiss the matter with the Honorable Judge Warren Granville granting the same. The o
record reflects the filing of this minute entry on July 19, 2010.

. On July 9, 2010, following the evidentiary hearing and efter the Honorable Judge Robert
- Gottsfield left the bench, my client was taken into custody by Chandler Police Agency officers (I

) believe this was the police agency) in open court. My client was subject to prefrial services -

- throughout the case. Iaskedimmdiatelywhatwnsgoingonastbiswasnotexpemdandwas

. done in open court. The courtroom was full of peaple. My client was blind-sided. I could not
tell hirn what or why this happened as it did. Deputy County Attorney Bradley Francis Perry
litigated the evidentiary hearing, However, another female Deputy County Attomey was present
and was vocal thronghout the evidentiary hearing, She was also present at the time my olient
was taken into custody. I still do not know who she was.

e e o -

According to the Maricopa County Supsrior Court website, a direct complaint was filed on July
i 13,2010. Ihave attached the minute entries relevant to the facts as well as the Case History.
I have attached a swom affidavit to these facts.

Respectfully submitted. - ' |

Terrea L. Amwine, Attorney at Law | L

Enclosures:
July 14, 2010 Minute Entry
* July 19, 2010 Minute Eatcy
Case History .

) wivtw, Tetreadrmuwine.com : '

5777 South Rural Road, Suite 4, Tempe, Arizona 85283 + Office 480-730-5777 « Fax 80-212-9815 * Cell 480-861-6695
TerreaArnwine.Law@Cox.Net




Michsel K. Jeanes, Clerk of Court
*»* Blectronically Filed ***
07/14/2010 8:00 AM
SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY
CR2009-179875-001 DT 07/09/2010
CLERK OF THE COURT
HONORABLE ROBERT L. GOTTSFIELD T. Henninger
Deputy
STATE OF ARIZONA .BRADLREY FRANCIS PERRY
V.
MICHAEL A JEFFERSON (001) TERREA ARNWINE
PRETRIAL SERVICES AGENCY-CCC
VICTIM SERVICES DIV-CA-CCC
MINUTE ENTRY

8:39 a.m.

State's Attorney: Bradley Perry

Defendant's Attorney: Terrea Arnwine

Defendant; Present

Court Reporter: Kimberly McAndrows

Prior to commencement defendant’s exhibits 1 and 2 are marked for identification.
This is the time set for evidentiary hearing motion to suppress.

FILED: Reply to State’s Response to Motion to Suppress

Joshua Waldeck is sworn and testifies. ,

The witness makes an in court identification of the defendant,

Defendant’s exhibits 1 and 2 are offered and admitted into evidence.
Docket Code 005 Form R000D Page 1




SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CR2009-179875-001 DT 07/09/2010

The witness is excused.
Argument is heard.
IT IS ORDERED taking the matter under advisement.

Based on state’s oral motion to take physical evidence (defendant’s Singerprints) this date
and there béing no objection by the defendant,

IT IS FURTHER ORDERED granting state’s motion to take physical evidence
(defendant’s fingerprints).

IT IS FURTHER ORDERED affirming trial on 7/15/10 at 8:00 a.m. before the Master
Calendar Assignment Judge, Central Court Building, Courtroom 703.

LASTDAY REMAINS:  8/22/10

IT IS FURTHER ORDERED affirming prior release ordezs.

FILED: Exhibit Worksheet; Trial Worksheet

This case is eFiling eligible: t;ttpzllwww.clerkofoourtmaﬁoop&govleﬁlingldefalﬂtasp
9:46 a.m, Matter concludes.

LATER:

After reviewing dsfense motion , response and reply and after considering the evidence
admitted at the hearing, the court agrees with the defense and grants defendant’s motion to
suppress.

The testimony showed the defendant’s vehicle wes running, its lights were off, it was
midpight, there was movement in the vehicle, and the officer knew there had been a theft froma
vehicle close to that location about an hour before. It was also established that the vehicle was
not improperly parked as in the City of Surprise vehicles may park in bicyele lanes.

The officer attempted to meke an jnvestigatory stop. The defendant could reasonably
conclnde, however, that he was not free to leave when the officer made au-turn and parked .
directly behind the defendant’s vehicle and put on his spotlight which lit up the entire interior of

Docket Code 005 Form RO0OD Page 2
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SUPERIOR COURT OF ARIZONA.
MARICOPA COUNTY

CR2009-179875-001 DT 07/09/2010

the vehicle, admittedly and wnderstandably for officer safety. There was at that time no
reasonable suspicion founded on specific and articulable facts that defendant was engaged in
criminal activity. Only when the defendant rolled down his window did the officer smella
strong odor of marijuana.

The court is aware that the reasonable suspicion standard for justifying an investigative
stop is a lower standard than that required for probable catise to meke an arrest and it requiresa
showing considerably less than a preponderance of the evidence., Arizong v Johnson, 129 8. Ct.
781 (20009); State v. Fornof, 218 Atiz, 74, 76, 179 P.3d 954, 956 (App. 2008), rev. denied; State
v. Ramsey, 223 Ariz. 480, 224 P.3d 977 (App.2010). Ramsey is one of the most recent Terry
stop Arizona cases and the evidencs there was much more than presented here even when the
instant case is viewed in the context of the totality of all the relevant circumstances.

Ses also: State v. Richcreek 187 Asiz. 501,930 P.2d 1304 (1997); State v. Rogers, 186
Ariz. 508, 924 P24 1027 (1996); State.v. Canales, 222 Atiz. 493, 217 P.3d 836 (App. 2009);
State v. Livingston, 206 Atiz, 145,75 P.3d 100 (App. 2003), rev. denied; State v. Wyman, 197
“Asiz 10, 3 P.24 392 (App. 2000); State v. Stricklin, 191 Ariz. 245,955 P.2d 1 (App.1996).

Docket Code 005 Form ROOOD
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Attarmeyly) appensicg los ths Cass

Bruee R Castetter, Neville 8. Hedlay, Assistant United States Attorneys, Sun3 Plego, CA, for the plaint!-sppellet.
Martin @ Maling, San Diege, €A, for the defendsnt-gppeliet.
Bafore: WILLIAM C. CANBY, J& and SIDNEY R THOMAS, Cireult Judges, and SUZANNE B. CONLON, Districe Judlge,

& vepmw e we =

Opinion by Judge CANBY: Paxtiz Dissent by Judge GONLON,
ORDER AMERDIG OPIHIOR AND AMENDED OPINION

ORDER

Themaority apinfon filed by this couston july 17, 2007, 5llp op. 818677, samended ax follows:
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lntps://www.leagle.com/decision/ZOt)?I 198504£3d69411198
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“'mefaammw..."audmdmg‘...ﬁvmamdatdﬁ\dlmk").wdm&e&MngwhpmdmmW' |

mgcvmmmsonmsmv‘mﬁmm!‘.26663(9&:&4986).umlmdtedvamdsumv.amunﬁul’.ﬁm3372(9118 | i
ur.:w).loxthepmpcswmmmsmddnmuummwthaﬁm.ammpﬂuuofmwwmdmmmmmB.:aat '

1272 (citations amitted); cocond Groves, m!zduass(mﬁngmatmaﬁnmaxumnam!s unretated (s aat comtrolling ineny cass &2
dlspcdﬁve‘oamqmuouolmmmxﬂmmmuuammwmmmemmﬂmm;mmallhgdueoond.um!md
maﬁuammdmmmﬁnmapmﬁmdmmmdwmm Mzstinex as holding that a presumption of
Mﬂwmumahev&mmemmmlsummedmuwmmmmmmmmm” thefact thar Martinez coutd
have exerclsed no right inthe mmaommwmwm wmm;mwmmmmvaamm
sxsamxm,w.mwxmmwmmnmmmmaMmmmMnmmmummugmmw
mamumxpmmaduwmmmmxm-mmotw.@mmmmmmmwsm
aghmuggnnganmamﬁtybev!ewedummeﬂngmmﬁmwmmwmmmmdmmdmmm
mmupmamguwnmmmmmmmummﬂmmmmhmm«mmoﬂmﬂm«m
Clreult Jodge: The United States apprals thn dlsmriet eourt's Wof&lmmmashmmmmmmmmm ground of
mmmwo{mm;mmmaluadmwammm owice for attempiing to cxess the U5-Mexico bayder while
Mawmelemummmmmmmmn. of mmmummmmwmaxvmemmmmm«mm
wmwmmmmm. Immmmﬁwmmwmmmuammﬂmwﬁﬂ&
mmwgmmmmmmmmmd t0 drivathe car, which she belleved contained mcgalauem,mthebodu.tenmsw
dnmmmmam«mmmnmummmhum dameaummmmuammwmemmwm shohad i
bemWmmm@ammmmmwaonmmmmm@emmmmmm
mmvmmmﬂmmmmlugwmmmmmm hor flest mumw«m;::.mammmm i
mepmmmrsmm«mdmmadmmmwumhmmmmwgmmsmmmxm :
arwﬁsadhumwmﬁfymnnmdefmauhummmﬂummwwmmaﬁmmm&mnbmmmm
wnﬂmpxwmmmmmwmwmn mpmwedwewammmmmmmmmmmnf !
thachnmmmmeapmmuamd!wmm.mammm'smuﬂmmltsmemlnst lenw\smamdtwmhum-
mwmmm@mmmqmmdmmmmumﬁm eanclude that the Mdictment should te dismissed. L :
Factoea and Mmawmndmwmtg,mshmmxwm.nmmsnmd&en,ampmdummmmc&e
mmmdm.mamm;mmmwwmawmmm-mmmummmm |
mm.xmmmmzmmmmm &oohyawmed?amohmmhmmgmmmedmﬂmmmm :

umaxedmmmammmnnmwnmmaammmamnmmmmmemdnmmmm“m .
border {n exchange (or §200 &amnmmsd?abb.wsamm&mealduotmmuateawmalnedulasalatlens,!mmmw [
mmuuwwmnmmmmwmmWsmmpmmwwmwnmmw '
Tenkins fat the Octcbher 19 andmmzolnddmacnmnwg.ms.mmuwnpmdwemmum&daatesasammrlaonag | l
Dodsemmmadmbyhuhumﬂ.mm dtbtmmmduaﬂ]smmma!edhmclnmm spealier compartment, and el Dol

Marla tobiagan andocumented alien aeross theborder, and wmwmmm:»mmmmm allen, Jenidns slso saidehat
I ghe had bean pald by & man samed Pahiowanmtewmmmpxeﬂmoeum,md mmmmaqmmmmmwmm i
i :enkmsoa]my9ymeaumdsdemnnghupmtmalieuwumxmmwwmmwngmﬁm&mm
of 21 US.C. §6 952, 960. At tsial an April 6, 3003, Jentdns testified d:a:shedldmtknowmatﬂ:amcnm&mdmatﬂmaummbammddu ,
hi mmmmanmshesmedﬁmshelmdmm&omwhepddhaxwdﬁwamumeboﬁummm 9,theough
Pablo, thamnmpzmuﬂymammdhermmmm allens, Spectal Agent Chnge testifled that when e questioned Jenkdns on Janumy 9, she
told him lhutuhahadmwdmummnywmgglemm mmmmmmmlwmmmmmmemam

i aﬁw!u@vedhmmw”,no&nﬁdﬂulaﬂm mmumuywaslnﬁkmdfarmugguugaRMofmbﬁMMnmm In the
Oeuu‘bengmdzomddm.shep}ednotgxmymmeanmamgsimmmlmwmmvdtodumlumeamnmugmmxlunntmm
mmdofvtudlcﬂvuwmuommnnsdmdwdmguwemmugmwﬂyaﬁenhee!mﬂmmdlymhwddmeatmemwm |

vindictveness, Roblson, 644 Fadat [

afficer diseovered two aan-cltlzens 0!

beenpald $100 by 8 wanumn named | |

512012019




u.D, V. JENLKRIND I US4 ['.0Q O7 \Luv /)] LIUMZTL A A/ | Ssvespphwewrrass

Clrag7s); see also United States v, fnosga-Mastiner, §34 P24 1367, 1369 (9th Clr:1976) {Wedonot

hrtps:I/www.leagle.oom/decisionDO()? 1198504£3d69411198

momaonummmmwmmmmmmmnw the alien smugpling charges against Jegldns
conceded that the United States could have charged Jenking with allers smuggling both at the tme of hier October
that the marijuana charges wee filed, But be aseerted chat Jenkine's Ex-court tertimany greatly strenpthened the
! court granted Jenldns's motton wdkmmmemﬂmmummnnmwmewmm beon mware of
} aettvittes well before it decided to flle chazges, and that Jentdna's in-court testimony was riot wvita3 to the governmant’s case.
; maumnﬂmswasapwpiwmmmea:memdzdmpmmmecmumsdade&ndm'ubmtymmhﬂmmmmm oo
a0 unsuccessfis motlon for recansidecation of the disteict court's declslan, This appeal followed, IL Jntsdietion and Standand of Review We have 'l
jurlsdiction tnder 26 U5.C. § 1291 The ctandard of teview of adistrict court's declslon whether to dlemics an indietment for vindfictive prosacution Vo
$s upsattled tn this clreuit. United States v, Hemandrz-Hervers, 273 301213, 1207 {oth Cir.2008). We have reviowad vindletive prosecution cases de
m,fmahnseddmalnn.andfordeaxmox.M.Wemdu&emmwulam%dedﬁmshoﬂdhemanmbmmem :
presents  mixed question of law and fact, The trial court flxst determines whather the prosecutor’s onuege of conduct appears motivated by a 1y
destre to punish the defendant for exercintng & fegal right. The st then dectes whether the proseontor has come forth with suffitent evidence | .
to dispel eny epprarence of vindictiveniess. Rarause sue yaview of these determinetions requiresusto
law, de novo review 1 appropsiate. Onlted States v. Martinet, 785 F.2d 663, 666 (9th Clr1986) (reviswing vindletlve
il (quotattens and etratton omitted); seo also Unit=d States v. Bridges, 344 E3d 1010, 1014 {oth Ciz.2003) (motlon to
{mproper or antrageous govemment conduct ks raviewsd de novo); United Statea v, Fuchs, 216 F.34 957, 965 {9th
dlsmiss an indictrmant for prosecutortal miscondust {5 reviewed denove), 11T Diseussion The govern:
taw £t filed tho alien smuggling charges to penalize hee for exercidingd protected statutory ot constitutl

testifled at the mation hearing. He .
apprehenstons and at the thne fot

ent's case, The distret P
Jeniins's allen smugpling

government filed

consider Jegnt conceptsn hemixof factend U
claim de navo) 1o

dismiss an indletment for )
Cir2600) (decision whetherto  §!
enkins's tightto dus process of P
onal right. Sec Unjted States v. Goodwin, '
i seeuterial by producing direct evidence of tho '

prosecutor’s punitive motivation towords her. Ser Unlted Statesv. Gallegos-Curtel, 681 P.24 1364, n6B{9th Ciz1982). Alternativaly, shels entitled

to 4 presumption ofviudiedvenaumheannhuwﬂmtlwaﬂmsmuggungdxmmﬂudmetm exerclaed a statutory,
il constitutional dghtmammmnmmtgwemman spprarame of vindletlveness, 1. Thic eate involves the
cuntains no direct evidence of the government's §mpropet mottvation. CE United States v, Hollywood Mator Car Co,
Cleg981) (finding umﬂﬂnﬂﬂnwﬂhmwmmmwmd&mmmmw
; tequest change of venue), tev'd on ather grounds, 458 US. 263, 102 8.Ct 3081, 73 LEA 24 754 (1982) (per
| smuggling charges created the appearance of vindlctiveness To establish & presumption of vindictivenass, 1
¢ premuwrmdlnbadfam:ormuhamllclnudymmmeaﬂmm@&ghﬂmmnﬂﬂnﬂmv.nmmmdm. .
I trtend . .. to lmpugn the actual motives of the |
United States Attatmey’s office in any way), Rather, she must Asmonstrate a reasonzble likeliheod that the

: meﬂmﬂwmm:hememmmmummmmmmwm
pad at 169 aﬂheappeamweofmmusxemmwwhm.asapmm.mm
Rl prosecutorial conduct that wonld not have oscurred but for hostility or o prsiive antmus towards the
1 gpecificlogal rights) {citing Goodwin, mn.s.atm.asa.mmmnmmm appearance of prosesutorizl
the burden an (he government decxuse tha doctrineg of vindtetiva prosecutlan gocitsls) ta reduce o
gceused that she may be puntshed for exercsing her dightt, Ruesge-Martinez, 534 Ead at 1369, As the d
doctrine 32 destgned, in padt, mgmdmnngmemdseommn rights by oftier defendants who must
elremmstantes [n the futire, United States v. DRI, 550 Bad 1224,1237 (sthCir1997) Thecasobeforeuts
mgmmem'sammmamamﬁaBymmmwdmmbﬂmmﬁmmmm
Jenidns's tn-coust confession included: (1) hor October 19 admiseton fhat she had been pald by a man
! Octobee 20 atmisslon that Pablo had paid hes &oowmamammhmmdthummawmof
] e)hujmmoadmudnnmwehudmggladwmmomww mdaomﬂhadbmwehmdzdammd. the govermnent2d
mnm'smmlehﬁmmwptomm mnumm.mmnmum
4 wmmammwwﬂmbm&mmaﬁummammwmmwm
| chasges ralses, &t the very Tosst, & reasontble or veallatic Iikelihood thet the government’s detislon was motivated

, progedaral, af
tatter shiuation, a3 the vecord It

guvunmmwwldmhmwt
her theory of thocase. Gallegos-Durial, 663 !
1s @ realistie o reasonable \helitocd of !

ension an the part of &8
ted, the prophylactle |,
mzke tielr choteos nnder similar
pm!smmmmldmmontwm |
govamment's evidence prior to
named Pablo to smuggle eltens, {2) ket |
zheiﬂ@mdaﬂenmcgwng,w |
mitted that |
brought cherges earifer on. in these I '
f
|
[}

B ndﬁn&dmwhenWﬂwmddeMgwdmmmmgemmm
wasbrought, but only brought the gecond charge cmomdd‘nnm\tmwdudhmmeﬁmdmseuudu
i find &t appropiate to ploce the burden on the govemmment to fustify Us eourte of coaduct, finally, we refect the
H heconse the ellen smugglieg and marjoam {mpartation chacges do ttat ariso ottt of the gamte mucleus of operative
prosezution 1o tnapplicable, The goversment pelles on tinited Statmy V. , 785 Bad 663 (oth Cir.2986).
Robizon, 634 F.34 1270, 1372 (mmm),mmempwmm #f & second charga fo unrelsted to haflzst, 2
: mwmmlna.vese:ma:m.mmmm.m«mmmwumomewmmmmm
vindletivencse, Robison, 644 F2d at1272 (dtatlons emitted); acvord Groves, s B2 2454 (stotlng thatthe fact that agecond
! kmtmmnglnauymwmwﬂwm&emdmmlmwmkfmmmmm
\ anngdammﬂ,umlmm:geafmammdmmzmmmamsmnpﬁonoivlnacumw.
| that o prosumpeion of vindletiveness mmmmmmmmamu»mm
mwmmummwdmmmmem colemnmwwm!dhaveaﬂmdme[
Martinex, 785 P2d at 670; eee also Robizan, 644 F24 atun(ﬁnmmmmhufniwﬁmdmmsumm
ofmmtmmpmzmmwmmam mmﬂmehal!mpdm).mhm,
i mmmzmmmmmnmwhgwusmmwumﬁmmmmmdnmmemm@mm
A wmmmnwxmeaummmmmmlmmm mthemduﬂnamenmﬂmmmmuhl
i Therefoze, ¢ the extent that we consider the mmammmwmmﬂyﬂs.mamaoum foreciore spplication of the
i prosecution. ¥ of vindletiveness !
| ratsd by, the pragecutor’s declslon to fle atien smuggling chazges agalnst Jenking must be ovarcome by objective evidence. juntifylng the |
[ prosecutor’s astlon, Goodwin, 457 US. 3761, 8, 203 §Ch mmmmmmmmmmmm
FA mmmm,«wmwmwm&wm«mmmmmmamn
i} Curlel, as:suummmmmmmmz, evenif the content of the evldenmagammamtsmava!
stronger once Jentins tentifled In eommmammmwmmwmmm:mm the govenment
mdmmmtkmyfmmmwcppmnnlmwmddheumcha.ﬁmom aconfession (p opencourt
1 of evidence agalnst Jenking, wa flnd the govarmment's explanation anpenauasive. As the district court
; Wmm!eumwokmewlmmdandm&mduncsoaaumu!mmg@lnnsamuggung
mm&wmammmowm gmw«mmmmmamm@uwmwmmm
: hmmmumaﬂyecndmmdhhlsﬁhmwenhomnmvkwedwmmnﬁmmmult
pnﬁmybmmbxbgngmanumlmchammedwmdmhmmemmmm
Jenldmmmumedthatsbebe!lmdQmmsmusyhsMandwmdwwmmmhm:mﬂmmnorewn{nrmegwemmm

subsequent) Arirona ndictmant.
connection betwean the exerelse
fenking® exercise of her sighs to testify

charges did not stem from o .
of vindictiveness. Gallegos bt

lableall elong, theevidencewas .

fio cholee but to brlug

broughtthe alien smuggling charges
apprelrendad for emuggling martjuzns,

defendantatthetimathe Arstcharge Co
meSpmdymalMt).WaMm
angament that,

fact, the doctrine of vindlctive | i
Mantinas clted Unfted States ¥, ;
of vindieiiveness ;
noreasentlal toprove ,
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it the alien smuggling charges in Janvury,
1 that the Justifications offered by the goveninent do

i of entsy tn & Dodga var driven by her hustrand.
border officos she belleved she was smupgiing

ucmtcaeas{oua,o:tnhquand:o,zaoa.mmmmmmwedat

wag geleased, A criminal somplatnt charging atfen smuggling was net filed

{ her right to testify sther drug smuggling eriel.
for allen sruggling Waen sha was stopped at the
] atlan smuggling charges were tnitiated only after Jenldns
allens lnto the United Stutes for moncy.
the hearing. He axplained to the distcict court thatbie approved prosecution
medewhen

i eonduct to pumish Jentdns for testifying at her éng
j mmmmwsuﬁdtomwmawmd
mpmewmmanyamamwwmomdmm.umm
avmmmmyummmummmmmm
1169 (9th Cir.1982). Jankdng falled to asteblish chat chere was
pnnhhm(oﬂa!dngﬂmwlmsw.'ﬁlndlmmwge
i wmmy.'mmwumtweubhmwmm&n
{n-courn confession to those crimes, Jost to punish ber {or
was a clear relatfonship between Jernkins' {n-cousteonfassion

kellood

i Mpmamdsuqunamform;msdtm
mnm&dkuﬂm'h—wmﬂnmmm
H| eppiled a subjoctive smelt
H hat, The distriet court equR
b mintméves the value of Jenkins’
tow enfercament offtcers tay be dented
s no Indication Jenking was given Miran

ted the purported admissions jenldns

0 three diffetent occaslons. The prosecutor explained that
i wich herinveostt confession. Janking'
i oustdl, €81 Fad at 1168, Any

diseretion. The Unitod States Attorney hias broad discration indetermining
{ 368,380N u,mwussmuwu(xm):
? docislonsare porticuladly
l Courthasadmonished that a prosecutlon's detervence vatu,
the courts axe compatent to undertake. B4, Tho prosscutor
Hl sllocation of sesources, evidentiaty probilems,
3 hhmntindwmuwmd\ﬁmmownwdmumm
i shouldbefiled tmppwprlmlyptempwﬂwpmwc:’a yole. The
tnvoking Judtclol power ovar the United States Attomey to pretmpt an
i quoting Recider v, Cheney, 670 US. 831, 833,105 S.CL 1649,
' strong and mustbe

I was
{ thought the contraband was haman, not

hups:llwww.leagle.com/decisionfz007l 198504£3d694

T to think that she would not continue with this defensa ax ericl, If the govenment had been
when Jenking first scserted that she did not know
a0t suffica to dispel the appaarance of vindlctivancss crested by the timing of the allen
smugghing cherges, IV, Concluston For the reasons set forth above, the Judgment of the districs eout (3 AFFIRMED. CONLON, Bisteict Judge,
diszenting in part: | concurin the majotity's statement of juriedtetion, as well as tha eonclusion that ds covo ts the appropriate standard af review.
Wiiether the elrenmetances of this case ereated an eppearance of vindictiveners
record. United States v, Mertiner, 785 F.2d 653, 666 (9th Clra986): { sespectfully dissont from the mejority's concluaton that the olien emnuggling
il {ndletment was properly dismissed by the disteics court. & Background Sharon Ann Jenking was
Cancealed o the van were 116.20 Jdlograms (more thon 2560
1llega! allens, ond dented knowing there was macjuanain the van, Taree months
and her hutshand were smouggling an undocumentad alien Into the United States,

raonths bofore the drug etop. On bath prior oxasions, £he wag questianed,

tndictment that §s the subject of this appeal followed several wacks {ater. 1L
| rvelating to alien smuggling on a vindictlve Frosecution theory: the gevernment brought the alien smuggling charges In setaliation fog exercislng
According to the dlsict cours,
border on October 19 and 20,
wimitted undez cath that on two occasions,
The supervising Asslstant United States Attemey, who approved

gha confeased tn detail to those otherertmes undez cath.
distitet court dismissed the Indletmant because the ¢iming of
following Jenkins' testimony gave Tisa €0 2R SppadrANCe of vindictivenese. &t was the disteict court’s oplnica
(Cases wwwwmgmmw.uwmmmwm

of vindictiveness, if, Anzlysis A An appearance of vinfictiveness w3 nat
p realistic [Bnlitocd of vindictiveness by the

2008, 40 LEAD 628 (1978). There 1s o Wmmmpmm:wamny mamawmmamwummmw
trtal, Jerking successtully staked bes clalm
eetatiatian for exezclsing & constivutionai right.
States v. Ruasga-Mastinez, 534 6.28 1367,

a zealistic ar rensonable likelthood that stien smuggling
that s quling dismissing the

mmm:mummmmm
and the eusulng ellen smuggiing charges, The proseaitos
hits dacision to prosscute jenkdns inUght of new Tnformation: jenking' confession undes
charges, There [snoevidente ta suggest
12zt place of evidence maldng a solld casen
test biaxed on timing and {ts oplaion that the govarnment dXd not zaally seed fentdas’ tnecott confession tu prosecute
mwhommmnudmmmmmummmm
in-connt confexsion o3 merely adding to the
udmﬂu@dwammbucfmunds.mdnﬂug

{svirtually unchalicngeable snd easy mpmtvﬂmmcumsuvdwnglnghlmmfcmmemmm tozify about statements taken on
! utequamyomunenmmthgmmawm]mmbm

Sn-courtounifesslon provided an lntervening clrcumstance

of vindlstivanass was adequately rebutted. G, Dismissal of tia Indictment preempted
ﬂmtnwmmmwtdmuxn«dlmmv tnecourt confession to fileaflen

i discpettan The dismissal of the {ndlstment was predicated ona finding
¢ mm;md:argenmmdhvemmdmwbwshawmhmduﬁw!\h amnmozmmﬁuuummwnmd
: mmmemwmmammwmmmmmwmcmmmm oaties of pregecutorial

gordenkircher v. Hayzs, 434 U.S. 357,
fit-sulted o Judtcis! review, Waytav. Unlted States,
and prosecution
i {n ¢he best position to evaluete the

iuunsﬂwdondmﬁﬂdawmfmﬁwmﬂm‘elamﬂnfmmwmm9‘70&456.563,
84 LEA24 714 (1985), The presumptlon of vogularity
mﬂmmwmmﬂm,wemwfsmmmmnwmed
that Jenkins' [n-court confession was not vital to the govemment's
apprehended with fllagal sliens, o IwWo ymonths
drugs, The dortrine of vindictive prosecution docs not

A g ¢ we =

concamed with appearing vindictivo, it could have flled i
she wes smuggling mar{juana. We therefore canriude

tequires 2 mixad consideration of legal principles and the factsof

arrested on January 9, 3005, at the Otay Mesa post
pounds) af marijuana, Jenidns told a
{ater, she testified
notdrugs. She

the border twize with undocumented allens hidden in her vehidle two
ahoadmitted she war patd to driva the car serass the bonder, and che
Wbamﬂlmawmmmmawdmmm
Dismissal of the Indictment Jentdns moved to dismiss the ladictment

tha United States had afl the tnformation {t necded to prosecute her
almost five months earfler. The United States responded that the

the slien smuggling charges, tentified at
bused onthe content of Jentdns' testimony, not her decision to testify.
The credibillty of the prosecutar's explanation
the allen smuggling chacges immediately
the govemnment had sufficlent

defendants tight to estify and defend herself ts notchilled, At the
of farm be construed as casting douin or indicating

mm:apum.mus.am.um

on the timing of the alien auggiing chavges
1t 15 trup that fenkins need nst show thet
1389 (9th Cir1976), But the appearance
Gallepes-Cuasiel, 68t Fad 1184,
charges were brought $
tndietment had ebsolutely no petationship

of renlkatory conduct Unfted States v

oth. Thedisttlczea
thapmewm'umanauwmpmmatmmma
stam dunlt one, Nonethetess, the distelet court

mdmwhu.amwmmm
Wmmumwmumm
mmmmmmmmmm
significantly stronger

fastifying the cliansmuggling charges, Gellegass

guesseq
policies mpﬁmlﬂs.ums:amv.ooudwln. &S0 .
364, B 8.8, 863, 54 LEd2d 604, (1978), Charging
105 8.01.1528, 84 LEd 24 587 {1985), The Supraea
mdnymmptib!ebuxenuadm;ysis
313 benchits of @ particuler staiogy,

410 [11:5 993) ‘W.
priotities and plonsarenct

ussct.u.ao.mmaassmgm,
n a prosecatodal duclatan is
apummpuonof:egu!uuy.mthu.m
case, 8o alien smoggling charges
tater when che was epprehended snd clalmed she
diminksh the prindple of prosecutorial distretion.
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United States v. Gelifin, 617 F2d 1342, 1348 (9th Clr980a) {[nlothing tn Blackiedge presumed to givea defendant a free dide fox saparatecrimes ke
may have commitied, ox to preventa prasecutor from bringing new chargps asa result of changed oz alteved clreumstances which properlybearen
prosecittorial digeration). Apmmmﬁyunﬂdm&ewm wma«mudmwuamumm.
the prosecutor admiteediy had sufficlent cidence wmngmmmmﬂngehaguamnnﬁmbek:uhemmwtmmmmms
concluston that fenking' in-court confesslon greatly steengthened the alien smuggfing case and his detision te fite 3 ceiminsl complaint an these
dmgeskﬂvﬁm&eWSNpmmﬂdelmﬁmwe&mMa{tbemmm

FootHotes

*The Honorable Suzanna B, Conlon, Santor United States istrlct Judge for the Novthern District of Ulinals, slting by destgnation.
4. The passage tobaamended may also be forond a2 2007 WL 2034037 +4, second paragraph with hesdnotanumber (91

1. Thenextday, thejury informed mwmumﬂwﬁm:mmmmvm]mwmedmmmmed.audhummnwu
afftrmed an appeal, Yinlted States . Jookins, 214 Bed Apprc 78 {9th Clr, 2006). Sheis serving @ 63~manth sentence.

2. Jenking made the second and third statements after being given watnings pursuant to Mirandav, Arizona, 18AU.£.L36, 86 8.C% 1603,16 LEA3A 694
{1966). The police repark desceiding the first atatament does not indicate whether Jenking was Nirandizod.

3."Eauxample.t!tl:evtnimolmamnulnsd:edalnmheremmomwﬁmlndimn:,ambsequmm:ummmaypwpzﬂnhmmemed
MWWMM"w-Mu,mFummou&(msmmummmwmq.9ss.ex.aoga,mwd.zdm
(1974).
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