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United States Court of Appeals for the Ninth Circuit

Office of the Clerk
95 Seventh Street

San Francisco, CA 94103

Information Regarding Judgment and Post-Judgment Proceedings

Judgment
• This Court has filed and entered the attached judgment in your case.

Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2)
• The mandate will issue 7 days after the expiration of the time for

filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1)
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)

(1) A. Purpose (Panel Rehearing):
• A party should seek panel rehearing only if one or more of the following

grounds exist:
A material point of fact or law was overlooked in the decision;
A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or
An apparent conflict with another decision of the Court was not
addressed in the opinion.

• Do not file a petition for panel rehearing merely to reargue the case.

B. Purpose (Rehearing En Banc)
• A party should seek en banc rehearing only if one or more of the following

grounds exist:
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Consideration by the full Court is necessary to secure or maintain
uniformity of the Court’s decisions; or
The proceeding involves a question of exceptional importance; or
The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

(2) Deadlines for Filing:
• A petition for rehearing may be filed within 14 days after entry of

judgment. Fed. R. App. P. 40(a)(1).
• If the United States or an agency or officer thereof is a party in a civil case,

the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(a)(1).

• If the mandate has issued, the petition for rehearing should be
accompanied by a motion to recall the mandate.

• See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).

• An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel
• A petition should contain an introduction stating that, in counsel’s

judgment, one or more of the situations described in the “purpose” section
above exist. The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))
• The petition shall not exceed 15 pages unless it complies with the

alternative length limitations of 4,200 words or 390 lines of text.
• The petition must be accompanied by a copy of the panel’s decision being

challenged.
• An answer, when ordered by the Court, shall comply with the same length

limitations as the petition.
• If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a

petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.
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• The petition or answer must be accompanied by a Certificate of Compliance
found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

• You may file a petition electronically via the appellate ECF system. No paper copies are
required unless the Court orders otherwise. If you are a pro se litigant or an attorney
exempted from using the appellate ECF system, file one original petition on paper. No
additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
• The Bill of Costs must be filed within 14 days after entry of judgment.
• See Form 10 for additional information, available on our website at

www.ca9.uscourts.gov under Forms.

Attorneys Fees
• Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees

applications.
• All relevant forms are available on our website at www.ca9.uscourts.gov under Forms

or by telephoning (415) 355-7806.

Petition for a Writ of Certiorari
• Please refer to the Rules of the United States Supreme Court at

www.supremecourt.gov

Counsel Listing in Published Opinions
• Please check counsel listing on the attached decision.
• If there are any errors in a published opinion, please send a letter in writing

within 10 days to:
Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan, MN 55123
(Attn: Jean Green, Senior Publications Coordinator);
and electronically file a copy of the letter via the appellate ECF system by using
“File Correspondence to Court,” or if you are an attorney exempted from using
the appellate ECF system, mail the Court one copy of the letter.



Instructions for this form: http://www.ca9.uscourts.gov/forms/form10instructions.pdf

party name(s)

(use “ ” to sign electronically-filed documents)

(each column must be completed)

 (Opening Brief; Answering 
Brief; 1st, 2nd , and/or 3rd Brief on Cross-Appeal; 
Intervenor Brief)

*Example: Calculate 4 copies of 3 volumes of excerpts of record that total 500 pages [Vol. 1 (10 pgs.) + 
Vol. 2 (250 pgs.) + Vol. 3 (240 pgs.)] as:
No. of Copies: 4; Pages per Copy: 500; Cost per Page: $.10 (or actual cost IF less than $.10); 
TOTAL: 4 x 500 x $.10 = $200.

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov

Rev. 12/01/2018
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INTRODUCTION 

This matter is appropriate for en banc review under Federal Rule of Appellate 

Procedure 35(a) because the panel decision conflicts with a decision of the United 

States Supreme Court, diverges from the published opinions of other United States 

courts of appeals, and raises an issue of exceptional importance.  

The panel relied on the old Spence-Johnson test in holding that clothing 

choices do not qualify as expression under the First Amendment unless there is 

�an intent to convey a particularized message� and a �great likelihood�that the 

message would be understood by those who viewed it.� Add. 21 (internal 

quotations omitted). But more recently, the Supreme Court held that a �narrow, 

succinctly articulable message is not a condition of constitutional protection.� 

Hurley v. Irish-Am. Gay, Lesbian & Bisexual Grp. of Bos., 515 U.S. 557, 569 (1995). 

The Court explained that �if confined to expressions conveying a �particularized 

message� [the First Amendment] would never reach the unquestionably shielded 

painting of Jackson Pollock, music of Arnold Schöenberg, or Jabberwocky verse of 

Lewis Carroll.� Id. The panel decision does not address or distinguish Hurley. Nor 

does it differentiate this case from this Court�s decision in Anderson v. City of 

Hermosa Beach, 621 F.3d 1051 (9th Cir. 2010), which recognized Hurley. 
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The panel decision also conflicts with the authoritative decisions of the Third 

Circuit and Eleventh Circuit. Those courts recognized that Hurley abrogated the 

Spence-Johnson test. See Fort Lauderdale Food Not Bombs v. City of Fort Lauderdale, 

901 F.3d 1235, 1245 (11th Cir. 2018) (�The Supreme Court rejected [the 

particularized message] requirement in Hurley.�); Tenafly Eruv Ass'n, Inc. v. 

Borough of Tenafly, 309 F.3d 144, 160 (3d Cir. 2002) (�Hurley eliminated the 

�particularized message� aspect of the Spence�Johnson test.�).  

The conflict with the Supreme Court and other circuits involves a question of 

exceptional importance. The panel decision held that the First Amendment does 

not protect mode of dress and expressive style unless they contain a particularized, 

readily understood message. This paves the way for governments within this circuit 

to restrict expression of ideas that make people uncomfortable. But if �there is a 

bedrock principle underlying the First Amendment, it is that the government may 

not prohibit the expression of an idea simply because society finds the idea itself 

offensive or disagreeable.� Texas v. Johnson, 491 U.S. 397, 414 (1989). 

This Court should grant rehearing en banc. 
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STATEMENT OF THE CASE 

A drive-thru coffee stand sells beverages and food to customers who order 

from and are served in their car. See SER 009. A bikini-barista stand is a drive-thru 

coffee stand where the baristas are dressed in bikinis. SER 010.  

Plaintiffs-Appellees Jovanna Edge, Leah Humphrey, Liberty Ziska, Amelia 

Powell, Natalie Bjerke, and Matteson Hernandez (the �baristas�) work at bikini-

barista stands. According to Ms. Bjerke, �bikinis are a big part of the message of 

empowerment and approachability.� SER 002. Wearing a bikini at a barista stand 

�sends the message that we should be comfortable with our bodies and who we 

are.� SER 003. Ms. Ziska states that she sends a message of freedom by choosing 

to wear a bikini at work. SER 019�20. 

Many of the baristas have tattoos, scars, and other distinguishing features 

which are visible only when wearing a bikini. ER 0231; SER 002, 014�15, 020. For 

Ms. Hernandez, her tattoos represent �different parts of going through the 

struggles of life. My tattoos express my ups and downs, and finding my true self. I 

share these parts of my life with my customers at the barista stand, and could not 

do that if I was wearing more than a bikini.� SER 023. And for Ms. Ziska, tattoos 

on her arms, back, stomach, and hip inspire �questions from customers about my 

tattoos � they ask me how, why, who, what.� SER 020.  
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Defendant-Appellant City of Everett enacted two municipal ordinances. One 

regulates �quick service facilities.� ER 1157; Everett Municipal Code (�EMC�) 

§ 5.132.030. It requires baristas to completely cover their undergarments and upper 

and lower bodies, including �breast/pectorals, stomach, back below the shoulder 

blades, buttocks, top three inches of legs below the buttocks, pubic area and 

genitals.� ER 1160; EMC § 5.132.020(B). 

The baristas challenged the City�s ordinances under the First Amendment to 

the United States Constitution and 42 U.S.C. § 1983. They argued that the 

ordinances unreasonably burdened their freedom of expression in clothing choice 

and dress. The City argued that �the message received by others� after viewing 

the baristas� clothing �might send a negative message about the plaintiffs to 

others.� SER 035.  

The district court acknowledged that some may find the baristas� dress 

offensive, but noted that the court�s responsibility was not �to comment on taste or 

decorum, but rather to determine whether Plaintiffs� choice of clothing is 

communicative.� ER 0008. The court also found that while �some customers view 

the bikinis as �sexualized,� to others, they convey particularized values, beliefs, 

ideas, and opinions; namely, body confidence and freedom of choice. Moreover, in 

certain scenarios, bikinis can convey the very type of political speech that lies at the 
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core of the First Amendment.� Id. Having found �that Plaintiffs� choice of 

clothing is sufficiently communicative,� the district court granted a preliminary 

injunction enjoining the ordinances. ER 0009. 

The City appealed the preliminary injunction to this Court. The panel 

decision reversed and remanded. The panel recognized that the baristas intended 

to convey messages �relating to empowerment and confidence� but found that 

�the message sent by the baristas� nearly nonexistent outfits vastly diverges from 

those described in plaintiffs� declarations.� Add. 9�10 at n.1, 23. And because the 

baristas could not show �a �great likelihood� that their intended messages related 

to empowerment and confidence will be understood by those who view them,� the 

panel held that �the mode of dress at issue in this case is not sufficiently 

communicative to merit First Amendment protection.� Add. 23. 

The baristas now seek en banc review because the panel decision conflicts 

with the United States Supreme Court�s decision in Hurley and diverges from this 

Court�s decision in Anderson. See Fed. R. App. P. 35(a); Circuit Rule 35-1. The 

panel decision also directly conflicts with authoritative opinions of other courts of 

appeals on a rule of national application in which there is an overriding need for 

national uniformity. Finally, the baristas seek en banc review because this case 
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presents an issue of exceptional importance�the extent to which the First 

Amendment protects expression of ideas through clothing choices. 

ARGUMENT 

A. The panel decision�that First Amendment protection requires a 
particularized message that is likely to be understood by those who view 
it�conflicts with Supreme Court precedent. 

Several decades ago, the Supreme Court formulated a two-part inquiry to 

determine when expressive conduct is protected under the First Amendment. 

Spence v. Washington, 418 U.S. 405, 410�11 (1974); Texas v. Johnson, 491 U.S. 397, 

404 (1989). First, whether an �intent to convey a particularized message was 

present.� Spence, 418 U.S. at 410�11. Second, whether �in the surrounding 

circumstances the likelihood was great that the message would be understood by 

those who viewed it.� Id. at 411. The panel decision�s First Amendment analysis 

relies entirely on that two-part test, known as the Spence test or Spence-Johnson test. 

But more recently, a unanimous Supreme Court held that a �narrow, 

succinctly articulable message is not a condition of constitutional protection.� 

Hurley v. Irish�Am. Gay, Lesbian, & Bisexual Grp. of Bos., 515 U.S. 557, 569 (1995) 

(citing Spence, 418 U.S. at 411). As the Court explained, �if confined to expressions 

conveying a �particularized message,�� the First Amendment �would never reach 
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the unquestionably shielded painting of Jackson Pollock, music of Arnold 

Schöenberg, or Jabberwocky verse of Lewis Carroll.� Hurley, 515 U.S. at 569. 

And in Anderson v. City of Hermosa Beach, this Court cited Hurley in holding 

that certain expressive activities have �full constitutional protection without 

relying on the Spence test.� 621 F.3d 1051, 1060 (9th Cir. 2010). The Anderson 

court struck down a municipal ban on tattoo parlors even though the work of tattoo 

artists wasn�t understood the same way as the �finely wrought sketches of 

Leonardo da Vinci.� Id. at 1061.  

Like the Anderson court, the district court below recognized that �it is not the 

Court�s responsibility to comment on taste or decorum, but rather to determine 

whether Plaintiffs� choice of clothing is communicative.� ER 0008. The court 

explained that while �some customers view the bikinis as �sexualized,� to others, 

they convey particularized values, beliefs, ideas, and opinions; namely, body 

confidence and freedom of choice.� Id. 

In contrast, the panel decision did not cite Hurley or explain why the baristas� 

expression is not protected under Anderson. Instead, the panel fixated on some 

baristas wearing g-strings and pasties�mentioning that fact six times. The panel 

concluded that because �wearing pasties and g-strings while working at Quick-

Service Facilities is not �expressive conduct� within the meaning of the First 
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Amendment, the Dress Code Ordinance does not burden protected expression.� 

Add. 23. But the ordinance and panel decision reach far beyond �pasties and g-

strings.� The dress code would also prohibit people from wearing less-controversial 

clothing like scoop-back shirts (which partially expose the back below the shoulder 

blades) and crop-top sweaters (which partially expose the stomach). 

As the district court noted, �in certain scenarios, bikinis can convey the very 

type of political speech that lies at the core of the First Amendment.� ER 0008. 

The court gave examples: �Plaintiffs might wear bikinis constructed of the bright 

pink �pussyhats� worn by protesters during the Women�s March or the black 

armbands worn by students during the Vietnam War, or emblazoned with the logos 

and colors of their favorite sports teams.� ER 0008�09. Or as barista Liberty Ziska 

explained the political statement she makes with a bikini: �We are here saying we 

watched our moms and grandmas going through hell and we don�t have to. Millions 

of women fought for our rights and right to vote and it�s my right to wear what I 

want. It�s my right as a person.� SER 020. 

The ordinances ban all messages that the baristas express and that could be 

expressed through a bikini. The panel�s endorsement of the ordinances conflicts 

with Hurley and Anderson. The Court should rehear this case en banc to conform to 
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Supreme Court jurisprudence and to secure and maintain uniformity of the Court�s 

decisions. See Fed. R. App. P. 35(a)(1). 

B. The panel decision directly conflicts with authoritative decisions from the 
Third Circuit and Eleventh Circuit on this issue. 

Other United States courts of appeals have recognized the inherent tension 

between the Supreme Court�s decision in Spence, requiring a particularized 

message, and its later decision in Hurley, holding that an articulable message is not 

required. The Third Circuit and Eleventh Circuit directly addressed this issue and 

both concluded that the Spence test no longer applies. 

The Third Circuit found that Hurley eliminated the �particularized message� 

requirement of the Spence-Johnson test. Tenafly Eruv Ass�n, Inc. v. Borough of 

Tenafly, 309 F.3d 144, 160 (3d Cir. 2002). And the Eleventh Circuit reasoned that 

after Hurley, the �great likelihood� prong of Spence-Johnson does not apply. Fort 

Lauderdale Food Not Bombs v. City of Fort Lauderdale, 901 F.3d 1235, 1240 (11th Cir. 

2018) (�We decline the City�s invitation�to resurrect the Spence requirement that 

it be likely that the reasonable observer would infer a particularized message. The 

Supreme Court rejected this requirement in Hurley.�); see also Holloman ex rel. 

Holloman v. Harland, 370 F.3d 1252, 1245 (11th Cir. 2004).  

The Eleventh Circuit articulated a new objective inquiry to determine whether 

conduct is protected by the First Amendment: �whether the reasonable person 
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would interpret it as some sort of message, not whether an observer would 

necessarily infer a specific message.� Holloman, 370 F.3d at 1270 (emphasis in 

original). Applying this inquiry rather than the Spence-Johnson test yields different 

results.  

For example, in Holloman, a student raised his fist during the Pledge of 

Allegiance to protest the administration�s treatment of his classmate. 370 F.3d at 

1260�61. The Eleventh Circuit held the act was protected expressive conduct. Id.  at 

1270. Even if onlookers wouldn�t perceive the student�s specific message, they 

would understand a �generalized message of disagreement or protest directed 

toward [a teacher], the school, or the country in general.� Id. (emphasis added). 

In another Eleventh Circuit case, a non-profit organization hosted weekly 

events at the park, sharing food at no cost with anyone who cared to join. Fort 

Lauderdale Food Not Bombs, 901 F.3d 1235 at 1238. The group was trying to send 

the message that �society can end hunger and poverty if we redirect our collective 

resources from the military and war and that food is a human right, not a privilege, 

which society has a responsibility to provide for all.� Id. The City of Fort 

Lauderdale disliked these events and enacted an ordinance restricting food sharing 

in the park to halt them. See Id. at 1238�39. The district court upheld the ordinance 

because there was not a great likelihood that an observer would receive the group�s 
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specific message about redirecting resources from foreign wars to fighting hunger 

and homelessness. Id. at 1241. But the Eleventh Circuit held that the First 

Amendment protected the group�s right to hold the events because, taking the 

group�s actions in context, �the reasonable observer would interpret its food 

sharing events as conveying some sort of message.� Id. at 1243 (emphasis in 

original). 

Like the student in Holloman and organization in Fort Lauderdale Food Not 

Bombs, the baristas� clothing choices conveyed generalized messages of body 

confidence and female empowerment�the idea that women should be free to 

control their own dress in the workplace. And not even the City disputes that the 

baristas conveyed �some sort of a message.�  Instead the City claims �the message 

received by others might send a negative message about the [P]laintiffs to others.� 

SER 035. Similarly, the panel decision acknowledges there was a �message sent by 

the baristas nearly nonexistent outfits,� even if it �vastly diverges from those 

described in plaintiffs� declarations.� Add. 9�10 at n.1, 23. Under Holloman, the 

successful communication of �some message� is enough to trigger First 

Amendment protections.   

In a recent concurrence, Justice Thomas suggested a test similar to the 

Eleventh Circuit�s Holloman inquiry: �To determine whether conduct is 
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sufficiently expressive, the Court asks whether it was �intended to be 

communicative� and, �in context, would reasonably be understood by the viewer to 

be communicative.� But a �particularized message� is not required�� Masterpiece 

Cakeshop, Ltd. v. Colorado Civil Rights Comm�n, 138 S. Ct. 1719, 1742 (2018) (citing 

and quoting Clark v. Cmty. for Creative Non�Violence, 468 U.S. 288, 294 (1984); 

Hurley, 515 U.S. at 569). Here, the baristas satisfy Justice Thomas�s proposed test. 

The baristas testified (and the district court found) that they intended to convey a 

message through their attire. And, in context, viewers would reasonably 

understand the baristas� efforts to be communicative even if they didn�t receive a 

particularized message.  

Other circuits have taken different approaches to reconciling Hurley with the 

requirements of the Spence�Johnson test. See Cressman v. Thompson, 798 F.3d 938, 

955�56 (10th Cir. 2015) (collecting cases); see also Church of Am. Knights of the Ku 

Klux Klan v. Kerik, 356 F.3d 197, 205 n.6 (2d Cir. 2004) (citation omitted) 

(interpreting Hurley to leave Spence-Johnson intact). But the panel decision did not 

acknowledge this circuit split. This Court should grant rehearing en banc so it can 

weigh the various approaches of its sister circuits and decide the proper path 

forward. See Circuit Rule 35-1. 
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C. The panel decision has wide-ranging implications for First Amendment 
rights that go beyond the baristas� clothing choices. 

In his Masterpiece concurrence, Justice Thomas recalled the purpose of the 

First Amendment: �If there is a bedrock principle underlying the First 

Amendment, it is that the government may not prohibit the expression of an idea 

simply because society finds the idea itself offensive or disagreeable.� 138 S. Ct. at 

1746 (internal quotations and citations omitted). Put another way, �if it is the 

speaker�s opinion that gives offense, that consequence is a reason for according it 

constitutional protection.� Id. (citing and quoting Hustler Magazine, Inc. v. Falwell, 

485 U.S. 46, 55 (1988)).  

Here, the City openly targeted the baristas� opinion that women are 

empowered to decide how they will dress at work, limited only by their private 

employers� policies. The very fact that the City took offense at this idea is all the 

more reason to afford it protection under the First Amendment.   

And while this particular ordinance shut down only the baristas� expression, 

the panel�s holding opens the door for governments to dictate how people dress in 

other workplaces and in public. This decision runs against the tides of history and 

the Supreme Court�s tendency to deepen and broaden First Amendment 

protections rather than retract and restrict them. See e.g. Hurley, 515 U.S. 557; 

Masterpiece, 138 S. Ct. at 1723 (�This is an instructive example, however, of the 
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proposition that the application of constitutional freedoms in new contexts can 

deepen our understanding of their meaning.�). 

Fashion choices were assumed to be protected expressions of individuality as 

far back as the 1789 Congressional debate over the Bill of Rights. See Gowri 

Ramachandran, Freedom of Dress: State and Private Regulation of Clothing, Hairstyle, 

Jewelry, Makeup, Tattoos, and Piercing, 66 Md. L. Rev. 11, 13 n.4 (2007), 

http://brooklynworks.brooklaw.edu/blr/vol75/iss2/10. Fashion is often 

understood to be a type of language, or code, and is undeniably capable of 

conveying symbolic expression. See Id. at 45�49. The medium of fashion and 

personal appearance are among the most commonly employed modes of daily 

individual expression in Western Culture. See William C. Vandivort, I See London, I 

See France: The Constitutional Challenge to �Saggy� Pants Laws, 75 Brook. L. Rev. 

667, 686�88 (2009), http://brooklynworks.brooklaw.edu/blr/vol75/iss2/10.  

Yet under the panel decision, the First Amendment does not prevent 

governments from imposing arbitrary dress codes in the workplace and beyond, 

unless the clothing at issue communicates a narrow, articulable message that other 

people are likely to understand. And the decision may go further. The holding may 

even allow government to suppress the expression of any idea that is not readily 

understood. Taking the panel decision to its natural conclusion, city councils may 
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impose their personal tastes on restaurant décor and even art galleries that do not 

display entirely clear, readily understandable, messages. 

Under Rule 35(a)(2), the Court should order that this appeal be reheard en 

banc because the proceeding involves a question of exceptional importance. See also 

Circuit Rule 35-1. 

CONCLUSION  

The panel decision allows cities to ban expression that lacks a particularized, 

readily understood, message. But the Supreme Court eliminated this requirement 

decades ago in Hurley�as recognized by at least two other United States courts of 

appeals. And since Hurley, the Supreme Court has moved to protect more and 

more forms of expression, while the panel decision moves the law of this Court in 

the opposite direction.  

The panel decision is not limited to pasties and g-strings at bikini-barista 

stands. The holding strips an individual�s right to expression through clothing 

choice or personal style. The decision may even extend beyond clothing to 

jeopardize other forms of expression�anything that lacks a particularized message 

readily understood by others. 
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The Court should rehear this appeal en banc to reconcile this Court�s 

jurisprudence with the Supreme Court and other circuits and to reaffirm its 

commitment to a deep, broad, and robust reading of the First Amendment. 
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DENIED.
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