STATE OF SOUTH DAKOTA
COUNTY OF PENNINGTON

CHARLES R. RHINES
Petitioner,

Vs,

DOUGLAS WEBER, Warden, South

Dakota State Penitentiary,

Respondent.

- IN CIRCUIT COURT
SEVENTH JUDICIAL CIRCUIT

CIV. 02-924
NOTICE OF ADOPTION OF

REVISED EXECUTION POLICY
AND PROTOCOL
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Respondent Douglas Weber, by and through his counsel Paul S.

Swedlund, Assistant Attorney General for the State of South Dakota, hereby

files notice, as earlier requested by this court, of the method of execution policy

and protocol prepared and adopted by respondent for use in the executions by

lethal injection of condemned inmates in the State of South Dakota, including

Charles R. Rhines. Respondent adopted this policy and protocol on October 19

and 13, 2011 respectively. The policy and protocol are modeled on, and are

substantially similar to, one approved by the United States Supreme Court in

Baze v. Rees, 553 U.S. 35, 128 S.Ct. 1520 (2008).

EXHIBIT

\

Respectfully subfnitted,

MARTY J. JACKLEY
ATTORNEY GENERAL

Paul S. Swedlund

ASSISTANTVA'ITORNEY GENERAL

Craig M. Eichstadt

ASSISTANT ATTORNEY GENERAL

1302 East Highway 14, Suite 1 Pennington County, SD
Pierre, South Dakota 57501-8501y ~obi COURT
Telephone: (605) 773-3215 )
paul.swedlund@state.sdus -~ OCT T4 20fi

Ranse TrumenSlerk of Courts
By. . L Deputy
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on this 21st day of October 2011 a
true and correct copy of the foregoing notice of adoption of revised execution
policy and protocol was served by United States mail, first class, postage
prepaid, on Jana Miner, Assistant Federal Public Defender, 101 South Pierre

Street, Pierre, SD 57501,

Paul S. Swedhund
ASSISTANT ATTORNEY GENERAL

incton County, SD
PennmgtFlLED ty, :
iM CIRCUIT COURT
OCY 2 & 20
Ranae Truman, Glerk of Cousts

v & Deputy
——
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ERM A.12(B) Capital Punishment Final Days Procedures
A, GENERAL

1. The punishment of death shall be infiicted within the walls of a building at the State Penitentiary.
SDCL §23A-27A-32, 23A-27A-33. The South Dakota State Penlientiary (hereinafter SDSP) shall
provide all proper equipment and appliances for the infliction of such punishment, SDCL
§23A-27A-32, 23A-27A-33. The necessary sstup includes a room, hereinafter referred fo as the
“Chemical Room,” equipped with a one-way mirror that allows occupants to observe the Execution
Chamber and the inmate after he is strapped to a gurney In the execution chamber.

2. Death shall be inflicted by administering intravenous Injections of a substance or substances ina
lethal quantity. The substance or substances and manner of execution shall be and remain
consistent with state and faderal constitutional requirements as identified herein,

3. The Warden or designes is responsible for having the chemicals for isthal injection and any other
necessary items for use on the scheduled date of execution. Under the direction of the Warden or
designee two complste sets of the substance or substances used to conduct an executlon shall be
kept in separate secure locations,

4. The Warden shall arrange for the attendance of South Dakota Department of Corrections (hereinafter
SDDOC) staff, law enforcement officers and other persons he/she deems necessary and proper to
perform the functions involved in conducting a scheduled execution. This shall include all those
required by South Dakota statute to attend,

5. I at any time during the execution process the Governor stays, pardons, or commutes the sentence
of the condemned person or if a court of competent jurisdiction issues a stay after an execution has
commenced, the execution team shall stop the execution. Ambulance staff equipped with advanced
life support capabilities, including a heart defibriliator and such supplies and equipment as would be
needed to attempt to revive an individual who has been Injected with one or more of the substances
identified in Section D, shall be on standby at the SDSP.

B. QUALIFICATIONS OF EXECUTION TEAM MEMBERS

1. An execution carried out by intravenous Injection shall be performed by person(s} trained to perform
‘venipuncture and to administer intravenous Injections. The person(s) shall be selecied by the
Warden and approved by the Secretary of Corrections, SDCL 23A-27A-32.

2. The person(s) selected by the Warden to mix the drugs and prepare the syringes shall demonstrate
proficiency through relevant training and two years' experience in the preparation of syringes for
intravenous administration and mixing and preparation of drugs for such administration.

3. The person{s) selected by the Warden to insert the intravenous needies into the veins of the prisoner
and connect, monitor, and maintain intravenous lines shall be certified or licensed and have at least
twa (2) years' professional experience as one of the following: medical or osteopathic physician,
physician assistant, registered nurse, certified medical assistant, licensed practical nurse,
phiebotomist, paramedic, emergency medical technician, or military corpsman.

4. The person(s) selected by the Warden to administer the injections shall demonstrate proficlency
through relevant training and two years’ experience in the administration of drugs by intravenous
injection.
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c. PREPARATION OF CHEMICALS

1. The following identifies the contents of each syringe used in the course of the 3-Drug or 2-Drug

exacutions.

SYRINGE

LABELED/MARKED CONTENTS

#1 Sodium Thiopental (1.5 grams In 2 80 cc
solution) or Pentobarbital (2.5 grams in a 50
ce solution)

#2 Sodlum Thiopental (1.5 grams in a 60 c¢
solution provided Syringe #1 Is also 1.5
grams of Sodium Thiopental in a 60 ce
solution) or Pentobarbital (2.5 grams in a 50
cc solution provided Syringe #1 is also 2.5

_grams of Pentobarbital in a 50 cc solution)

#3 Normal Satine (25 ml)

#4 Pancuronium Bromide (100 mg of 2 mg/m
concentration in a 50 cc solution)

#5 Normal Saline (25 ml)

#6 Potassium Chloride (120 mEq. in a 60 cc
solution)

#7 Potassium Chloride (120 mEq.ina 80 cc

, solution)

Backup syringes (if needed):

#8 Normal Saline (25 ml)

#9 Sodium Thiopental (1.5 grams in a 60 cc
solution) or Pentobarbital (2.5 grams in a 50
cc solution) .

#10 Sodiurn Thiopental (1.5 grams in a 60 cc
solution provided Syringe #1 Is also 1.5
grams of Sodium Thiopental in a 60 ¢c
solution) or Pentobarbital (2.5 grams in a 50
cc solution provided Syringe #1 is also 2.5
grams of Pentobarbital in a 50 cc solution)

#11 Normal Saline {25 ml)

#12 Pancuronium Bromide (100 mg of 2 mg/mi
concentration in a 50 cc solution)

#13 ' Normal Saline (25 ml)

#14 Potassium Chloride (120 mEq. in a 60 cc
sclution)

#15 Potassium Chioride (120 mEq. in a 60 cc
solution)
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of each syringe used in the course of the 1-Drug execution using

permission of the Warden, SDSP

Sodium Thiopental.

SYRINGE

LABELED/MARKED CONTENTS

#1 Sodium Thiopental (1.25 grams in a 50 cc
solution)

#2 Sodium Thiopenta! (1.25 grams in a 50 cc
solution)

#3 -Sodium Thiopental {1.25 grams in a 50 cc
solution)

#4 Sodium Thiopental (1.25 grams In a 50 cc
solution)

#5 Normal Saline (25 mi)

Backup syringes (if needed):

#6 Sodium Thiopental (1.25 grams in a 50 cc
solution)

#7 Sodium Thiopantal (1.25 grams in a 50 cc
solution)

#e Sodium Thiopental (1.25 grams in a 50 cc
solution)

#9 Sodium Thiopental {1.25 grams in a 50 cc

solution)

3. The following identifies the contents of each s

yringe used in the course of the 1-Drug execution using

Pentobarbital,
SYRINGE
LABELED/MARKED CONTENTS
#1 Pentobarbital (2.5 grams In a 50 cc solution)
#2 Pentobarbital (2.5 grams in a 50 ¢c solution)
#3 Normal Saline (25 mf)
Backup syringes (if needed);
#4 Pentobarbital (2.5 grams in a 50 cc solution)
#5 Pentobarbital (2.5 grams in a 50 cc solution)

4. Any person sentenced to death prior to July 1, 2007, may choose to be executed by the 3-or 1
protocol set forth in this document, provided the SDDOC possesses the necessary substance

substances for the method chosen at the time scheduled for the inmate's axecution, or in the manner
provided by South Dakota law at the time of the parson's conviction (2-Drug protacol set forth in this
document). Any person sentenced to death prior to July 1, 2007, shall be executed using the 3- or 1-
Drug protocol provided in this document using the substance or substances in the SDDOC's
possession unless-the inmate requests in writing to the Warden not less than seven {7) days prior to
the scheduled execution date that the inmate wishes to be exacuted by the 2-Drug protoce! set forth
herein in accordance with South Dakota law as it existed prior to July 1, 2007.
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6. For any inmate sentenced to death after July 1, 2007, the Warden shall elect the method of execution
from cne of the foregoing 3-, 2-, or 1-Drug methods for which the SDDOC possesses the necessary
substance or substances at the time scheduled for the inmaie's execution. The Warden will give

. consideration to, and make the effort to accommodate, the inmate’s method of preference, provided
the inmate selects 3-, 2-, or 1-Drug methods for which the SDDOC possesses the necessary
substance or substances at the time scheduled for the inmate's execution.

D. PREPARATION FOR EXECUTION

1. The SDDOC staff selected to participate in the execution shall drill at least weekly for six to eight

weeks prior to the scheduled date of execution. The warden shall schedule additional drills the week
of the scheduled execution,

2. Not less than seven (7) days prior to the execution week announced in the Warrant of Death
Sentence and Execution, a physician or other medical professional qualifiled to assess venous access
shall examine the inmate. A written report shall be prepared describing the inmate's physical
condition and any medical condition of the inmate that may lead to potential problems establishing an
IV site. This report, along with a copy of the lethal injection protocol, shall be provided to the

executioner(s) for review and consideration no iater than one day before the scheduled date of
execution. '

3. All substances will be mixed or prepared as necessary no more than 8 hours prior to the execution
and shall thereafter be maintained in accordance with manufacturers' instructions in temperatures not
in excess of 229C/71.6°F, or such temperature specifically called for by the manufacturer, until ready
for use. All substances will be mixed or prepared in bright, un-dimmed light.

4. To provide notification of any last minute stay or appeal, arrangements shall be made to provide
direct telephone access between the Warden, the chemical room, the Governor's office, the Chief
Justice of the South Dakota Supreme Court or designee, and the Attorney General's office. The
Governor, the Chief Justice, and Atiorney General or their designees shall be provided with phone
numiers to the Warden's office, the chemical room, and multiple backup phone numbers (such as
personal celi phone numbers of the Warden and Deputy Warden). In addition, the Warden and
Deputy Warden shall be equipped with SDSP |ssued radios.

5. On the date of the scheduled execition, the prisoner shail be escorted to the execution chamber and
strapped to the gurney by the Tie Down Team,

8. On the date of execution, the chemical room shall be kept clear of all persons except for the
Executioners, the Warden, and any SDDOC staff selected by the Warden to assist with the execution
of the sentence of death.

7. The Tie Down Team Leader shall verify that all restraints are secure and so advise the Warden, at
which time the Tie Down Team shall move to the haliway and stand by.

8. The iV team shall enter the chamber and establish two independent (V lines to the inmate's veins.
The IV team will establish IV lines only in peripheral veins located in the inmate's arms, hands, legs,
or feet, preferably one in each arm. In the event the IV team cannot astablish peripheral vein lines,
the IV team will establish central vein fines by percutaneous methods, but only if the IV tearn member
establishing the central vein line can demonstrate current training, credentialing, and proficiency in
establishing IV lines in central veins by percutaneous methods. The IV team will establish and secure
the IV lines in such a way as to leave them visible for monitoring.
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The gurney shall at all times be placed so that the inmate's head and face are visible to the Warden
and to those in the chemical room. ifthe inmate desires, and if it will not interfere with the efficacy of
the substance or substances being used for the execution, the inmate's head will be propped up bya

firm, foam wedge-shaped cushion to better permit IV team mambers in the chemical room to see the
inmate’s face during the procedure,

Every effort will be extended to ensure that no unﬁecessary pain or suffering is inflicted on the
inmate,

If the IV team cannot secure one (1) or more sites within one {1) hour, the Governor's Office shall be
contacted by the Secretary and a request shall be made that the exacution be scheduied for a later
date during the week of the execution, as set forth in the Warrant of Death Sentence and Execution.

The |V team shall start a saline flow and a suificient quantity of saline solution shall be injected to
confirm that the |V lines have been properly inserted and are not obstructed. IV team members will
continue to monitor 1V functioning from within the chemical room.

INJECTION PROCEDURES--3 DRUG PROTOCOL

The Warden shall make a final check with thdse authorities cited in Section D{4) to ensure no last
minute appeals or stays have been filed.

Upon completion of preparation for execution (D, above}, the Warden or designee shall order that
blinds in front of witness rooms be opened and that the microphone in front of the inmate’s mouth be
turned on. The Warden or designee shall ask the prisoner if he/she has any last words to say. Upon
completion of the prisoner's iast words, or in the discretion of the Warden, the Warden shalt order that
the execution proceed.

Upon the Warden's order to proceed, a designated team member will begin a rapid flow of lethal
chemicals in the following order.

Syringe #1
Syringe #2
Syringe #3

If it appears to the Warden that the prisoner is not unconscious within three (3) minutes after
administration of the sodium thiopental or pentobarbital, the Warden shall order the flow of chemicais
ceased into the primary site. The backup IV shall be used with a new flow of sodium thiopental or
pentobarbital.

The Warden and |V team shall assess and monitor the inmate’s lack of consciousness by using all
steps in a graded consciousnass check — a sequence of increasingly strong stimulations to assess
consciousness ~ starting with checking for movement, eyeiash reflex, response to verbal commands
and culminafing In a physical stimulation that wouid be painful if the inmate were awake. If possible,
a currently certified EMT or other medical professional qualified in assessing consciousness, whose
Identity may, at the Warden's discretion, remain confidential, will be in the execution chamber with the
Warden fo assist the Warden in determining that the inmate is unconscious following the injection of
the sodium thiopental or pentobarbital and prior to the administration of the pancuronium bromide and
potassium chloride, :

ERMA128B {2).doc
Octobar 13, 2011
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9. The Warden and IV team shall continuously monitor the IV and infusion sites. If the inmate appears
unconscious three (3) minutes after the initial or backup flow of sodium thiopental or pentobarbital is
camplete, the executioner(s) shall commence the rapid fiow of the remaining chemicals as follows.

10. Syringe #4
11. Syringe #5
12. Syringe #6
13. Syringe #7

14. Ten (10) minutes after the third drug is administered, the person(s) responsible for pronouncing death
shall examine the inmate in order o confirm death by checking the inmate's heartbeat, breathing,
pulse and pupils, If the inmate's death is confirmed, the person(s) shall inform the Warden, If that

person(s} is unable to confirm the inmate’s death, the Warden shall order injection of the remaining
backup syringes.

15. Once the person(s) responsible for pronouncing death has confirmed the inmate's death, the Warden
shall announce "At approximately a.m./p.m. the executlon of [inmate's name] was carried out
in accordance with the laws of the State of South Dakota" or a similar statement to that effect.

16. The microphone shall be turnned off and the curtains/blinds shall ba drawn.

17. The witnesses shall be escorted out of the witness rooms and shail sign the Certificate of Execution
as required by South Dakota law. :

F. INJECTION PROCEDURES—2 DRUG PROTOCOL

1. The Warden shall make a final check with those authorities cited in Section D(4) to ensure no last
minute appeals or stays have been filed.

2. Upon completion of preparation for execution (D. above), the Warden or designee shall order that
blinds in front of witness rooms be opened and that the microphone in front of the inmate’s mouth be
turned on, The Warden or designee shall ask the prisoner if he/she has any last words to say. Upon

completion of the prisoner's last words, or in the discretion of the Warden, the Warden shall order that
the execution proceed.

3. Upon the Warden's order to proceed, a designated team member wilt begin a rapid flow of lethal
chemicals in the following order. '

Syringe #1
Syringe #2
Syringe #3

Noe o &

If it appears to the Warden that the prisoner is not uncenscicus within three (3) minutes after
administration of the sodium thiopental or pentobarbital the Warden shall crder the flow of chemicals
ceased into the primary site. The backup IV shall be used with a new flow of sodium thiopental or
pentobarbital,
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The Warden and IV team shall assess and monitor the inmate’s lack of consciousness by using alil
stepsin a graded consciousness check — a sequence of increasingly strong stimulations to assess
consciousness - starting with checking for movement, eyelash reflex, response to verbal commands
and culminating in a physical stimulation that would be painful if the inmate were awake. If possible,
a currently certified EMT or other medical professional qualified in assessing conscioushess, whose
identity may, at the Warden's discretion, remain confidential, will be in the execution chamber with the
Warden to assist the Warden in determining that the inmate Is unconscious following the injection of

the sodium thiopental or pentobarbital and prior to the administration of the pancuronium bromide and
potassium chloride. :

The Warden and |V team shall continuously monitor the IV and infusion sites. If the inmate appears
unconscious three {3) minutes after the initial or backup flow of sodium thiopental or pentabarbital is
complete, the executioner(s) shall commence the rapid flow of the remaining chemicals as follows.

Syringe #4
Syringe #5

Ten (10) minutes after the second drug is administered, the person(s) responsible for pronouncing
death shall examine the inmate. The person(s) responsible for pronouncing death shall enter the
chamber and confirm death by checking the inmate's heartbeat, breathing, pulse and pupils. If that

person(s) is not able to pronounce death, the Warden shali order injection of the remaining backup
syringes.

Once the person(s) responsible for pronouncing death has confirmed the inmate's death, the Warden
shall announce “At approximately a.m./p.m. the execution of [inmate’s name] was carried out
in accordance with the laws of the State of South Dakota® or a similar statement to that effect,

The microphone shall be turned off and the curtains/blinds shall be drawn.

The witnesses shall be escorted out of the witness rooms and shall sign the Certificate of Execution
as required by South Dakota law.,

INJECTION PROCEDURES ~ 1 DRUG PROTOCOL (Sodium Thiopental)

The Warden shall make a final check with those authorities cited in Section D(4) to ensure no last
minute appeals or stays have been filed.

Upon completion of preparation for execution (D. above), the Warden or designee shall order that
blinds in front of witness rooms be opened and that the microphone in front of the inmate’s mouth be
tumned on. The Warden or designee shall ask the prisoner if he/she has any last words to say. Upon
completion of the prisoner’s last words, or in the diserstion of the Warden, the Warden shall order that
the execution proceed.

Upon the Warden's order to proceed, a designated team member will begin a rapid fiow of lethal
chemicals in the following order.

Syringe #1
Syringe #2
Syringe #3
Syringe #4

Syringe #6
FIDENTIAL --
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8. Ten (‘_10) minl_.utes after the drug Is administered, the person{s) responsible for pronouncing death shall
examine the inmate, The person(s) responsible for pronouncing death shall enter the chamber and
confirm death by checking the inmate’s heartbeat, breathing, pulse and pupils. If that person{s) Is not

able to pronounce death, the Warden shall order a second set of chemicals to be administerad in the
following order. '

10. Syringe #6
11. Syringe #7
12. Syringe #8
13. Syringe #9

14. Ten (10) minutes after the second round of the drug is administered, the person(s) responsible for
pronouncing death shall again examine the inmate. The person(s) responsible for pronouncing death

shall enter the chamber and confirm death by checking the inmate's heartbeat, breathing, pulse and
pupils.

15. Once the person(s) responsible for pranouncing death has confirmed the inmate's death, the Warden
shall announce “At approximately a.m./p.m. the execution of [Inmate’s name] was carried out
in accordance with the laws of the State of South Dakota" or a similar statement to that effect.

16. The microphcne shall be turned off and the curtains/blinds shall be drawn.

The witnesses shall be escorted out of the witness rooms and shall slgn the Certificate of Execution as
required by South Dakota jaw.

H. INJECTION PROCEDURES — 1 DRUG PROTOCOL. (Pentobarbital)

1. The Warden shall make a final check with those authorities cited in Section D(4) to ensure no last
minute appeals or stays have been filed.

2. Upon completion of preparation for execution (D. above), the Warden or designee shal! order that
blinds in front of witness rooms be opened and that the microphone in front of the inmate's mouth be
turned on. The Warden or designee shall ask the prisoner if he/she has any last words to say. Upon
completion of the prisoner’s last words, or in the discretion of the Warden, the Warden shall order that
the execution proceed.

3. Upon the Warden's order to proceed, a designated team member will begin a rapid flow of lethal
chemicals in the following order.

4. Syringe #1
5. Syringe #2
6. Syringe #3
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7. ‘Ten (10) minutes after the drug is administered, the person(s) responsible for pronouncing death shall
examine the inmate. The person(s) responsible for pronouncing death shall enter the chamber and
confirm death by checking the inmate’s heartbeat, breathing, pulse and pupils, If that person(s} is not
able to pronounce death, the Warden shall order a second set of chemicals fo be administered in the

following order.
8. Syringe #4
9. Syringe #5

10. Ten (10) minutes after the second round of the drug is administered, the person(s) respansible for
pronouncing death shall again examine the inmate, The person{s) responsible for pronouncing death
shall enter the chamber and confirm death by checking the inmate’s heartbeat, breathing, pulse and

pupils.
11. Once the person(s) responsible for pronouncing death has confirmed the inmate's death, the Warden
shall announce "At approximately a.m./p.m. the execution of [inmate's name] was carried out

in accordance with the laws of the State of South Dakota” or a similar statement to that effect.
12. The micraphone shall be turned off and the curtains/blinds shall be drawn. |

The witnesses shall be escoried out of the witness rooms and shall sign the Certificate of Execution as
required by South Dakota law. :

Douglas L. Weber |

Douglas L. Weber, Chief Warden and Director

‘o e . October 13,2011
Prison Operations Date
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1.3.D.3 Execution of an Inmate

| Policy Index:

Date Signed:

Distribufion:

Replaces Policy:

Supersedes Policy Dated:
Affected Units:

Effactive Date:

Scheduled Revision Date:
Revision Number;

Office of Primary Responsibility: O0C Adminfatration

dEions

Il Policy:

The Department of Corrections (DOC) will carry out the exacution of an inmate in accordance with
SDCL Chapter § 23A-27A. The execution will be conducted in a professional, humane and dignified
manner.

Il Definitions:

Lethal Injection:
The intravenous injection {iV) of a substance or substances in a lethal quantity
(See SDCL § 23A-27A-32).

Withesses: ,
People authorized to attend an execution as referenced in SDCL §§ 23A-27A-34 and 23A-27A-34.2.

IV Procedures:

1. General Provisions:
A. Inmate executions are carried out by means of lethal injection. (See SDCL § 23A-27A-32)

1, At no time will any medical professional(s) employed at a South Dakota Department of
Corrections facility participate in the execution process.

2. Lethal injection is not the practice of madicine in South Dakota (See SDCL § 23A-27A-32).

3. Theinmate who is to be executed will be connected to two (2) IV lines, normally one (1} in
each arm. One (1) IV line will be the primary line for the lethal injection and the other IV line is

designated as a backup.

4. The lethal injection process involves the administration of drugs s, each in a lethal quantity,
pursuant to a 3-Drug, 2-Drug, or 1-Drug protocol, depending on the date of the inmate's
conviction and the availability of the necessary drugs:

a. 3-Drug Protocol

Revised. 10/19/2011 Page 1 of 9
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i. The first drug, Sodium Pentothal (aka Sodium Thiopental) or
Pentobarbital, is administered in a quantity sufficient to ensure the inmate
is not subjected to the unnecessary and wanton infliction of pain.

il, The second drug, Pancuronium Bromide, stops the inmate's breathing.
iil. The third drug, Potassium Chloride, stops the inmate’s heart.
b, 2-Drug Protocol

i, The first drug, Sodiurm Pentothal (aka Sodium Thiopental) or
Pentobarbital, is administered in a quantity sufficient fo ensure the inmate
is not subjected to the unnecessary and wanton infliction of pain,

ii. The second drug, Pancuronium Bromide, stops the inmate's breathing.

c. 1-Drug Protocol - Sodium Pentothal (aka Sedium Thiopental) or Pentobarbital is
administered in a lethal quantity sufficient to ensure the inmate is executed without the
unnecessary and wanton infliction of pain.

5. Any person convicted of capital offense or sentenced to death prior to July 1, 2007 may
chaose to be executed in the manner provided in this palicy or in the manner provided by
South Dakota law at the time of the person’s conviction or sentence (SDCL § 23A-27A-32.1).

a. The inmate will indicate their choice in writing to the Warden not less than seven (7) days
prior to the scheduled week of execution.

b. |f the inmate fails ar refuses to choose in the time provided, then the inmate will be
executed as provided by state law at the time of the execution
(See SDCL § 23A-27A-32.1).

B. The execution is conducted under the direction of the SDSP Warden.
1. The Warden will select qualified staff to participate in the execution.

2. The Warden will identify one (1) or more individuals trained to administer intravenous -
injections to carry out the lethal injection.

a. TheWarden will présent information regarding the individual(s) qualifications to the
Secretary of Corrections for finat approvai (See SDCL § 23A-27A-32).

b. The individual(s) qualifications must demonstrate adequate training to competently carry
out each technical step of the lethal in&’ection (See Baze v. Rees, 553 U.8. 35(2008) and
Taylor v. Crawford, 487 F. 3d 1072 (8" Cir. 2007).

¢. The name, address, or other identifying information relating to the identity of any person of
' entity supplying drugs for use in intravenous injections under SDCL § 23A-27A s
confidential and disclosure of such information may not be authorized except pursuant to
the terms of a court order.

d. The name, address, qualifications and other identifying information relating to the identity
of any person administering the intravenous injections under SDCL § 23A-27A s
confidential and disclosure of such information may not be authorized or ordered.
Disclosure of this information is a Class 2 Misdemeanor (See, SDCL § 23A-27A-31.2).
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Male inmates sentenced to death will be housed in the SDSP or the Jameson Prison Annex.
Female inmates sentenced to death will be housed at the South Dakota Women's Prison (See
DOC policy 1.3.D.2 - Capital Punishment Housing).

1. Inmates sentenced to death are segregated from other inmates and single celied (See SDCL
§ 23A-27A-31.1).

2. Physical access to an inmate sentenced to death is limited to family, attorney(s), clergy, DOC
staff, other state or contractual staff stationed at the respective prison, people authorized by
the respective Warden or any other person authorized to access the inmate through a court
order (See SDCL § 23A-27A-31.1).

The Governor may investigate the circumstances of the case of the inmate sentenced to death in a
manner he deems appropriate and may require the assistance of the Attomey General (See SDCL
§ 23A-27A-10). The Governor has the power to reprieve or suspend the execution for up to ninety

. (90} days to complete his investigation (See SDCL § 23A-27A-20).

If there is a question on an inmate's mental competence to proceed with the execution, the
Warden will notify the Governor, Secretary of Corrections and the sentencing court. if the
sentencing court determines that there is a substantial threshold showing of Incompetence to be
executed, the sentencing court will conduct hearings and order mental examinations.(See SDCL §
23A-27A-22, through § 23A-27A-26). As long as an inmate is considered incompetent, that inmate
may not be executed (See SDCL §§ 23A-27A-24 and 23A-27A-286).

The death penalty cannot be imposed on a person who was mentally retarded at the time of
the commission of the offense and whose condition was manifested and documented before
the age of eighteen (18) {See SDCL §§ 23A-27A-26.1 through 23A-27A-26.7).

A pregnant women may not be executed (See SDCL §§ 23A-27A-27 through 23A-27A-29).

The death penalty cannot be imposed on a person who committed an act punishable by death
while under sighteen (18) years of age (See SDCL § 23A-27A-42).

Inmate appeals regarding the death penalty are outside the responsibility of the DOC. Inquiries on
the status of any inmate appeal(s) should be directed to the Office of the Attorney General or the

defense attorney(s).

Warrant of Execution:

The sentencing judge (or successor in office) will have a signed and certified Warrant of Death
Sentence and Execution provided to the Warden of the state penitentiary (See SDCL §§ 23A-27A-
15 and 23A-27A-16).

The Warrant of Death Sentence and Execution will set the week within which the inmate is fo be
executed (See SDCL § 23A-27A-15).

The Warden of the state penitentiary may carry out the execution at any time within the week
stated in the Warrant of Death Sentence and Execution. {See, SDCL §§ 23A-27A-15 and

23A-27A-16).

3. Time and Place of Execution:

All executions will take place at the SDSP {See SDCL § 23A-27A-32).
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B.

D.

The day ar)d hour set by the Warden of the state penitentiary for the execution will be kept secret
gnd %nly divulged to those invited or requested to be present at the execution {See SDCL § 23A-
TA-37). '

No person will divulge the day and hour set for the execution prior to the Warden's public
announcement (See SDCL § 23A-27A-37).

The Warden of the state penitentiary will publicly announce the day and hour of the execution not
less than forty-eight (4B) hours in advance (See SDCL § 23A-27A-17).

4. Selection of Witnesses:

No person under the age of eighteen (18) will be allowed to witness an execution {See SDCL §
23A-27A-36).

Only persons authorized by the Warden of the state penitentiary, and witnesses authorized by
SDCL §§ 23A-27A-32, 23A-27A-34, 23A-27A-34.1, 23A-27A-34.2 and 23A-27A-36 are allowed to
attend the execution.

1. The following witnesses are required to be invited to witness the execution by state law (See
SDCL § 23A-27A-34).

a. The Attorney General of South Dakota,
b. The trial judge before whom the conviction ocourred or his/her successor in office.

c. The State's Attorney of the county where the crime was committed.
d. The Sheriff of the county where the crime was committed.

The Warden of the state penitentiary will select a number of reputable adult citizens to witness the
execution and two (2) members of the media (See section on Media Relations).

1. Space and seating for witnesses is limited by the size of the rooms, the viewing windows and
concerns for the safety and security of the witnesses.

2 Praeference will be given to accommodating as many representatives of the victim as possible
given the space constraints and the requirements in state law that other persons also serve as

witnesses.

There are no specific statutory requirements for how the Warden of the state penitentiary selects
which representatives of the victim(s) may witness the execution.

1. The victim's family or families méy suggest the names of individuals who shouid attend.

2 in the event the victim’s family or families cannot or will not prioritize their list of individuals, the
Warden of the state penitentiary will make the choice in the foliowing manner.

a. Close relatives of victim(s) are given preference to witness the execution. A“close
relative” is determined in the following order of preference:
1). Spouse. .
2). Parent(s) or stepparent(s).
3). Adult children, including stepchildren.
4). Brother(s) or sister(s).
5). Other family members (grandparents, aunts, uncles, nieces, nephews, cousins, etc.).

b. Friends of the victim (if there are less than five close relatives of a victim attending).
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E. The Warden of the state penitentiary has final approval of all witnesses not specifically required by
law fo he invited.

F. All witnesses other than the Attorney General, triaf judge, States Attorney and Sheriff are subject
to the same background check as a regular visitor, unless exempted by the Warden of the state
penitentiary.

G. The inmate is allowed to request the attendance of up to five (5) persons to serve as witnesses.
These persons may include but are not limited to legal counsel, members of the clergy, relatives or
friends (See SDCL § 23A-27A-34.2). All the requested witnesses shall be on the inmate’s visit list
and at least eighteen (18) years of age (See DOC policy 1.5.D.1 Inmate Visiting).

5. Witness Behavior:

A. Because the execution will take place inside a facility where many other inmates and staff wil be
present or in close proximity, all witnesses are expected to follow the rules and procedures of
SDSP and the orders of escorting staff for the safety and security of all involved.

1, Failure to comply with the rules and procedures of SDSP or the orders of escorting staff may
result in denial of entry or removal of the witness from the facility.

2. Witnesses are expected to follow the dress code for visitation. The witnesses will be provided
this specific information in advance of the execution (See DOC policy 1.5.D0.1 Inmate Visiting).

3. Witnesses are subject to search by both a stationary and hand-held metal detector, and pat
searches at any time {See DOC policy 1.3.A.5 Searches - Adult Institutions).

a. Witnesses may be searched more than one (1) time prior to the execution.

b. To the extent possible, pat searches will be conducted by a staff member of the same sex
as the witness.

4, Most personal property items are not allowed inside the SDSP.

a. Forexample, purses, cameras, pictures, pocketknives, pagers, watches, cell phones,
signs, recording devices, other electronic equipment, etc. are not permitted. These items
should be left in the vehicle or lockers that are avaitable for storage of personal property in
the SDSP lobby (See DOC policy 1.3.A.10 - Restrictions on Elsctronic Equipment).

b. No drugs, alcohol, tobacco products or firearms are allowed inside SDSP. Anyone
suspected of being under the influence of drugs or alcohol will be denied entry or removed

from the facility.

B. All withesses are cautioned to refrain from verbal outbursts.or inappropriate action while inside the
SDSP.

C. No cameras or recording devices of any type are allowed inside the SDSP, the witness area or the
area surrounding the execution chamber.

8. Media Relations:

A. Requests for execution information (other than appeal issues) or interviews from media
representatives are to be made either to the DOC Communications and Information Manager or to
the respective Warden (See DOC policy 1.1.A.4 Relationship with News Media, Public and Other

Agencies).
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1. The Warden (or designee) can discuss procedures under the control of SDSP that affect an
execution. Examples of procedures which may be discussed:

a. The timelines of the execution, from issuance of the warrant of execution to the certificate
of execution, return of the deceased inmate's body and the burial,

b. The various steps that go along with the execution: i.e. sequence of avents, last meal, last
words, etc.

¢. Witness information (See sections on Selection of Witnesses and Witness Behavior).
d. A description of the regular visit procedures inside the security perimeter.

2. Questions on the process of the Governor to investigate the circumstances of the case will be |
directed to the Governor's Office or to the Attorney General's Office.

B. The decision to grant tours of the execution chamber is at the total discretion of the Warden of the
state penitentiary.

C. The decision to grant photo/video of the execution chamber is subject to the approval of the
Secretary of DOC,

D. The two (2) media witnesses who will attend the execution will be selected as follows:
1. The first media representative will be selected from the Associated Press.

2. The second media representative will be selected from a media outlet located in the proximity
of where the crime took place.

E. No cameras or recording devices of any type are allowed in the witness area or the surrounding
area of the execution chamber.

1. Each media witness attending the execution may have writing materiat in the waiting area but
must leave those matefials behind when moved to the witness area.

2. Each media witness attending the execution will be given paper and a pencil once he/she |
arrives in the witness area.

7. Final Visit Arrangements:

A. Reasonable accommodations for visits by immediate family will be made after the inmate has
been moved 1o a holding cell near the execution chamber.

1. Visits are allowed betwsen 8:00 AM and 8:00 PM, except for the day of the execution (See
ltem “E” in this section).

2. All personal visits will be Class Il (non-contact) (See DOC policy 1.5.0.1 inmate Visiting).
3. Telephone calls may be substituted for personal visits. i

B. Visits will be supervised by DOC staff and must be arranged in advance through the Warden or
Deputy Warden.

1. Visitors are subject to search by both a stationary and hand-held metal detector, and pat
searches at any time (See DOC policy 1.3.A.5 Searches - Adult Institutions). !

2. Visitors must abide by the rules and reguiations of the SDSP and the DOC,
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3. Failure to abide by the rules and regulations of the SDSP and the DOC may result in
termination of a current visit and denial of future visits.

C. \Visitors will be escorted and supervised at all times.

D. The following members of the inmate's immediate family are allowed Class )l visits with the
inmate: father, mother, stepfather, stepmother, brother(s), sister(s), stepbrother(s), stepsister(s),
biciogical children and spouse.

E. Visits with immediate family will cease at least six (6) hours prior to the scheduled time of
execution.

F. Aftorney access will be accommodated as much as possible.
1. Altorneys are subject to all the visit arrangements/restrictions listed in this section .

2. Any documents that need to be shared with the inmate will be passed to SDSP staff,
inspected for contraband and if approved, the documents will be given 1o the inmate.

3. Aftorney(s) must leave the holding cel! area at least one (1) hour befare the scheduled
execution time.

G. Clergy will be allowed additionai visits with the inmate until one (1) hour before the scheduled
execution time. :

8. The Execution:

A. An exscution involves strict security procedures that are intended to protect the witnesses, staff,
other inmates and the public at large. These security procedures are confidential and will not be
discussed.

B. The Governor, Attorney General and Chief Justice of the State Supreme Court or their designees
will be provided with the telephone numbers of the Warden’s Office, the chemical room and
multiple backup telephone numbers including personal cell phone numbers of the Warden and
Deputy Warden for the purpose of emergency or last minute notification. The Warden and Deputy
Warden will also be equipped with SDSP-issue radios.

C. After confirming with the Govemor’s Office, the Attorney General and the Chief Justice of the State
Supreme Court that no last minute appeals have been initiated and that no stays have been
orderaed, the inmate will be moved to the execution chamber and secured to the table.

D. Two (2) intravenous injection {IV) sites will be prepared and inserted, normaily one (1) in each of
the inmate’s arms. :

E. Abag of sterile saline solution will be connacted to each IV site. Each IV will be checked and
verified as running properly before witnesses are escorted into the viewing rooms.

F. The withesses will be brought into the respective witness raoms one (1) group at a time.

G. The curtains outside the witness rooms will remain closed until the Warden is satisfied, everything
is ready and orders them opened.

H. The Warden will give the inmate an opportunity to make a final statement. A transcript will be
made of the inmate's state ment and the transcript will be made pubiic.

I.  For 3-Drug or 2-Drug protocol executions, the Sodium Pentothal or Pentobarbital will be
administerad and allowed to take effect prior to administering the subsequent drugs.
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J. After the_letha| injections have been administered, the Warden will wait a brief period before
summoning a person_capable of examining the inmate for the presence of respirations and
heartbeat and if appropriate to pronounce death, inciuding the time of death.

1. Ifthe county coroner is on the premises, the Warden will ask the county coroner to certify
death, including the time of death and then take charge of the body.

2. If the county coroner is not on the premises, the Warden wilt direct the inmate’s body to be
taken to a nearby morgue, where the county coroner will be summoned to examine it and
certify death.

K. After death has been pronounced, the curtains of the witness rooms will be closed and the witness
groups will be escorted away from the area separately.

9. Post-Execution Procedures:

A. The certificate of execution and return wili be prepared and signed by the Warden and the
certificate of execution will also be signed by all witnesses present and witnessing the execution
{See SDCL §§ 23A-27A-34, 23A-27A-34.2 and 23A-27A-40.1),

B. The Warden will ensure the county coroner is permitted to investigate the death pursuant to SDCL
§§ 23-14-18(3) and 24-1-27

1. Ifthe county coraner is on the premises, the body of the executed inmate will not be removed
from the execution chamber until after the county coroner has certified the death of the inmate.

C. After the county coroner has completed the investigation, the body of the execufed inmate {unless
claimed by some relative), will be interred in a cemetery within Minnehaha County {Also see SDCL
§ 23A-27A-39 and DOC policy 1.4.E.6 - Management of Offender Deaths).

D. After the execution has been completed, the DOC Communication and Information Manager
will announce the fact in a press briefing that will be conducted elsewhere on the SDSP grounds.

E. Media representatives present at the execution are required to attend the post-execufion press
conference to share information about the execution with other media.

F. Within ten (10) days following the execution, the cerfificate of execution and return will be filed with
the Clerk of Courts of the county where the offense occurred. (See SDCL § 23A-27A-40.1)

V Related Directives:
- SDCL chapter 23-14, chapter 23A-27A and 24-1-27
Baze v. Rees, 553 U.3. 35 (2008)
Taylor v. Crawford, 487 F. 3d 1072 (8" Cir. 2007)
DOC policy 1.1.A.4 Relationship with News Medla, Public and Other Agencies
DOC policy 1.3.A.5 -- Searches - Aduit Instifutions
DOC policy 1.3.A.10 — Restrictions on Electronic Equipment
DOC policy 1.3.D.2 — Capital Punishment Housing
DOC policy 1.5.D.1 -- Inmate Visiting
DOC policy 1.4.E.6 — Management of Offender Deaths

VI Revision Log:

August 2006: New policy.
June 2007: Revised the policy statement. Revised the definition of lethal injection. Removed

medical doctors as withesses required to be invited to the execution. Deleted references and
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procedures related to SDCL § 23A-27A-38. Revised the post-execution procedures. Moved some
information from the section on Media Relations and placed it in a new section titled The Execution.
Added a reference to DOC policy 1.3.A.10. Added language about death penalty appeals. Added a
statement regarding security measures. Added the circurnstances in which an inmate may choose
the current lethal injection procedures or revert back to existing iaw at the time of conviction or
sentence. Clarified which individuals the victim's family may request as witnesses. Added a
statement on the trained individuals’ experience and qualifications. Added more specific procedures
on administering the lethal dosages. Added a reference to Taylor v. Crawford.

August 2007: Changed "medical procedure” to “technical procedure” to avoid any possibility of
confusion regarding an execution being considered the practice of medicine. Updated the procedures
involving the county coroner in the section on The Execution. :

June 2008: Revised formatting of policy in accordance with 1.1.A.2. Changed policy because of
recent law changes to the capital punishment chapter, SDCL 23A-27A by the SD Legislature, 2008,
SB 53 and the United States Supreme Court in Baze v. Rees, 553US 35, (2008). Revised definition of
Lethal Injection. Changed “through” to "and” and “36”" to “34-2" in definition of Witnesses. Deleted
reference to DOH policy in subsection (ss) (A1), revised wording in ss (A2), added “each in a lethal
quantity” in ss (A4), deleted comment about remaining unconscious in ss (Ada), replaced “person”
with “inmate” in s3 (5A and B), added comment about state statue and statute 32-1 in 88 (5B),
replaced “at least two (2)" to “one (1) or more” in ss (B2), revised section reading properly trained to
read adequately frained and referenced court cases in ss (B2b), clarified on the information thatis to
remain confidential for those assisting with administering the intravenous injection in ss (b2c), revised
wording of how inmates are housed and replaced statute 16 with 31.1 in ss {C1), replaced statute 16
with 31.1 in ss (C2), added that the Secretary of DOC and sentencing court will be notified regarding
any question regarding an inmate's mental competence and replaced statement regarding a
commission may be appointed with language from statute 22 through 26, and replaced statutes in ss
(E) and deleted “/exaction” and “and/" in ss (1), of General Provisions section. Revised statement
regarding sentencing judge in ss (A), replaced "delivered” with “provided in ss (A), added "Death
Sentence and” to “Execution” regarding the certified Warrant in ss (A, B and C) and added statute 16
in 85 (A and C) of Warrant of Execution section. Replaced "the witnesses” with “those” in ss (B),
revised ss (C) to state no person will divulge within Time and Place of Execution section. Added
statute 36 in ss (A), replaced “DOC staff, law enforcement officers” with “persons”, added statute 32,
24-2, 36 and replaced 35 with 34.1 in ss (B), deleted former ss (B2), replaced “no more than ten
{10)" with “a number of’ in ss (C), deleted ss (C1), moved ss {C2) to above ss (C), added new ss (C1
and C2), revised wording regarding selection of witnesses in ss (D, D1, D2 and D2a}, deléted former
ss ( D2¢) regarding multiple victims, deleted “(Attorney General, trial judge, states attorney and
sheriff)” in ss (E) and added ss (G) in Selection of Witnesses section. Clarified that no cameras or
recording devices are allowed inside SDSP or area surrotinding the execution chamber in ss (C) of
Witness Behavior section. Revised wording in ss (A), deleted statement regarding photo requests of
the execution chamber in ss (B) and added a new ss (C) regarding requests to take photos of the
execution chamber, of the Media Relations section. Deleted statement regarding pursuant to SDCL
23A-27A-35 in ss (G) of Final Visit Arrangements saction. Revised ss (D) to include two intravenous
injection (IV) sites will be prepared and inserted, added “site” when referencing iV in ss (E}, added
"the transcript” in ss (H), deleted “to render the inmate unconscious” in ss (1}, replaced “EMT" with *a
person capable of examining” and added “for the presence of respirations and heartbeat and if
appropriate” to ss (J), deleted statement about county coroner examining the inmate and added
statement about taking charge of the body in ss (J2) and deleted statement regarding EMT and
county coroner and added statement about death being pronounced ss (K) of The Execution section.
Replaced “persons” with “wilnesses’, deleted statute 40, added statutes 34, 34.2, 40.1in ss (A),
added statute 24-1-27 in ss (B), replaced “declared” with “certified” in ss (B1) added statute 40.1 in s5
(F) and revised bullets to read accordingly within the Post-Execution Procedures section, Added
Baze v. Rees, 553 US 35, { 2008), Taylor v. Crawford, 487 F. 3d 1072 (8" Cir., 2007) and DCC policy
when referencing policies throughout policy. Revised other grammatical, spacing and senlence
structure throughout policy.
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July 2009: Added site code to Baze v Rees throughout policy. Added hyperlinks throughout policy.
Deleted SDCL 23A-27A-30 in ss (G of General Provisions). _

July 2010: Revised formatting of Section 1. Replaced SDSP with SD DOC in ss (A1 of General
Provisions,

September 2011: Reviewed with no changes.

QOclober 2011: Deleted “a” in IV.1.A. Added 3-Drug, 2-Drug, and 1-Drug protocol descriptions in
PartIV.1.A.4. Added IV.1.B.1.c. Moved former IV.1.B.2.c. to IV.1.B.2.d. Updated Baze cites to
published U.S. citation throughout. Deleted “Pancuronium Bromide and Potassium Chioride” from
[V.8.1 and added "For 3-Drug or 2-Drug protocol executions” and “subsequent drugs.” Deleted
“dosages of Sodium Pentathol, Pancuronium Bromide and Potassium Chloride” from IV.8.J. and
added “injections.”

Denny T{ljmmgﬁ, ; f 10/19/2011

Denny Kaemingk, Secretary of Corrections Date
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STATE OF SOUTH DAKQTA) _ IN CIRCUIT COURT
' 'SS ) '
COUNTY OF PENNINGTON ) SEVENTH JUDICIAL CIRCUIT

Aok e sfe s afesfe s of e ofe shofe e ofe o s sl e ol afeofe e ale e ke ok sfe s ot e e e ol st el sk oo ool sl s o ol e ek ek skl sk sl sk o

Civ. 02-924

CHARLES RUSSELL RHINES, )

Petitioner, ) o

' ) FIRST AMENDED
V. ) PETTTION FOR WRIT

o )  OF HABEAS CORPUS AND
DOUGLAS WEBER, Warden, ) COMPLAINT FOR
South Dakota State | ) DECL.ARATORY AND
Penitentiary, ) INJUNCTIVE RELIEF
. ) P
Respondent )
| )

st sk s 8 3 o o e e e s o e o s sk sl e S ke fe sk sk e o s ke ok o e o ol s o ok e ol ol o ook o o sl ke sk ok ke s s o o ok ok o e e

Charles R. Rhines, for his First Amended Petition for Writ of Habeas Corpus and

Cornplaint for Declaratory and Injunctive Relief states and alleges as follows: >
= L. Petitioﬁer is currently in prison in the South Dakota Department of Corrections at™ .

Sioux Falls, SD. Petitioner is under a Judgment of Conviction entered in Circuit Court, Seventh.
Judicial Circﬁit, Pennington Com';_ty,'South Dalkata, The Judgment of Conviction and Sentence
of Death was entered on Jamuary 29, 1993, A copy of the Judgment was attached to Rhines’
First Application for Writ of Habeas Corpus. |

2. Charles R. ﬁ.hines apiaealed to the South Dalota Supre:;ne Court, which affinmed his
Conviction and Sentence of Death.

3. Charles R. Rhines filed a Petition for Writ of Certiorari, but the United States | L
Supreme Court denied further review on December 2, 1996.

4. Charles R. Rhines applied for Writ of Habeas Corpus in State Court on December 5,

EXHIBIT

2
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1996.

5. Charles R. Rhines’ Habeas Petition was denied by the Trial Court on October
18, 1998.

6. A Certificate of Probable Cause Wﬁg granted, and the matter was appealed to the South
Dalcota Supreme Court.

7. -The South Dakota Supreme Court affirmed the denial of the Petition for Writ of -
Habeas Corpus—; on February 9, 2000. ,

8. On February 22, ZQOO, Charles R. Rhines filed a Petition for Writ of Habeas Corpus in
Federal District Court, District of South Dakota pursiant to 28 U.S.C. § 2254

9. An Ameﬁded Petition for.Writ of Habeas Corpus was filed on behalf of Charles R.
Rhines on November 20, ZOOO. |

.1 0. The‘Respondent, Douglas Web-cr, alleged that several of the grounds raised by
Charles R. Rhines in his Amended Petition for Writ of Habeas Corpus had not been exhausted -

. and were, therefore, procedurally defaunlied.

11." On July 3, 2002, the United States District Court, District of South Dakota, Western
Division, found that Charles R, Rhines’ groupds for relief numbers two (B), six (E), aine (B),
(X, (0, an& (T), twelve and thirteen were unexhausted..

12. The Uuited States District Court for the District of South Dakota, Western Division,
stayed the Petition p‘_ending exhaustion of Charles R. Rhines ’_ State Court remedies on the
conditio.ri that Rhines file a Petition for Habeas review in State Court within sixty (60) days and
returt to Féderal Court within sixty (60) days of completing the State proceedings. |

13. Respondent, Douglas Weber, appealed to the Bighth Circuit.
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14. On direct appeal, the Eighth Circuit Court of Appeals vacated the stay and remanded
the case to the United States District Court, District of .qcm-'n Dakota, Western Division, so that
the District Court could determine whether Charles R. Rhines could proceed by dismissing the
unexhausted claims from his Petition.

- 15. Charles R. Rhines filed a Petition for Writ of Certiorari with the United Statcs
Supreme Court to determine whether a District Court may issue an Order of Stay and Abeyance
ina inixed petition fora Habeas' Corpus Petition. |

16. The United States Supreme‘COurt held that the stay and abeyance procedure in a
mixed petition for Petition for Writ of Habeas Corpus is permissible under ;ertain circumstances.
The case, was remanded to the Eighth Court of Ap;;eals 8o that it could determine whether the -
District Court abused its discretion in granting the étay and abeyance.

17. Because the ﬁistict Court did nbt have the benefit of the con&oliing Supreme Court
authority when it issued the Order' of Stay and Abeyé.nce. in 2002, the Eighth Circuit Court of

Appeals remanded the case to the District Court to analyze the Petition for Writ of Habeas

Corpus under the tests enuﬁciated in the United States Supreme Court case of Rhines v. Weber,
125§, Ot 1528, 161 LED 2% 440, (2002). |

18, Charles R. Rhines filed his initial Application for Writ of Habeas Corpus in the
Circuit Court of South Dakota, Seventh Judicial Circuit, County of Penninéton, on August 22,

- 2002, B |

19. On December 19, 2005, the United States District Court, the Disffict of South
Dakota, Western Division, entered its Order that the Petition for Habeas Corpus filed with the
District Court was stayed pending exhaustion of various issues in State Court, condiﬁoned upon

the petition of returning to the District Court within thirty days of completing said exhaustion,
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20. The officer by whom Charles R. Rhines is so imprisonecl and so restrained is

wy ke

Douglas Weber, Warden of the South Dakota State Penitentiary.

‘ .
g

) GROUND ONE -7 jat

21, ‘I‘he nghts of Charles R. Rhines fo due process, an 1mpart1a1 Jury, and equal -,

AR S
protection of the law were violated by exclusion for cause of the prospective juror J ack Meyer - dd bﬁ Gho

ST
J,w Ay, €7
7] )
k ey

b GROUND TWO

3 P s

o T

22. Charles R. Rhines’ rights to due process, equa.‘l proteciton and to be free from crel
and unusual punishment were violated on account of the unconstitutionality of the South Dakota
* Capital Punishment Statutes in that the South Dakota Death Penalty Statutes in SDCL 23A-27A-
1, mandate that the court “shall consider, or shall include in instructions to —thé jury” death
pénaIty provisions “in all cases in for which the death penalty may Be authorized,” which is all
Class A felonies under SDCL 22-6-1.

Ly GROUND THREE

23. Charles R Rhines’ Fifth Amendment rights under the United States
. Constitution, and his corresponding rights under the South Dakota Censﬁmtion, including, but

not limited to Article X1, Set;tioﬁs 7, 9, and 10, to due process of law, and the Sixth Amendment
rights under the United States Constitution, and his \,or*esPondmc rights under the South Dakota
Constitution, mcludmg, but not limited to Art1cie VI, Section 6 and 7, to agsistance of counsel
were violated through the ineffective assistance of his trial counsel. The ineffective assistance of
trial counsel prejudif:ed Charles R. Rhines, and manifested itself in muIti.ple ways including;

a. The tepid presentation of evidence during the penalty phrése by the attorneys

for Mr. Rhines, including failure to contact or call available witnesses — including, but
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not limited to John Fouske , Jarnes Mighell and Connie Royer — who would have
provided helpful testimony for Mr. Rhines in the penalty phrase;
b. The failure to catch and correct onerous and false, ﬁg};}yg;@jﬁq@igigl,

testimony of Glen Wishard. | . 5

c. The failure to request the hiring of, consult with, or hire a mitigation consultant .= .y
or expert e ad, MJ?, - r'u-gq ;aw('-"'é s '\' anM vt fuy 4\;5-\ § fy.- --.rg wish s b ~x."=;5'-‘

{
-{, m-_;hhf,e 1 de vy ot ll{“ ,_4 - ,ur.-n,e.:a:} -;‘- e -:,,. pd, o Todie . Jh".‘A

d. The failure of trial counsel to register objections to keep out urelevant
prejudicial testimony such as Rhines having access {0 a gun, a statement by Rhines at thfc
victim’s funeral,

GROUND FOUR

-k
Al
e‘-"‘} afe Y

e T

24. The due process and equal protection rights of Charles R. Rhines under both the
Unitéd States Congtitution and the South Dakota Constitution were violated by various acts of
prosecutorial misconduct, The prosecutor committed prosecutorial misconduct in, among other

thin gscomamtammg that the victim’s hands were tied prior to the fatal wound, when the emgegce

i
i

. e ;
Was to the effect that they were tied afterwards] in referring to the victim being ° ‘gutted” 1A e
assal.,lt when there was no such ev1dcnce,@€smg and argumsz from false and erroncous testimony
from witness Glen Wishard, %d using the improper tactic of elmnnatmg all jurors with any-

misgivings about imposition or the death penalty.

ot g g N GROUND FIVE
25, Charles R. Rhines was deprived his rights to due process of law, equal protection of
the laws and the doctrine of separation of powers as provided by the state and federal

constitutions in that the judgment and sentence of death resuited from a failure to follow the
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procedure ouflined in SDCL Ch. 23A — 27A. Thess violations are based on the following
TEASOIS: - wemthuw Lafieitdalia |
a. Charles R, Rhines contends tha;t the State’s attoméy has only the
discretion to charge a CIass A Felony, but that once such decision is made the

whet fzmnsion — punishment for any such offense lies solely within the province of the judicial branch

SR oy -\flv-a...vu

sl [Jrr {

b. SDCL Chapter 23A-27A has been applied wnconstitutionally throughout the ,_ A

state in & manner so as to allow a state’s attorney to charge under Ch. 23A —27A, but
[ — — - - ‘
Yok gl

also to allow the state’s attorney the unfettered discretion, with no guidelines, whether to

seck the death penalty.
¢. Other persons who have been charged with Class A felonies have been
W e—a——allowed to eater into plea bargains in which state’s attorneys have made promises of life

imprisonment in refurn for a gu11ty plea to the Class A felony.

d. Under SDCL Ch 23A—27A as m’ccrpreted the jury may choose not to J.mpose O

Em-l . wu‘ Ao, s
W u\g a-;—'l c)“ s

'.m!.

b\fih d 4 kf\\\ﬁw"& a death penalty even if aggravating circumstances are found for any reason or without
Aadnrs e
el g 2 b L r Wl

any reason. Because of the discretion given to the jury under South Dakota’s statutory"
T R “g.\fv’

scheme, selecting a jury that is “death qualified” slcews the composmon of the jury pool

and eliminates from it those persons who are able to follow t_];_g_gz_r_gu_z;_ court’s instructions

but would nonetheless choose not to impose the death penalty.

€. Because the punishment that may be 1rr1posed for a Class A felony lies sole]y

. — fﬁ'\ l Fi
et qaeeesme = within the province of the Judlc1a1 brarich, the proper pool for proportionality analysis

Vb s

consists of ail persons who entered guilty pieas or who were convicted of Class A

felonies, regardless of whether the death penalty was imposed. v Wi
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26. The South Dakota Supreme Court conducted its statutorily mandated proportionality
review based only upon those cases in which a death penalty was imposed instead of all cases in
which 2 death penalty might be imposed in violation of the terms of SDCL Ch 23A-27A, and
deprived Charles R. Rhines of his rights to due process of law as provided by the state and

federal constitutions. e e

HT
-“*F" Q“} |L;'(; (Di" ’ A
3 Pl A
i _}" .1‘"” N .n",\ e
h‘n’:\‘. ]qr:i‘:: “ A o tar E&'} o

27" The process by which Charles R. Rhines was charged, convicted and sentenced to

GROUND SEVEN . et g oni 2d s 28055

death deprived him of his right to due process under the federal and state constitutions in that;

a. The death penalty under Chapter 23A-274 is a senfencing enhancement in all
cases for which the death penalty may be authorized. )

b. The due process cIause of the Fifth Amendment and the notice and jury
guarantee of the Slxth Amendment of the United States Constitution and the
correspondjng sections df the South Dakota Constitution require that any fact that
increases.the maximum penalty for a crime must be charged in an indictment, or, in the
case of state actions, in an indictment or information.

c. The federal constitutional rights apply fo Charles R. Rhines under the
Fourteenth Amendment.

d. The aggravating circumstances under which Charles R. _ﬁMnes sentence of
death was based were not alleged in the indictment or in any information.

GROUND EIGHT
28. The manner of execution as provided by SDCL 23A-27A-32 as in effect at the time

of Charles R. Rhines conviction violates his rights to due process law and constitutes cruel and
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unusual punishment under the Bighth Amendment of the United States Constitution and the
corresponding Article under the Sdu’ch Dakota Constitution:

a. Executions are constitutional if they involve unnecessary and wanton infliction

of pain or torture or Iinéering death.

b. Where pain is inflicted in an execution results from something more than the
| mere extinguishment of life, the United States Constitution Eighth Amendment and the
~ corresponding South Dalcotﬁ articles prohibition agiiﬁst 6ruei and unusuaf punishment

are imp_licated.

¢ Given the'two chemicals specified in SDCL 23A-27A-32 in effect at he time
of Charles R, Rhines® conviction and thé%bsence oi‘ aperson trained to administer and
) ;ﬁagifbf'?};gsthcsia, it is reasonably foreseeable that Charles R. Rhines may expe:rfiénce
suffocation and cxcmciéﬁng pain durihg his execution in violation of the Eighﬁ
‘ Amendmenf and the correspcnding South Dakota Amendment,
| d. An execution pursuantto SDCL 23A-27A-23 as codified on the date of

Charles R. Rhines? conviction violates the United States Constitution and the South
Dakota Constitution prohibition against crel and unusual punisﬁment and is therefore

_unconstitutional.

LA :
Fi s 0
-“'Jﬁf T e GROUND NINE

L :‘;_n.r’_.____ ‘f.“'_ o '
29. That Charles R. Rhines’ rights to due process of law and his rights to assistance of

counsel under the United States Constitition and the South Dakota Constitution were further
violated through the ineffective assistance of his #rial Eounsel in that they failed io allege and
argue as part of the direct appeal to the South Dakota Supreme Court the issues raised in grounds

1 through 8,inclusive, of this Petition, thereby prejudicing the Petitioner.
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" GROUND TEN

:‘:_‘.z ’
.

30. Charles R. Rhines’ right to due process of law and his right to assistance of counsel

guaranteed under the United States Constitution and the South Dakota Constitution were violated

issues set forth in grounds 1 throﬁgh 9, inclustve, of this Petition, in the Petition for Writ of
Habeas Corpus initially filed, and the subsequent appeal to the South Dakota Supreme Court.

GROUND ET.EVEN

31. The execution of Charles R. Rhines by lethal injunction, as set forth in the present
SDCL 23A-27A-32 xdolate; Rhin‘es’ rights to due process under 1E;w and his righis agﬁinst cruel
and ﬁliusual punishment guarantc;:d under the United States Constitution and the South Dakoté
Constitution. . |
a. SDCL 23A-27A-32 was amended by the South Dakota Legislature during the
2007 legislaiure session. |
b. On infonﬁation and belief, the South Dakota Legislature rej ec%;ed proposed |

amendments requiring executions be carried out in the most hurnane manner possible.

[ —
e R T

¢. SDCL 23A-27A-32 removes the reqﬁirementi of é‘ghysician‘lp“alpjticipation in the

execution process.

d. Executions are unconstitutional if they involve unnecessary and wanton
infliction of pain or torture or lingering death,

e. Wheze pain is inflicted in an execution results from something more than the
mere extinguishmeﬁt of life, the constitutions of the United States and South Dakota.

South Dakota Articles prohibition against cruel and urusual punishment are implicated.
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32. Upon informatioﬁ and belief, the protocol presently in effect for lethal injecﬁon
execution uses a_thrj'a_éj_d_mg cocktail, |

33. With the three drug cocktail presently belisved to be used i executions, in the
abéence of a person trained to administer _a._ﬁéd monitgz{_-;}l anesthesia, it is reasonably foreseeable
that Charles R, Rhines may experience suffocation and excraciating pain during his execution in
violation of the Constitutions of the United States and South Dakota.

| 34. An execution pursuant to the present SDCL 23A-27A—32 viclates the United States

Constfmtmn and the South Dakota Constitution’s prohibition against cruel and vnusual

punishment and it is therefore unconstitutional.

GROUND TWELVE

35. Charles R. Rhines’ right to due process of law against cruel aﬁd unusual punishment
is guaranteed undér the United States Constitution and the South Dakota Constitution is violated
by the statutory procedure set fc;rth n 23A-27A-32, 7

2. SDCL 23A-27A-32 was passed by the South Dalkota legislature during the

2007 South Dakota legislative session. |

'b. SDCL 23 a-27A-32 was amended in two specific areas: it removed the
spccxﬁcahons of the two drug coclcteul to-be used in the Iethal injunction by the prior

(stamte, and substlmted in its place the requirerment that the warden should determine the

substances and the quantity of substanccs used for the pumshment of death. The statute

provided no other detail recording the warden’s decision. The second change wes that a

physician was no longer required to participate in the execution process.
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36. Executions are unconstitutional if they involve unnecessary and want an infliction of
pain or torture or lingering death.
a. Pain inflicted in an execution results from something more tﬁan the mere
extinguisﬁment of life, the United States Constitution and the South Dakota Constitution
" is prohibition against cruel and unusual punishmt‘ant is implicated.
b. An information and beiiéf, the South Dakota legislature rejected proposed
amendments requiring executions to bé carried out in the most humane manner possible.

. 37. Given the fact that-the warden is given no guidance-as to-the type of substances.used
or the quality of substances used for the punishment of death, and there is no requirement by law
that the execution be carried out in a humane manner, and the absence of 2 person trained to
administer and monitor an anesthesia, it is reasonably foreseeablé that Charles R. Rhines may
exﬁerience suffocation and exdruciating bain during his execution, as allowed under the present
statufe, |

38. An execution pursuant to the present SDCL 23A-27A-32 violates the United States
Constitutmn and the South Dakota Constitution prohibition against cruel and unusual

punishment and therefore is uncoustitutional.

GROUND THIRTEEN

39. The present SDCL 23A-27A-32 constitutes an unconstitutional bill of attainder, and
an unconstitutional ex post facto law as applied to Charles R. Rhines.
a. SDCL 23A-27A-32, as codified on-the date of Charles R.. Rhines convictions
JIs unconstitutional, for reasons previously stated. |
.. b. SDCL 23A-27A-14 requires a condemned inmate to be sentenced to life in

prison if the death penalty is declared unconstitutional.



Case 5:00-cv-

¢. Because Charles R, Rilines must be sentenced to life in prison as a result to the
unconstitutionélity of SDCL, 23A-27A-32 ascodified at the time of hig conviction, and as
a result of the application of SDCL 23A-27A-14, SDCL 23A-27A-32, as presently
codified, constitutes an unconstitutional bill of attainder and an unconstititional ex post
faét law, as applied to Charles R. Rhines,

- COMPLAINT FOR DECLARA‘I‘QRY AND INJUNCTIVE RELfEF

I C‘harle; R. Rhines is preéenﬂy Incarcerated at the South Dakota Peﬁitentiary.
Defendant Douglas Weber is a resident of Sioux Falls, South Dékota and is emp‘loyed by the
State of South Dakota asa Wardén at the South Dakota State Penitentiary.

2: __This is an action for declaratory and injunétive relief brought pufsuant to the laws of
the State of South Dakota,

3. This action is bronght alternatively to Charles R. Rhines’ Petition for Writ of Habess
Corpus, |

4. The mandatory execution protocbl provided by SDCL 23A—27A_—32 as cbdified at the |
time of Charles R. Rhines’ conviction required au intravenous injection by lethal quantity of an
ultra short acting barbiturate in comnbination with a chemical paralytic agent and continuing the
_applicatidn thereof until' convict was pronounced dead by a licensed physician according to the
standards of medical practice.

5. SDCL 23A-27A-32 was amended by the South Dakota legislature during the 2007 -
South Dakota legislative session.

6. ‘Gixaen,the two chemical specified in:,SDCLJZSA-Qr?A-'SQ in‘effect at the time Charles
R. Rhines’ convietion and the absence of a physician trained to admi_nistcr and monitor an

anesthesia, it is reasonable foreseeable that Charles R Rbines may experience suffocation and

05020-KES Document 215-65 Filed 09/05/13 Page 12 of 14 PagelD #: 2463
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excruciating pain during his execution in violation of the constitutions of the United States and
the State of South Dakota, |

7. . An-execution pursuant to- SDCL-23A=27A32 a5 vodified on the date of Charles R,
Rhines’ conviction violates the constitutions of the State of South Dakota and the United States
prohibition against crig] and dfitisual punishmsat and is thersfors unc onstitutional.

8. SDCL 23A-27A-14 requires a condemned inmate be sentenced to life in prison if the
death penalt}.f is-declared unconstitutional.

9. Because Chailes R. Rhines must be sentenced to life in prison as a result of the
application of SDCL 23A-27A-14, the present SDCL, 23A-274-32 constitutes an.
unconstitational bill of attainder as applied to Charles R. Rhines.

10. Because Chérles R. Rhines must be sentenced to lifg' in prison as a result of the

“application of SDCL 23A-27A-14, the present SDCL 23A-27A-32 constitutes unconstitutional
ex post facto laws as applied to Charles R. Rhines. |

WHEREFORE, Petitioner Charles R. Rhines prays for the foliowing relief:

L. That this cowrt allow discovery and kold an evidentiary hearing on Petitioner’s First
Amen&ed Petition for Writ of Habeas Corpus and Complaint for Declaratory Injective Relief:

" 2. An Order granting Petitioner relief on his First Amended Petition for Writ Habeag
Corpus on any and all grounds 1 through 12 inclusive:

A declgration-that—.a-executioq- carried out by-means of the-two-drug cocktail provided
in--‘SDCL_ 23A-27A-32 in-effect atthe time-of Charles R. Rhines™ cenviction constitutes cruel and
pnusuel-punishment in violation of the constitutions of the State of South Dakota and the United
States:as well as depriving Rhines of his right to due process of Jaw, and is therefore

unconstitutional;
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4. a declaration that becanse SDCL 23A-27A in effect af the time of Rhines’ conviction

is unconstitutional, that Charles R. Rhines must be sentenced to life in prison;

5. A declaration that SDCL 23A-27A-32, as presently codified, and as applied to Charles

R. Rhines, constitutes an unconstitutional bill of attainder and an unconstitutional ex post facto

law and deprives Rhines of his right to due process of the law;

6. An injunction requiring the State of South Dakota to sentence Charles R. Rhines to

life in prison pursuant o SDCL 23A-27A-14; and

7. For such other and further relief as to the court seems just and appropriate.

Dated this 19® day of February, 2008.

By

Sma/;//eyv & Schlimgen, Prof. LLC:
;hg{/.( ifffgen
07 W. 10" Sireet .

PO Box 966

Sioux Falls, SD 57101-0966
Telephone: (605)336-6400
Fax: (605)336-6842 .
schlimgen@sgsiic.com

Pennington County, SD!
FILED
IN CIRCUIT COURT
FEB 2 1 2008
ng&é man, Clavk of Courls
By__ [ T Depuly
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DR. MARK DERSHWITZ-12/3/12

3, ’ Page 1 ‘
LI 1 STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT %
88 j:

COUNTY OF PENNINGTCON ) SEVENTH JUDICIAL COURT :

CIV: NDI 02“924

CHARLES RUSSELL RHINES,
Petitioner,

e s A P T T T b e

7 DOUGLAS WERER, Warden,
gouth Dakota State
8§ - Penitentiary,
Regpondent.

)
)
}
)
6 C )
)
)
)
)
)

T et T

10
11
12

VIDEOTAPED DEPOSITION OF DR. MARK DERSHWITZ,
13 taken before Kristin M. Stedman, a Registered
professional Reporter and Notary public in and for
14 the Commonwealth of Massachusetts, at the Office of
the Federal Public Defender, 51 Sleeper Street, 5th g -
15  Floor, Rogton, Massgachusetts, ou Monday, December 3,

2012, at 12:29 p.w.

PR WY Pk GV Ot 5 o M L a1

16

18.
19 |
20 X ' | : i
21 KACZYNSKI REPORTING §
22 72 CHANDLER STREET _ 3
23 BOSTON, MA 02118 i L
24 ' (617) 426-6060 , E_; ;

EXHIBIT | '
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KACZYNSKI REPORTING
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DR, MARK DERSHWITZ-12/3/12

Page 2 Page 4 [f
1 APREARANCES: 1 PROCEEDINGS ; [y ;
. 2 ON BEHALF OF THE PETITIONER! . ] [ % A
; 3 NEIL FULTON, ESQ. :
Office of the Federal Public Oefender 3 THE VIDEQGRAPHER: We ara now recording
4 %ﬂﬁtﬁf;";gﬁ;ﬁﬁgfﬂdﬁzﬁh Oakota 4 and on the record. My name Is Steven Garcia, 1am
5 PO, Box 1258 5 & legal vidso specialist for National Video
Pigrre, 5D 57501 § Reporters, Inc, Our buslness address is 7 Cedar
6 (605)224-0009 . I
7 ON BEHALF OF THE RESPONDENT: 7 Drive, Wobutn, Massachusetts, 01801,
8 PAUL S, SWEDLLND, E5Q. B Taday I5 Decenber 3, 2012, and the time
, e o enera] 5 s £2:29 pat, This s the depositian of Dr. Merk
1302 E. Highway 14, 5uite 1 10 Dershwitz in the matter of Chiaries Russel Rhines,
10 E‘éﬂo‘;r;’gg 35271%01'35[’1 11 plaintiff, versus Douglas Weber, defendant, I the  #
i 19 Crouit Court, Seventh Judiclal Court, Stats of
THE VIDEOGRAPHER! 13 South Dakota, County of Pennington, Civil Action
2 BEN GARCTA 14 Number 02-824.
13 Wational Video Reportars, Inc, 15 This deposition I being taken at 51
“ ?wgﬁﬂ?‘ﬁ,nﬁf stao1 16 Sleeper Street, Boston, Messachuselts on behalf of
{781} 937-5900 17 the plaintiff. The court reporter is Kristin M.
113 18  Stedman of Kaczynski Court Reporting, -
}g 18 Counsel will state thair appearances,
18 20 and the court reparter will administer the cath.
- 21 MR, SWEDLUND: Paul Swedlund on behalf
a1 22 ofihe resporident, ‘
b 23 Mi. FULTON: Nell Fulton on behalf of
%2 24 the petitioner, )
Page 3 Page 5 K—
1 INDEX A R A
2 EXAMINATION BY MR, SWEDLUND..oo.ccenn PEGE 5,34 | 2 " DR. MARK DERSHWITZ,
EXAMINATION BY MR, FULTON cacommissinins Page 22 3 havir first been satisfactorily identified and
3 4 duly swomn by the Netary Public,
g 5 was examined and testified as follows:
5 .....
g 7 EXAMINATION BY MR, SWEDLUND: o
8 g 0. Could you stae your name, please, for the :
9 g record.
10 EXHIBITS 10 A Mark Dershwits,
11 No, Description Page No. 11 Q. And, docter, you ara here today to provide ;
tone marked. 17 expert bestimony in tie case of Rhines v, Weber, do
12 13 you understand that? :
i3 14 A. Yes, ‘
14 15 . and do you understand that ail the answers
15 16 that you give mustbe glventoa veasonmbla degree
16 17 of professional certainty for vour profassion? 4
17
18 18 A, Yes,
19 19 Q. Could you descrie your gualifications fot ;
%0 20 the court, your background and training that allaws} :
21 31 you ta tastify as an expert here in this case today? Y -
2 37 A Well, n rollege [ have a bachelor's degree i
23 23 In chemistry, T then went to medical school at 7 T
bl Nartiwestern University, and also obtained a Ph.D :
2 (Pages 2 1o 5}
KACZYNSKI REPORTING c
|
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DR, MARK DERSHWITZ-12/3/12
. Page 6 ) Page 8
1 In phermacology from Northwestern, [ then did a i Q. And what was te nature of your testimony &
2 rasidency Ir anesthegiology at Massachusetts Geners! 2 inthat case? ‘b
3 Hospltal In Baston, followed by 2 rasearch 3 A Thecharges against him were that he tried '
4 fallowsitlp, and I have warked In academic 4 to blow up 3 plane, and when the passengers reafized
5 anestheslology since 1986, fram 1386 through 2000 at 5 what he was tiying to do, they restrained him 5
6 Magsachusetts anaral Hospltal In Boston and Harvard 6 physically, and then some physiclans on the piang G
7 Medical School, ang since 2090, at the Univarsity of 7 opened up the medical kit on the plans and they gave F
B Massachusetts Medlcal Schoal It Worcester, £ himsome sedsting medications, including diszepam, i
g Q. You mentioned the field of pharmacolegy, 9 which is more commonty known as Vallum, and when the &
16 can you describe for the court what is that field? 10 plane was divertad here to Bosion, shortly after bis :
il A Pharmacalogy s 3 baslc medical sclence 11 aest, hewas interrogated and he confessed, and -
12 that broadly speaking, studies the effects of 12 the question was whether or not somebody 15 capabla© B
11 chemicals on blolotical systems, and more 13 of understanding their Miranda righis when they
14 spaciically, the effects of drugs on human beings. 14 confess after being given a medication like -'
15 Q. And thare araa cauple of tarms thare, 15 dirzepam, which produces what Is called anterograde E
16 phamuacodynatics and pharmacokinetics, can you alse 1 16 amiesla, which means amnesta for things that hapoen
17  desciibs thoge for the court? 17 afer the medication Is given, and it was my bellef 5
13 A, Pharmacodynasnlcs is the study of the 18 thatit was improper to accept a confession from H
19 mechanigm of action of haw drugs actually work, 19 somebody who had baen medicated against his wil
20 whereas pharmacokinefics is tha fime course of 20 with a medication that prohibited him from %
21 medications, how Jong does Hie drug actons fast and 21 understanding Rls Miranda rights. :
22 haw long does the drug fast n the body. 22 Q. Sothe Reid case involved both questlons of ik
23 @ Sodynamics would be the effect of the drug 23 dynamics and kinetics?
24 oha persen and the kinetlcs wiuld ke the duration 24 A. Correct,
Page 7 ' : Page 9 1
1 af the drugs? 1 2. Doctor, you have previously submitted
2 A Yes 2 nMidavitsin this case, ane dated 18 Septeimber, "-
3 Q. Poctor, can you describe for the court your 3 2012, and anpther dated 9 February, 2012, and I' will E '
4 Packgrouind e an exXpert witness in terms of the 4 show those fo you briefly. 5
5 testimony that vou have provided in cases eitherfor [ 5 MR, FUETON: February and September? H
¢ the governiment of pgainst the gaverntment? ] iR, SWEDLUND: February and September, f
7 A, Well, with regard to the casss involving 7 corrach,
8 lethal injection, § have been an expart an behalf of 8 Q. Doctor, do those affidavits contain ﬁ
9  the, elther the attorney general'’s office or the 9 opiniens that you have held about the protocol at g
10  depariment of corrertions in abeut a dozen and & 10 Issua in this case? H
11 hulf states. 11 A Yes §
12 Q. And white I am thinking about it, were you 12 . Andare those opinions still current? g
13  alse an expert in the Baze case? 13 A VYes g
14 A Yes, 14 €. If you would plaase, doctor, could you :
15 Q. And for whom did you testify in Baze? 15 explaln the effects of 5 grams of pentobarbital g
16 A, On bahalf of the Commuonwealth of Kentudcy. 16 administered as set forth in South Dakota's fothat 1
17 @, Have you also at thnes outsida of the 17 injection pretacol, what dynamic effect and what :
18 context of luthal-Injection protocols, testifted on 18 Kinetic effect wouid that drug have?
19 behalf of defendants in criminal cases? 1% A, Firstaf all, from & kinetic point of view,
20 A. There's been a eounle of cases where T 20 when-pentobarbital lsinjected-ntravenously, 1t has
2t testifled an behalt of defendants. The ons that 21 anonset of ffack that is almost | ate-Within K
2 comas to mind is I was an expert on behalf of 22 thirky.to.forty=five saconds.after.the drug reaches ;
23 defendant Richard Raid, who was perhaps more 23 the'braingzthe.person wabld-be-axpected-todose
2¢ gommenly knewn as the Shoe Bomber, 24  constiousnass: g
SR OO SO SOOI |
3 (Pages 610 9)
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Page 10
In additfon, there are profound effects

caused by pentobarbital on the circulatory system,
and It's going to cause dilation of the blood
vassals, which mearis relaxation of the bloed vessels
that Is golng to cause a reduction in blood
pressure, and there's going to be effect on the
heart to decrease the strength of the heart's
ablity to beat, so with a dose as large as 5000
milligrams or 5 grams, within a shart pered of ime
not only Is the person as deeply unconsdous s can
be measured with the instrumants that we have, that
person's biood pressure is golng to be
extraordinarily low, possibly unmeasurable, and
there will be exiremely [ittle, If any, clrculation
throughout the body.

§. And in this unconscious state, can an
inmate feel pain?

A. No.

Q. Why net?

A, 1n the level of anesthesla that 5000
milligrams of pentobarbital produces, this ks
actually a state much deeper than the state of
surgleal anssthesla that we anesthasialogists
preduce during anesthesia for surgical procedures.

L=~ = R L

R DN ) s e e

24

Page 12 I%
twio Tmniates at Issua in those affidavits?

4 Well, to summarize what Warden Weber said
was shortly after the drug was administared, the
Inrnates took @ last breath, typlcally & deep breath,
and then were Immoblle.

Q. Did the inmates snore?

A. ‘1 think he said that there was one that
took &, the fast breath was fike a snoring-type
breath, Letma just - In the cage of Robert, his
last braath he described as axpelling a snore.

Q. Would a snora be ronsistent with the enset
of unconscicusness?

A. It probably came afterward.

£}, And then, doctor; could you describe for
the court; in your practice, have you seen instances i

ke T e E PG M T P

where patients have thelr eyes open still after they
have heen administared anesthasia?

A, Yes, somelimes eyes rgmaln open, evenin a
person who is deeply anesthestized, there may be
mechanical reasong why the eyelids don't cover the
ayas when the person l0ses consclousness, and as an
anesthesiologist, since one of my respansibiiities
Is to protact the ayes, T often tage or cover them
during surgery in order to protect them,

LT -- B < N F R " N - I

[ LR R N R N T ]
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4 (Pages 10 to 13)

Page 11

Q. So.as the inmate goes inte respiratory
arrest, suffocates, tha inmate [s not feeling any
pain?

A, Yeah, thatls cornect. 5o the
pentobarbital wilf have Ehis profound effect to
decrease clroutstion, iwilistop.breathing
typiwwlmlnﬁminute:or,_.two;gf its
administration, and the persan will die due to the
effects of decreasad oxygen dsilvery to critical
argang in the body, the haart and the brain, anel
thera ks 8 deceeasad delivary of axygen, both
because the perseh is not breathing and exchanging
oxygen, a5 well a5 the fact that the circulation is
deprassad.

Q. Doctar, T have previously provided you with
affidavits from the respondent in this case, Doy
Weber, one datad the 22nd of October, 2012, the
second dated Ist of Movember, 2012 I will show
thesd to you, do you recognize those affidaviis?

A Yes, :

. Have you reviewed them?

A Yes.

g, And can you describe for the court the
outward physical, T guess behaviors exhibited by the

WO S5 R W W B e

10

15

19

24

Page 13 E
Q. What mechanical fssues are you talking
abbut might account for a patfent not closing theit
ayes even though they are under anesthesia?

4. Sowhen a parsen Islylng on their back,
gravity does not pult the eyelid down, and the
residual muscla tons In both the muscles that raise
the eyelid and lower the eyslid may be balanced in
such a way that the eyalid does not cover the eye,

Q. If a patient, or in this casa a condemmed
Inmate's eyes are apen, is that any indication that
the patlent is constious and feellng pain?

A, Not st alk,

Q. If an anesthetized patient, or In this case
an inmate, a condemned inmete has, takes fioal deepy
breaths, or if one were to characterize those ag ;
yasps, would those be an indication that the inmate
is expaerienciig pain?

A, Mo, B
Q. Why rot? %

T

A. When somebody has drug=induced resplratory
arrest, it Is actually common that fhe last breath
they take before becoming apneic, which Is the i
cessation of ventllatlon, that last breath is very
often a very daep ong, and I see that regularly In

KACZYNSKE REPORTING

2362

,ﬁ"":"“%

p——

P

1088

_[i PR
i




Case 5:00-cv-05020- KES Document 215-62 Filed 09!05/13 Page 6 of 18 PagelD #: 2364

DR, MARK DERSHWITZ-12/3/12

NNMNNHMHM}-AHHHH
.hmumomouwmm.awwms‘am\:mm.awww

Page 18
yau are using on a patientis pure, affective and
sterila? -

A. Yes,

Q. And again, your standard of care in your
profession does wot require you to go back behing
the Jleensure and male sure that that licensing was
validly given by the FDA before you would use a
drug? )

&, Weli, [ befleve the pharmacies are not
llcensed by FDA, they'ra Hicensed by the state, but
vas, 1 rely on the local authoritles to make sure
that the supply chaln Is Indeed safe,

Q2 That would ba for the compounding
pharmacist?

A, Yes,

Q. You rely on the state pharimiacy heard to
properly license the pharmaeist from whom you
acquire your drugs?

A Yas,

Q. Andd you rely on the FDA o properly license
the drug manfacturer, suppifers from whom yau
receive your drugs?

A Yes,

Q. Doctor, have you Rad an opportunity to

BAO e b e g
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24

Page 20 3
pentobarbits? protocol, A

A, Yeah, so with regard to the one-drug g
protocol with pantoharbital, the protose! simply
states that 5060 milligrams will be injected, and
after a period of fime has elapsed, then the lnmata
wilf be examined for the pressnce of death,

2. And does the protorof in your oplnion
provide sufficlent assurance regarding the
qualifications of the persons who will set and
admindster the drags?

A, I belleve so, although that is actually an
aiea that ls oulside of my axpattise in terms of
vetting other individuals, but the fact that thay
are hiealfhicare providers who do these procedures in
thelr normal fob Is appropriata,

Q. So for example, the perean who sets the IV
llae is an EMT by profassion and currently certified
and licensed, that person would In your opinion be :
tapabls of setting an 1V #inz?

MR, FULTON: I would just before you
answer, doctor, obiedt ta foundation glven that he
stated it's beyond his area of expertise. Sorry to
interrupt him,

Q. @o ahead,

o
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Page 19
rayiew Suuth Dakota's fethal infectlon pratocol?

A. Yes,

Q. And X wili provide you a copy. Atleast, I
think X will. Where Is my copy?

MR, FULTON: Ihdve that ane marked If
vou want to bse It, Paul,

MR, SWEDLUND: Yes, iF I could, Thark
you. It's supposed to be ight here,

O Do you have the protocal ERMA.12.8 before
you? '

A Yes,

Q. And you reviewed that and you recogniza it

A, Yes,

Q. Do you have an opinlon regarding whether
ERMA.12.8 if performed as written would provide a
painless and humane doath fara condamned inmate in
South Dakota?

A, 1t would,

Q. And what iz it about tha protacel that
provides you the asswranca that tha inmabe to whom
the protocsl is administered would experisnce a
painless and humana death?

A, Dogs this apply to alf versions of the —

Q. We're talking only about the one drag

ol e S R S
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Page 21
A, I think in ganeral when one considers the
broad pogulation of EMTs, many of them ars tralned
to insert infravenous catheters, I have no specific
knowiadge of the person who may do it based upon
this protegol,
Q. Okay, Inthe vperalion~room setting, who r!
are the people that sek an IV Hine for anestiesia?
. A, Tcould be one of two or three popuistions
of people, I could be the attending
anesthesiologist, it could be the resident
anesthaslologist or nuise snesthetist who is working
under the direction of the anastheslofogist, or it
cauld be & rurse who is preparing tha patfent before
thay're transported to the eperating roam.
‘QisAnd:while we have you here,.doctar,ifyou
cinfid-look-at thetwo-drug protocol:as well,-and-X:
asgume-that-that-would be administersd iising
pentobarbital fna;-coinblrgd witl'a paralyticagent:
arasyouropinions tha same as ragards.to-the-abliity
of:South-Dakotals two-drug.protacol to provide a
paitilgss-and-humane death-for.an inmate?
AiXiges
MR, SWEDLURD: T have nothing further,
THE WITNESS: Before we go on, could we

O
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

) S8
COUNTY OF PENNINGTON ) SEVENTH JUDICIAL CIRCUIT
File No. Civ. 02-924
CHARLES RUSSELL RHINES )
) AMENDED
Petitioner, ) MEMORANDUM DECISION
) ON CHALLENGE TO
) SOUTH DAKOTA’S
) EXECUTION FROTOCOL
) AND ORDER
DOUGLAS WEBER, Warden, South )
Dakota State Penitentiary, )
)
Respondent, )

I, PROCEDURAL AND FACTUAL BACKGROUND

The extensive procedural and factuel background of this habeas petition was set forth in
the Motion to Dismiss/Summary Judgment decision filed on September 17, 2012, Summary
Judgment was denied as to Petitioner’s Counts 8, 11 and 12. On December 18, 2012, a hearing
was held for the purpose of receiving evidence as to those remaining claims, Both parties
submitted exhibits including deposition testimony. Petitioner’s objections to Exhibiis 7R, 8R,
9R, 10R, and 25R are sustained. The admission of this evidence was not stipulated to by the
parties nor was the information elicited from any witness, No live witnesses were called at the
hearing, Most of the exhibits referenced in this decision are all sealed; therefore, references will
be to the numbers/letters in the sealed court file. The issues remaining are:

Ground Eight:

128 The manner of execution as provided by SDCL 23A-27A-32 as in effect at the time
Charles R, Rhines’ conviction violated his rights to due process of law and constitutes cruel and
unusual punishment under the Eighth Amendment of the United States Constitution and the
corresponding Article under the South Dakota Constitution:

8. Executions are unconstitutional if they involve unnecessary and wanion
infliction of pain or torture or lingering death,

b, Whete pain is inflicted in an execution results from something more than the
mere extinguishment of life, the United States Constitution Bighth Amendment and the
corresponding South Dakota articles’ prohibition against cruel and unusual punishment are
implicated. ' '

¢. Given the two chemicals specified in SDCL 23A-27A-32 in effect at the time
of Charles R. Rhines’ conviction and the absence of a person trained to administer and monitor




enesthesin, it is reasonably foreseeable that Charles R, Rhines may experience suffocation and
excruciating pain during his execution in violation of the Eighth Amendment and the
corresponding South Dakota Amendment,

d. Anexecution pursuant to SDCL 23A-27A-23 as codified on the date of
Charles R. Rhines® conviction violates the United States Constitution and the South Dakota
Constitution prohibition against cruel and unusual punishment and is therefore unconstitutional,

Ground Eleven:

131 The execution of Charles‘R. Rhines by lethal injection as set forth in the present
SDCL 23A-27A-32 violates Rhines’ rights to due process under law and his rights against cruel
and unusual punishment guaranteed under the United States Constitution and the South Dakota
Constitution,

a. SDCL 23A-27A-32 was amended by the South Dakota Legislature during the
2007 legislative session.

b. On information and belief, the South Dakota Legislature rejeoted proposed
amendments requiring executions be carried out in the most humane manner possible.

¢. SDCL 23A-27A-32 TEImMoves the requirement of a physician participation in the
execution process,

d. Executions are unconstitutional if they involve unnecessary and wanton
mﬂlchon of pain or torture or lingering death.

e, Where pain inflicted in an execution results from something more than the
mere extinguishment of life, the constitutions of the United States and South Dakota, South
Dakota Articles prohibition against cruel and unusual punishment are implicated,

%132 Upon information and belief, the protoco} presentiy in effect for lethal injection
execution uses a three drug cocktail, - :

133 With the three drug cocktail presently believed to be used in executions, in the

- absence of a person trained to administer and monitor an anesthesia, it is reasonably foreseeable
that Charles R, Rhines may experience suffocation and excruciating pain during his execution in
violation of the Constitutions of the United States and South Dakota,

934 An execution pursuant to the present SDCL 23A-27A-32 violates the United States
Constitution and the South Dakota Constitution’s prohibition against cruel and unusual
punishment and it is therefore unconstitutional.




Ground Twelve;

135 Charles R. Rhines’ right to due process of law against cruel and unusual pun:shment
is guaranteed under the United States Constitution and the South Dakota Constltutlon is violated
by the statutory procedure set forth in 23A-27A-32,

a. SDCL 23A-27A~32 was passed by the South Dakota legislature during the
2007 legislative session.

b. SDCL 23A-27A~32 was amended in two specific areas: it removed the
specifications of the two drug cocktail to be used in the lethal injection by the prior statute, and
substituted in its place the requirement that the Warden should determine the substances and the
quantity of substances used for the punishment of death. The statute provided no other detail
recording the Warden’s decision. The second change was that a physician was no longer
required to participate in the execution process.

36 Executions are unconstitutional if they involve unnecessary and wanton infliction of
pain or torture or [ingering death.

a. Pain inflicted in an execution results from something more than the mere
extinguishment of life, the United States Constitution and the South Dakota Constitution is
prohibition against cruel and unusual punishment is implicated,

b. On information and belief, the South Dakota legislature rejected proposed
amendments requiring executions to be carried out in the most humane manner possible.

137 Given the fact that the Warden is given no guidance as fo the type of substances used
or the quality of substances used for the punishment of death, and there Is no requirement by law
that the execution be carried out in a humane manner, and the absence of a person trained to
administer and monitor an anesthesia, it is reasonabiy foreseeable that Charles R. Rhines may
experience suffocation and excrucmtmg pain durmg his execution, as allowed under the present
statute.

138 An execution pursuant to the present SDCL 23A-27A-32 violates the United States
. Constitution and the South Dakota Constitution prohibition against cruel and unusual
punishment and therefore is unconstitutional,

. Essentially, Petitioner’s claims can be summmarized into two issues. First, whether the
lethal injection protocol adopted and implemented by the State of South Dakots complies with
- the mandates of the United States Supreme Court as sef forth in the Baze v. Rees case? And,
secondly, whether the lethal injection protocol violates Article V1, §23 of the South Dakota
Constitution? The Petitioner’s claims will be addressed separately below. All other issues raised
by Peiitioner in his Writ of Habeas Corpus have been addressed in the Memorandum Decision On
Motion To Dismiss Or For Summary Judgment issued in September, 2012,




II. ANALYSIS
History of the Death Penalty and its application in South Dakota

Over South Dakota’s histoty as both a territory and a slate, 18 men have been executed.
When South Dakota was first settled and was still Dakota Territory, hangings were the preferred
method of execution. Between 1877 and 1915, 14 men were executed by hanging in South
Dakota, See Dept, of Corrections, hitp //fdoc.sd.gov/about/faq/capitolpunishment.aspx. The first
was Jack McCall, the killer of Wild Bill Hickok, who was hanged in 1877, While hanging was
the most “universat method of execution” in the Uniited States during this time, the Governor of
New York commissioned a panel to find; :

the most humane and practical metliod known to modern science of carrying into effect
the sentence of death,” ” New York became the first State to authorize electrocution as a
form of capitel punishment. Glass v. Louisiana, 471 U.S. 1080, 1082, and n. 4, 105 S.Ct,
2159, 85 L.Ed.2d 514 (1985) (Brennan, I., dissenting from denial of certiorari); Denno,
supra, at 373, By 1915, 11 other States had followed suit, motivated by the “well-
grounded belief that electrocution is less painful and more humane than' hanging.” Malloy
v. South Carolina, 237 U 8, 180, 185, 35 8,Ct. 507, 59 L.Ed. 905 (1915).

Bazev. Rees, 553 U.8. 35, 42, 128 8.Ct. 1520, 1526 (2008).

Executions by hanging continued in South Dakota until the death penalty was abolished -
in 1915, See, 1915 S.L. Ch. 158, H.B, 21. In 1933, the death penalty was reinstated and the
electtic chair became the sole method of execution,  In 1947, George Sitts was convicted of "
murdering DCI agent Tom Matthews who was attempting to arrest Sitts on a fugitive warrant
from Minnesota. He also killed Butte County Sheriff Dave Malcolm; however, he was first tried
for Matthew’s murder and after he was sentenced to death, the state did not try him for
Malcolm’s murder. See, State v. Sitts, 71 S.D. 494, 26 N.W.2d 187 (1947). He was the first and
only person executed by electric chair in South Dakota, .

: In Furman v. Georgia, 408 U.S. 238, 92 S,Ct. 2726, 33 L.Ed.2d 346 (1972), the United
States Supreme Court held a Georgia death penalty statute violated the 8" and 14™ Amendments
prohibiting cruel and unusua! punishment: ‘ S

Petitioner.in No. 69-5003 was convicted of murder in Georgia and was sentenced to
death pursuant to Ga.Code Ann. s 26-1005 (Supp.1971) (effective prior to July 1, 1969),
225 Qa. 253, 167 S.E.2d 628 (1969). Petitioner in No. 69-5030 was convicted of rape in
Georgia and was sentenced to death pursuant to Ga.Code Ann. s 26-1302 (Supp.1971)
(effective prior to July 1, 1969). 225 Ga. 790, 171 8.E.2d 501 (1969). Petitioner in No,

- 69-5031 was convicted of rape in Texas and was sentenced to death pursuant to Vernon's
Tex.Penal Code, Art, 1189 (1961). 447 8.W.2d 932 (Ct.Crim,App.1969). Certiorari was
granted limited to the following question: ‘Does the imposition and carrying out of the
death penalty in (these cases) constitute cruel and unusual punishment in violation
of the Eighth and Fourteenth Amendments?’ 403 U.S, 952, 91 S.Ct. 2287, 29 L.Ed.2d
863 (1971). The Court holds that the imposition and carrying out of the death penalty in

4




these cases constitute cruel and unusual punishment in violation of the Eighth and
Fourteenth Amendments. The judgment in each case is therefore reversed insofar as it
leaves undisturbed the death sentence imposed, and the cases are remanded for further
proceedings. So ordered, - '

/4. (emphasis added.) The court issued a per curium decision which was less then one page long
which reversed the imposition of the death penalty on the three consolidated cases. Justices
Douglas, Brennan, Stewart, White and Marshall each wrote separate opinions in support of the
Jjudgments, Justices Blackmun, Powell and Renquist each filed separate dissents, The problem
the Court had in the Furmagn case was that there were no standards for a jury to apply to the
death penalty determination: ' - ' :

Thus, these discretionary statutes are unconstitutional in their operation. They are
pregnant with discrimination and discrimination is an ingredient not corapatible with the
idea of equal protection of the laws that is implicit in the ban on ‘cruel and unusual’
punishments,

Any law which is nondiscriminatory on its face may be applied in such a way as to
violate the Equal Protection Clause of the Fourteenth Amendment. Yick Wo v. Hopkins,
118 U.8. 356, 6 S.Ct. 1064, 30 1..2d. 220, Such conceivably might be the fate of a
mandatory death penalty, where equal or lesser sentences were imposed on the elite, a
harsher one on the minorities or members of the lower castes. Whether a mandatory death
penalty would otherwise be constitutional is a question I do not reach: '

Furman v. Georgz'a, 408 U 8. 238, 257, 92 8,Ct. 2726, 2736 (Ga. 1972) Justice Douglas
conourring, '

This. case led to a de facto nationwide moratorium on the death penalty for 9 years, See,
Bazev. Rees, 553 U 8. 35, 42, 128 S.Ct. 1520, 1526. That moratorium ended with the United
States Supreme Court’s decision in Gregg v. Georgia. 428 1.8, 153, 96 S.Ct. 2909, 49 L.Ed.2d
859 (1976). Id. That decision held that the “statutory system under which Gregg was
sentenced to death does not violate the Constitution,” Gregg, 428 U.S. 207,96 S,Ct. 2941, Asa
result of the Gregg case, state legislatures began reexamining electrocution as a “means of
assuring a humane death,” Baze, 553 U.S, 42, 128 8.Ct. 1526. In order to eliminate the issues
the Court found in the Furman case, Georgia enacted a statutory scheme for the imposition of the
death penalty, Gregg, 428 U.S, 161, 96 S.Ct. 2920, The trial was bifurcated into the guilt or
innocence phase by either a judge or jury, M, Aftera guilty verdict or finding, a presentence
hearing was conducted before whoever made the guilt determination. Id.

“(T)he judge (or jury) shall hear additional evidence in extenuation, mitigation, and
aggravation of punishment, including the record of any prior criminal convictions and
pleas of guilty or pleas of nolo contendere of the defendant, or the absence of any prior
conviction and pleas: Provided, however, that only such evidence in aggravation as the
State has made known to the defendant prior to his trial shall be admissible. The judge (or
jury) shall also heat argument by the defendant or his counsel and the progecuting
atforney . . . regarding the punishment to be imposed.” s 27-2503. (Supp.1975).
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The defendant is accorded substantial latitude as to the types of evidence that he may
introduce. See Brown v. State, 235 Ga, 644, 647-650, 220 S.Ed.2d 922, 925-926 (1975),
Evidence considered during the guilt stage may-be considered during the sentencing stage
without being resubrmitted. Eberheart v, State, 232 Ga, 247,253,206 S.E.2d 12, 17
{1974). ‘

Gregg, 428 U8, 163-164, 96 S.Ct. 2020.21,

Furthermore, under the statutory scheme, the jury or court must have aiso found beyond a
reasonable doubt, at least one aggravating ciroumstance as found in the statute, The statutory
scheme also included an expedited direct review by the Georgia Supreme Court. If the Court
affirmed the death sentence, then it was required to reference similar cages it took into
consideration. Gregg, 428 1.8, 167, 96 S.Ct. 2922,

Interestingly, part of the Supreme Court’s decision in Gregg looked at the history of the
death penalty:

It is clear from the foregoing precedents that the Eighth Amendment has not been
regarded as a static concept. As Mr, Chief Justice Warren said, in an oft-quoted phrase,
“(t)he Amendment must draw its meaning from the evolving standards of decency that
mark the progress of a maturing socisty.” Trop v. Dulles, Supra, 356 U.8, at 101, 78
S.Ct,; at 598, See also Jackson v. Bishop, 404 F.2d 371, 579 (CA 8 1968). CI. Robinson
v. Callfornia, supra, 370 U.S., at 666, 82 S.Ct., at 1420, Thos, an assessment of
contemporary values concerning the infliction of a challenged sanction is relevant to the
application of the Eighth Amendment. As we develop below more fully, see Infra, at
2926-2927, this assessment does not call for a subjective judgment. It requires, rather,
that we look to objective indicia that reflect the public attitude toward a given sanction,
Gregg, 42811.8. 173, 96 8.Ct, 2925, The Court further examined the role of the judiciary in
determining the constitutionality of a legislative enactment: , :

But, while we have an dbligation to insure that constitutional bounds are fot overreached,
we may not act as judges as we might as legislators. :

“Courts are not representative bodies, They are not designed to be a good reflex
of a democratic society. Their judgment is best informed, and therefore most
dependable, within narrow Iimits, Their essential quality is detachment, founded
on independence. History teaches that the independence of the judiciary is
jeopardized when courts bscome embroiled in the passions of the day and assume
primary responsibility in choosing between competing political, economic and
social pressures.” Dennis v, United States, 341 U.S. 494, 525, 71 S.Ct. 857, 875,

- 95 L.Ed, 1137 (1951} (Frankfurter, J., coneutring in affirmance of judgment),

Thetefore, in assessing a punishment selected by a democratically elected legislature

against the constitutional measure, we presuine its validity. We may not require the
legislature to select the least severe penalty possible so long as the penalty selected is not
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cruelly inhumane or disproportionate to the crime involved. And a heavy burden rests on
those who would attack the judgment of the representatives of the people.

Gregg, 428 U.S. 175, 96 S.Ct, 2926.
Ultimately, the Gregg court upheld Georgia’s death penalty statutes:

In summary, the concerns expressed in Furman that the penalty of death not be imposed
in an arbitrary or capricious manner can be met by a carefully drafted statute that ensures -
that the sentencing authority is given adequate information and guidance, As a general
proposition these concemns are best met by a system that provides for a bifutcated '
proceeding at which the sentencing authority is apprised of the information relevant to

the imposition of sentence and provided with standards to guide its use of the

information, '

Gregg, 428 U.8. 195, 96 S.Ct. 2935,

Following the Gregg decision, a new version of the death penalty was enacted in South
Dakota in 1979, See 1979 SB 53; see former SDCL 22-6-1 (1979); SDCL 22-16-9 (1979),
SDCL 22-19-1 (1979). This statutory scheme embraced the dictates of Gregg and provided for
aggravating circumstances, a mitigation hearing, an expedited direct review and a proportionality
review of the sentence. No one in'South Dakota was executed between the 1947 electrocution of
Sitts and the 2007 execution of Elijah Page by lethal injection. '

The South Dakota legislature amended SDCL 23A-27A-32 in 2007 to provide for
execution “by the intravenous injection of & substance or substances in g lethal quantity.” The
statute instructed the “Warden, subject to the approval of the secretary of cotrections, [to]
determine the substances and quantity of substances used for the punishment of death.” SDCL
23A-27A-32, . J

Per the directives given to him by SDCL 23A-27A-32, the Warden promulgated a policy
effective June 14, 2007, providing for execution by: (1) “Sodium Pentothal, (ake Sodium
Thiopental)...in a quantity sufficient to ensure the inrmate is and remains unconscious and is not
subjected to the unmecessary and wanton infliction of pain;” (2) Pancuronium Broride fo stop
the inmate’s breathing, and; (3) Potassium Chioride to stop the inmate’s heart. See Exhibit 3,

Subsequent to formulating the June 14, 2007, protocol, the United States Supreme
Court’s Baze decision detailed the safeguards the court deemed constitutionally sufficient to
protect condemned inmates from anesthetic maladminisiration. Baze v. Rees, 553 1.8, 54-61,
128 8.Ct, 1533-1538. As'a result, the Warden consulied with legal counsel to determine what
changes should be made to the June 2007 policy. The DOC revised the policy in August 201010
incorporate further safeguards against anesthetic maladministration mandated by Baze. See
Weber Affidavit, Exhibit 3R, 77 6-8.  The revised protocol called for execution by the same three
chemicals as originally specified in the June 14, 2007, protocol, but with newly specified
dosages. Id. at 8.



[n response to emerging judicial acceptance of pentobarbital as an execution anesthetic,
the Warden again modified the protocol in Octaber of 2011 to provide for execution via a ane-
drug, pentobarbital protocol forall prospective executions. Id. at 9. South Dakota has now
joined Ohio, Washington, Idaho, Oklahoma and Pennsylvania with having a one drug protocol.
While the October 13, 2011, protocol retains three and two drug options utilizing sodium
thiopental, those exist as backup procedures should future circumstdnces require DOC to revert
to those earher procedures.

Aﬂcr the executions of Eric Robert and Donald Moeller in October 2012, the Warden
modified the protocol slightly to provide immates with express assurance that any compounded
execution drugs would be prepared according to the governing standards of the United States’
Pharmacopeia. The November 2012 protocol retains Baze 's safeguards for the proper
administration of the anesthetic. See Exhibit 2R,

Issue One

Whether Petitioner’s challenge to the lethal injection protocol adopted and
implemented by the State of South Dakota as set forth in detail in Petitioner’s Habeas
Petition Grounds 8, 11 and 12, complies with the mandates of the United States Supreme
Court as set forth in the Baze . Rees and the Eighth Amendment to the United States
Constitution?

A. Baze v. Rées and Substantial Risk of Serious Harm and Suffering

Petitioner claims that the lethal injection protocol adopted and implemented by South
Dakota “does not adequately guard against substantial risk of serious harm and suffering.” See
Petitioner’s Pretrial Brief, p. 1. Petitioner further argues that South Dakota has not “chosen
individuals to carry out the execution who have adequate and appropriate training and expenence
to guard against that risk,” /d.

. Like Baze, where the United States Supreme Court addressed whether Kentucky's three-
drug lethal injection method of capital punishment posed an unacceptable risk of significant pain
and was cruel and unusual punishment under the Eighth Amendment, Rhines® argument centers
on the risk of serious harm and suffering. Baze v, Rees, 553 U.S. 35, 128 S.Ct. 1520 (2008).
Ultimately, the Court held that Kentucky’s method of capital punishment satisfied the Eighth .
Amendment:

The Eighth Amendment to the Constitution, apphcable to the States through the Due
Process Clause of the Fourteenth Amendment, see Robinson v. California, 370 U.S. 660,
666, 82 8.Ct. 1417, 8 L.Ed.2d 758 (1962), provides that “[e]xcessive bail shall not be
required, nor excessive fines imposed, nor cruel and unusual ponishments inflicted.”
We begin with the principle, settled by Gregg, that capital punishment is constitutional.
‘See 428 U.S,, at 177, 96 8.Ct, 2909 (joint opinion of Stewart, Powell, and STEVENS,
J1.). It necessarily follows that there must be a means of carrying it out. Some risk of pain
is inherent in any method of execution—no thatter how humane—if only from the




prospect of error in following the required procedure. It is clear, then, that the
Constitution does not demand the avoidance of all risk of pain in carrying out executions,

{emphasis added), Id., 553 U.8. 47, 128 S.Ct. 1529. Thus, Rhines does not challenge lethal
injection per se. Rather, the challenge is to the protocol and the manner in which the execution is
carried out, Petitioner argues that there is a significant risk that the drugs will not be properly
administered which will lead to severe pain when the other chemicals are administered and
therefore, the possibility of improper administration of the drugs would be violative of the Eighth
Amendment. However, the Supreme Court has beld that in order to prevail on a claim of cruel
and unusual punishment there must be “substantial risk of serious harm™:

* To establish that such exposure violates the Eighth Amendment, however, the conditions
presenting the risk must be “sure or very likely to cause serious illness and needless
suffering,” and give rise to “sufficiently imminent dangers,” Helling v. McKinney, 509
U.8. 25, 33, 34-35, 113 8,Ct. 2475, 125 L.Ed.2d 22 (1993) (emphasis added). We have
explained that to prevail on such & claim there must be a “substantia! risk of serious
harm,” an “objeetively intolerable risk of harm” that prevents prison officials from
pleading that they were “subjectively blameless for purposes of the Eighth Amendment.”
Farmer v, Brennan, 511 U.8, 825, 842, 846, and n. 9, 114 S.Ct, 1970, 128 L.Ed.2d 811
(19954), '

Baze v. Rees, 553 U,8. 49-50, 128 8.Ct. 1530-31. The Court further explained that “simply '
because an execution method may result in pain....does not establish the sort of ‘objectively
intolerable risk of harm’ that qualifies as cruel and unusval.” Zd. It is important to note that
following Baze, no federal appellate court has invalidated a lethal injection protocol under the
Eighth Amendment, Cooey v. Strickland, 589 F,3d 210, 221 (6™ Cir. 2009); Nooper v, Norris,
594 F.3d 592, 596 (8" Cir. 2010); Clemens v. Crawford, 585 F.3d 1119, 1124 (8™ Cir, 2007),

-The Cooey court expla_ined in detail what Baze does not require:

In thinking about what Baze requires, it is helpful to remember what it does not. The
opinion contains several controlling premises within which Biros must formulate his !
chalienge: Capital punishment is constitutional, see id. at 1529; death-row inmates cannot
use method-of-execution challenges to prohibit what the Constitution allows, id.; “the
Constitution does not demand” a pain-free execution, id. at 1529, 1537; and an inmate
cannot question a state's execution protocol without providing “feasible, readily
implemented” alternatives that “ significantly reduce a substantial risk of severe pain,”
see id, at 1532 (emphasis added); id. at 1531 (“[A] condemned prisoner cannot
successfully challenge a State's method of execution merely by showing a stightly or
marginally safer alternative.”). Significantly, the Constitution does not allow the federal
courts to act as 8 best-practices board empowered to demand that states adopt the least
risky execution protocol possible. See id. at 1529, 1531. Within this framework, the

- Supreme Court has never held that an inmate met the “heavy burden” of demonstrating .
that a state's execution protocol is “cruelly inhumane” in violation of the Constitution. ;{
See id. at 1533 (citing Gregg, 428 U.S. at-175, 96 8.Ct. 2909); see also id, at 1529, 1531; '
Harbison, 571 F.3d at 535 (rejecting a challenge to Tennessee's lethal injection protocol
after Baze ).




With these standards in mind, the next step is to compare the Baze requitements with
South Dakota’s protocol to determine whether they are substanuaily similar and thus,
constitutional.

B. South Dakoia’s Lethal Injection Protocol is Substantially Similar to Baze and is
‘ Constitutional on its Face

After Baze was decided by the United States Supreme Court in 2008, South Dakota’s
Warden consulted with legal counsel to determine what changes, if any, should be made to South
Dakota’s existing protocol in order for it to be compliant with the mandates of Baze, Department
of Corrections revised its existing protocol in August 2010. Weber Protocol Affidavit, Exhibit
3R, 1Y 11-14. This revised protocol used the same three-drug protocol approved in Baze, In
response to emerging judicial acceptance of pentobarbital as an execution anesthetic, South
Dakota’s Warden again modified the protocol in October of 2011 to provide for execution via a
one-drug, peniobarbitat protocol for all prospective executions., Exhibit 2R, ERM A.12(B)YH),
Weber Protocol Affidavit, Exhibit 3R, 14. At that time, South Dakota joined Ohio and
Washington in moving to a one~drug protocol, Since then, Idaho, Oklahoma, and Pennsylvania
have also adopted a one-drug, pentobarbital protocol.

After the executions of Eric Robert and Donald Moeller in October, 2012, the South
Dakota Warden modified the protocol slightly fo provide inmates with express assurance that
any compounded execution drugs would be prepared according to the governing standards of the
United States Pharmacopeia. The November 2012 protocol retains Baze ‘s safeguards for the
proper administration of the anesthetic. Exhibit 2R, ERM A.12(B)(D)(1). Those are:

1. The execution is performed under the oversight and command of the Warden, who, by
statute and policy is charged with numerous duties to ensure 2 humane execution. Exhlblt 3R,
‘Weber Protocol Affidawt, 2. : :

2. The Warden assures that two complete sets of penfobarbital syringes are prepared for
the execution. Exhibit 3R, Exhibit 2R, ERM A.12(B)(A)(3).

3, Ambulance staff equipped with advanced life support capabilities, including a heart
defibrillator and such supplies and equipment as would be needed to attempt to revive an
individual who has been injected with pentobarbital shall be on standby at the SDSP. Exhibit
3R, Exhibit 2R, ERM A, lZ(B)(A)(S)

4. Execution team members must be qualified to carry out their functions. Persons
responsible for inserting the needles and establishing IV lines must be “trained to perform
venipuncture and to administer intravenous injections.” To meet qualifications, the persons who
“connect, monitor, and maintain intravenous lines” must be “certified or licensed and have at
léast two (2) years professional experience™ as one of the following: “medical or osteopathic
physician, physician assistant, registered nurse, certified medical assistant, licensed practical
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murse, phlebotomist, paramedic, emergency medical technical, or military corpsman.” Exhibit
2R, ERM A.12B)(BX(1)(3)

5. The person responsible for mixing the drugs, preparing the syringes, and
administering the injections must “demonstrate proficiency through relevant training and tweo
years’ experience in the administration of drugs by intravenous injection; preparation of syringes
for such administration; and mixing and preparing of drugs for such administration,” Exhibit 2R,
ERM A.12(B)XB)(2). '

6. The two sets of chemicals are labeled and contamed in numhered sytinges. Exhibit
2R, ERM A.12(B)(C)(1).

7. The pentobarbital is mixed or prepared in accordance with USP 797 and is thereafter
maintained in accordance with manufacturer’s instructions. The pentobarbital must be mixed or
prepared in bright, undimmed light. Exhibit 2R, ERM A.12(B}(D)(3); Exhibit 4R, at 9§16, 9, 11;
Exhibit SR, Deponent #1 Affidavit at I, Bxhibit 3R, Weber Protocol Affidavit, at 9.

8. DOC staff responsible for performing the execution is required to “drill at least
weekly for six fo eight weeks prior to the scheduled date of execution,” as well as to petform
“additional drills the week of the scheduled execution” at the Warden's ditection. Exhibit 2R,
ERM A, 12(B){(I))(1).

9. At least one week prior to the execution, a medical provider examines the inmate and
prepares a report “describing the inmats’s physical condition and any medical condition of the
inmate that may lead to potential problems establishing the IV site.” Exlublt 2R, ERM
A J2(BYD)(2). '

10. The protocol requires that every effort be made to ensure that no unnecessary pain is
inflicted on the inmate. Exhibit 2R, ERM A.12(B)(D)(10).

11. The inmate is secured to the execution gurncy in such a position that “at 'all times”
his “head and face are visible to the Warden and to those in the chemical room.” Exhibit 2R,
ERM A.12(B)(D)(9).

12, The IV team shall establish “two mdependent IV lines to the inmate’s veins. The IV
team will establish IV lines only in peripheral veins located in the inmate’s arms, hands, legs or
feet preferably one In each arm.” Exhibit 2R, ERM A.12(BYD)(8). The lines must be secured

“in such a way as to leave them visible for monitoring.”

13. If the IV team “cannot secure one (1) or more sites within one (1) hour,” the
execution will cease and a request shall be made that the execution be “scheduled for a later date
during the week of the execution.” Exhibit 2R, ERM A.12(B)(D)11).

14. The IV team will “start a saline flow and a sufficient quantity of saline solution shall

be injected to confirm that the IV lines have been properly inserted and are not obstructed.”
Exhibit 2R, ERM A.12(B)(ID)(12).
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15, The Warden stands in the execution chamber with the condemned and issues the
order for the execution to proceed from there. Exhibit 2R, ERM A.12(BYE)(2).

16, The executioner then administers syringe #1 containing 2.5 grams of pentobarbital
in a 50 cc solution followed by syringe #2 containing 2.5 grams of pentobarbital in a 50 cc
solution followed by syringe # 3 containing 25 ml, of normal saline. Exhibit 2R, ERM
AJ2(B)C)(3); ERM A 12(B)(H)(4)-(6). |

- -17. The person responsible for pronouncing death monitors the IV Jines and the inmate’s
_response to the injection over the next 15 minutes. If the person responsible for pronouncing
death is not able to do so after 15 minutes, “the Warden shall order a second set of chemicals to
be administered.” Exhibit 2R, ERM A.12(B)}(H)(7).

18, Ten minutes after the second round of the drug is administered, “[t]he person
responsible for pronouncing death shall enter the chamber and confirm death by checking the
inmate’s heartbeat, breathing, pulse, and pupils,” Exhibit 2R, ERM A.12(B)(H)(10).

ERM A,12(B), compare with Baze, 553 U S, at .44-46, 31, 55-56, 128 8.Ct, at 1528, 1531, 1533~
-34 and Baze Protocol, Exhibit 2R, ERM A,12(B). :

A comparison of South Dakota’s ERM A.12(B) protocol with the Baze decision reveals
that South Dakota’s lethal injection protocol is “substantially similar” to, and in many respects
more protective than Kentucky’s as set forth in Baze and is therefore, constitutional on its face,
Id, Petitioner has failed to show that the lethal injection protocol adopted by South Dakota “does
not adequately guard against substantial risk of serious harm and suffering.” Consequently,
Rhines’ argument set forth in Grounds 8; 11 and 12 that the lethal injection protocol adopted by
South Dakota is unconstitutional and violates the 8™ Amendment of the United States must fail,

C.
South Dakota Implements its Protocol in 2 Constitutional Manner

Rhine’s also argues in Grounds 8, 11 and 12 of the habeas petition that the manner in
which the lethal injection protocol is implemented is unconstitutional. Motre specifically, Rhines
argues:

1) the execution team member known &s Witness #3 does not have adequate training and
experience to administer the lethal injection protocol; and

‘ 2) that execution team member Witness #3 does not have adequate experiénce and is not
placed properly in the execution chamber, to recognize infiltration of the IV line which can result
in reduced efficacy of the IV; and
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3) that execution team member Witness #3 does not have proper experience and
placement to ensure that the IV line is properly set at the outset, to monitor the IV lines in
operation, or to place a central line in, if needed, and as called for under the protocol; and

- 4) that execution team member Witness #2 is charged with administering the lethal
injection from a control room separated from the execution chamber; and

, 5) that execution team member Witness #2 has limited experience in administration of
intravenous drugs; and

6) that execution team member Witness #2 lacks the training and expetience to recognize
if drugs are being taken up by the body in & proper fashion, to monitor the effect of the drugs, to
recognize a proper adminisiration rate or to understand the proper handling and administration of
barbiturates like pentobarbital; and

7) that the compounded drug in not reliably pure and potent; and

8) that the execution protocol does not guarantee adequate medical monitoring and does
not require that individuals with adequate training or experience select the members of the team;
and

9) that the protocol creates a system that impermissibly increases the risk of error or
mishap which can result in a cruel and unusual execution.

See Petitioner’s Pretrial Btief, p. 1-2. Each of these argutnents will be addressed below.

i. Witness #3
IV Setter

Witness #3 (also referred to as Deponent #3) is the person responsible for setting the IV
lines. ERM A.12(B)(3) describes the qualifications:

The person(s) selected by the Warden to insert the intravenous needles into the veins of
the prisoner and connect, menitor, and maintain intravenous lines shall be certified or
licensed and have at léast two (2) years’ professional experience as one of the following:
medical or osteopathic physician, physician assistant, registered nurse, certified medical
aasistant, licensed practical nurse, phlebotomist, paramedlc, emergency medical
technician, or military corpsman.

These qualifications are consistent with, and even exceed, those set forth in Baze, Baze
approved Kentucky's requirement that the IV setter have one year of professional experience as
an EMT. Baze, 553 U.S, at 55, 128 8.Ct. at 1533. Kentucky met this requirement by employing
an EMT who had “daily experience establishing IV lines for inmates,” but neither the Kentucky
protocol nor the Baze decision require “daily” experience.
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Witness #3 who was part of the execution {eam for the Page, Robert and Moeller
executions has a bachelor’s degree in helth education. Exhibit I at p, 8, line 12, Prior to
obtaining his bachelor’s degree, he recelved iwo years of paramedic training from an accredited
institution. ExhibitI at p. 10, lines 3-11, That training included setting IV lines and
administering IV drugs. Exhibit1 at p, 10, line 15; p. 11, line 2. Witness #3 also worked for 15
years as a field supervisor and response medic on an ambulance. ExhibitIatp. 12, line 11, He
then worked as an ambulance response medic before assuming supervisory duties. Exhibit I p.
12, line 19; p, 13, line 6, As part of his job, he is required to go on ambulance calls and to
maintain his paramedic certification. Exhibit I at p. 15, line 20,

" Witness #3 has been a state certified paramedic for 29 years. Exhibit I at p. 14, line 20, p.

15, line 3, p. 106, line 4, During that time, he has set thousands of IV lines, Exhibit I at p. 106,
line 4. He has also participated in numerous executions, Exhibitat p. 44, line 14. Witness #3
testified that he has never had a complication arise during an execution, Exhibit1at p. 41, line
13. He is also trained to recognize signs of [V malfunctioning, such as swelling, leaking, or
discoloration in the lines. Exhibit I at p. 77, line 7; p. 86, lines 10-21; p. 87, line 14-88, 25; p.
89, lines 15-25; p. 100, line 7, If an IV line was malfunctioning, Witness #3 testified that he
would switch to the secondary line or start 4 new one, Exhibit I at p, 81, line 12; p.87, line 4,
Witness #3 stated that in the executions he has participated in, the inmate very quickly becotnes

- lethargic, goes unconscious, takes some labored respirations, then goes into respiratory arrest,
Exhibit I at p. 45, line 21; p.101, line 24, Signs of respiratory arrest are no chest wall movement
and no air way sounds. ExhibitIat p. 46, line 7.

Wiiness #3 cleatly is qualified under ERM A.12(B)(3) and the Baze decision. Thus,
Rhines’ arguments that Witness #3 does not have adequate training and experience to administer
the lethal Injection protocol, does not have adequate experienoce to recognize infiltration of the IV
line and that Witness #3 does not have proper experience and placement to ensure that the IV
line is properly set at the outset, to monitor the IV lines in operation, or to place a central line if,
if needed, and as called for under the protocol are all without merit,

ii. Witness #2
Drug Administer

Witness #2 is the person responsible for administering the injections. ERM A.12(B)(4)
provides: : S : '

The person(s) selected by the Warden to administer the injections shall demonstrate
- proficiency through relevant training and two years® experience in the administration of
drugs by intravenous injection,

Again, as with Witness #3, the qualifications required of Witness #2 are consistent with
Baze. Witness #2 testified that approximately 11 years ago, he began several months of
training to administer lethal injection drugs. Exhibit H at p. 18, line 12; p. 19, line 8. Witness #2
received his training from a fellow correctional officer who was experienced in performing lethal
. injections. Exhibit H at p. 18, line 24, He observed several executions before participating in
one. Exhibit H at p. 48, line 10. Since first participating in an execution more than ten years
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ago, he has performed numerous executions without complication, including executions using
pentobarbital, Exhibit H at p. 112, line 5; p.20, line 1; p. 36, line §; p. 103, line 13,

When performing an execution, Witness #2 consults the protoco! to learn the drugs which
will be used and the concentration. Exhibit H at p. 29, line 22. He checks the drug labels and
compares them with the protocol to ensute that ho has the cotrect drugs. Exhibit H at p, 30, line
2; p. 30, line 19. He testified he would not administer a drug that was not in the protocol.

Exhibit H af p. 77, line 10; p. 93, line 14, He inspects the condition of the drugs to be
administered to make sure they have been stored properly (temperature, sealed, appearance) and
also checks the seals on the syringes and IV tubes. Exhibit H at p. 25, line 7; p. 70, line 13; p-
71, line 14; p. 86, line 9. He is also trained to detect catheter site swelling and back pressure on
syringes that would suggest poor flow, . Exhibit H at p. 105, line 14; p. 106, line 5; p. 106, line
15; p. 107, line 4, 20. '

Each time he has administered pentobarbital, Witness #2 has observed no signs that an
inmate experienced pain. Exhibit H at p. 83, line 17. He expects to participate in drills prior to
performing an execution in South Dakota, Exhibit H at p, 83, line 17.

Witness #2 clearly is qualified under ERM A.12(B)(4) and the Baze decision. Rhines’
arguments that execution team member Witness #2 is inexperienced and lacks training to
recognize if drugs are being taken up by the body in a proper fashion, to monitor the effect of the
drugs, to recognize a proper administration rate or to understand the proper handling and
administration of barbiturates like pentobarbital axe unfounded.

Drug Compounding and Pharmacist Qualifications

Rhines argues that the compounded drug is not reliably pure and potent:and therefors, the
administration of the protocol poses a substantial risk of severe pein to the inmate. He also
argues that the pharmacist is incompetent to compound pentobarbital,

iii, Drug Compounding

‘At the December hearing, Rhines introduced the trial deposition of Dr, Mark Heath who
testified that he was not a pharmacist and that he did not have a high level of expertise in the
mechanics of compounding, Trial Exhibit 9 at p. 14, lines 16-25; p. 15, lines 2-6. He stated that
his opinions were related to the effect the drug would have if compounded incorrectly, Trial
Exhibit 9 at p. 15, line 18, He went on to explain the areas where he believes errors could ocour:

In a broad level T think there are two main areas that things can go wrong. One would be
that there’s a chemical accidentally or inadvertently introduced or formed in the material
that could cause an undesired reaction or response, in other words, having an extrathing
that sound [sic] shouldn’t be there. And the other reaim of problem is that should happen
-to degrade the drug, the pentobarbital that is there so that the amount there is inadequate,
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Trial Bxhibit 9 at p. 16, lines 3-12. When asked specifically about whether South Dakota’s
protocol for implementing lethal injection posed a “substantial risk of severe pain to an
individual,” Dr. Heath testified as follows:

But to clarify, when I talk about a substantial risk, it factored in several thmgs, also the
likelihood of it happemng and also the gravity or severity of the event were it to occur
and also how easﬂy it is to obviate or eliminate the risk. So it’s & factor of things, a mix
of things, And in this instance, there’s a risk of terrible thing [sic] happening. I think
everybody would agree that nobody wants the prisoner to end up brain damaged. They
wouldn’t—probably wouldn’t even execute them if that the outcome of an attempted
execution, 1t’s unlikely, but it’s a tesrible thing to have happen, and nothing is a hundred
percent preventable. It’s more preventable than it currently is, In those terms I would
say, it’s a substantial risk—unlikely, severe, preventable. :

The trial court has great discretion when it comes to the weight to be given to any
witness® testimony. Dr. Heath’s does not give any festimony regarding the actual compounding
of the pentobarbital but rather focuses on the phys:ologmal effects that could occur if the drug
was compounded incorrectly. But as is shown in his testimony quoted above, he testified that the
risk was unlikely,

We have often said that fact finders are not required to accept an expert's opinion. As
with all witnesses, it falls on the trier of fact to decide whether to believe all, patt, or none
of an expert’s testimony. Sauer v. Tiffany Laundry & Dry Cleaners, 2001 SD 24, 714,
622 N, W.2d 741, 745 (citations ormtted) Lewton v. McCauley, 460 N.W.2d 728 732
(S.D.1990) (¢itation omitted).

Great Western Bank v, H & E Enterprises, LLR, 2007 8.D. 38, 731 N.W.2d 207. This court does
not find Dr, Heath’s testimony on whether South Dakota’s protocol for implementing lethal
injection poses a “substantial risk of severe pain fo an individual” to be relevant or useful,

Rhines also relies on the Declaration of Dr. Sareh Sellers who was an expert in the
Donald Moeller case. Dr. Sellers is the executive director and consultant for Q-Vigilance, LLC.
See Trial Exhibits 1 and 2, She stated that her work focuses on the public health risks of drug
compounding. In her opinion, “this pentobarbital sodium API formulated under the indicated
,..recipe cannot be used for compounding as doing so would result in risk of serious harm to Mr,
Moeller,” See Trial Exhxblt 2 15 ‘[[ 5. She did not testify live at Rhines’ hearing.

In contrast to Dr, Sellers testlmony, Respondent mtroduced the trial deposmon of Dr.
Mark Dershwitz, See Exhibit 26R0. Dr, Dershwitz has a bachelor’s degree in chemistry, went
to medical schoo! at Northwestern University and also obtained a Ph.D. in pharmacology.
Exhibit 26R at p.5, lines 22-24; p. 6, line 1. He did his residency in atesthesiology fotlowed by a
research fellowship and he worked in academic anethesiology since 1986 teaching at
Massachusetts General Hospital, Harvard Medical School and Massachusetts Medical School.
When asked about the practice of compounding drugs he testified as follows; -
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Q: Were you aware of allegations in that case [Moeller] by Mr, Moeller’s attorneys that
.compounding drugs was somehow a fringe occupation or an unusual practice in the
practice of either pharmacy or medicine:

A: 1have heard that allegation, and at |east w1th regard to anesthetic drugs and in my
practwe that is just not true

Q: Insofar as you use compounded drugs in the pracmce of anesthes:a, does the standard
of care require you or any. other anesthesiologisis o trace the drug back fo its origins of
xnanufb.cture before you use it?

A: No, I rely on the pharmacy to properly prepare the medication and labe] it before they
send it to the hospital,

Q¢ And the standard of care in the practice of anesthesiology permits you to rely on a
licensed pharmecist in good standing to provide you with an effective, potent and stexile
drug?

A Yes,

Q: And doctor, does the licensure of a drug supplier, whether they’re either a
manufacturer or merely a wholesaler, does the FDA licensure of that manufacturer,
supplier prov1de you with sufficient assurance as an anesthesxologlst that the drug that
you ate using on a patient is pure, effective and sterile?

A Yes,

Exhibit 26R p. 16, lines 23-24-p.18, line 3. Dr. Dershwitz also opined that ERM A.12 (B) if
performed as written would provide a painless and humane death. . Exhibit 26R, p. 19, line 18,
Like Dr. Heath’s testimony, this Court does not find D1, Sellers’ testimony to be particularly
reliable, relevant or useful. Rather, this Court finds Dr, Dershwitz’s, who is an anesthesiologist
and has a degree in pharmacology, to be more credible and believable.

We give deference to clrcuit courts in determining the credibility of a witness. Hubbard
v, City of Pierre, 2010 8.D. 55, 126, 784 N.W.2d 499, 511 (reiterating that “the
credibility of the witnesses, the import to be accorded their testimony, and the weight of
the evidence must be determined by the trial court, and we give due regard to the trial
court's opportunity to observe the witnesses and examine the evidence.”).

Nemec v. Goeman, 2012 8.D, 14, 124, 810 N.W.2d 443, 449, Petitioner has not submitted any
credible evidence that the compounded drug is-not reliably pure and potent and poses a
substantial risk of severe pain to the inmate, In fact, post-compounding testing of pentobarbital
used in the Robert and Moeller executions proved that it was, in fact, compounded into a sterile,
USP-compliant injectable solution, Exhibit 11R, at TV(G); Exhibit 4R, 119, 11, 12; Exhibit 3R,
Weber/Moeller Affidavit at §6; Exhibit 5R, Deponent #1 Affidavit at §1. Therefore, Rhines’
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argument that the compounding of pentobarbital resuls in a drug that is not reliably pure and
potent must fail, '

iv. Witness #1
Compounding Pharmacist

Rhines further axgues that the pharmacist hired to compound the pentobarbial is
incompetent. Again, the pharmacist employed for the Robert and Moeller executions meets and
surpasses the minimum qualification thresholds set by Baze, Witness #1 has a bachelor's degree
in pharmaceutical science. His education program required five years of undergraduate/graduate
education. Exhibit G, p. 25-28, He also obtains approximately 20 hours a year in continying
education. Exhibit G, p. 25-28. He has specialized training in sterile compounding, Exhibit G,
p. 86. He is licensed and registered with a Board of Pharmacy, His pharmacy license and
registration are current. Exhibit G, p. 21-22. He has never been investigated for improper
compounding practices. Exhibit G, p, 38, 57, He has many years of experience as a working
compounding pharmacist. Exhibit G, p. 22, 28, Witness #1 testified that compounded drugs do
not require FDA approval like commercial drugs, Exhibit G, p, 41, 155, His pharmacy complies
with USP guidelines for sterile compounding. Exhibit G, p. 86, 133-135, 152,

Witness #1 is qualified under ERM A.12(B) and the Baze decision, Rhines’ argument
that the compounded drug is not reliably pure and potent and that the pharmacist is incomypetent
to compound pentobarbital are without merit,

Issue Two

~ Whether Petitioner’s challenge to the lethal injection protocol adopted and
implemented by the State of South Dakota as set forth in detail in Petitioner’s Habeas
Petition Grounds 8, 11 and 12, violates Article VI, §23 of the South Daketa Constitution
- prohibition against Cruel and Unusual Punishment?

- Rhines’ final argument is that the South Dakota State Canstitution, Article V1, §23
provides greater protection than the United States Constitution. He further argues that the South
Dakota Supreme Court has not addressed the issue of the manner of carrying out the death
penalty. The South Dakota Constitution provides in Article V1, §23:

Excessive bail shall not be required, excessive fines imposed, nor cruel punishments .
inflicted. S ' ' 1

While Rhines’ argument focuses on the manner of carrying out the death penalty instead
of whether the death penalty is unconstitutional, it is clear that the South Dakota Supreme Court
has addressed the issue of the death penalty: ' |

The South Dakota Constitution employs slightly different language in limiting the
government's power to impose criminal penalties, Article VI, § 23, of the South Dakota |
Constitution states: “Excessive bail shall not be required, excessive fines imposed, nor ,1
cruel punishments inflicted.” (Emphasis supplied.) Moeller argues that South Dakota's '
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constitutional prohibition on “cruel punishments” is a greater restriction on government
power than its federal counterpart prohibiting “cruel and unusual punishments.” He
contends that the death penalty is invariably a “ctuel punishment” in violation of this
state's constitutional provision,

We note that a state constitution may be interpreted to provide an individual with greater
protection than the federal constitution, State v. Opperman, 247 N.W.2d 673, 674
(S.D.1976). Additionally, “capital punishment is a matter of patticular state interest or
local concern and does not require a uniform national policy.” State v. Ramseur, 106 N.J.
123, 524 A.2d 188, 209 (1987). See also James R. Acker & Elizabeth R, Walsh,
Challenging the Death Penalty Under State Constitutions, 42 Vanderbilt LRev 1299
(1989).

Cognizant of this Court's independent authority to invalidate capital punishment as a
matter of state law, we begin our analysis by focusing on our own state's legal and
historical precedent, Importantly, the very same constitutional document that prohibits
the infliction of cruel punishment contains provisions implicitly recognizing the
appropriateness of the death penalty, S.D. Const,Art, VI, § 8, states in part; “All persons
shall be bailable by sufficient sureties, except for capital offenses when proof is evident
or presumption great.” (Emphasis supplied.) Article VI, § 2, provides in pertinent part:
“No person shall be deprived of life ... without due process of law.”

In addition to constitutional recognition, capital punishment has received legislative
approval, The death penalty has been in effect for most of this state's history, Capital
punishment existed from statehood until it was abolished in 1915, Opirion of the Judges,
83 8.D. 477,479, 161 N.W.2d 706, 708 (1968). It was reinstated in 1939 and continued
uniil 1972, when the United States Supreme Cowt effectively invalidated the then-
existing capital sentencing scheme. Reed C, Richards & Stephen C, Hoffman, Death
Among the Shifting Standards: Capital Punishment After Furman, 26 SDLRev 243
(Spring 1981), The legislature reenacted the death penalty in 1979, and it has remained in
effect to the present, Richards & Hoffiman, supra, at 243; 1979 8.D.Sess.L. ch. 160; 1981
S.D.Sess.L. ch. 186. Eleven Individuals have been executed in South Dakota. Richards &
Hoffiman, supra, at 243,

State v. Moeller, 1996 8.D. 60, §] 97- 101, 548 N.W.2d 465, 487. The South Dakota Supreme
Court adopted the test set forth in Gregg v. Georgia, 428 U.S. 153, 96 8,Ct. 2909 (1976):

Historical and legislative acceptance of the death penalty is significant, but not
dispositive. See State v, Black, 815 S.W.2d 166, 188 {Tenn.1991). Constitutional analysis
is dynamic and evolving; it cannot rest solely on historical underpinnings, We therefore
adopt a three-part analytical framework derived from the United States Supreme Court's
plurality decision in Gregg. To survive constitutional scrutiny, the death penalty: (1) must
comport with contemporary standards of decency; (2) must not be excessive in light of
the crime committed; and (3) must serve a legitimate penological objective, Gregg, 428
U.S, at 173-83, 96 S.Ct. at 292430, 49 L..Ed.2d at 874-80.
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Moeller, p. 487-488, 102. The South Dakota Supreme Court went on to hold that South
Dakota’s capital punishment was constitutional and met the three part test set forth in Gregg.

We conclude that capital punishment meets all three of these requirements. To begin
with, the death penalty comports with South Dakotans' contemporary standards of
decency. Because the legislative branch is most representative of the views of the people,
legislative enactments are one of the most accurate indicators of societal mores, Gregg,
428 U.S, at 179-81, 96 8.Ct. at 2928-29, 49 L.Ed.2d at 878-79; Commonwealth v.
Zettlemoyer, 500 Pa, 16, 454 A.2d 937, 968 (1982), cert. denied, 461 U.S, 970, 103 S.Ct.
2444, 77 1.Ed.2d 1327 (1983); Black, 815 8.W.2d at 189; Stare v. Camphbell, 103
Wash.2d 1, 691 P.2d 929, 948 (1984), cert. denied, 471 U.S. 1094, 105 S.Ct. 2169, 85
L.Ed.2d 526 (1985). The South Dakota Legislature reenacted the death penalty in 1979,
and has made occasional amendments to the statutory scheme since that time, 1979
S.D.Sess.L. ch. 160; 1981 S.D.Sess.L. ch. 186; 1989 S.D.Sess.L. ch. 206; 1992
S.D.Sess.L. ch. 173; 1994 8.D.Sess.L. ch. 178; 1995 S.D.Sess.L. ch. 132. These statutes
have ternained undisturbed by the electorate, despite the power of the people 10 vote
death penalty proponents out of office or to reject legislative enactments through a
referendum election. This public acquiescence is strong evidence that capital punishment
reflects the will of the people of South Dakota.

: As noted in Baze, States have long explored using lethal injection as & manmer of assuring
humane method of execution. Baze, 553 U.8, 35, 42, 128 S.Ct. 1526-1527. Atthe time Baze
was decided in 2008, 36 states had adopted lethal injection as the exclusive or primary means of
implementing the death penalty. 14, Itis also the method used by the Federal Government, 4,

See 18 USC § 3591 et seq. (2000 ed. and Supp.V).

In South Dakota, the Subreme Court has found the death penalty to be Constitutional
under both the United States Constitution and the South Dakota Constitution, In this Court’s
opinion, lethal injection is the most hutnane manner of implementing the death penalty and
therefore, it is constitutional under the South Dakota Constitution. -

1L CONCLUSION

For the reasons set forth above, the Court hereby denies Petitioner’s Writ of Habeas in its
entirety. . : .
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ORDER

ACCORDINGLY, it is hereby ORDERED that Petitioner’s Writ of Habeas Cotpus is
denied and Respondent shall submit Findings of Fact and Conclusions of Law in accordance
with this decision,

Dated this ;2 7 day of February, 2013 at Rapid City, Pennington County,
South Dakota. : 7

BY THE COURT

:;w__—m,_:__.\\\
L L

Hornorable Thomas L. Trimble

‘ ———— Circuit Judge, Seventh Judicial Circuit

Ranae Truman, Clerk of Colrts

0 W) e
)
g

e'lg: o

(SEAL)

Pannington County, 8D
’ FILED
N CIRCUIT COURT
FEB 2 7 2013
Ranaa Trupgn, Clerk of Couris
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lbe and it is hereby denied.
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i PARTICIPATING: Chief Justice David Gilbertson and Justices Steven L. zinter;

SUPREME GOURT
‘ STATE OF SOUTH DAKOTA
IN THE SUPREME COURT FILED

OF THE JUL 172018

* ok k%
A

ORDER DENYING MOTION FOR .

CHARLES RUSSELL REINES,
CERTIFICATE OF PROBABLE CAUSE

Patitioner,

vs. #26673

DOUGLAS WEBER, Warden,
Scuth Dakota State
Penitentiary,

)
)
)
)
}
)
)
)
Regpondent, g

Petitioner having served and filed a motion for a
certificate of prcobable cause to appeal from a final order entered by
the Erial court in the above-entitled habeas corpus proceeding on
2pril 29, 2013, and respondent having sexrved and filed a resgponse
thereto, and.the Court having considered the motion and response and
having determined that probable cause that an appealable igsue exists
has not been demonstrated, now, therefore, it is

ORDERED that the motion for a certificate of probable caukse

DATED at Piexre, South Dakota, thisg 1%th day of July, 2013,

CR\ES\E COURT:

ATTES _ B W IPYRR VAT . TP

David Gilbertsgon, Chief Justice

EXHIBIT

(Fustices John K. Konenkamp and Loxi 8, Wilbur diggqualified.}

Glen A, Severson, Circuit Court Judge Scott P. Myren and
Retirsed Justice Robert A. Miller.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH DAKOTA

WESTERN DIVISION
CHARLES RUSSELL RHINES, CIV 00-5020-KES
Petitioner, PETITIONER’S RESPONSE
TO STATE’S MOTION FOR
Vs. SUMMARY JUDGMENT

DARIN YOUNG, Warden,
South Dakota State Penitentiary,

Respondent.

1. RESPONDENT’S MOTION FOR SUMMARY JUDGMENT DOES NOT
CONFORM WITH LOCAL RULE 56.1A AND SHOULD BE DENIED.

Respondent has filed a motion for summary judgment pursuant to Federal
Rule of Civil Procedure 56. Under Local Rule 56.1A, Respondent was required to
submit with its motion “a separate, short, and concise statement of the material
facts as to which the moving party contends there is no genuine issue to be tried.
Each material fact will be presented in a separate numbered statement with an
appropriate citation to the record in the case.” Respondent has filed no such
statement of allegedly undisputed material facts.

“The purpose of local rule like Local Rule 56.1A ‘s to distill to a
manageable volume the matters that must be reviewed by a court undertaking to
decide whether a genuine issue of fact exists for trial.” Sancom, Inc. v. Owest

Communications Corp., 2010 WL 299477, *1 (D.S.D. 2010) (unpublished). Thus,

EXHIBIT
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1I. “Method of Execution Challenge”

Respondent devotes some fifty pages of his Brief in Support of
Respondent’s Motion for Summary Judgment to an issue which is not before the
Court. (Doc. No. 215, pp. 111-161). As Respondent notes in the “Procedural
History” section of Doc. No. 215, after being denied relief on the grounds raised in
his initial state habeas corpus petition, Mr. Rhines “filed his petition herein in
which he alleged new unexhausted grounds for Aabeas corpus relief in addition to
all of the claims he had exhausted in the state courts.” ({d. at 1-2. See Doc. No.

73 (First Amended Petition)). After extended briefing by the parties, the Court
entered its Order (Doc. No. 116) denying without prejudice Respondents’ motion
to dismiss (Doc. No. 77); finding that Grounds Two(A), Three, Four and Ten of
the First Amended Petition had been exhausted and would be considered on their
merits; finding that Grounds Two(B), Six(E), Nine(B), (H), (I) and (J), Twelve and
Thirteen were unexhausted; and staying the petition pending exhausting state court
remedies of those claims. (Doc. No. 116 at 9-10). That Order was appealed to the
United States Court of Appeals for the Eighth Circuit, which reversed and
remanded. Rhines v. Weber, 346 F.3d 799 (8th Cir. 2003). The United States

Supreme Court granted certiorari “to resolve a split in the Circuits regarding the

Charles Russell Rhines, vs. Darin Young, Warden

CIV 00-5020-KES

Petitioner’s Response to State’s Motion for Summary Judgment
Page 4

June 2, 2014
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District Court’s ‘stay-and-abeyance’ procedure,” Rhines v. Weber, 544 U.S. 269,
273 (2005), vacated the Eighth Circuit’s judgment and remanded the case to that
court to consider whether this Court’s grant of a stay constituted an abuse of
discretion. /d. at 279. The Eighth Circuit remanded the case to this Court to
determine whether there was good cause for failure to exhaust the claims in state
court, whether any unexhausted claims were plainly meritless and whether Mr.
Rhines had engaged in “abusive litigation tactics or intentional delay.” Rhines v.
Weber, 409 F.3d 982 (8th Cir. 2005).

After further briefing and argument by the parties, this Court entered its
Order Granting Motion for Stay and Abeyance (Doc. No. 150), finding that Mr.
Rhines had good cause for failing to exhaust the claims, that the claims — with the
exception of claim Thirteen, which Mr. Rhines subsequently withdrew and
dismissed (see Doc. No. 152) — were not plainly meritless, and that Mr. Rhines
had not engaged in intentionally dilatory litigation tactics. Therefore, the Court
stayed the petition for habeas corpus pending exhaustion of Grounds Two(B),
Six(E), Nine(B), (H), (I), (J), and Twelve in state court. {Doc. No. 150 at 19).

None of the claims in the original or the First Amended Petition for Writ of

Habeas Corpus, exhausted or unexhausted, concerned the manner of execution.

Charles Russell Rhines, vs. Darin Young, Warden

CIV 00-5020-KES

Petitioner’s Response to State’s Motion for Summary Judgment
Page 5

June 2, 2014
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Therefore the issue of manner of execution, which was included in the latest
litigation in the state court, and which was discussed at such length in
Respondent’s brief, is not before this Court, and this Court cannot issue any sort of
Jjudgment concerning that issue.
HI.  Ground One: Admission of Petitioner’s Confession
A.  Insufficiency of Miranda Warnings.

In Ground One Mr. Rhines contends that his multiple confessions were
admitted in violation of the Fifth and Fourteenth Amendments. Specifically Mr.
Rhines alleges that law enforcement failed to give adequate warnings pursuant to
Miranda v. Arizona, 384 U.S. 436 (1966) and its progeny. Miranda requires that
before a person in custody may be subjected to interrogation,

[h]e must be warned prior to any questioning that he has
the right to remain silent, that anything he says can be
used against him in a court of law, that he has the right to
the presence of an attorney, and that if he cannot afford
an attorney one will be appointed for him prior to any
questioning if he so desires. Opportunity to exercise
these rights must be afforded to him throughout the
interrogation.

384 U.S. at 479. After such warning have been given, the individual may waive

these rights. /d. “But unless and until such warnings and waiver are demonstrated

Charles Russell Rhines, vs. Darin Young, Warden

CIV 00-5020-KES

Petitioner’s Response to State’s Motion for Summary Judgment
Page 6

June 2, 2014




COMMONWEALTH OF MASSACHUSETTS
'COUNTY OF WORCESTER |

AFFIDAVIT OF MARK DERSHWITZ, M.D., Phl).

S5

St g v

f )'}ri. Mark Desshiitz, of lawful age, being first duly swiorn upan cath; State:

g hav.é bfeen agked to prepm'é t‘liis expertieposﬁif by atfornéys for the de?ehse in the

cage of Moeﬂ&r v Weber. Ihave previously smbmitted affidawts in this case on

31 May 2011 and 12 sep’cember 2011,

lama medzcal doctor with a Ph. D.in Pharmamlogy A trie-and accurate copy

of my-cu;'ﬁcul-um vitae is attaghed as Hxhibit A, I am'hce_nsed to practice

medigine In the states of Massachusetts ahd Meine.. ' I am cuxrently an

anestheswlaglst at the, Umvers:ty of Massathusetis ami [am cerhﬁed by the

Amencan B@ard of Aneqf:l'lesmlagy Lo cm‘rbnﬂy Professx}r of Aneathesiolcgy

_»and Bmchemish:y & Malemﬂar Pharmacolagy atthe Um“vers,zty of Massacrhuseﬂ:s
1 have done ex_tenswe. :réaea:_r_c:h and written numef,nas :_r.emew ~ar.1_:1c1es and "~
research papers on the use of anesthetics and I regularly praciice medivine in. that.

capacity. My reseaich includes the E_?;tudjf of p_harm&ebdynémins. and the

pharmacokinetics of drugs, Phannacokﬁm tes is the study of the timie course of a

dmg, wh:Ie pharmawdynanucsf refers to the effects of a drug “PrioY to oy "

current appointment at the Unive‘rsny of Massachusetts, I was an Instiuctor,
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Assistant Professor and Assoeiate Professor at Harvard Medical Sehool.

I have testifiéd as an expert witness concermng the pharmacekmehr:s and the

pha.rmaccdymﬂucs of anesthetic dmxgs and other medications. [haye testified in
~ court a5 an e‘_xl?ert Witnegs on t'w‘eﬂ‘_[‘jf-'fﬂil,l‘ cm'casmn& I have given fifty-three

deposiﬁms as an .éxper.t witriess, The lst of cases fn which 1 have 'téstiﬁed is
-attached as Exhibit B. |

I have reviewed the prhtecols for lethal injecﬁon used in the states of Arkansag,
Alabama, Arizoha, California, ]‘)_eléwa;_-e,_ Flopida, Georgié, Kentucky, Marylatid,

- Missouti, Montens, North Carolina, Chio, Oklahoma, Souih Carolina, South

Dalqdba, Texas Virgirﬁé; and Washington and by tthe federal governmient. Mostof -

the states (and the Ee_de,xél‘ government) employ similaii thrée-drug piotdctls for
eatrying out lsthal injection. While tihe' protocals and the jurisdictions differ in
terms of jtﬁa doses. and identities of the three medications used, each of these
protocols, when implemented as Wﬁttem,.- wﬁl render ait hifrlate uriconiscious
quickly and cause the hindie's ‘rapid and painless death. |

1 have reviewed & docurient enhtled, “ERM A.12(B) Gapital Punishment Final
Days Pfocedﬁres,_” dated 13 October 2011, The document contains instructions
for using either thiopental or pentobarbital as the first drug, or as the enly drug,
. ipx the -pmfccol. I have been informed by attorrieys fior- fhe defense in this case

_ thatthe State of South Dakota intends to use penfoba.rbital_ ag the frst dlug, Oras

the only drug, in the lethal injeation protocol. BxhibitC.is a c‘c‘:py of the analygis.
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5 HE 1ot 6f pentobarbital vials t‘ﬁat‘ thie State Gt Soutli Dakota interids 10 15 for

Jethal injection. This analysls demonstiates that the pentobarbital meets the
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9.

3

standdrds so‘t forth by the Umted S Eates Pharmacopeial Convention.

The document ”ERM A. iZ(B)’"’ sta’(:es that ‘medications will be ﬂdnun;tstared s

- fellaws in the three-clrug protocol:

a. Twa in travemu;scaf:hetexs will be inserted.

b, Syririges 1 and 2, each containing 2.5 grams of pentobarbital in a volume

of 50 mL, for a total dose of 5 grams, will beinjected,
e Sytinge #3 containing 25 mL. of saline solution will be injected to flush the
infrewenbus line. . ' ‘

d. 'The warden will confirm that the inmate is unconscicus.

L e Syrmge 4 containing 100 mg of pancummum bromi ide in a volume of 50

' m;L will be m}ected
£ “Syringe#5 ccmianung 25 L, of satine solution will be mjected to flush the

- mtrav&naus lme

g . Byringes 6 and 7, each containing 120 mBg of potassium chloride in a

valume of 60 mL, for a total dose of 240 mBq, will be-injected.

Itig expécted that a 5-gram. dose of pentobmbxtal will cause the inmate s elecho-
i émaphalogra,m (EEG or recardmg-‘ of brain waves) to become flat.. Th‘is i3 the

deepest level of anesthesia that can be ineagured with the brain nionitors

avaiia-bl,e today, and is mach de‘e*.pc-:_r than barbitirate coma that is i turn deeper

than surgical anesthesia. -

Pentobarbital 4 commonly used to produce barbiturate coma in the attempt to

"~ dlecréase the degrée of brain damage following head traurna, $troke, and other

causes of brain darmage, It is also used to prevent brain damage duting suigical

2R |
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1L

procedures in which there will be the plan‘ned arid delibernte interruption of

blood flow to the bl:*ain A typicai dosing regimen for the institution a:nd

mam’cemnce of ba1bﬂ-uraire cornais as follows:

a R Penttobarbital, 10-mg/kg; (or 800 mg in an averdge éﬂ-kg adﬁ.‘it)' is ngen by
intravenous infusion "ove'r 50 minutes. |

b. A continuous _i'nfuﬁen of f:iaentaBarﬁitéI at a rate of 5 mg/kg/hr (or 400

| wmig/ br in an average 80-kg adult) is gxwen foi: 3 hr.

¢ The patient’s BEG is. monitoredt fm: the presenc:e caf “busst suppression.”

The appeaiance of “birgt supplessxon” of1 the EEG means that thefe are

intermittent periods of electrical inactivity (Le, fatline).
d.  The pentobarhital infusion rate is then ad}uétéd between 1.- 5 mg/ Icg/ hr
(‘01; 80 ~ 400 mg/h in an average 80-Kg adult) to maintain the presence of

burst suppression an thé BEG.

&, Because this dose of Pmifobarbltal results in apnes, ie, the cessaﬂon ef .

brea*khmg, the paﬁent is mechanicaily ventﬂa‘eed

Using the above regxsmen in an-80kg adult, it wo:uld. take between 11 - 41 hr to

achieve the achninis‘&'atioﬁ. of 5,000 mg of pentobarbital, There are two reasons.

that pentobarbital is not given mcre J:ap;.dly or at a htgher dose to induce- '

batbiturate coma. Fxrat the dose reginien described in I’amgraph 8 is adequate

to. induce and mﬂim;ain burst suppressron on the EEG Second, more rap1d

_adnumstm‘taon of pentebarbltal causes severe and dangemus dec‘reas‘ea in bload

pressure e that nubht be fatal to the pati ent.

The use of pentobarbital in barbituraté coma has been paet of medical practice
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 surgical pmceduze, oniee-5000: g of: peﬁtebarbiﬁai have bPe{t adininis

5

from the -11“{id~1970’3 until the present day. It is neither & novel nor an archaic
medical therapy. [ have attached two journal articles, one 'ﬁ‘.QII‘l 1979 and the
other from 2010, as Bxhibits D and E, respectively, ko demonstrate this point,

The end-point of burst suppressiort ori the EEG s a deeper level of general

anesthesia than is needed for any stugical procedure, Therefore, since the
protocol for lethal injection described in Par'agxaph 7 describes a dose of
pentobatbi'taf far in excess of that wsed 1o induce and maintain barbituate coma,

and since this s 2 '&ep‘th of anesthesia far greater than that needed for any

[

mh'avanausly todn- mmate, there-ig; torarensondble: degree af mesizt;al certainty,
-an--exceedmgly-rémuteuehaﬁcezthat-thgmmate; eatdd; experience the effects of fhe
sﬁb&eq-uamﬂy.;-aanﬁrﬁ;tered -paﬁcuronium brémie{e or.potassiim chloride.

A-doseof 3,000 mg of ‘pentobarbital will. cause virhually-all- pessonis- to. s’éop
bmea;ﬁung In- addm{m, a: dase of-5;,000 mg ofpentobarbital will cause the hlood

: pressure to- decteaséto such-adegree that, perfusxon cfblomd 1o .organs will cease
o o decime such thiat it s dnadeqiste 1o+ sus*tmn hfe .:’-fhuﬁ;-' -although. the

«subsequentaaduums'lfratmn:-of ‘pancuronium:bromide;: a: paralytic -agent,-wowld

" have-the.effect-of pa_f&lyziﬁ*;g thep&smandpzevenhnghnncr herfromy being -'

' éﬁlﬁ-a‘fﬁr:bi‘éatheﬂif’ciié_lly-'evegy. Fezr-,s‘*onfgivgixrﬁgﬂﬁﬂiiﬁg-&Gfi'peﬁfeb&tbitai-Mll.hawe:__;

s*foppec‘ibre&%hingprm:ctatheadmh'ustraetienefpancumﬁium bromide. Thus,

even i the “abserice - of “the “administfation. of - pancuronium - ‘bronitde and -

teved

- potassiunr-chloride; the administration f 5,000ty of pentobarbial: by itself

would-cause death in almost everyane,

n”37
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16,

Pentobarbital is the most common agcnt used in the eutlanasia of pet <ats and

dogs by vetexmarlans The usua] close is 40 mg/kg The tisc of a dose of 5,000

g ‘in ari 80-kg inmate a5 part of the lethal m]ac-hcm pr@toc.al is greater .than a

50% increase as compued to the dose used in avimal @ eisthanasia.®
Thewfore, it is iy apiriien to a reasonable degree of medical certaintfy - t]mt thete

is an exceedingly remote chance that a cendemned inthate to -wi:u}m 5,000 mg Qf

pentobarhital is properly administered pursuant to the lethal irjection protocol

of the State of S_auth_‘ﬁakgﬁa would éxjiserienée any pain arid suffering associated

with the admiriistration of lethal doses of pangruohium hromide and potassium

- 'chIcrnde

An inmate sentenced to death i Souih Dakuta may under some cireumstances

elect fhe two-drug protocol. The twwMg pratr,jaol_ is identical to the procedute

- descr‘ﬂa'ed in Pa:r-ag-raph 7 except that the s{yﬁnges‘ of pq’tagsiﬁm chloride age not
. m;eded It is miy opinion fo a raasanable degree caf medical ceftainty that thére is

an exceedmgly renmte chance that a condemned inmate to whom' 5 E)DEI mg of

 pentobarbital is propetly a_cimi;rﬁs’cered pursuant to the lethal injéction protoco]

17.

of the State of South Dakota would experience any pain apd suffering associatac
with the administration of a lethal dese of pabcureniurny bromide,

An jnmate sentenced to death fix South Dakota may under somte circumstances

elect the one-drug protocel. In this protocal; the inmate is administered a 5-gratn

dose of .penﬁubarbital alane, Tt is my opinion to a reasonable degrée of medical

cuhmky that there is dn exteedingly T emote chance that a condemnc*d Trungte to

whor 5,000 mg of pentoberbital is preperly administered pursuant toy the Jethal
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injection protocel of the State of South Dakota would experietice aity pain-and '
suffering,

18.  Iambeing compensated at the tate of $450 per hour.
FURTHER AFFIANTSAIETH NOT.

Dated this 9% day of February, 2012,

Mark Dershwm’r?, M D ' Ph.D

S.ubs.'ei‘ibédmxd swdm to before ihe this 9t dfciy of February, 2012.

PN TBA L" meﬂm.son ik

BWHWW&M%
Hy Gonmisaton Explres
Fabmary 6, 2015
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December 1, 2012

ark Heath, M.D.
New York, NY
Pagea 1

1 Mark Heath, M.D, ;
2 STRTE OF SOUTH DAKOTA
3 COUNTY OF PENNINGTON 5
4 IN CIRCUIT COURT g
5 .SEVEETH JUDICIAL CIRCUIT :
6§ CIV. 02-924
7 J U
8 A
9 CHARLES RUSSELL RHINES,

10 Petiticoner,

11 s, . ' ’ :

12 DOUGLAS WEBER, Warden, South

i3 Dakota 3tate Penitentiary,’

14 " Respendent. i
15 e S
16 i
17
18 Videotaped Deposition Transcript of ;

19 MARK HEATH, M.R., in the above-entitled matter, as
20 taken by and before, DEBRA GOODFRIEND, a Certified

21 Shorthand Reportef and Notary Public for the State of

T e

22 New York, held at the offices of Federal Defanders of
23 New York, 52 Duane Street, New York, New York, on
24 December 1, 2012, commencing at 9:45 a.m.

e 25 —

A T e T T T g e T T TR TR

Alderson Reporting Company ) EXHIBIT

1-800-FOR-DEPO _

1103




Mark Heath, M.D.

Case 5:00-cv-05020-KES Document 215-63 Filed 09/05/13 Page 2 of 65 Page!D. #. 2378

Decamber 1, 2012

New York, NY
Page 2 Page 4|
1 Mark Heath, M.D, 1 Mark Heath, MD, '
2 APPEARANCES 2 THE VIDEOGGRAPHER: This sDVONo. |
3 : 3 ofthe video deposition of Dr. Mk Heath in the
4  FEDERAL PUBLIC DEFENDER DISTRICT 4 matter, Rhines vs. Weber, This deposition is being ‘
5 QF SOUTHDAKOTA ANDNCORTH DAKOTA 5 held at 52 Dane Strect, New York, New York on
& ATTORNEYS FORPETITIONER : & - December 1st 2002 at approximately 2553 a.m, k
7 101 South Pierre Street, Jrd Floor 7 My name is Marcelo Rivets fom
8  Perre, South Dalcots 57501 B Alderson Court Reporter. i
9 (603)224-0005 g Will the preser counse] please i
12 BY: NEIL FULTON, ESQ. 10 infroduce themsetves, for the record,
11 11 MR. FULTON: Neil Fulton, ffom the
iz 12 Federat Publiz Defordler's office, fbr the plaintifl
13 13’ MR SWEDLUND: Paud Swediund, fe
14  STATE OF SOUTHDAKOYTA 14 South Deketa Attormisy Generals Office, for the
16  QFFICE OF ATTORNEY GENERAL 115 deféndani. ’ S -
16  ATTORNEYS FOR RESPONDENT 16 'FHE VIDEOQGRAFHER: Wil fhe cowt
17 1302 East Highway 14, Suite | 17  reporter pleass swear in the wimess.
18 Piare, South Dakofs 37501-8501 18 MARK HEATH MD,  havingbosn first
15 BY: PAUL S SWEDLUND, ESQ. 18 duly swotn by a Notuy Public frons the Staie of New 1
20 (505} 7733215 : 20 Yok was cxsmined and testfiad as follows:
21 paulswedlmnd@state.sdus 21 DIRECT EXAMINATION BY MR FULTON ]
22 22 Q. Cenyou atut ot by telling us your
23 ALSOPRESENT 23 name?
24 Marcelo Rivers, Videogmpher 24 A, Myname is Mark Heath, _ .
25 25 Q. And Dr, Heath, I'm going 1o refer (9 you I
Page 3 . Page 3|
1 Mark Heath, M., 1 Mart Heath, MD. ;
2 2 a5 Di. Heath ioday, and not be so informal a3 to call
3 INDEX 3 youMark, Canyou el us how you'te employed?
4 4. A Iman anesthesiologist. |work at i
5  WITNESS PAGE 5 Columbia University iModical Center in Mow York City. [
6 & Q. Twant to go back through yous education ;
7  MARK HEATH, MD. 7 justalitde bt Perhaps the casiest way todois
8 By Mr. Fulton 4 8 ihatyou have in front of you something marked Exhibit
9 By Mr. Swedltnd 63 9 3. Whaeis that document?
L0 jio A, Rsmy curvdoubsm vitac,
11 L1 Q. Canyoutell us the highlights of your
12 12 professional sducation. We dort ieed o go all the
13 EXHIBITE 13 way back to High schoal, but where'yau did your
14 14 medical echucation and resicency?
15  {No Exhibits dMarked By Reporter.) 15 A, Ldid my medical educarion i Universily
16 16  of North Carofina in Chapel HEL Aflertharidida
17 17 oneyear mtemship in infernal medicine in Washingfon
18 18 MG, andthen | did an intemship in snesthesiology
19 19 4t Cotumbia University Medical Center in New Yark
20 20 City. 1then d&id a feflowship that was a mixture of
21 21 research and speciofizing in cardine anesthesta for
22 22 abouta yearand-a-half, agein at Columbla. And then
23 23 |joined the faeulty of Columbia Eniversity as an A
24 24 meshesiologht and astaffoember of the hospital, |
25 25 (.  Whan was that, tha! you joined the

2 (Pages 2 to 5)
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Case 5:00-cv-05020-KES Document 215-63 Filed 09/05/13 Page

Mark Heath, M.D, : December 1,2012
New York, NY
' Page 18 Page 20 :
1 Mark Heafly, M.D, 1 Mark Heath, MDD, . -
2 A Coreoi, 2 will be & conamingnt introduced, youdre just saying
3 Q. 8o forone way to think about it, you 3 s apotential that exists?
4 oould have 8 contaminant that mads the process 4 A Ye
% unintendedly painful or improper on the way todeath | 5 Q. Anditsa potentia] that can noake the
6 ovsomething that happens after an interrupted & execution lass humane? '
7 execution? 7 A Yes
8 A, Right, R Q.  Lafs talk, specificatly, if we can, .
9 MR SWEDLUND; Can Iask a question, 9 about the drig pentobarbital, Tsthat 2 drag that H
10 Were you talking about infroduction of a contaminant {10 you'e familtar with? ;
11 atwhet stage were youtaiking about? 11 A Ye ¢
12 Q. Dostor, we'ro not talking about you 12 Q. Tell usalittle bit ahout what it s? ¢
13 being the expert on how and when the drugs are 13 A, Headng biaelass called :
14 compounded, vomect? ] 14 barbiturates or barbiturates, The spelting is the A
15 A, Correet, Tthinls that's corvect. 15 samebut people pranouncs it diffecently., :
16 That's up to you, but yes, 16 Babitrates we drugs that when they reach the brain :
17 Q. Butyouhave in your practice 17 canse depression of the brain, and ifthey're givenin =~ |
15 adminislered compounded drps? 18 soffiefent dose will cause drowsiness aind then :
13 A Tve administered drugs where Fve mixed 159  unconscicusmess, ;
20 the drug riyselfond Tve usod drugs that have been 20 Q. Tsitadrug that you administered in ]
2L compounded by the pharmacy at the hospital, 21 yow practice?
22 Q. Okay. Andtosort of address Panl's 22 A, Ehave, yes, : 2
23 question, I menn, you have same undersianding of howe {23 Q. Whetis it typienily used fur in
24 the compounding process works? 24 anesthesiology? i
25 A 85, : 25 Ac. Tenotysedvery ofenatallin
Page 19, L ' Page 21|
1 Mark Hoath, M.D, 1 Mark Heath, M.D. s
2 Q. Tefl us a Jittle bit about points in the 2 anesthesiology, The main use would be in & clinical ]
3 puocess where based on your experience you see the 3 shuation where there was o need to greatly redace the |
4 potential for contaminants potensially 1o bs 4 activity ofthe brain becauss sifher the brain hias A
5 inroduced? 5 recived thiuma or is goieg to be subjected to nfurg
[ A, Well, it can heppen anywhere from the 6 asamesultofasugical procedure, -
7 assembly of the ingredienis for the actua] cherrsical, 7 Q. Intermsof fs operation, ean vou
8 thetuming or synthesie that those ingredients into 8 compare the speed, the natwre in which it cperates R
9 thechemical that is going to be the drug, fhe 9 with ather bathiniates a litfle bit? . i
16 shipping, handling, stovage of that chemical, thenthe 115 A, Yes, Barbiturtes are typieally. divided :
13 preparation of'thet chemical, thet clerdeal which is 11 -intoclasses, depending on howe rapldly-they-exert: :
12 going o be the drug, inks the achaal pckege drug 12 theiractionand for-how-longthey exerthalr action, :
13 form, and then the transport of thet to the place of 13 :Swthavclasaes;mereznre‘diffm'ant—:waysqhatpeopia v
14 sforage orplacs of use, Problesns can happen during 14 dovitzbutdypieaily they tatk about wltra. short, :
15 storage, afler if's removed fiom storage, Problerns 15 ulrefastacling barbitirates, andthen shortatting
16 can happen diring the drawing up of the drug int & 16 -borbiluates anckmedivrnacting barbitisates and
17 syringe st its point of use. Basically anywhere in 17 g birbitntes. “Andpontabarbitalis
18 the fiill chain from the precursor molecules involved 18 typloally-put-into the-short:or mediumeacting
19 inthe synthesis of the chemical hroughout the 15 cargoriesdepending-on ‘which authoris reférring to
20 process of buning that chemical inte an actial drug 20 e
2 and the handling of the drug In preparation for 21 . Q. Andbeing a shorror medium-acting
22  adminisabon. 22 harbiturate, what does that mean it ferms that a
23 Q. Tobe fair in drawing ths boundary about 23 layparson canunderstand in derms of its effect on the
24 your opinion, you are not identifying a specific point |24 person thats being anesthetized?
25 in South Dakoty's protocol where you're saying thers 26 A, B3¢ by comparing ulireshir

TR T e
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December 1, 2012

Mark Heath, M.
MNew York, NY
Page 22 Page 24}
1 Mark Heatly, M., 1 MMark Heath, M.I,
2 -anchulbe-fost acting barbiturates which will eriter 2 activity, but at that point the person would be :
3 thebminvery quickly in avhatter of teathgof 3 lepllydead.
4 seéonds;ad will-also leave the braiiy very qeiekly 4. Q InotirdisSidign of compounding you
5 . and-bertaked 11 by other parts of the body, the fat 5 mentioned the potential foa drug 1o boless ]
& aressofthebody, By contrast — and those drugs §  efficaciots than it should:"Now, based on your review -
7 would b the class of drug would be thicpental, for 7 ofthe protocol if i — how would the administration |7
B example and anather would be & drug called 9 of 2 less than epproprintely efficacious arount of i
9 methohexial, By contast; penitobarbital-is slowerte {8 ponobarbital mirnifestta result in an inhumane
10 iakeeffectand-lasts for-longer- Soinstead-of ©O10 execution? )
11 wesringoffina eutier of ¢ couple-ofminutes, 11 A, My concen would be that the prisoner A
12 peniobarbital-would typically last-forhowrs, 17 wobld be acininistered 2 doss that would impair 4
13 Q. Youhavareviewed the profocol and have 13 tespitation ortemporarily prevent respiraifon, butit |
14 an understanding ut least a paper fevel ofhow the 14 does sublefini and did not effectively kill the :
15  Stateof South Dakotz infends to use pentobarbit as |15 person. And in that instance, which happens in )
16 .alethal injection drg, yes? 16 harbiturste overdose, when people try to corpnit
17 A Yas 17 siicide oracoidentally ingest it or ingestion .
18 Q. And el usa litde bit besed on your 18 barbifurates fbr ilficft recreational purposes, the 3
19 trining end experience how that diug would operate i 129 persoacan spend a period of time breathing I
20 an execution carried forward with no outside problems, (2€ inadequately or not ot all, but it is not such » time q
91 itgoes accordingto plan, soto speak? |21 thatthey actually die-from that. When the dug weans b
22 A, Just to beclear, [ve nevei'seen i T2z offthe person cam be left with a brain Injury or :
23 usedin an execution, so fma Iiv;fé bit speculating. 23 brain damage or also inury 1o other organs in the
n4  ButThave mad about execuions whereits beenused 124 body. g
Bmmmmmmm'quﬁﬁﬁbnut 25 Q... Soyouwoud enduping sttuatlon whare i
Page 22 . ' Page 25
1 Mark Heath, M. i Mark Heath, M ’
2 beebimrates and pentobarbital and human physiology 2 1 persanhad received 1o Jittle or not effecive
3 and dwg inferactions in general-Ththe-nfended 3 enough pentcharbital to sctually cornplet: the process
4 doseofpenobarbind weretobe sucressfully 4 ofkilling them, but too much to simply anesthetize
15  deliveredintothe circulation-of a;personand caried 5 fhem sothey cen be simply brought back of the
6 totieirbrainintiis dose i wouldcasgoamplete §  enesthetized slake?
7 - depressionof allthebraliactvity sudvthatthere K A, Ymsorty, can you say that ageln. Net
8 ‘wouldbenoalectricalaotivityii thiebizin B enough - 3
9 .whaisosvers Theelectricalactivity-ofthe bmin ] Q. You'vegiven loo much o thesm to just
10 sustainsmany-important bodily functions, it in 10 anesthetize them snd nat enough to kill them? :
11 particularitsustained respiration; thehyfimic 11 A, Youvogiven them an amount that would——.
12 -breathing: that we-doall thotime and-when 12 bowesthetic, they probably would be unconsciouz and - |
13 ﬁéﬁﬂﬁb’a?brba‘l*‘eﬁﬁ?‘bifﬁiﬁﬁtéf\";iould-'siop' alt 13 notfeel anything. They would ba not breathing very :
14 acHEE i ng itwitout stopwhat-we-call 14 much, very low amount of respiration. They wouldbe: .
15 thevespiretory diive, Nwouldstopybreathing from 15  in thatsize for a period of time until the dug wore
16 ocioring, When sn animal or person doesn'tbreathe 11 5 off Andwhen the drg wore offthey would be Ioft -
17 then after a period of soveral mintes the brain 17 with brain Infuy. X
18 starts to sustain injury from Jack of oxygen and then |18 Q. TfTean have you look & page 4 of your
16 . it stants to sustain permanent death of the newsogs, 19 September L3th, 2012 declaration. Tt's Exbibit 6,
50 which are the cells that sarry infomvation o the 90 You mention in paragmeaph 60, that s a medical
21 brain, Alsome point after a number of minutes i 21 practitioncr, you would be, quote, highly reluctant,
22 newwons in the brain will be ieversibly damaged 22 close quots, i use mtanesthetio agent that would be
23 andior dead, the condition that we call brain death, 23 handled and cormpounded In the manner deseribed and
24 - und that is legally atype of death, a form of death. 24 complicaid by the SD DOC.
25 If's possible that the heat might be still susigining 25 When you make that starement F assume

SRR ha i R
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Case 5.00-cv-05020-KES Document 215-63 Filed 09/05/13 Page 17 of 65 PagelD #: 2393

Mark Heath, M.D. December 1, 2012
New York, NY
Page 62 Fage 64y
1 Mark Heath, M.D, 1 Mark Heath, M.D.
2 heretoday, do you hold those to & resonalsle degree 2 3. SoI'rn going fo ook at your tastimory
3 ofmedical certaingy? . 3 inacase thal you gave, the Evans vetsus Star case.
4 A Yes, Ido. 4 Do yoursedl| testifying ln that case?
5 Q. Andyau've had an opportunity to raview 8 A.  Whatstate js thaf?
€ befre today Exhiblis 4, 5 and 6 whish are your 6 . Q. ‘Thats in Magyland, .
7 declarations in the Moeller litigation? ? A Clay, 3
8 A Yes g Q. Youwereasked: do vou disapprove of i
3 Q. The opinions expressed in $ere are aiso 8 exeontions Ip general, And your answer was; es. N
12 torrcasonable degroe of'medical certainty? 10 Question; S all manner of executions ;
11 A, Themedical opinions are, yes, 11 that have taken place legally in the United States i
12 Q. Although weive nat gone tuongh them all 12 you disspproveof? i
13 today, based on your review you sill hold tha 13 And you sey: The only qualification )
14 opinfons expressed in Exhiblts 4, 5 and 67 14 isthat T think there's theorctical exigent i
15 A, Yeah, Bxceptwhers 1 provided more 15 clroumstances Where | think itmight be necessary o |
15 information and changed fras (o the mora recent 16 sxepute soimabody becauss the aliernative would be i
17 afffidavits, 17 worse. Butputfime that fieoretical sikuion i
18 ME. FULTON: Doctor, those are the 18 aside, yes, ite corroct that { at the present time
12 questions Ehave, Mr. Swidlund i going lo have 19 do not approve of electéd execttions of people, ¥
20 some questions be's poing to ask you, too, 20 Is that still your position today? H
21 MR SWEDLUND: Coudd we ke abreak. {21 A Ve 4
22 THE VIDEOGRAPHER: The thme is 22 Q. Orhave you changed i? g
23 1h1%am, erd welte going off'the retord, 23 A, Tmseits, its a fluid thing but I i
24 (There was a break in the 24 ogres with fhose statements, ;
25 pceedings.) 25 Q. Again, in.the Rivera casa do you recafl ;
Page 63 L Page 65
1 Mark Heath, M.D. 1 Mark Heath, M.D, 5
2 The time fs 11:37a.m. and we'e back 2 testifying in that case? A
3 onthepecord, . 3 A, You have ta il me what state 7l way,
4 EXAMNATION BY MR, SWEDLUND: 1 Q. Ohio, _
5 Q. Dogtor, I wanied to cover sometiiing wiilh g A, Tdon't spscificatly recall, but by thet ;
6 youhere that T wasn't exttirely clear on. Youmre 6 name, but I'tl accept that, 3
7 opposed to the death penatty; is that correct? 7 Q. And you were asked: As it cunvently
g A, Theway if's befog practiced in the 8 oxisls you ave sgainst the death penally in whatever i
% United States now, yes, S form it exists at this fime, :
1 Q. Well, your opposidiun goss beyond just 10 Answer: I'm opposed to the carrying :
11 howif's practiced, you oppose the vely ides ofthe 11  outofthe death penaliy. i
12 death penalty? 1z Question: Ther: that would be the sams -
13 A, You know, I donft reafly thini sbout the 13 nomatter how paintess it would be?
14 extacied ideq of the death penalty, just what [ see 14 Answer: Thafs corregt. Bven i it
15 fom participating in this [tigation amd by, when | 15 wore donsina completely palnfess way lin very :
16 read about many of the cases I hink thet society 16 uncomfarbible with killlng & person in sny way, :
17 would be beber off'if we did not do this, 17 ‘Iliat was a staterserd you made in i
ig Q. So clarify then for rvie please, dotor. 18 Rivera, Do yoursmember that now'? :
19 Areyou saying that you opposz itonly asit is 1% A. I dont remicmber i, but I agree with
20 - practiced or you have a deeper moral appesitiontothe 120 it :
21 death penalty? —o L 21 Q. Youagres with it? :
22 A Opposition is e wrong word. [ have s 22 A, Yes .
23 lot ofconcems about-itBeoause I feel fhiat its hard 23 Q. So your misgivings about the death
24 to lmow with certainty in 2l cases that its rently a 24 penalty go beyond merely how it is perfirned you have
25 guilty person on death row, . 25  amoral obiestion to it, o well?

Alderson Reporting Company
1-800-FOR-DEPO
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Case 5:00-cv-05020-KES Document 215-63 Filed 09/05/13 Page 18 of 65 PagelD #: 2394
Mark Henth, MDD, December 1, 2012
New York, NY
e ome - Page 6 Page 684
1 Mark Hmh. MD, 1 Mark eath, M.D, A
2 A, Tmnot sure.moral is the right word for £ ofitin tems of assessing -~ of preparing the dugs, 3
3 it Idonft think thet gs i Bamently-practiced in 3 administering the drugs, setfing vp the equipment, R
4 the US. ar probubly anywhers elss in the world, 4 monitoring the efbeis of the diugs and being ableto 2
5 although I don't really kiow abet Uts mractice 5 detect and intervene i'a problem is ocourring, then T d
& elsewhore, [ think its a mistale, 6 thinkthey stonkl be held to that standard, §
7 Q. And you were asked: You nover found an 7 Q. Because you said In some of your answers |
& acceptable lethal injection protacol for human beings? 8  thag, forexample, the pusher and 1 don'tmeantouss |
& And your answer: Thet's comect, 9 those terms to cdenigeats what he does and [ use them
R Is that still rue loday? 10 becauss they bring clarity 1o the role that the person.~ §
Lo A Yes, South Dakula is belter than the 11 plays, but invsforence to the pusher you stated that
i f2  greamajority of other furisdictions, but it stilt 12 this person wolldn't have qualifications to be hired :
13 has flaws and they're comectable and they should be 13 inaclinical sefing, Do you recall saying that? ;
o1 comeend, _ 14 A, Tdon'tspecifically recall it, but 3
R 1 Q. Butyon have to this day you have naver 15 ageswith a8 yon sey fenow, Doyoumesnnthls
. 16 found e lethal injectlon protocol thar you considered 16 deposition here or the affidavit? 3
i Y7 accepimble? - 17 Q ¥u
8 A, Not for hunans. For vetariney 18 A, Tagres with the statement, ;
L& awrhanasia, ves, but for letha! jifectionas has been © 15 Q. Areyouaware of case authorities which :
20 carried out for legel proceedirigs, ne. 20 statethata lethal injection is not a medical i
21 Q. Whether your objection fothe death 21 procedure and is nat held o those standards?
22 penalty is movat or merely to the mechanies of it, do 22 A, Tthink you niean by case authoritics -
23 youropinions abott the death penally in any way color 123 fegal decisions? - :
24 your obfjectivily abour your review of proleeols? 24 Q. Corraet, : ;
* 25 A...Jdommy bestin eo beyond any biss that 25 A.. Nolspecifically, Dunderstand the __ ;
| Fage 67 ‘ ' Page 69
1 Merk Heath, M.D. ERAETU Mark Fleath, MDD, A
2 I'might bave but the definition pF subvonscious biss ) 2 generat famework thet you're talking shout, | know
- 3 isonecent know wien one hesone. 8oty fg_ 3 legisierively some stales have explicilly carved oul :
. 14 climinale conscious biss 48 much as possiblg Bit [ 4 theactivity asbeing deemed a medical procedure, And !
=] 5 canfspesk o suboonscious bias, becavse avbody who 5 Ihelieve, alihough [ can't think of any specific i
§  claing they can dousn® understand what that i, 5 examaples of courls where they do nat view It as s ]
7 Q. So some bias may enter into your 7 medical procedure, but it’s alse ovy view that whether i
w— | 8 " cvaluation of a proiocol or how it's used? €  or notsomething is a medical procedue exfsts both p 4
R 5 A, Yes, suboonscious blas certainly could 9 alegal paint of view and also as a medical pointof -
L 10 bethere, 10 view. And this s an sxample of using medical
B 3 Q. Doctor, if ] understand your pasition on 11 provedures 1 cany out in ideally or the intention of
12 thisas well from you previous tesdmony, its your 12 acuthonasis, which is amedical procedug.
13 beliefthat a surgical standard of vave appies to a i3 Q. Boloths extent the cowts have said
14 lethal Injection pracesding whether Its one dmg or 14 that optinmm medica) standards do not aved to apply In
15 thiee dmps? R N 15 alethal injection seiting, you would disagies with
1§ A, Twouldn't use the word surgical ./ 16  those opinfons?
17 standwd of care, Clinieal standard-ok casé should 17 A Tt sure that courts say that
13 apply Ifone wants io have the same relisbility as a 18 optimum medical standurds dort need o apply. You i
39 elinlcal procedire, 1% have o give mea specifio example,
] Q. Lel me ask it a different way, Do you 20 G Well, that --
21 believe thut the persoris who perforn a lethal 21 A Optimum medical standards dort apply :
22 injection should ba held it the same stantards as 22 anywhere, They don't apply in medicine, s always :
23 persons who acminister snesthesta in the operating 23 below optimum in medicine,
24 joom? 2¢ Q. Butt the extent that courl have snid
25 A, Not necesserily. But for the key parts 25 ihata lethal infection is not & medival procesture,
18 (Pages 65 to 69)
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Mark Heath, b.12,

December 1, 2012

New York, NY
Page 78 Page 80
1 ivark Heath, M.D. i 1 Mark Heath, MD, ‘
2 completely inappropriste to participate in the: | 2 ofthe braln a3 it binds 10 the neurons it beglns o :
3 procedurs, &s has been evidenced in mmaerous lethal 3 depressthe finctioning of those celis and depress the -
4 injection cases arpund the country. 4 electrical antivity of the brain and the fuetoning 3
Y Q. Now, in Baze, the Sumpreme Coure befioved 5 ofthe brain, So that's the point where the brain ‘
6 thata provision requiring the hiting of 2 person with 6 begins to be disrupted and at sorme point the i
T one-year professionn) experiance, and ler's talk about 7 disruption beoomes severs enouph At consclowsness s &
8  an EMT pince fhat's what South Dakota has used, so an §  nolsustained. I
8 EMT with one-year profssional experience with that g Q. Owme the inmate loses conselonsness e
10 provision was sdequate. D you know what Soush 10 inmateno longer foils or is consclovs of pain?
11 Prakota's protocol provides? 11 A, Well, that’s nok acturate. The persan
12 A, Interms of rofessional experienca, two -~ 112 who's been rendered] paconselous bye a sedative or ¢
i3 yeas, 13 anesthetic drg, i they're not deeply anesthetized ]
14 Q. So Seuth Dakota's pratecol requires mors 3¢ van be aroveed by pain fust as in an analogous way lo 1
15 experience then the Baze, than the provision approved 18 how o slesping person can be, sleeplag in a consciols ]
16 inBazs? 16 person can beayoused in tht state andthen )
1.7 A, Coreot. 17 experience pain. o
18 Q. Now, doctnr, I would like to have 18 Q. Butthas mare in the clroumstanca of a i
18 somethingon the record here. Ctuld you just explain 19 surgery whese yau've had a tinated dose, I'm talldng i
20 angsthesta wnc partioularly to this context, Lets 20 abouta 5 gram dose of penlobarbital hers. No one is N
21 savsomeone s given 5 grain dose of pepmbarbital. - |2} poing to weke up from that, are they? !
22 Whet's the body golng to o theough, assuming that 22 A, Right Tthought we were talking sbout, . %
23 itsall suceessfully detivered, whats going to 23 youasked e ab what point in the process do they fos
24 happen 1 the body? 29 conscivwsness Diming the process their loss of
25 A Thedugyillentertheveinlerssay (25 consciowness I inially sinimal, Theyare noting.__ {
Baga 79 . Page Gl [
1 Matk Heath, MD, i Mark Heath, MD. :
2 inthe am, & hasto i 35 canded by the chiculation % state of deep unconseiousness whers they'ra A
3 m the heart. Feart aciually has two sides, the right 3 unerouseble. They'rs intiially in a state of ligh 1
q slde aewl the teft side. The right side of the heart 4 uneensciousness where they can sdilf be roused, As
5 ill purmp the biood through the hings, The diug will 5 the drug's coneettation of'the brain tissue inerenses
&  thus be pumped through the lungs, and retum to s the §  their level of uncansciovsness will get desper and t
7 left sideoftheheart. And then the left side of the 7 deeperand by then I mean will bevome increasingly :
8 heaztw:ll prarp the blood whichnow has the drug init | 8 diffiout o amuse and then impossible ts arolse, -
9 fhrovghout the bady, inciuding in the case of g Q. Socerminty by the time that i
10 pemebm bital, the thing we're interegted i s it 10 sespiratory ancst takes place the inmate is in ao :
11 sbeing carried o the biain, So it will Bow in the 11 enesthetdc stete of or sinplosd plene of ancsthesia :
12 -?'blond into the vassels in the brain and ther: it will 12 and no longer capiabls of being in pain or being
13 ztmvel out of the blood vessels acrass the wall of the 13 comselously sware of being in pain? \
14 Blood vessels into the tissue ofthe br ain, Ttwill 14 A, [dary want to quibble about the X
15 rhen bisil or stick to molecules on the surface of 15 language becaseyou said ¢ the point regpitatory
16 Reuroas in the brain, and as a result of thet those 18 arrest deonrs - what we sce with pentobarbital is
17 neurons will stop firing electrical activity. In the 17 change in repiration, And then you don't know what
18 ‘dosesthat are being talked about here, it 2if goes in 18 the Just breath s unfll some perfod of time fter it
18 gnd circulates as planned, that will shut down 18 i takenasSo i your wank o call respiitory st i
20 basicalfy all electrical activity or all detectable 20 something-whers say-68 seconds tothe-time-they're nat.
21 dlectica) activity in the buain, 21 hreghing;and-wel] cullthat-respiratony arvest,
22 Q. Letme jump in here real quick, At what 22 then T4 agrev with thet, in this context, Right at
23 pohitdoes the inmate Jose consciousness’? 23 the time Where they're [aking halting breaths or
24 A Inthe sequence that | gave, it as the 24 yawningor snoting, we dont know thot's espiratory
25 dgis passing fiom the blood vessels into thetissue 25 arvest wont! afler the fact. When they are In that
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1 Mark Heath, MD, 1 Mark Heath, MD, - :
2 anesthedst, for exasaple, very few are able to do 2 wong with the drg itsef€or the administration of ;
3 administering drugs and detect assessing lavels of 3. thedrug that something was not going right if 95 we i
4 sedation and unconsciousness. And if they'ss properly 4 discussad if5 grames didrrtlead o comatose siete i
5 positioned, they'll bo sbleto know ifthings are done 5 with no breathing, did mot fead to death, then !
6 wong o 6 something iswrong in the process samewhare, q
7 Q. How aboutan EMT? 1 Q. Soifthe first round didn't ake it :
B A, Again, we hed EMTS in gencral typically £ mipht be becaise there wes infiltration and not an 3
9 avenotspecialized and experfenced in assessing 9 inadequate dose - :
10 levels of sedation flom anesthetic drugs, but ft s an 10 A Treaudbe-- "
11 activity that they sometimes confront because 11 Q. Fustanswer the question 1 asked, That :
12 sometimes ey are called to e situgtion where a 12 mightbe onc reason thet the drug didn't work because
13 pesson hay tnken an overdoss of drugs or ploahol, 13 it infilirated -
14 Q. Well, the - in the letha! injection 14 A, Clculation, yes,
15 setting, is the negessity of experience measuring 15 Q. And mnother reason might be becanse the
15 anesthetic depth very mportant whin youre only using |16 drug wasn'tsufliciently potent?
17 aone-deug pentobarbitel profocol? 17 A, Conect
i A, Youdon't have to call it avesthedc - 18 Q. Any other reason? .
19 depth, but being able to assess the level of 19 A, Thetublng lesked somewhere, so itsrot ¢
20 intoxication, te level of sedation, the level of 20 onthe tissue, it's on the foor,
21 impainment of the nervons systent functioning, yes, 21 ). Butpeople are going to ses if theras a :
22 thats itnportant. 22 puddleof medication on the fleor, Hghit? i
23 Q. Why is thar important if the jumate hes 23 A, dontkmow, They might wiss it T i
24 -;mppcd breathing within 60 seconds, why s Jt 24 don' know if it's [eaking fiom vight af the hub end
A
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Page 87

Mark Heath, M.E.
with measuring anesthetic depth?

A, Ifin-factthay have siopped. breatting
within-60 seconds then-you're right there would not.be
wnead Tor thatin the case of the single-drug
protocel using:a-basbitute,

(& Butif they haven' stoppod breathing —

A.  You have to understand that shatlow
breathing can be missed by a person who is
inexperienced. So this is sometinnes & problem sven in
veterinary euthanasts, with inexperienced
practitioners dhat they Bil o recognize failed
enfhvanasia procedure.

Q. Ifthe procedure fils, what do you de?

A Hthe procedure is in the process of
fuifing, in other words, T presune you ruean by (hat
the prisonier is nat dead, the procedure calls for
riore, Tor one mare round of perdobarbilal o be given,

Q. Right You justgive more drug until it
takes, correct?

A, ol until it takes. They have sst for
one mora round of drug and fhere's nothing spectfied
forafier that, And [hink it would, everybody would
agread if the frst round hadn't worked then I would
have {o be very concerned that there was something

MT 1o haye oy futher expericnge |
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24
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25...__gaing down the side of the weist ad anto the gumey.
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Mark Heath, M.I. 3
then you might not sex it, f

Q. Sothose g the three possibilites fr
why the inmafe mighl nol. expire as quicldy as you
wandld expett 1t ould b becausss there's leakape,
there is 5 sub-potent drug or Infilusrion?

A Welre talidng abou things golng wiong.
They didn injeot the dose, they decided t take half
of it home and have fin with it, O the powder thag
was, they thoughit they were mixing was, or the
sofution they thought they had was pentobarbital eowld
be substituted by someone who wanted o take It home
ant heve funwith it, ‘There are 2 vaviety of ways
that fix what one s actually doing.

Q. Bulin lerems of the adequacy of the
protocal, cloclor, thats what we're talking abowt
here, the prolection sfforded by fivst of alf the
présumption that people are going to do their jobs,
and the armount of drug thar is called for in the
proloeal, namely 5 grams, those protectlons would
provide reasoaahle asgurance that the individoal would
be aneculid] by a hunsne and painless process, would
you aptes?

A, Pretty broad question with a fot of
compourkls, bat | certanly agee if the protocof is

TR T TR T T
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IN THE UNITED STATES DISTRIECT COURT :
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VERNON EVANS, JR., _ 4
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Page 70 Page 72 [
1 Q  Let me ask you this, do Yau agres with 1 would certainly cause death in 60 seconds In
2 that or not? 2 gverybody, i‘
3 A I'would need fo see the contaxt In 3 BYMS. MULLALLY:
4 which it was said. The definition of death is - 4 Q. Dovou think it would take a itthe
5 there are many operating defintlons of deaih, andso | 5 Jonger perhaps n some people?
6 forit - I agree that It would -- If thres grams of 6 A, T'msure that it does take longer in
7 Thiopental wera effectively dellverad Info the 7 many -~ in most paople.
8 dirculation it would-kill the person. Would they be B Q  Allfight. Now, you don't mention In 4
9 dead in 60 seconds, I, i just a general proposition. | 9 your report at all teration of any of the drugs?
10 disagrea with that, but I need to see the contextof |10 A Tthink that's right, yes,
11 how the language was phrased, 11 QG Do you think titration is at ali
12 Q. Okay, 12 relevant in lethal injaction since the goalis to
13 A ifhedidn't-do-anything to resuscitate 13 execute the individual? '
14 thempthey-would-with-certainty.die. Itia dethal ig A Could you define what you mean by
15 dossefThiopental: -In. terms-of when they-are dead, |15 iy Hon?
16 - Lthink-60-seconds is-on-the-early: side-for the ig Q. CGhanging or selecting an amount of 4
17 -majerity of-human beings, 17 drug given based on an Individual's sax, helght,
18 Q. Wel, you've seen-Dr, Dershwit's 18 weight, age, things like that? .
1% report; haven't you? 19 A I'sslightly complicated. If you want
20 A Yes, 20 to get every prisoner the (dentical safety margin
217 Q- And Dr. Dershwitz says that there's a 21 then you would need to factor Ih those types of %
i : Page 71 ' rage 73
1 good possibility that an individual who is given 1 things that you mentioned, I you don't care ahout
2 three grams of Thiopental could be « could he'dead_ 2 doing that, it fs, in my opinion, reasonabla to gve
3 within 60 seconds? ' 3 & doge that I it's effectively detivered-will ensure
4 MS. GERAGHTY: And agah, Iamgoingto | 4 a strgical pint of anesthesia in averybody,
5 object te you asking him questions about - 5 By not titrating what happenes is If
8 THE WITNESS: I don't recall him G something occurs, if not all of the tdose ghes in, ;
7 specifically saying that In His report, but I 7 then you put some groups at more risk than others.
B think that's similar to what I'm saying, in 8 @ Now, do you believe that the infection
9 some people-it-couid. stop. thelr heart 9 of the potassium chiofide stops the heatt and Kils
.10 baslcally.as.soon.as.it's perfused, with.the 10 &n inmate in a fethal Infection situation; is t}lxat
11 Inuscie.of the heart, which, depending.on the 11 correct? .
12 rate-ofinjection, -all that kind of stuff, 12 A Inthe great majority of executions
113 could-be-60 seconds, ., 13 that Is what actually stops the heart, it's the
14 But T also think that in many - and 1 14 potassium,
15 had sald it before getting gvidence, before i5 Q  And why do you beliagve that?
ig actually seaing EKG records and stuff lie 16 A From reviewing EKG rerords and In
17 that, T could have gone along with that 17 confunction with witnass descriptions and logs hard
18 statement, but now I've seen evidence that 18  data, the best data that wa have from executions,
19 doesn't -- would not normally be avatfabla or 19 which again, Is not collected in my opinien In a good
20 isn't available to other people that leads me 20 scientific Fashlon, but it's the best we have and '
1 lo disagree with a sweeping statement that it 21 it's pratty good,
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EXCERPT OF TRANSCRIPT OF PROCEEDINGS
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Official Court Reporter

85 Marconi Boulevard

Room 260

Columbus, Qhic 43215

{614) T19-3029,
TARLE
THE COURT: All righe. Mr, Sweensy, vou may be-
gin your direct examination,
MARK HEATH, MD. AFTER HAVING BEEN
FIRST DULY SWORN, TESTIFIED AS FOL.
LOWS:

DIRECT BEXAMINATION
BY MR. SWEENEY;
Q. Good afternoon, Doctor. Pleage state your name.

A Mark Feath,

~ Q. What do you do for a living?

A, T'm an anesthesiologist,
Q. And where at? _
A.InNew York City, a1 Colnmbis Universily,

Q. Tell the Court, if you would, shout your -~ you

EXHIBIT
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" Q. That kind of transparency, do you see that in
other states, al least soma feansparency where you
can revisw the process to know wlhether the execu-

tion was, you know, what ~ medically at least make *

some judgment as to whether it was humane or not?

A, Well, there are states where I balieve there is a
conscientious physician ngsessing anesthatic depth
throughout. That doesn®t prove that they're not de-
Liberately misleading, but | am willing - you know,
I firlly accept that a conscientious plysician is go-
ing to be delhg theit job aud ensuring that the puis-
oner is anesthetized,

Is it & total gugrantes? No. There are no guarantess
in life on anything, but I think it certainly mests

any reasnnable standard.

Q. The issne of transparency, though. And what ave
the things you, as 2 physician, would need to know
or want to know se that you can make a judgntsni
as to -~ reliable judgment within the scope of, you
know, reasonsble human endeavor «s to whether or
not an gxecution is being carried out in a way that’s
hurmane, a person is not suffering pain from it?

A, You're talldog sbout a hypothetical, If I were to
review at execution record and there was an EKG
tracing showing that the heart rate hadn't gone up
and bleod pressure is showing that # had not gone
up -~ it probably would have gone way down if the
thiopental got in ~ and a person who understood
how to assess anesthetic depth had been observing
the precedurs, then I would be comfortable that -
even though the prisener was paralyzed, 1 would be
preity comforiable that they bad had a humane exe-
cution, 1 can look & an anesthesie record and could
be pretty comfortable that the patient was properly
asleep, or see thet they weren't asleep,

ft's much more diffienlt with pancuronium. If you
really want transparency, you should do it like the
veterinarians do 1, where they don't use & paralyz-
ing drug. If the dog or the cat is In pain or suffer
ing, it will struggle or bark or move in soms way,
and the owner of the pet will sse that, The veterin-

Case 5:00-cv-05020-KES Document 215-49 Filed 09/05/13 Page 6 of 179¥ageld ¥ 2212

Page 40

arfan will see that and will fix it. That's why veter-
inarlans dor't we panuuronium, Thats why, in
Ohio, animal shelters aren't allowed to use paralyz-
ing drugs, It's bocanse they don't want to mask that

problem,

3. It's your understanding that that restriction on

vetorinarians, is thet a statutory one, or doyou %

A1 knove. animal shelters ive Ohis: ave only allowed
to tise.pentobarbiial; which- i - you cag- tink. of
pentobarbital like Pentnthal; axoept tat, jnstead of
wearing off quiekly; it Jasts for-a very, very long

. time,~ which. mekes sense. Yoy, want the anitoal fo
- be dead,So i-makes senss to.use something-long-

acting.. Thoy're. rot. -~ animal shelters don't uge 4hy-
thing.ofhorthem -that, At Jeast théy'rs not sippostd
160 Ofio.

Q. Could .the: use af cone: drug;.sueh as i the ep-
thapasia comtext lnvalving -animals, could that, in
your, opinion, be-sffectively usad in an- execution:
setting?

A. Whas works for all other vertebrate animaly,, all
other mammals; 8 going to, i massive overdoses,
is poing to, worl, In human beddgs also,

% Do yowHave any senss 85 o medical professional
as $o how leng an gxcewion would take using
masgive dosss of socdivm thispenial? '

A, Which would: be: the: same. a8 using .massive:
dosssof gome-ofher gngsthetic- Yeah.

Q. True,

A. The redson ope would die in that cbntéxt: i go-
ing to be because af nol breathing, The dmg. wiil
tales . away she resphatory..dmive. And in a healfhy
person; ] think that would take. probably around ten
mintites, It's ‘very vetlable! Yoii will have severs
brain infury -mid brain- death. affer: sround:-fous
minutes, And, se, d pérson could be vonsidered
brain dead befors their heart. acially stops Workirg
becitisé el bl Woilld Have - all the Heurbns in

@ 2011 Thomson Reuters. No Claim to Qrig. US Gov, Warks,
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their brati would have died irreparably, and that's
broin death. And that's Jegel death, also. It will take
lotiger; probably, for the hsart to stop having elec-
irfcal activity. .

Q. - Christopher Newton's exegution, it- appesred, '

took: what, according to that chait, anyway, based
o the timeline? Do you see that? I think s tie last
columt,

A Fihinke it's: 14 minuiss,

Q. In:your. opinion, would the use of one dwmg
massive- dose. of sodin thiopental or some Gther
barbiturate, take more or less tims than that?

AL yon - you kmow,-[fuyen. give .a.massive.dose

of.pentobarbifal; whieh-can:be-dong- very -quiekly,
in-all-likelihood tho- person. is--going-to be legaily
dead-in legs time than-that.

THE COURT: Well, you keep changing. He keeps
talking about sodium thispental, and you keep say-
ing -~ Uguess - excuse me ~ whot I'm yeading from
you is that you would ﬁuggest going to that other
drug?

THE WITNESS: I'm vacomfortable suggestng
things, as a physiciun, proectively designing a pro-
tocol, because professional ethics —~

THE COURT: What do you think you're doing hors?

THE WITNESS: Well, I'm frving to - that's a very
good question, and it's difficull. I am #ying to, you
Inow, say what I think the main problems are, but
in terms of giving specific recipes, T will - in terms
of the difforence bstween pentobarbital and 1bi-
cpental that you're ssking about -~

THE COURT: That's vight.

THE WITN¥SS: - thiopental i given in large
volumes, and so it tekes & long thme. Tt can take
fonger to get it in. Gme.can give.a comparable or a
larger. dose-of pentobarbltal more -quickly. So that

‘about gefiing the 1V, in, You lmow, what happuned

AQ; “Fhe.paneuranium; - does-it perfottty any-medical

0 td UL 44p

Page 41

affsots how the fiming would mfold.

BY MR. SWEENEY:

/“‘—-—
Q. With thé doe, massive dose, of whichever drug,
sodinn:-thiopental, pentoba}bi&&l whichever ons is
used; if-that &5 used.in place of a threg-druy pro-
tocol; 4 youz. opxmon, the LV -access igsues and in-
filty ahon tssues, axe hose problems-any Tonger?

A If all you'ts using is ar anpstheticionly tech-
migue; which 4% what veterinerians use -

Q. Ripht,

A, - e, ehance of cansing -an- inkiiFidne déath is
exuaedingty,;remoter Agabi,-you're using a driig that
all-it' does is make you get sleepy and- then- make
you-go tor slesp and then meke-you stop. breathing
aud ke you dié, The worst that coufd happen is
you don't get enough in right aveay; which is what
Happened to B Clark, of ‘whatever, and you give
more;. and. you give more until the person does get
slecpy-and watil they do die. That's realiy the worst
thing that can bappes.

Without -~ if you remove the drugs that can cause
axommating pain, there's no wey of baving excruci-
ating pam of any pam. You still have lo woity

to Mr. Clark should never have happensd, that his
neck was being needled, espectally when he was
sitting up. You have to worry gbout those thmgs
also, but in terms of the drrgs that you use, f:you
jugt use:a-massiva overdose of an- anesthetio; it will
stop- the reathing, and it: will- cause. death, and it
will not be. able td cause pain, bisoiuse all anesthet-
ios do iy make Voit go to sléép. -

fimetion at-allin av exeoution?

A. Nomedical function whafsoever.
N
Q. Back fo the protocol. I want to wrap that up.
Does the Chio prototo! address the contingency for
whal to do in the event peripheral LV, aceess i un-

© 2011 Thomson Reuters, No Claim to Orig, US Gov. Works,
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Q. But you mentioned toxicology, Doctor. In fact,
didn't you say fn your deposition that the toxicolo-
gical reports thel you have examined indicates that
in most circumstances an adequate dosage of thi-
opental wes administered? Did you not say that?

A, In other sfates, ves, in the stales where 'm able
to [ook. So, again, many states, you can' use the
numbers. But in the sistes where 1 can use the num-
bets, most of the time they are,

Q. And didn't you say in your deposition, in fact,
that you spoke to 4 laboratory technician o a labar-
atory director In North Careling, and hs indicated to
you that the samples, the foxicological veports from
those samples talean, the samples on which those ra-

. ports were based, were improperly drawn and

cotldu't be used to do seientific conclusions?

A. Thats not exactly what he safd, That's why [
don't use mumbers ffom North Caroling to draw ro-
bust coneclusions.

Q. And you are aware, Doctor, that fhis court, in
previously granting a preliminary  injunction,
thought that the North Carofina possible evidence
of improper thiopental was a significant piece of in-
formation, which it was at lhe tima? Are you awars
of that? ,

A. T've been told by attomneys that that was ope of
the issues you had raised. And I think I saw itin a
motion to dismiss or some such smotion that you
wrote, and that's exactly why 1 did my very best,
both before and after the publication, to try to ex-
press ihe concern that 1 have about ihose muambers,

£, afenlt it true, -BDoctory that you're -opposed to- the
death penalty2.That's frue, isn'y it?

A Yes,

. And Bn't it froe that, because you'rs opposed to
the death penalty, you don't really need amy sub-
stantlal evidenos that inmates suffered severe pain
In order to testify or render an expert opinion that
there's a risk that they conld?
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A Thats-completaly untrues. Agaln;-i8:Chic Were-to
Vetsrinary: stmdard:. of-lethals ajetction o <to

suteanesthotic. dopth, when-the prisonsrs-aye. pave-
Iyzet:uind-being: givenspeotassivm,. hensthete-would -
Jonst Towenldnef:partieipateiin
the: Jitigation,or:Trwould worksfor Yot #de t6 Sy
that:Fethirde this is 1. eufe-angd humane prosedure:

Q. Tan't it true, Disctor ~
THE CQURT; They van't efford you.
THE WFTNESS: Dr. Dershwitz charges mote. So -

MR, WILLE: Thank yon, Your Fonor I have uo
tmore questions.

THE COURT: Thask you. Actﬁaily, it doesn't mai-
ter. It's all fingible, I think.

MR. SWEENEY: One quesﬁén?
‘THE COURT: Yeah. You said one, -
MR, SWEENEY: Tihink' it will be one.

REDIRECT EXAMINATION
BY MR, SWEENEY:
Q. You wers about to deseribe three factors you use
to nssess substantial risk, Bxplain to the judge your
thres factors and how you apply if.
THE COURT: Yeah, That's naver been testified fo.
MR. SWEEﬁEY: 1 don't think it has.

THE COURT: N, it has not. No. I said it has mot
been testified to, but if was brought up on cross,

BY MR. SWEENEY:
Q. Could you go ahead and explain the three factors?

THE COURT: The asteroid hitting the foot, appar
enily, something going o there. I haven't quite
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